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Alexander  M.  Jackson,  the  senior  Reporter  of  the  Court  of  Appeals 
siDce  its  Organization  under  the  Constitution  of  1876^  departed  this  life 
at  bis  home,  in  the  city  of  Austin,  at  an  early  hour  on  the  night  of  July 
11,  1889.  His  malady  was  of  long  standing,  but  his  demise  was  sudden 
and  nnexpected.  He  died,  it  may  be  said,  in  the  actual  disebarge  of  bis 
official  dnties,  the  summons  to  his  deatbbed  finding  bim  engaged  in  the 
revision  of  the  final  proof-sbeets  of  the  27tb  volume  of  these  Reports. 

At  an  assembly  of  the  bar  of  the  city  of  Austin,  on  the  13th  day  of 
July,  1889,  the  foUowing  resolutions  were  adopted,  and  Colonel  Fred 
Carleton,  Judge  Z.  T.  Fulmore,  and  Judge  J.  H.  Burts  were  appointed 
a  committee  to  present  them  to  the  Court  of  Appeals: 

"Austin,  Texas,  July  13,  1889. 
"  Tb  the  Austin  Bar: 

*'  The  committee  appointed  at  the  adjourned  meeting  of  the  Austin  Bar 
to  consider  the  death  of  A.  M.  Jackson,  submit  the  following  report: 

"Alexander  M.  Jackson  died  suddenly  at  his  residence,  in  the  city  of 
Austin,  at  thirty  minutes  past  nine  o'clock  p.  m.,  July  11,  1889. 

"He  was  born  November  11,  1823,  at  Drumfaldra,  near  Bally-Bay, 
County  Monaghan,  Ireland.  His  parents  emigrated  to  America  in  1829. 
His  early  boybood  was  spent  near  Athens,  Alabama.  His  father  died  in 
1837,  and  for  the  next  two  years  he  earned  his  livelihood  by  clerking  in  & 
Store  in  Memphis,  Tennessee,  af  ter  which,  on  the  invitation  of  his  step- 
mother,  he  removed  to  Marietta,  Ohio,  where  he  received  the  most  of  his 
education  under  private  tutors.  He  then  began  the  study  of  law  under 
the  learned  Judge  Arius  Nye.  In  1843*  he  removed  to  Mississippi,  where 
he  completed  his  legal  studies  under  his  brother-in-law,  Colonel  T.  J, 
Word,  and  wasadmitted  to  the  bar  in  1845. 

"  He  served  in  the  Mexican  war  as  the  captain  of  one  of  the  companies 
in  the  second  regiment  of  Mississippi  volunteers,  commanded  by  Colonel 
Reuben  Davis.  At  the  close  of  the  war  with  Mexico  he  resumed  the 
practice  of  law  at  Ripley,  Mississippi,  where,  on  April  4,  1849,  he  mar- 
ried  Miss  Cordelia  C.  Kavanaugh,  a  daughter  of  Dr.  W.  W.  Kavanaugh, 
a  distinguished  divine  and  physician. 

"In  1852,  and  again  in  1854,  his  name  was  urged  by  his  friends  for 
Congress  before  the  Democratic  Conventions  of  his  district. 

"  In  1857  he  was  appointed  by  President  Buchanan  to  the  Secretary- 
ship  of  the  Territory  of  New  Mexico,  which  position  he  resigned  at  the 
outbreak  of  the  civil  war.     He  was  Adjutant-General  of  the  Sibley  Bri- 
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gade^  and  participated  in  the  Arizona  campaign.  His  healtb  rendering 
him  unfit  for  actual  Service,  he  was,  in  1864,  appointed  by  Fr<^sideiit 
Davis,  Chief  Justice  of  Arizona,  a  court  never  organized,  as  the  V^^' 
federacy  lost  control  of  the  Territory. 

"He  settled  in  the  city  of  Austin  in  1866,  and  has  resided  here  ever 
since.  He  at  once  took  high  position  at  the  bar,  and  retained  it  through 
his  life.  He  was  appointed  Reporter  of  the  Court  of  Appeals  when  or- 
ganized in  1876,  and  held  the  office  until  his  death,  his  work  being  shown 
in  the  twenty-seven  volumes  of  Conrt  of  Appeal  Reports. 

**  He  leaves  two  sons — both  lawyers — ^and  three  daughters,  two  of  whom 
are  married.     He  survived  his  wife  about  four  years  and  a  half. 

*'Ab  members  of  the  bar,  his  neighbors  and  associates  for  twenty-three 
years,  we  testify  to  his  learning  and  ability  as  a  lawyer,  to  bis  care  and 
accuracy  as  a  Reporter,  and  to  his  pure  life  and  high  character  as  a  Citizen. 

"  We  sympathize  with  his  children  and  other  relatives  in  their  great 
loss,  and  recommend  the  adoption  of  ths  following  resolutions: 

"1.  That  the  local  bar  in  a  body  attend  the  funeral  and  wear  the 
nsual  badge  of  mourning  for  thirty  days. 

*'  2.  That  this  report  be  presented  to  the  Supreme  Court,  Court  of  Ap- 
peals, the  United  States  Circuit  Court  at  Austin,  and  the  District  Court 
of  Travis  County.  We  recommend  that  the  following  members  of  the  bar 
be  selected  to  present  the  same: 

'^To  the  Supreme  Court:  Gen.  N.  G.  Shelley,  Major  W.  M.  Walton,  and 
Judge  John  C.  Townes. 

''To  the  Court  of  Appeals.  Colonel  Fred  Carleton,  Judge  J.  H.  Burts, 
Änd  Judge  Z.  T.  Fulmore. 

''To  the  United  States  Circuit  Court:  Judge  John  B.  Rector,  Hon. 
John  Hancock,  and  S.  R.  Fisher,  Esq. 

"To  the  District  Court:  A.  H.  Graham,  Esq.,  Osceola  Archer,  Esq., 
and  D.  W.  Doom,  Esq. 

"3.  That  a  copy  hereof  be  presented  to  the  family  of  the  deceased,  and 
to  the  local  newspapers  for  publication. 

"A.  S.  Walker, 
"Thos.  E.  Sneed, 
"Osceola  Archer, 
"Fred  Carleton, 
"J.  W.  Robertson, 
"Z.  T.  Fülmore, 

"Committee.'' 

Presenting  the  foregoing  resolutions,  Colonel  Fred  Carleton  addressed 
the  Court  of  Appeals  as  follows: 

'^  May  it  jüease  your  Honors:  At  a  meeting  of  the  members  of  the  bar 
of  the  city  of  Austin,  held  on  the  13th  day  of  July  last,  Judge  J.  H. 
Burts,  Judge  Z.  T.  Fulmore,  and  myself  were  selected  to  present  to  this 
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conrt  certain  resolntions  adopted  at  that  meeting  expressive  of  its  feeling 
regarding  the  death  of  Major  A.  M.  Jackson,  which  occurred  on  the  llth 
day  of  July,  1889,  at  the  city  of  Austin,  and  I  have  been  requested  by 
the  two  gentlemen  joined  with  me  to  act  for  them  and  myself  in  present- 
ing  these  resolutions. 

''I  feel  that  it  is  unnecessary  to  say  one  word  to  the  members  of  this 
oourt  as  to  the  distinguished  lawyer  and  thorough  gentleman,  A.  M.  Jack- 
son^ who  for  so  many  years  was  the  able  and  trusted  BepoHer  of  the  de- 
cisions  of  this  court;  for  to  you,  more  perhaps  than  to  any  others  in  the 
broad  State  of  Texas,  was  his  raerit  known.  But  it  would  not  be  proper 
at  this  time,  nor  would  I  do  justice  to  my  own  feelings  nor  to  those  whose 
delegate  I  am,  were  I  to  refraiu  from  saying  a  few  words  respecting  one 
whose  memory  is  dear,  not  only  to  his  professional  brethren,  but  to  all 
with  whom  he  was  brought  in  contact. 

^'Although  at  his  death  A.  M.  Jackson  had  not  attained  the  ficriptural 
three  score  years  and  ten,  yet  he  had  lived  in  many  States — had  been  a 
floldier  under  the  starry  flag  in  Mexico,  and  under  the  stars  and  bars  in 
Arizona — had  practiced  law  in  Alabama,  Mississippi,  and  Texas — had  held 
the  oflBce  of  Secretary  of  the  Territory  of  New  Mexico,  and  had  been  se- 
lected  by  President  Davis  as  Chief  Justice  of  Arizona  when  it  was  fondly 
hoped  that  that  territory  would  permanently  unite  her  fortunes  with  a 
yictorious  Southern  Nation.  In  all  of  these  places  and  positions  he  was 
«ver  foand  coming  up  to  the  füll  measure  of  that  greatest  work  of  all  the 
creations  of  the  Deity — an  honest  man.  Higher  words  of  praise  can  not 
be  bestowed  upon  mortal  man. 

"A.  M.  Jackson  was  born  on  the  llth  of  November,  1823,  in  County 
Monaghan,  Ireland,  and  possessed  the  best  traits  of  that  warm-hearted 
and  high-spirited  people,  tempered  with  the  more  solid,  because  cooler, 
attributes  derived  from  association  from  his  early  boyhood  with  the  best 
minds  of  the  great  Southwest — the  training  ground  of  some  of  the  streng- 
est intellects  of  the  middle  of  this  Century. 

"  To  recount  the  leading  events  in  the  lif e  of  A.  M.  Jackson  would  be 
bat  to  recapitulate  facts  stated  in  the  resolutions  which  I  am  authorized 
to  present,  and  I  ref rain  from  attempting  to  add  to  them,  except  to  give 
Buch  details  of  his  life  since  he  became  a  Citizen  of  Austin,  as  these  reso- 
lutions fail  to  show. 

*'  The  war  over,  in  1866,  Major  Jackson  with  his  family  moved  to  Austin, 
and  for  a  few  months  served  as  Chief  Clerk  in  the  Comptroller's  office, 
under  the  Throckmorton  administration.  Resigning  that  position,  he 
formed  a  law  partnership  with  the  late  Charles  L.  Robards,  under  the 
firm  name  of  Robards  &  Jackson,  which  firm  was  appointed  to  the  Re- 
portership  of  the  Supreme  Court;  but  falling  under  the  ban  of  the  mili- 
tary  authorities.  Major  Jackson  and  his  partner,  with  the  balance  of  that 
administration,  were  removed  from  office  in  1867.     He  thereupon  re- 
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sumed  the  actiye  practice  of  his  prof ession,  and  by  bis  thorongh  and  nn- 
tiring  devotion  to  the  interests  of  his  clients^  at  once,  in  the  midst  of  an" 
able  bar^  obtainecf  a  large  practice,  particularly  in  the  higher  courts  where 
legal  leaming  and  deep  research,  rather  than  appeals  to  sentiment  or 
prejudice,  are  required. 

''  On  the  creation  and  Organization  of  the  Court  of  Appeals  of  Texas  in. 
1876,  Major  Jackson  was  selected  as  one  of  the  Reporters  of  the  court^ 
in  which  position  he  remained  until  his  death,  and  the  ürst  twenty-seven. 
Yolumes  of  the  reports  of  tbe  decisions  of  that  court  are  monuments  of 
his  indnstry,  painstaking  care,  and  legal  acumen. 

^'Asalawyer  Major  Jackson enjoyed  in  an  eminent  degree  theconfidence 
of  the  Community  and  his  professional  brethren,  for  he  regarded  law  as 
a  science,  designed  to  attain  justice  and  promote  right,  not  as  a  mere 
series  of  complicated  rules  by  means  of  which  a  wily  practitioner  might 
oütwit  au  Opponent;  and,  as  a  consequence,  he  relied  more  on  funda- 
mental principles  logically  worked  out  to  a  conclusion  than  on  mere  dicta 
or  precedent. 

^'Earnest  and  outspoken  in  all  of  his  opinions,  political,  social,  and  re- 
ligious,  he  never  asserted  them  in  such  manner  as  to  wound  the  feelings 
of  those  who  might  disagree  with  bim,  and  as  a  result,  among  his  wärmest 
friends  were  those  who  differed  with  him  in  questions  of  politics  and  re- 
ligion. 

''As  a  man  and  a  Citizen  he  was  an  honor  to  the  State  of  his  residence; 
as  a  friend,  true  and  faithful;  as  a  husband  and  father,  loving  and  de- 
voted,  his  death  casts  a  shadow  over  the  entire  Community;  and  the  reso- 
lutions  which  I  now  have  the  honor  to  offer,  and  ask  may  be  spread  upon 
the  minutes  of  this  court,  speak  truly  the  sentiments  of  every  member 
of  the  bar  of  Austin/' 

To  which  address  the  Hon.  John  P.  White,  Presiding  Judge,  responded 
as  follows: 

"  The  memory  of  Major  A.  M.  Jackson  is  indeed  especially  near  and  dear 
to  each  member  and  officer  of  the  Court  of  Appeals  of  Texas.  From  its 
Organization  in  May,  1876,  to  the  day  of  his  death,  the  llth  of  July,  1889, 
he  was  the  respected  and  trusted  Reporter  of  the  decisions  of  this  court — 
having  been  twice  appointed  to  that  position,  the  last  time  under  a  new 
Statute  only  a  month  or  so  before  his  death.  This  naturally  brought  us 
oonstantly  together  in  personal  and  business  relations,  and  made  him  al- 
most  essentially  one  of  the  members  of  the  court.  So  far  as  is  known  to 
any  one  of  us  during  this  period,  extending  over  years,  nothing  ever  oc- 
curred  in  the  slightest  degree  calculated  to  iuterrupt  or  mar  for  a  moment 
the  intimate,  friendly,  and  confidential  relations  existing  from  the  begin- 
ning  between  him  and  each  of  the  officers  of  the  court.  Death  came  to 
him  whilst  actively  engaged  in  the  arduous  duties  of  his  office. 

''  It  is  needless  to  speak  of  the  manner  in  which  his  work  has  been  accom- 
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plished.  Twenty-seven  volumes  of  'The  Texas  Court  of  Appeals  Ee- 
ports/  prepared  and  published  under  his  immediate  eupervision,  bespeak 
his  praise,  and  are  lasting  monnments  to  the  fidelity,  ability,  and  signal 
ßüccess  of  his  labors.  Years  before  he  had  officially  served  the  Supreme 
Court  in  the  same  capacity,  and  though  the  twenty-sixth  and  twenty- 
seventh  volumes  are  his  only  accredited  work  for  that  court,  it  is  well  and 
generally  understood  that  the  reportorial  labor  embracing  the  twenty- 
eighth  and  from  the  thirty-seeond  to  the  thirty-seventh  volumes,  inclu- 
Bive,  of  the  'Texas  Reports' was  performed  by  him.  Thus,  before  his 
official  connection  with  this  court  had  he  already  established  throughout 
the  State  a  reputation  for  special  adaptation  for  the  discharge  of  such 
duties.  He  seemed  peculiarly  fitted  for  Reporter,  and  had  but  few,  if 
any,  superiors  in  that  most  essential  brauch  of  legal  work. 

''Major  Jackson  was  a  man  of  superior  intellect.  His  mind  was  most 
active  and  vigorous — thoroughly  trained  and  liberally  educated — practica! 
BS  well  as  Philosophie — ^accurate  as  well  as  logical — marked  in  its  judg- 
ment  as  well  as  its  sagacity,  but  at  the  same  time  stored  with  such  gen- 
«ral  Information,  and  withal  disciplined  with  such  streng  common  sense, 
keen  and  perfect  knowledge  and  perception  of  man  and  business  affairs, 
as  made  him  a  most  wise  and  reliable  counselor,  and  always  a  prominent 
actor  whenever  he  took  part  in  matters  of  either  private,  public,  or  po- 
litical  interest.  His  was  a  positive  character  with  streng  attributes.  He 
was  always  actuated  by  the  courage  of  his  convictions.  He  was  brave, 
faithful,  and  manly,  in  the  strictest  sense  of  those  terms.  He  was  tena- 
cious  and  outspoken  in  his  opinions — fearless  in  their  expression,  and 
fitout  in  their  assertion  and  maintenance;  and  yet  he  ever  recognized  and 
accorded  to  others  the  right  and  respect  due  to  honest  diflference.  He 
was  active,  untiring,  industrious,  and  punctual  in  the  pursuit  and  dis- 
charge of  all  his  duties  as  a  Citizen,  private  or  public.  His  manners  were 
dignified  but  always  courteous.  His  sensibilities  were  as  delicate  and 
tender  as  a  woman's.  He  was  genial  and  attractive  in  social  intercourse. 
His  hospitality  was  unbounded.  In  the  sacred  precincts  of  home  he  was 
most  affectionate  and  true,  illustrating  ever  in  their  beauty,  simplicity, 
and  purity,  all  that  the  names  of  "father,''  "husband,''  and  "friend" 
can  imply. 

"As  a  lawyer  he  was  profound;  as  an  advocate  clear,  impressive,  con- 
vincing.  He  shunned  no  labor  or  responsibility  that  duty  to  the  court, 
his  dient,  or  himself  imposed  upon  x>t  demanded  of  him.  His  associa- 
tion  with  his  brethren  of  the  bench  and  bar  was  always  most  affable  and 
kind — never  unduly  familiär.  He  was  especially  the  f riend  of  the  younger 
members  of  the  profession,  and  ever  ready  to  aid  and  encourage  them 
with  kindly  words  of  Suggestion  or  ad  vice. 

"  He  was  never  known  to  sacrifice  his  personal  standing  or  seif -respect 
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to  seonre  a  favor.    Of  him  it  may  be  truthfnlly  said  he  never  knew  what 
it  was 

**  To  b^id  the  pregnant  liinges  of  tlie  knee 
That  thrift  might  foUow  fawning. 
And  yet  he  beld  many  Offices  of  honor  and  distinction — offices  which,  in 
his  instance,  always  sought  the  man  as  the  just  and  well  deserved  rewarda 
of  honest  and  modest  merit. 

"A  native  of  Ireland,  when  but  au  Infant  Major  Jackson's  parents  re- 
moved  with  him  to  America.  Most  of  his  youth  and  early  manhood  were 
spent  in  the  State  of  Mississippi.  It  was  there  his  character  was  formed, 
and  even  there,  years  before  he  came  to  Texas,  he  had  amongst  the  chiv- 
alric  and  brilliant  men  of  that  proud  State  established  for  himself  a  rep- 
utation  which  has  to  some  extent  been  perpetuated  as  part  of  their  history. 

*'In  his  recently  published  *  Recollections  of  Mississippi,'  that  grand 
cid  Mississippian,  General  Beuben  Davis^  thus  speaks  of  Major  A.  M. 
Jackson: 

'*  ^Captain  Jackson  was  another  prominent  Ripley  man.  He  was  of  Irish 
descent,  and  possessed  in  large  measure  the  ardent  temperament,  vivid 
attachments,  and  fiery  personal  courage  of  his  race.  He  was  small  and 
delicate  in  person,  with  a  large  head  and  quick  brain.  In  manner  he  waa 
gentle  and  courteous,  and  his  honor  and  honesty  were  never  questioned. 
In  spite  of  his  Irish  blood  he  was  no  orator,  but  he  delivered  the  facta 
and  the  law  of  his  case  compactly,  and  with  a  clearness  that  could  not  be 
exceeded.  He  raised  a  Company  for  the  Mexican  war  and  made  a  part  of 
the  Second  Regiment  of  Mississippi  Volunteers,  which  I  ha^  the  honor 
to  command.  In  that  relation  my  knowledge  of  him  enlarged,  and  it  ia 
but  justice  to  say  that  a  nobler  or  more  loyal  soul  never  lived.  After  the 
war  he  received  at  the  hands  of  Mr.  Buchanan  the  appointment  of  Chief 
Justice  of  New  Mexico.'  [This  is  an  error.  Major  Jackson  was  ap- 
pointed  Secretary  of  State  for  New  Mexico  in  1857,  and  af terwards  during 
the  civil  war  was  appointed  Chief  Justice  of  Arizona  by  President  Davis.] 

'^Such  was  the  reputation  he  had  made  before  leaving  Mississippi. 

'^  The  breaking  out  of  the  war  between  the  States  found  him  in  New 
Mexico,  whither  he  had  gone  to  assume  the  f  unctions  of  the  high  office 
to  which  he  had  been  appointed.  Thence  at  the  beginning  of  hostilitiea 
he  removed  his  family  to  San  Antonio,  Texas,  where  he  joined  the  Con- 
f ederate  f orces  sent  to  hold  and  protect  the  territories  of  New  Mexico  and 
Arizona,  and  from  thence  to  the  fateful  end  he  devoted  himself  with  all 
his  energies,  heart  and  soul,  in  the  vain  effort  to  maintain  a  cause  which, 
though  lost,  must  ever  remain  sacred  in  the  memory  of  the  people  of  the 
South. 

'*  Ruined  in  worldly  estate,  he  settled  in  Texas  after  the  war,  and  here 
for  a  quarter  of  a  Century  he  has  devoted  his  time,  talents,  and  abilities 
to  the  task  of  re-establishing  his  own  and  the  fortunes  of  cur  great  State. 
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In  apt  and  eloqnent  words  you  have  already  portrayed  bis  successful  and 
honored  career  as  a  Citizen  of  Texas.     What  more  can  be  said? 

"Since  bis  adyent  to  Texas  it  was  my  bigb  privilege  to  know  bim  in  the 
bonds  of  dosest  friendsbip.  I  was  witb  bim  wben  be  breatbed  bis  last, 
and  wben  bis  noble  spirit  quitted  eartb  for  its  brigbt  abode  in  beaven. 
I  foUowed  bis  remains  to  tbeir  last  resting  place  and  saw  bis  body  con- 
signed  to  motber  eartb.  I  feit  bis  great  loss  to  tbe  State,  to  tbe  Com- 
munity, and  especially  to  tbis  court;  but  knowing  bim  as  I  did,  I  could 
bat  feei  tbat  our  loss  was  bis  eternal  gain,  and  tbat  be,  tbougb  dead, 
would  yet  remain  witb  us  in  memory  as  an  example  of  tbe  bigbest  type 
of  manbood,  wortby  of  all  emulation. 

"From  my  knowledge  of  bis  cbaracter,  acquired  tbrougb  long  years  of 
intimate  friendsbip,  if  I  were  to  attempt  to  sum  up  tbe  many  noble 
qualities  of  beart  and  mind  be  illustrated  in  life,  I  sbould  cbaracterize 
him  as  tbe  ideal  gentleman  described  by  tbe  poet,  as  one  wbose 

*'  *  Life  was  gentle;  and  tbe  elemente 

So  mixed  in  him  that  nature  miglit  stand  up 
And  say  to  all  the  world:     This  was  a  man.' 

*'  Tbe  resolutions  you  bave  presented  and  your  address  are  sincerely  con- 
cnrred  in  by  eacb  of  us,  and  tbey  will  be  inscribed  upon  tbe  minutes  of 
the  Court  of  Appeals  as  a  perpetual  memorial  of  our  lamented  brotber. 

'*It  is  so  ordered,  and  as  a  furtber  mark  of  respect,  it  is  ordered  tbat 
conrt  do  now  adjourn." 

Bepresenting  tbe  committee  appointed  by  tbe  bar.  Major  Wm.  M.  Wal- 
ton and  Judge  Jobn  G.  Townes  presented  tbe  resolutions;  and,  tbrougb 
the  former,  addressed  tbe  Supreme  Court  as  foUows: 

*'//*  the  Court  please:  In  pursuance  of  tbe  duty  imposed  upon  us  by 
our  bretbren  we  now  present  tbese  resolutions,  and  ask  tbat  tbey  be  spread 
upon  tbe  minutes  of  tbis  court. 

"  In  tbis  connection  we  deem  it  entirely  appropriate  to  recite  to  tbis  bigb 
tribunal,  for  wbicb  be  bad.tbe  bigbest  respect  and  profoundest  admira- 
tion,  somewbat  of  Major  Jackson^s  life  and  actions,  tbat  in  tbus  taking 
leave  of  bim  our  successors  may  read  and  know  tbat  all  tbat  emanated 
from  A.  M.  Jackson  was  bigb,  and  noble,  and  pure,  and  just. 

'*He  was  born  November  7,  1823,  at  Drumfaldra  (bis  fatber's  estate), 
near  Bally-Bay,  County  Monagban,  Ireland.  His  fatber,  Jobn  Jackson, 
was  an  estated  man,  largely  engaged  in  tbe  manufacture  of  Irisb  linen, 
of  tbe  Presbyterian  faitb,  of  tbe  Grattan  ecbool  in  politics,  an  ardent 
Irishman,  opposed  to  tbe  Establisbed  Cburcb,  and  a  supporter  of  Catb- 
olic  emancipation.  In  tbe  government  prosecution  of  tbe  United  Irisb- 
men,  about  tbe  beginning  of  tbis  Century,  tbree  of  bis  near  relatives  were 
convicted  of  bigb  treason.  Two  of  tbem  were  executed,  and  tbe  tbird 
eaoaped  after  conviction  and  fled  to  France. 

'*  Mr.  Jackson's  motber  died  wben  be  was  but  tbree  weeks  old.    Subse- 
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qaentljhis  father  married  a  second  time,  and  in  1831,  having  been  finan- 
cially  ruined  by  security  debts,  emigrated  to  America  and  settled  in  North 
Alabama,  where  he  died  in  1837,  leaving  no  estate.  The  widow  with  her 
two  children  of  the  second  family  moved  to  Marietta,  Ohio,  A.  M.  Jack- 
son being  left  to  take  care  of  himself,  he  then  being  about  14  years  old. 
For  the  foilowing  three  years  he  made  a  support  as  best  he  could,  most 
of  the  time,  however,  clerking  in  a  störe  in  Memphis,  Tenn.  He  was 
not  altogether  illiterate,  bis  father,  a  man  of  letters  and  culture,  having 
tutored  the  boy  to  considerable  ad  van  tage. 

"In  1840  Mrs.  Jackson,  the  widow  of  Mr.  John  Jackson,  having  estab- 
lished  herseif  at  Marietta,  Ohio,  by  teaching  music  and  othcr  accomplish- 
ments,  oflfered  her  stepson  a  home  with  her,  and  proffered  to  provide  for 
his  education.  This  bffer  he  gratefully  accepted,  and  for  two  years  was 
under  the  tuition  of  tutors  employed  and  paid  by  this  his  good  second 
mother.  He  also  attended  the  Marietta  College,  and  there  commenced 
the  study  of  law  under  Judge  Arius  Nje,  a  distinguished  lawyer  of  that 
day. 

"Colonel  T.  J.  Word,  then  of  HoUy  Springs,  Mississippi,  but  for  many 
years,  until  his  death  a  few  days  ago,  of  Texas,  was  the  brother-iu-law  of 
Mr.  Jackson.  Under  bim  Mr.  Jackson  finished  his  law  studies  in  1843. 
About  this  period  of  time  he  attracted  the  attention  of  Governor  Albert 
G.  Brown,  of  Mississippi,  and  between  them  a  fast  and  life-long  friend- 
ship  Sprung  up,  and  Governor  Brown  never  wearied  in  pushing  the  for- 
tunes  of  his  young  friend,  but,  unfortunately,  political  rivalries  defeated 
the  good  intentions  of  the  Governor.  On  two  occasions  appointments  to 
two  important  Federal  missions  were  obtained  for  him,  but  the  political 
enemies  of  Governor  Brown  defeated  the  confirmations  in  the  United 
States  Senate.  Mr.  Jackson  has  of ten  said  that  Governor  Brown  was  the 
best  man  he  ever  knew  and  the  best  friend  he  ever  had. 

"Mr.  Jackson  was  licensed  to  practice  law  in  1845,  and  located  at  Rip- 
ley,  Tippah  County,  Mississippi.  In  1846  he*organized  a  Company  for  the 
Mexican  war,  and  served  as  captain  of  Company  E,  Second  Regiment  of 
Mississippi  Volunteers.  Returning  to  Mississippi  he  resumed  the  practice 
of  his  profession  at  Ripley  in  connection  with  Colonel  Nat.  Price,  one  of 
the  first  lawyers  in  that  section  of  the  State,  and  in  connection  with  Colonel 
Price  edited  the  Ripley  Advertiser,  the  county  newspaper. 

"In  1850  he  was  acandidate  before  the Democratic  Convention  for  the 
nomination  for  Congress.  The  Convention  locked  on  the  contest  between 
him  and  bis  competitor,  and  a  third  party  received  the  nomination.  In 
1852  he  was  selected  by  the  State  Convention  as  elector  for  the  State  at 
large  on  the  Pierce  ticket,  and  made  an  active  canvass  of  the  State.  In 
1854  he  was  again  a  candidate  for  the  congressional  nomination,  with 
exactly  the  same  fortune  as  on  his  first  effort.  This  time  L.  Q.  0.  La- 
mar  was  brought  forward  and  nominated  by  acclamation. 
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"In  18Ö7  he  was  appointed  by  President  Buchanan  Secretary  of  the 
Territory  of  New  Mexico,  where  he  resided  until  April,  1861.  Here  he 
also  practiced  law,  doing  a  large  and  lucrative  practice.  In  1863  he  was 
by  President  Davis  appointed  Chief  Justice  of  the  Territory  of  Arizona, 
bnt  that  Territory  being  in  the  possession  of  the  then  enemy,  the  court 
was  never  organized. 

'^He  resigned  his  ofSce  in  New  Mexico  the  day  that  Lincoln  was  inau- 
gnrated,  and  started  back  to  Mississippi  to  take  part  with  the  State  of 
his  adoption  in  the  war  then  impending.  On  reaching  San  Antonio, 
Texas,  he  leamed  that  hostilities  had  commenced,  and  soon  thereaf ter 
received  a  commission  from  President  Davis  as  Adjutant-General  in  the 
brigade  then  being  organized  by  Gen.  H.  H.  Sibley,  and  in  that  capacity 
entered  the  Confederate  Service.  The  close  of  the  war  found  him  pen- 
niless,  and  for  the  next  year  and  a  half  he  earned  a  living  f or  his  family 
from  week  to  week,  often  by  day  labor.  In  August,  1866,  he  moved  to 
Austin,  having  obtained  a  clerkship  in  the  Gomptroller^s  oflSce  under 
Colonel  Willis  L.  Robards  at  $75  per  month. 

*^  In  that  same  year,  in  connection  with  Mr.  Charles  L.  Robards,  he  was 
appointed  Reporter  of  the  Supreme  Court,  but  was  removed  in  1867  by  the 
mUitary  anthorities,  with  all  others  who  held  oflSce  under  State  commis- 
sion or  authority. 

"  He  returned  to  the  practice  of  his  profession  and  continüed  it,  partly 
in  partnership  with  others  and  partly  alone,  until  he  was  appointed  Reporter 
of  the  Court  of  Appeals  on  the  Organization  of  that  court,  which  position 
he  occupied,  performing  its  various  duties  to  the  entire  satisfaction  of  the 
court  and  the  bar  of  the  State,  up  to  the  time  of  his  death. 

''To say  that  the  death  of  Major  Jackson  was  a  loss  is  to  leave  unsaid 
all  that  his  death  means.  His  death  was  a  great  loss  to  the  court,  to  the 
profession,  to  society,  and  to  the  country. 

"When  such  men  fall  there  is  a  void,  and  whether  it  be  filled  is  al- 
ways  a  question  that  the  future  alone  can  answer.  Honesty  and  truth 
beamed  from  his  every  feature. 

''As  a  friend  he  was  warm  as  the  sunshine;  as  a  Citizen  he  was  pure 
and  incorruptible;  as  a  lawyer  he  was  able  in  every  sense  of  the  word, 
and  uuyieldingly  faithful  to  his  clients;  as  a  husband  he  was  loving  and 
affectionate;  as  a  father  he  was  indulgent  and  generous;  as  a  man  he  was 
chivalrous  and  intensely  humane,  as  his  many  acts  of  charity  and  mercy 
testify. 

"Thus  we  present  the  memory  of  our  brother  to  you,  and  trust  that 
our  request  will  be  granted.*' 

In  response,  Chief  Justice  Stayton  said: 

"I  but  voice  the  sentiment  of  all  the  members  of  this  court  in  saying 
that  we  heartily  concur  in  the  resolutions  presented  by  the  bar  giving 
expression  to  the  high  esteem  and  regard  with  which  Major  Jackson  in- 
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Bpired  all  who  came  in  contact  with  him,  and  the  profound  grief  over 
his  removal  from  our  midst. 

'^The  eulogy  contained  in  the  reeolutions  is  but  a  just  tribnte  to  the 
mäny  noble  elements  which  constituted  his  character. 

*'Hi8  memory  remains  with  üb  a  cherished  legacy;  his  many  virtnes 
and  the  Sterling  integrity  of  his  character  stand  as  a  bright  example 
worthy  of  the  emulation  of  all  who  come  after  him. 

'^Faithful  in  every  relation  of  life,  the  world  is  better  for  his  having 
liyed  and  labored  in  it. 

'*  We,  together  with  all  who  knew  him,  deplore  his  loss — ^a  loss  not  only 
to  his  family  and  f riends,  but  to  the  State,  in  whose  service  he  had  labored 
so  long  and  faithfuUy — a  loss  to  the  courts  of  his  country  and  to  the 
profession  he  so  much  loved. 

"  The  resolutions,  with  the  other  proceedings  of  the  day,  will  be  spread 
upon  the  minutes  of  this  court  as  a  memorial  of  the  affection  we  bear 
to  onr  deceased  brother/' 
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Wood  V.  The  State 14 
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AUSTIN  TERM,  1889. 

style  of  CM6. 

Connij. 

Offense. 

Penalty. 

Anderson  v.  State .... 

Scurry 

Dallas 

Boeque 

Falls 

Brown 

San  Saba  

WUbarger  . . . 

El  Paso 

Llano 

Bumet 

Baylor 

Wharton  .... 

WUson 

Bexar  

Cook 

üsing  horse  without 

consent. 
Aifray 

$10 

Affirmed. 

Angos  y.  State 

Averett  v.  State 

$5 

Affirmed. 

Malicious  mischief  . . 
Misdemeanor  theft . . 

Felony  theft 

Felony  theft 

PuUing  down  fence. . 
Marder  second  degree 
Driving    stock    from 

ränge. 
Selling  liquor  on  San- 

day. 
Murder  first  degree. . 

Assault  to  rape 

Scire  facias 

iio 

Affirmed. 

Baker  v.  State 

Barnes  v.  State 

Bean  v.  State 

Blück  V  State 

$50and8day8. 

5  years 

8  years 

glO 

Affirmed. 
Affirmed. 
Affirmed. 
Aflirmed 

Boggs  V.  State 

Borrer  ▼.  State 

17i  years 

$500 

Affirmed. 
Affirmed. 

Boyce  v.  State 

Brooking  y.  State 

Brookings  y.  State  . . . 
Brown  et  al.  y.  State. . 

$20 

Dismissed. 

Life 

Affirmed. 

7  years 

$750 

Affirmed. 
Afiirmed. 

Brown  y.  State 

Incest 

5  years 

$10 

Affirmed. 

Bnish  y.  State 

Violating  occupation 

tax. 

Carrying  pistol 

Illegal  practice  medi- 

cine. 
Habeas  corpus  f or  dis- 

charge. 
Bifiramy 

Dismissed. 

Borns  y.  State 

Bush  y.  State 

Eames 

Fannin 

Fannin. 

Dallas 

Uyalde 

Wilson 

Bandera. 

Parker 

Erath 

Erath 

Nacogdoches  . 

Hood 

San  Jacinto. . . 

Bexar  

DaUas 

Grayson  . .    . . 

Lamar 

San  Saba 

Mills 

Dallas 

QiUespie 

$25and20day8 
$50 

Affirmed. 
Dismissed. 

Bnah,  Ex  Parte 

Gameron  y.  State .... 

Refused 

4  years 

10  years 

$25andl0days 

5  years 

$10 

Affirmed. 
Affirmed. 

Gampo  y.  State 

Oanta  y.  State 

CasteUoy.  State 

Oamahan  y.  State. . . . 

Felony  theft 

Exhibiting  gaming  ta- 
ble. 

Felony  theft 

Obstructing  road .... 

Felony  theft 

Felony  theft 

Murder  second  degree 

Scire  facias 

Forgery 

Affirmed. 
Affirmed. 

Affirmed. 
Affirmed. 

Chancellory.  State... 
Chancellor  y.  State. . . 

Cleyinger  y.  State 

Cook  et  al.  v.  State. . . 

2  years 

2  years 

14  years 

$150 

Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 

Cooper  y.  State 

Cortez  y.  State 

Coursey  y.  State 

Cox  y.  State 

2  years 

$100 

$100 

Affirmed. 

Disorderly  house 

and  battery. 
Bigamy 

Affirmed. 
Affirmed. 

4  years 

2  years 

$10 

Affirmed. 

Crooks  y.  State 

Cnnningham  y.  State. 
Cutbirth  y.  State  .... 
Dalton  y.  State 

Dalton  V.  State 

Felony  theft 

Obstructing  road .... 

Felony  theft 

Eeeping  disorderly 

house. 
Murder  first  degree. . 
[xxi] 

Affirmed. 
Dismissed. 

10  years 

$50andl5days 

Life 

Dismissed. 
Affirmed. 
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style  of  Cm«. 

Coaniy. 

Offens«. 

PenftUy. 

DispoBiUon. 

Daugherty  v.  State. . . 
Dennis  v.  State 

Jack 

Obstructing  road 

Keeping  gaming  table 
Keeping  gaming  table 
Keeping  gaming  table 
Rape 

$25 

Affirmed. 

Bell 

$25andl0days 
$25andl0days 
|25and20days 

15  yeare 

$25and20days 

2  yeare 

5  yeare 

$25and20days 
»25 

Affirmpd. 

Dickereon  v.  State  . . . 

Dingler  v.  State 

Dinkins  v.  State 

Caldwell 

Comaoche. . . . 

Walker 

McLennan 

Hill 

Affirmed. 
Affirmed. 

Dixon  V.  State 

Dyerv.  State 

Ellison  V.  State 

Ely  V.  State 

Carrying  pistol 

Swindling 

Affirmed. 
Affirmed. 

Hays 

Howard 

Milam 

LampajBas  — 
Hill 

Felony  theft 

Carrying  pistol 

Selling  liquor  to  mi- 
nor, 
Scirefaciaa 

Affirmed. 
Affirmed. 

Evans  v.  State 

Affirmed. 

Ewing  et  al.  v.  State. 

Faggard  v.  State 

Faggard  v.  State 

Qardner  v.  State 

$500 

10  yeare 

5  yeare 

$25 

Affirmed. 

Felony  theft 

Felony  theft 

Carrying  pistol 

Felony  theft 

Felony  theft 

Disturbing  peace 

Sodomy 

Affirmed. 

Hill 

Affirmed. 

Dallas 

Lamar 

Lamar 

Parker 

Harris 

Lamar 

Parker 

Hill 

Dismissed. 

Gray  v.  State 

Gray  &  Smith  V.State. 
Green  v.  State 

2  yeare 

2yeareeach.. . 
$5 

Affirmed. 
Affirmed. 
Dismissed. 

Green  v.  State 

10  yeare 

2yeare 

$25andl0days 
$50 

Affirmed. 

Gritfin  v.  State 

Hackett  v.  State 

Haloomb  v.  State .... 

Felony  theft 

Misdemeanor  theft . . 
Illegal  practice  medi- 

cine. 
Assault  to  murder. . . 
Swindling 

Affirmed. 

Dismissed. 

Affirmed. 

Hallv.  State 

Harns  v.  State 

GoHad 

Llano  

Mills 

Williamson  . . 

Mills 

Bexar 

Eastland 

Llano  

Young 

Hamilton 

7  yeare 

$50and50days 
$50 

Affirmed. 
Affirmed. 

Heame  v.  State. 

Aggravated  assault 

and  battery. 
Aggravated  assault 

and  battery. 
Slander  

Affirmed. 

Helwig  V.  State 

Hendrix  v.  State 

$100 

Affirmed. 
Affirmed. 

$100 

Affirmed. 

Hernandez  v.  State. . . 

Hodges  V.  State 

Howard  v.  State  . .    . . 

Felony  theft 

Betting  on  election  . . 
Felony 

8  yeare 

$25 

Affirmed. 
Affirmed. 

Affirmed. 

Irwin  V.  State 

Misdemeanor  theft . . 

30days 

Affirmed. 
Affirmed. 

Jackson  v.  State 

Jamea  'v   State 

Jackson 

Dallas 

Grayson 

Falls 

Fannin 

Lamar 

Kinney 

El  Paso 

Fannin 

Limestone  . . . 

Houston 

McLennan. . . . 
Lee 

Assault  to  murder... 
Disorderly  house. . . . 

Carrying  pistol 

Carrying  pistol 

Manslaughter 

Felony  theft 

Carrying  pistol 

Violating  occupation 

tax. 
Scire  facias 

4  yeare 

$50 

Affirmed. 
Affirmed. 

Kidd  V.  State 

Kilcrease  v.  State 

Kilgore  v.  State 

Lane  v.  State 

Lann  v.  State 

Lemaire  v  State. 

$25and20days 

$25 

4  yeare 

8  yeare 

$25and20days 
$450 

Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 

Lindley  v.  State 

Lockhart  v  State 

$500 

Affirmed. 

Disturbing  peace. . . . 
Burcrlarv 

$1 

Dismissed. 

Love  V.  State 

8  yeare 

$10 

Affirmed. 

Lyons  V.  State 

Maellenbrandt  v.  State 

Gaminer 

Affirmed* 

VJKUUtUg 

Cutting  timber,  etc. . 
Felony  theft 

$100 

Affirmed. 

Maso  V.State 

Travis 

2  yeare 

Affirmed. 
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style  of  Cm«. 

County. 

Offense. 

Penalty. 

Dispoeition. 

Masters  V.  State 

Mays  T.State 

McCallum  v.  State  . . . 

HcDaniel  v.  State 

McKinney  V.  State... 

Menasco  v.  State 

Montgomery  v.  State. 
Moss  V.  State 

Raines 

Limestone  . . . 
Palo  Pinto  . . . 
San  Saba  .... 

Lamar 

Hopkins ..... 

Llano 

Houston 

Jones 

Cass 

Felony  theft 

Assault  to  murder. . . 
Murder  second  degree 
Misdemeanor  theft*. . 

Carrying  pistol 

Uttering  f  orgery 

Scire  facias 

9  years 

2years 

10  years 

1100  and  ömos. 

125 

2  years 

ÄIOO 

Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 
Dismissed. 

Bursrlary 

2  years 

»50 

Affirmed. 

Mynatt  V.  State 

Neal  V.  State 

Fomication 

Affirmed. 

Assault  to  murder. . . 
Misdemeanor 

5  years 

Affirmed. 

l^elson  y.  State 

Boeque 

Orange 

San  Saba. 

Jack 

Wilbarger  . . . 
Bexar  

El  Paso 

Milam 

Grayson 

Edwards 

Johnson 

Travis ....... 

Houston 

TAinn.y    

Bell 

Affirmed. 

l^ixon  V.  State 

Parrish  v.  State 

Illegal  voting 

Disturbing  peace 

Violating  stock  law. . 

Carrying  pistol 

Aggravated  assault 

andbattery. 
Assault  to  murder. . . 

Felony  theft 

Carrying  pistol 

Misdemeanor  theft. . . 

Felony  theft 

Habeas  corpus 

2  years 

il5 

Affirmed. 
Affirmed. 

Payne  v.  State 

Powell  V.  State 

Preston  Y.  State 

$10 

Affirmed. 

$25and20day8 
$50 

Affirmed. 
Affirmed. 

Bagland  V.  State. 

Reveal  v.  State 

Bichards  v.  State 

5  years 

5  years 

$25 

Affirmed. 
Affirmed. 
Affirmed. 

Bobbins  V.  State 

Boberts  v.  State 

Robertson,  Ex  Parte. . 

1  year 

6  years 

Affirmed. 
Affirmed. 
Discharg'd 
Affirmed. 

Bobinett  v.  State 

Periurv 

5  years 

7  years 

$20 

Bowell  V.  State 

Arson 

Affirmed. 

Bowlett  V.  State 

Wounding  cattle .... 

Disturbing  peace 

Unlawful  sale  liquor. 
Unlawf  ul  sale  liquor. 

Threattokill 

Ref  using  to  work  road 
Assault  to  murder. . . 
Assault  to  murder. . . 
Exhibiting  gaming  ta- 
ble. 

Felony  theft 

Murder  first  degree. . 
Fomication 

Affirmed. 

Bosh  V.  State 

Robertson. . . . 

Dallas 

Hilf 

$1 

Affirmed. 

Schaub  V.  State 

$100 

Dismissed. 

Shopipa  V.  State 

Smith  y.  State 

$50 

Affirmed. 

Lamar 

San  Saba 

Walker 

Franklin 

DaUas 

Ellis 

Houston 

Dallas 

Raines 

Hill 

$100 

Affirmed. 

Smith  V.  State 

$1 

Affirmed. 

Smith  V.  State 

Smith  y.  State 

Snider  y.  State 

finider  y.  State 

Stampley  y.  State 

Steele  y.  State 

2  years 

2  years 

$25andl0days 

2  years 

Life 

Affirmed. 
Affirmed. 
Affirmed. 

Affirmed. 
Affirmed. 

$50 

Stone  y.  State 

Terrell  y.  State 

Allowing  prisoners  to 

escape. 
Aggravated  assault 

and  battery. 
Murder  first  degree. . 
Nuisance 

2  years 

$50and90days 
Ufe 

Affirmed. 
AffirTied. 

Todd  y.  State 

Camp 

McLennan  . . . 
San  Saba 

Edwards 

Bexar  

Wilson 

Affirmed. 

Troutt  y.  State 

$10 

Affirmed. 

Tuckery.  State 

Driving   stock    from 

ränge. 
Recei  ving  stolen  prop- 

erty. 
Obstructing  road .... 
Scire  facias 

$875 

Affirmed. 

Tacker  y.  State 

Voghtv.  SUte 

Von  Koehring  y .  State. 

2  years 

$50 

A^Bnned. 
Affirmed. 

$200 

Affirmed. 
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ßtjU  of  Cue. 

County. 

Ofleuw. 

Penalty. 

Walker  v  Stat«  . 

Lamar  

Galveston. . . . 
Clav 

Carrying  pistol 

Habeas  corpus 

425 

Affirmed. 

Washington,  Ex  Parte 
Weatberly,  Ex  Parte.. 
White  Ex  Parte 

Refused. 

Habeas  corpus  for  baiÜRefnsed 

Aliirmed. 

TraviÄ  

Parker 

Bell 

Habeas  corpus 

Discharg'd 
Dismissed. 

WUey  V.State 

Wilkerson  v  State. . . 

Disturbing  peace. . . . 
Playing  cards,  etc. . . 
Bunrlarv 

»25 

ÄIO 

Affirmed. 

Williams  v.  State  . . . 

San  Saba 

Kinney 

Dallas 

El  Paso 

El  Paso 

Dallas 

Bexar  

10  years 

$20 

Affirmed. 

Williams  v.  State 

Selling  liqnor  on  Sun- 
day. 

Felony  theft 

Assault 

Affirmed. 

Wirz  V.State 

Wilson  V.  State 

2  years 

$5 

Affirmed. 
Affirmed. 

Woods  V.  State 

Disorderly  house 

Violating  occupation 

tax. 
Fomication 

$100 

Affirmed. 

Woods  V.  State 

4450 

Affirmed. 

Toung  V.  State 

Yonree  v.  State 

$60 

Affirmed. 

Attempt  to  subom 
perjury. 

4  years 

Affinried. 

TYLER  TERM,  1889. 


etyle  of  Cm«. 

^  Coantj. 

OflViDM. 

PenÄltj. 

Disposition. 

Adams  v.  State 

Rockwall 

Betting  on  election. . . 

$25 

Affirmed. 

Alexander  v.  State . . . 

Rusk 

Felony 

3  years 

2  years 

Affirmed. 

Anderson  v.'  State 

Wharton 

felony  theft 

Affirmed. 

Alsup  V.  State 

Panola 

Misdemeanor 

$12  50 

Dismissed. 

Ballard  v.  State 

Kaufman 

Wilbarger  . . . 

Misdemeanor 

Felony  theft ' 

$100 

Dismissed. 

Barnes  V.  State 

5  years 

Affirmed. 

Beard  v.  State 

Anderson 

Carrying  pistol 

$25and20day8 

Dismissed. 

Berkins  v.  State 

Bowie 

Assault  to  rape 

2  years 

Affirmed. 

Blackbum  v.  State. . . 

Nacogdoches . 

Felony  theft 

5  years 

Affirmed. 

Boatman  v.  State 

Nacogdoches . 

Felony  theft 

5  years 

Affirmed. 

Bohan  V.  State 

Tarrant 

Carrying  pistol 

$25and20days 

Affirmed. 

Brantley  V.  State 

Brooks  V.  State 

Brazoria 

Robbery 

5  years 

$50andl0days 

Affirmed. 

Tarrant 

Misdemeanor 

Affirmed. 

Bumey  v.  State 

McLennan  . . . 

Assault  to  rape 

5  years 

Affirmed. 

Calicut  V,  State 

Hopkins 

Felonv  theft 

7  years 

Affirmed. 

Calvert  v.  State 

Dallas 

Felony  theft 

2  years 

Affirmed. 

Capera  v.  State 

Tarrant. . . 

Misdemeanor 

$25 

Affirmed. 

Childress  v.  State. . . . 

Parker 

Felony 

2  years 

Life 

Affirmed 

Cesneros  v.  State.   . . . 

Comal 

Murder  first  degree. . 

Affirmed. 

Clark  V.State 

Hood 

Felony  theft 

7  years 

Affirmed. 

Clark  V.  State 

Palo  Pinto  . . . 

Felony  theft 

2  years 

Affirmed. 

Clark  V.  State 

Palo  Pinto  . . . 

Burglary 

4  years 

7  years 

2  years 

2  years 

Affirmed. 

Coffelt  V.  State 

Brown 

Robbery 

Affirmed. 

Cook  V.  State 

Erath 

Felony 

Cunningham  v.  State. 

Dallas 

Felonv  theft 

Affirmed. 

Danner  et  al  v.  State . . 

Tarrant 

Galveston 

Scire  facias 

$400 

Davenport  v.  State. . . 

Burglary 

2  years 

Affirmed. 
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Slyteof  Cm«. 


DftTidflf»  y.  State. . . 

Davis  y.  State 

Deemfi  y.  State. 

Danett  y.  State 

Eiston  y.  State 

Eppa  y.  State 

Floree  y.  State 

Freeman  y.  State. . . . 

Fried  y.  State 

Ganty.  State 

Oastony.  State 

Gibsem  y.  State . .   . . 
Gilmore  y.  State. . . . 

Haie  y.  State 

Harreil  y.  State..... 

Harris  y.  State 

Hayle  y.  State 

Heathy.  State 

Hilgery.  State 

Hines  y.  State 

Hines  y.  State 

Hooper  y.  State 

Howard  y.  State 

Habbard  y.  State 

Hadfl(»  y.  State 

Huffman  y.  State 

Huffman  y.  State 

Huffman  y.  State. . . . 

Huffman  y.  State 

Johnson,  Ex  Parte.. 

Jordan  v.  State 

King  V.State 

Lawson  v.  State 

Lee  v.  State 

Long  et  al  v.  State. . 

*  Love  y.  State 

Lowe  V.  State 

Mann  v.  State 

McFaddenv.  State.. 

McQown  v.  State 

Mendosav.  State.... 

Molton  y.  State 

Moore  v.  State 

Naringo  v.  State. . . . 

Nobles  y.  State 

Osheid  v.  State 

Parrv.  State 

Powers  V.  State 

Reedv.  State 


Cooiity. 


Brown. . . . 
Dallas..... 
Tarrant. . . 

Hood 

Marion . . . 
Morris.... 
Cameron.. 
Tarrant.. 
Lavaca. . . . 
Parker. . . . 
Cherokee. . 
Red  River. 
Titus...    . 

Wood 

Atascosa.. 
Cherokee. . 

Dallas 

Camp 

Taylor.... 
Marion. . . . 
Wharton.. 
Panola. . . . 

Llano 

Tarrant... 

Smith 

Cooke 

Cooke 

Cooke 

Wise 

Dallas 

Fannin. . . . 
Smith. . .  . 

Cooke 

Tarrant... 

Cherokee. . 

EUis 

De  Witt. . . 
Brown.. .. 
Smith.  . .  . 
Walker. . . 
Midland. . , 

Bexar 

üpshur.  .. 

Webb 

Fort  Bend. 
Hopkins . . 
Morris.. .. 
Shelby. . . . 
Tarrant. ., 


Felonj  theft 

Assault  to  murder. . 

Misdemeanor 

Felony 

Perjury 

Felony  theft 

Burglary 

Misdemeanor 

Fence  cutting 

Felony 

Robbery 

Misdemeanor 

Carrying  pistol 

Disturbing  peace . . . 

Felony  theft 

Marder  first  degree. 

Felony  theft 

Misdemeanor 

Murder  first  degree. 
Murder  first  degree. 
Murder  second  degree 

Manslaughter 

Felony  tbeft 

Felony  theft 

Misdemeanor 

Felony  theft 

Felony  theft 

Felony  theft 

Felony  theft 

Habeas  corpus. 

Assault  to  murder.. . . 
Assault  to  murder.. . . 

Felony  theft 

Reeping  disorderly 

house. 
Pulling  down  fence. . 

Misdemeanor 

Felony  theft 

Burglay 

Felony  theft 

Burglary 

Felony  theft 

Manslaughter 

Murder  second  degree 

Felony  theft 

Felony 

Felony 

Misdemeanor 

Adultery 

Scire  facias 


8  years 

2  years 

$150,  6  months 

5  years 

5  years 

years 

2  years. .... 
$50and80days 

1  year 

Ö  years 

5  years 

$76 


5  years. 
Life.... 
5  years. 


PaoAlty. 


Life 

Death 

15  years. . .  . 

2  years 

5  years 

2  years 

|25  and  5  days 

8  years 

7  years 

5  years 

2  years 


5  years.. 
8  years.. 
16  years. 
$100.... 


$10 

5  years.. 
2  years.. 
8  years. . 
5  years.. 
2  years.. 
8  years. . 
40  years. 

5  years.. 
4  years. . 

6  years. . 

$25 

$125  . . . . 
$700  . . . . 


DIspoeition. 


Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Dismissed. 

Affirmed.   . 

Affirmed. 

Affirmed, 

Affirmed. 

Affirmed. 

Dismissed» 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Dismissed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Dismissed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed, 

Dismissed. 
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style  of  ( 


Roberts  v.  State 

Rogers  y.  State 

Racker,  Ex  Parte 

Rutledge  v.  State 

Scott  V.  State 

Seif  V.  State 

Sherman  v.  State 

Sherman  y.  State 

Smith  y.  State 

Smith  V.  State 

Stohlerv.  State 

Taylor  y.  State 

Tharp  V.  State 

.Tillery  V.  State 

Turuer  v.  State 

Turner  v.  State 

Uttley  V.  State 

Von  Eoehring  y .  State, 

Watkinsy.  State 

White  y.  State 

WUliams  y.  State. . . . 
Williams  y.  State. . . . 
Wilson  et  al  y.  State. 

Wright  y.  State 

Yoang  y.  State 


Connty. 


Johnson.^. 

Camp 

Limestone. 

Hunt 

Colorado . . 
Cherokee. . 
Liberty . . . 
Haskell... 

Nayarro. . . 
Smith...  . 
Harris.  . .. 
Lamar. . . . 

Bell 

Harrison.. 

ElUs 

Bell 

Coleman . . 
Wilson... 

Hunt 

Hood 

Layaca. .  . 
Robertson 
Bastrop. . . 
Lamar.. . . 
Titos 


Felony  theft. . . 

Felony 

Habeas  corpus  f or  ball 

Misdemeanor 

Sodomy 

Carrying  pistol 

Incest  

Habeas  corpus  for  dis 

Charge. 
Misdemeanor  theft. . . 

Misdemeanor 

Assault  to  rape 

Burglary 

Burglary 

Manslaughter 

Misdemeanor 

Burglary 

Murder 

Scire  facias 

Misdemeanor 

Felony  theft 

Murder  second  degree 
Felony  theft. . . 
Habeas  corpus  for  bau 
Felony  theft. . . 
Felony  theft. . . 


6  years 

5  years 

Refused .... 

$25 

5  years 

$25and20day8 

5  years 

Refused 


Penalty. 


$15  and  1  day, 

$5 

2  years 

2  years 

2  years 

4  years 

$15 

2  years 

Life 

$200 

$100 , 

5  years 

15  years 

5  years 

Refused 

5  years , 

8  years 


DiepOBition. 


Affirmed. 

Dismissed. 

Di^missed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Dismissed. 

Affirmed. 

Dismissed. 

Affirmed.  . 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Affirmed. 

Dismissed. 

Affirmed. 

Affirmed. 


GALVESTON  TERM,  1890. 


style  of  Ceee. 

Coanty. 

OlfoDM. 

Penalty. 

DlspoBition. 

Alyarez  y.  State 

Cameron 

Felony  theft 

2  years 

Affirme<{. 

Alyarez  y.  State 

Cameron 

Felony  theft 

2  years 

Affirmed. 

Areno  y.  State 

Galyeston 

Assault  to  murder. . . 

2  years 

Affirmed. 

Baldwinv.  State 

Liberty 

Assault  to  murder. . . 

5  years 

Affirmed. 

Baldridge  y.  State... 

Gonzales 

Simple  assault 

$5  each 

Bentony.  State 

Bexar 

Assault  to  murder. . . 

5  years 

Affirmed. 

Black  well  y.  State. . . 

Bell 

Felony  theft 

Fonrery 

5  years 

2  years 

5  years 

$25 

Affirmed 

Black  well  y.  State. . . 

Bell 

Affirmed« 

Blankenship  y.  State. 
Braim  y.  State 

Bell 

*  "»O^* J 

Manslaughter 

Carrying  pistol 

Felony  theft 

Affirmed. 

Leon 

Dismissed. 

Brown  v.  State 

De  Witt 

5  years 

Affirmed. 

Burton  v.  State 

Freestone 

Brazos 

Refusal  to  work  road. 
Felonv  theft 

$5 

Dismissed. 

Cameron  y.  State 

2  years 

Affirmed. 

Campbell  y.  State 

Parker 

Felony  theft 

2  years 

Affirmed. 

Cline  y.  State 

Gonzales 

Assault  to  murder. . . 

3  years 

Affirmed. 

Cobb  y  State 

Cooke 

Murder  second  defirree 

40  years 

$5 

Affirmed 

Coleman  y.  State.   . . . 

Victoria 

Disturbing  peace. . . . 
Disturbing  peace. . . . 

Affirmed. 

Dick  y.  State 

Goliad 

$5 

Dismissed. 
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Styl^orcu«. 

Coontj. 

Offense. 

Penülty. 

Dobflon  V.  State 

Montague.... 

Tyler 

Gonzales 

Murder  first  degree. . 

Carry  ing  pistol 

Manslaughter 

Life 

Affirmed. 

Fowler  v   State 

*25 

Dismissed. 

Prencb  y.  State 

4  years 

Affirmed. 

Giles  ▼.  State 

Harris 

Murder  first  degree. . 

Ufe 

Affirmed. 

Olass  V.  State 

De  Witt 

AggraYated  assault 
and  battery. 

|250, 2  months 

Affirmed. 

Glover  v.  State 

McLennan  . . . 

Theft  f rom  the  person 

2  years 

Affirmed. 

Harris  v  State 

GalYeston. . . . 

Keeping    disorde  r  1  y 
house. 

|150 

Affirmed. 

Heron  v.  State 

GalYeston. . . . 

Assault  to  murder. . . 

2  years 

Affirmed. 

Hill  V.  State 

Dallas 

Felony  theft 

Manslaughter 

2  years 

8i  years 

Affirmed. 

Hilton  V.  State 

Anderson 

Affirmed. 

Holcomb  V.  State 

San  Jacinto. . 

Misdemeanor  theft. . . 

$50,  80  days. . 

Affirmed. 

Holliman  V.  State 

Madison 

Carrymg  pistol 

$25,  20  days.. 

Affirmed. 

HoUisv.  State 

McLennan  . . . 

Felony  theft 

5  years 

Affirmed. 

Jamison  y.  State 

LaYaca 

Felony  theft 

2  years 

Affirmed. 

Jocketz  V.  State 

Fayette 

Manslaughter 

2  years 

Affirmed. 

Johnson  Y.  State 

Williamson . . 

Murder  second  degree 

6  years 

Affirmed. 

Johnson  v.  State.    . . . 

Bell 

BurfirlarY 

8  years 

2  years 

8  years 

15  years 

5  years 

Affirmed. 

Kennedy  y.  State 

Kirby  v.  State 

McAdanm  y.  Stute  t  t  r 

Guadalupe . . . 
Dallas 

SwindliniT 

Affirmed. 

BurfirlarY 

Affirmed.* 

Shelby 

Hunt 

Rape. 

Affirmed. 

Melton  Y.  State 

Felony  theft 

Affirmed. 

Mitchell  Y.  State 

Johnson 

Felony  theft 

2  years 

Affirmed. 

Morgan  y.  State 

üpshur 

Murder  second  degree 

5  years 

Affirmed. 

Kichols  Y.  State 

GalYeston. . . . 

AggraYated  assault 
and  battery. 

$25,  2  months. 

Affirmed- 

Parker  y.  State 

Shelby. 

Perjury 

5  years 

Affirmed. 

Pond  Y.  State 

Bexar 

Felony  theft 

2  years 

Affirmed. 

Preddie  y.  State 

Harris 

Gonzales 

Habeas  corpus 

Affirmed. 

Bändel  y.  State 

Escape  from  custody. 



5  days. 

Affirmed. 

Biden  y.  State 

Shelby 

Shelby 

Rape 

10  years 

11  years 

Affirmed. 

Biden  Y.  State 

Rape 

Affirmed. 

Scott  Y.  State 

Orange 

Felony  theft 

5  years 

Affirmed. 

Shaw  Y.  State 

NaYarro 

Felony  theft 

10  years 

Affirmed. 

Skidmore  y.  State 

Bell 

Dallas 

Simple  assault 

Felony  theft 

$5 

Affirmed. 

Smith  Y.  State 

2  years 

Affirmed. 

Springfield  y.  State. . . 

Harris 

Murder  second  degree 

25  years 

Affirmed. 

Steen  y.'  State 

LaYaca. 

Carry  ing  "knucks".. 
Felony  theft 

$25 

Dismissed. 

Taylor  y.  State 

Dallas 

2  years 

Affirmed. 

Tang  Y.  State 

Wagers  y.  State 

Bexar 

Burglary 

2  years 

5  years 

Affirmed. 

Bexar 

Receiving  stolen  prop- 

Affirmed. 

erty. 

Williams  Y.  State. . . 

Houston 

Misdemeanor  theft. . . 

$25.  6  days . . . 

Dismissed. 

Wilson  Y.  State 

Washington.. 

Felony  theft 

5  years 

Affinued. 
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BfcytoofOMtt. 

County. 

OffUtM. 

Paiultj. 

Adams  y.  State 

Ake  V.  State 

SanSaba 

Llano 

Johnson 

Howard 

Walker 

Bexar 

Dallas 

Brown 

Fannin 

Colün 

Parker 

McLennan  . . . 

Jones 

Wilson 

Grayson 

CoUin 

Brown 

Robertson.... 
Bexar 

Lipscomb 

Falls 

Kerr 

Felony  theft 

Misdemeanor  theft. . . 
Aggravated  assault 

and  battery. 
Concealing    stolen 

property. 
Burglary 

2  years 

|25,lmonth.. 
$25 

At&rmed. 
Affirmed. 

Bacon  v.  State 

Affirmed. 

Baarv.  State 

Bay  V.  State 

|5,  Ohours.... 

4  years 

$100 

Affirmed. 
Affirmed. 

Berliner  v.  State 

Keeping   gaming 

house. 
Abusive  langnage. . . 

Carrying  pistol 

Aggravated  assault 

and  battery. 
Robbery 

Affirmed. 

Bi«wer  V.  State  .   ... 

$5 

Brown  v.  State 

DnMiRnflTi   V.  RtütA 

125 

$10 

Affirmed. 
Dismissed. 

Byers  v.  State 

Carroll  v.  State 

2  years 

$1 

Affirmed^ 

Disturbing  peace 

Aggravated   assault 
and  battery. 

Carrying  pistol 

Scire  f  acias 

Affirmed. 

Carroll  v.  State 

$50 

Dismissed. 

Chalk  V.  State 

$25 

Affirmed. 

Chaney et al.  V.State.. 
Claybpook  v.  State. . . 
Oble  V.  State 

$1000 

5  years 

$25 

Affirmed, 

Felony  theft 

Gaming  house 

Card  playing 

Carrying  pistol 

Keeping  disorderly 

house. 
Assault  and  battery. . 

Disturbing  peace 

Scire  facias 

Affirmed. 
Affirmed. 

Cole  V.  State 

$10 

Affirmed. 

Coor  V.  State 

Cortez  V.  State 

$10,  10  days. . 
$500 

Affirmed. 
Affirmed. 

Corwin  v.  State 

$150 

Affirmed. 

Dees  V   State  . . 

$2.50 

Dismissed. 

Douglas  et  al.  v.  State. 
Edgar  v.  State 

Erwin  v.  State 

$800 

Affirmed. 

Dallas 

Bumet 

Atascosa. 

Denton 

San  Saöa 

Robertson 

McLennan  . . 

Hamilton 

El  Paso 

Guadalupe . . . 

Bexar 

Johnson 

Victoria. 

Bumet 

Waller 

Nacogdoches.. 

Parker 

Erath 

Llano 

Keeping   disorderly 
house. 

Carrying  pistol 

Carrying  pistol 

Scire  facias 

$100 

Affirmed. 

$25 

Dismissed. 

Escamillo  v.  State... 
Fain  et  al.  v.  State. . . 

*50 

$1200 

5  years 

$25,  10  days. . 

$25,  20  days. . 

2  years 

4  years 

$3.50 

Affirmed. 

AffirmAH 

Farmer  v.  State 

Fisher  v.  State 

Freeland  v.  State 

Freeman  v.  State. . . . 
Femandez  v.  State. . . 

Gayer  V.  State 

Garza  v.  State 

Hague  V.  State 

Hanley  V.  State 

Hannah  v.  State 

Harris  v.  State 

Felony  theft 

Exhibiting  gaming  ta- 

ble. 

(^arrying  pistol 

Felony  theft 

Obstmcting    railroad 

track. 
Affray 

Assault  to  murder. . . 
Playing  cards,  etc. . . 

Felony  iheft 

Misdemeanor  theft. . . 
Bifiramv 

3  years 

$15 

Affirmed. 
Affirmed. 

2  years 

10  days 

3  years 

2  years 

$25 

Affirmed 
Affirmed. 
Affirmed 

Harns  v.  State 

Hedrick  v.  State 

Bigamy 

Carrying  pistol 

Unlawful  sale  liquor. 
Gaming. 

Affirmed. 
Dismissed. 

Hill  V.  State 

$700 

Affirmed. 

Holman  v.  State 

$10 

Affirmed. 
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BtyleofCasa. 

Coanty. 

Offense. 

Penalty. 

DispOTition. 

Holm^  y.  State  . 

Falls 

Bowie 

Fannin 

Falls 

Grayson 

Bumet 

Naoogdoches. 

Galyeston 

Young 

Houston 

Mayerick  .... 

Coryell 

Fannin 

Palo  Pinto. . . 

Bexar 

Coleman 

Coleman 

Coleman 

Comanche  ... 

Llano    

Denton 

Eastland 

Shelby 

Tom  Green  .. 
Bell 

Carrying  pistol 

Felony  theft 

Murder  second  degree 

Carrying  pistol 

Felony  theft 

Carrying  pistol 

Assault  to  murder. . . 
GamincTT 

g35 

Affirmed. 

Howell  y.  State 

Tfiom  y.  State 

Jones  y.  State 

2years 

40  years 

$25 

Affirmed. 
AflBrmed. 
AflSrmed. 

Johnny  y.  State 

Johnson  y.  State 

5  years 

$25 .  .• 

Affirmed. 
Dismissed. 

Johnson  v.  State 

Jinkins  y.  State 

2  years 

$25 

Affirmed. 
Affirmed. 

Jnneman  et  al..  Ex 
Parte. 

Enight  y.  State 

Lacey  y.  State 

Laudin  y.  State 

Lewellen  y.  State 

Habeas  corpus 

Slander 

DiBchargedon 

$100,  80  days. 

2  years 

2  years 

$300 

Origilbaü 
Affirmed 

Felony  theft 

Felony  theft 

Scire  facias 

Affirmed. 

Dismissed. 

Dismissed* 

Long  y.  State 

Loyey.  State 

Lowthery.  State 

Lynn  y.  State 

Lynn  y.  State 

Lynn  y.  State 

Martin  y.  State 

Felony  theft 

Misdemeanor  theft. . . 
Assault  to  murder. . . 
Playing  cards,  etc. . . 
Playing  cards,  etc. . . 
Playing  cards,  etc. . . 

8  years 

$20,  Iday.... 

2  years 

$20 

Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 

$20 

Affirmed. 

$20 

Affiirmed. 

$10 

Affirmed. 

Violating  fish  laws  . . 
Disturbing   religious 
worship. 

Carrying  pistol 

Assault  to  murder. . . 
Bobbery 

$50 

Affirmed. 

Mathews  y.  State. . . . 

$25 

AffirmAf) 

McDaniel  y.  State. . . . 

$25 

Affirmed. 

McWiUiams  y.  State. 
Mead  y.  State 

7  years 

8  years 

$25 

Affirmed. 
Affirmed. 

MilesY.  State. 

Aggrayated  assault 

and  battery. 
Murder  second  degree 
Assault  to  murder. . . 
Violating  occupation 

tax. 

Felony  theft 

Eeeping  gaming  table 
Destroying  timber. . . 
GaTninflr. . . . ,  - , .  - .  r . , 

Affirmed. 

BiCnter  y.  State 

Morris  y.  State 

Morris  y.  State 

Lamar 

Lamar 

Hood 

Frio 

20  years 

8  years 

$450 

Affirmed. 
Affirmed. 
Affirmed. 

Mnsgraye  y.  State  . . . 

Nichols  y.  State 

Nix  y.  State 

5  years 

$25,  10  days . . 
$10 

Affirmed. 

Dallas 

Greer 

Falls 

Brown 

McLennan  . . . 

Erath 

Erath 

Clay 

Parker. ..%... 

Parker 

McMullen  . . . 
Tarrant 

Affirmed. 
Dismissed. 

Omey  y.  State 

Parks  y.  State 

$10 

'"***"""p 

Card  playing 

Carr3dng  pistol 

Card  playing 

Card  playing 

Aggravated   assault 

and  battery. 
Aggrayated  assault 

and  battery. 
Unlawf  uUy  branding 

cattle. 

Felony  theft 

Receiying  stolen  prop- 

erty. 

$10 

Affirmed. 

Patillo  y.  SUte 

Pickelsimer  y.  State. . 

$25,  1  month  . 
$10 

Affirmed. 
Affirmed. 

PickelfliTner  y.  State  . 

$10 

Affirmed. 

Pierce  y.  State 

$25 

Affirmed. 

Pool  y.  State 

$25 

Affirmed. 

Piitchard  y.  State  . . . 

KaÜiffy.  State 

Bitey  y.  State 

2  years 

2  years 

2  years 

Affirmed. 

Affirmed. 
Affirmed. 
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6tjl«ofCM«. 

Coanky. 

OfltenM. 

Penalty. 

DtBporitiOD. 

Russell  V.  Stete 

Sanderson  v.  State. . . 

Hood 

Coleman 

Comanche  . . . 

CoUin 

Nueces 

Nueces 

Coleman 

Robertson  . . . 
Montague 

Dallas 

DaUas 

Uano 

Hood 

Parker 

ZavaUa 

Edwards 

Comanche 

Coleman 

Lee 

Misdemeanor  theft. . . 
Disturblng  peace .... 

Felony  theft 

Assault  to  murder. . . 

Assault  to  rape 

Assault  to  rape 

Exhlbiting  gaming  ta- 
ble. 
GaminfiT  ...........  ^ 

$250,  30  days. 
g25 

Affirmed. 
Affirmed. 

Scott  V.  State 

Scruggs  V.  Stete 

Sutton  V.  Stete 

Sutton  V.  State  ....... 

Taylor  v.  Stete 

Taylor  v.  State 

Thompson  v.  Stete  . . 

Tignor  v.  Stete 

Tignor  v.  State 

Tow  V.  Stete 

2  years 

2  years 

2  years 

2  years 

$25,  10  days. . 

*25 

Affiirmed. 
Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 

Affirmed. 

Aggravated  asSault 

and  battery. 
Nuisance 

$250,  Omonths 
$25 

Dismissed. 
Dismissed. 

Nuisance 

$25 

Dismissed. 

Slander  

$100 

Dismissed. 

üpshawv.  Stete 

üpshaw,  Ex  Parte... 
Van  Pelt  v.  Stete 

Felony  theft 

Habeas  corpus  for  bail 
Illegal  practice  medi- 
cine. 

Carrying  pistol 

Card  playing 

Card  playing 

Habeas  corpus  for  bail 
Murder  second  degree 

Felony  theft 

Murder  second  degree 
Murder  second  degree 
Oaming, .......... 

2  years 

Ref  used 

$50 

Dismissed. 
Dismissed. 
Dismissed. 

Vaughan  v.  Stete. . . . 

Walling  V.  Stete 

Warren  v.  Stete 

$25 

Dismissed. 

$10 

Dismissed. 

$10 

Dismissed. 

Williams,  Ex  Parte. . 

Refused 

5  years 

8  years 

10  years 

20  years 

*25 

Dismissed. 

Williams  v.  Stete. . . 

Williams  v.  Stete 

Wilson  V.  Stete 

Wilson  V.  State 

Wilson  V.  Stete 

Bowie 

Washington. . 

Bexar 

KendaU 

Presidio 

Brown 

Robertson  ... 
Clay 

Erath 

Dismissed. 
Dismissed. 
Dismissed. 
Dismissed. 

WilUbyv.  Stete 

Winkler  v.  Stete .... 
Worsham  v.  Stete  . . . 

Carrying  pistol 

Felony  theft 

Aggravated   assault 

and  battery. 
Carrying  pistol 

t25 

Dismissed. 

2  years 

$25 

Dismissed. 
Dismissed. 

Young  V.  Stete 

$25 

Dismiflsed. 
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AUSTIN  TEEM,  1889. 


JoHi?  West  v.  The  State. 

No.  6264,    Dedded  May  8. 

1.  Theft-~Venue. — A  general  rnle  as  to  venae  and  jarisdiction  is  tliat  the  proof  must 
OBtablish  a  complete  commission  of  the  offense  in  the  coonty  where  the  venue  was  laid. 
Bat  by  express  statatory  provision,  when  property  is  stolen  ii^  one  coanty  and  carried 
off  by  the  offender  into  another  county,  he  may  be  prosecuted  either  in  the  coanty 
where  he  took  the  property  or  in  any  other  coanty  throagh  or  into  which  he  may  have 
carried  the  same 

2.  Same — ^Accomplice  to  Theft. — Until  amended  by  the  Act  of  April  4,  1889,  so 
as  to  apply  to  accomplices  and  accessories,  the  rale  above  cited  applied  to  the  principal 
offender  only,  and  not  to  the  accomplice«  whose  acts  ander  oar  statate  are  aaxiliary 
only,  and  are  performed  and  completed  anterior  and  as  indacements  to  the  crime  aboat 
to  be  committed.  This  indictment,  presented  prior  to  the  enactment  of  April  2,  1889, 
alleged  the  venae  in  Wilbarger  Coanty  and  charged  one  Williams  with  the  theft  of  a 
horse  and  the  defendant  as  an  accomplice  thereto.  The  proof  showed  that  Williams 
stole  the  horse  either  in  Hockley  or  Lamb  Coanty,  and  that  months  afterwards  it  wa» 
reoovered  from  him  and  defendant  in  Wilbarger  Coanty.  HM^  that  with  respect  to> 
defendant,  the  proof  does  not  sapport  the  allegation  of  venae.  Note  that  Hart,  J.^ 
dissenting,  holds  that  even  ander  the  c»ld  law  venae  as  to  an  accomplice  to  theft  may 
be  properly  laid  in  the  coanty  of  the  taking  or  in  any  coanty  into  which  the  accomplice> 
takes  the  property. 

8.  Same— Fact  Gase. — See  the  Statement  of  the  case  for  evidence  hdd  insafficient 
to  sapport  a  conviction  as  accomplice  to  theft. 


28    106 
S8    448 


Appeal  from  the  District  Court  of  Wilbarger.  Tried  below  before 
Hon.  P.  M.  Stine. 

This  conviction  was  had  under  the  second  count  of  the  indictment, 
which  charged  the  appellant  as  an  accomplice  to  the  theft  of  a  horse  by 
one  John  Williams.  The  penalty  assessed  against  the  appellant  was  a 
term  of  five  years  in  the  penitentiary. 

In  27  Texas  Court  of  Appeals,  on  page  466,  will  be  found  the  report  of 
the  case  of  John  Williams  v.  The  State,  on  appeal  from  a  conviction  for 
the  theft  of  two  horses,  the  property  of  one  Heineke.  That  report  is 
followed  by  the  report  of  the  case  of  John  West  (this  appellant)  v.  The 
State,  being  an  appeal  from  conviction  as  accessory  to  the  theft  of  the 
Heineke  horses.  The  two  said  couvictions  were  had  upon  the  same  evi- 
dence, which  is  set  out  at  length  in  the  report  of  the  Williams  case.  The 
conviction  in  this  case  rests  largely  upon  the  testimony  of  several  of  the 
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witnesses  who  testified  in  the  WilliamB  case,  their  eTidence  on  that  and 
this  trial  being  identical^  but  referring  to  different  animals. 

This  conviction  was  for  the  theft  of  a  gray  horee,  the  property  of  Ike 
Pryor.  The  evidence  shows  that  it  was  stolen  on  the  night  of  July  3, 
1887,  from  the  ranch  of  the  Capitol  Syndicate  Land  and  Cattle  Com- 
pany, situated  in  Hockley  and  Lamb  Counties.  Williams  and  this  ap- 
pellant,  who  had  previously  been  in  theeniploy  of  the  Syndicate  Company, 
were  paid  off  and  discharged  on  June  30, 1887.  Defendant  returned  and 
re-entered  the  employ  of  the  Company  a  few  days  later,  and  remained 
until  about  August  1,  1887.  Williams  never  returaed  to  the  said  ranch 
after  he  left  on  June  30,  1887. 

By  reference  to  the  report  of  the  Williams  case,  supra,  it  will  be  seen 
that  several  witnesses  testify  that  at  various  times  subsequent  to  the  date 
charged  in  this  indictment  they  saw  the  said  Williams  and  one  Howard, 
at  different  points  in  the  Panhandle  in  possession  of  the  Heineke  and 
other  horses,  and  that  subsequent  thereto  they  saw  the  said  Williams  at 
other  points  in  Company  with  this  defendant  in  possession  of  the  same 
horses.  The  evidence  in  the  Williams  case  also  shows  that  Williams  and 
this  defendant  were  finally  arrested  in  Wilbarger  County  in  possession  of 
the  Heineke  and  other  horses — the  same  animals  previously  seen  in  the 
possession  of  Williams  and  Howard,  the  brands  on  all  them  having  been 
xecently  changed.  The  same  witnesses  testified  to  the  same  facts  on  this 
trial,  identifying  one  of  the  other  horses  in  the  bunch  first  seen  in  the 
possession  of  Williams  and  Howard,  and  subsequently  in  the  possession 
of  Williams  and  defendant,  as  the  Pryor  horse  referred  to  in  this  indict- 
ment. No  witness,  so  far  at  this  record  discloses,  testified  to  a  fact  which 
tends  even  to  suggest  that  defendant  advised,  commanded,  or  encouraged 
Williams  to  steal  the  Pryor  horse,  and  no  witness  connects  him  with  any 
of  the  horses,  or  with  Williams'  possession  of  the  horses,  prior  to  October 
or  November,  when  he  and  Williams  were  seen  with  the  horses  in  Yellow- 
house  Cafion,  remote  from  Wilbarger  County. 

No  brief  for  appellant. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Pkesiding  Judge. — The  indictment  under  which  the  prose- 
cution  in  this  case  was  conducted  contained  three  counts: 

1.  A  Charge  of  theft  of  the  horse  against  John  Williams  and  this  ap- 
pellant, John  West,  jointly. 

2.  A  Charge  against  John  Williams  for  theft  of  the  horse  and  against 
this  appellant,  West,  that  he  was  an  accomplice  to  said  theft,  in  that 
though  not  present  at  its  commission,  yet  prior  to  the  same  he,  said  West, 
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adyised,  commanded^  and  enconraged  the  said  John  Williams  to  commit 
fiaid  thef  t. 

3.  A  Charge  that  John  Williams  committed  said  theft,  and  that  this 
appellanty  John  West,  was  an  accessory  to  the  same,  in  that  after  and 
«ubsequent  to  its  commission,  and  knowing  the  same  to  have  heen  com- 
mitted, he,  appellant,  concealed  and  gave  aid  to  the  said  Williams  in  order 
that  the  latter  might  evade  arrest  and  a  trial  for  said  crime. 

In  each  of  these  counts  the  venue  of  the  offense  was  laid  in  Wilbarger 
County.  On  the  trial  the  testimony  showed  that  the  crime  was  com- 
mitted by  Williams,  that  is  that  the  horse  was  stolen  by  him  some  hun- 
dreds  of  miles  f rom  Wilbarger  County  in  one  or  the  other  of  the  unorgan- 
ized  counties  of  Hockley  or  Lamb,  and  that  the  same  was  found  in  the 
possession  of  and  recaptared  some  months  afterwards  f rom  Williams  and 
this  appellant  in  Wilbarger  County. 

This  trial  resulted  in  appellant's  conviction  under  the  second  count  of 
the  indictment,  which,  as  we  have  seen^  charged  him  as  an  accomplice  to 
the  theft — that  is,  that  though  not  a  participant  who  was  present  at  its 
commission,  yet  that  prior  thereto  he  had  adyised,  commanded,  and  en- 
conraged Williams  to  commit  it. 

It  is  urgently  contended  that  in  so  far  as  appellant  is  concemed,  even 
if  he  is  guilty  as  found  by  the  verdict  and  judgment,  still  the  venue 
of  his  offense  was  not,  and  could  not  have  been  as  was  found  and  alleged 
by  the  indictment,  in  the  county  of  Wilbarger,  and  that  consequently  the 
jadgment  mnst  be  reversed  because  the  venue  was  not  proved  as  alleged. 

''A  general  rule  as  to  venue  and  Jurisdiction  is  that  the  proof  must  es- 
tablish  a  complete  commission  of  the  offense  in  the  county  where  the 
offense  was  laid.''  Gage  v.  The  State,  22  Texaa  Ct.  App.,  123,  citing  1 
Bish.  Crim.  L.,  7  ed.,  sec.  139;  Searcy  v.  The  State,  4  Texas,  450.  It 
is  an  express  provision  of  our  Statute  that  "  where  property  is  stolen  in 
one  county  and  carried  off  by  the  offender  to  another,  he  may  be  prose- 
cuted  either  in  the  county  where  he  took  the  property  or  in  any  other 
county  through  or  into  which  he  may  have  carried  the  same/'  Code  Crim. 
Proc.,  art.  216.  It  is  the  ^* offender"  who  has  stolen  the  property,  that 
iß,  one  who  has  taken  it  and  who  after  such  taking  carries  it  into  another 
county,  who  may  be  prosecuted  in  the  latter  county,  and  no  one  eise. 
He  must  both  have  taken  and  carried  it  into  such  other  county  to  render 
him  liable  to  prosecution  in  the  latter  county.  "  Under  this  Statute  of 
ours  it  has  been  held  that  where  a  party  is  prosecuted  in  a  county  other 
than  that  in  which  the  theft  was  committed,  a  complete  offense  must  be 
shown  in  the  county  where  the  conviction  was  had."  Gage  v.  The  State, 
snpra,  citing  Roth  v.  The  State,  10  Texas  Ct.  App.,  27.  In  other 
words,  the  offense — that  is,  the  acts  constituting  the  completed  offense 
charged — must  be  shown  to  have  been  committed  within  the  county  where 
the  venue  is  laid,  except  that  as  to  ordinary  theft,  ''after  one  has  done 
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what  amonnts  to  a  complete  theft,  if  he  continued  canying  away  the- 
stolen  things,  each  step  he  takes  with  them  may  be  treated  as  a  new  tres-^ 
pass,  and  the  intent  to  steal  not  being  abandoned,  a  fresh  larceny^  the 
consequence  of  which  is  that  he  may  be  indicted  in  the  county  where  he 
first  took  the  goods  or  in  any  other  into  which,  the  intent  to  steal  con- 
tinuing,  he  carries  them/'  1  Bish.  Crim.  Proc,  3  ed.,  sec.  59;  Dixon 
V.  The  State,  15  Texas  Ct.  App.,  480;  Clark  v.  The  State,  23  Texas  Ct. 
App.,  612;  Gage  v.  The  State,  22  Texas  Ct.  App.,  123;  Willson's  Crim. 
Stats.,  secs.  1253,  1706. 

Now  ^^anaccomplice"  is  defined  by  our  Statute  tobe  ^'onewho  isnoi 
present  at  the  commission  of  an  offense,  but  who  before  the  act  is  done* 
adyises,  commands,  or  encourages  another  to  commit  the  offense.''  Penal 
Code,  art.  79.  It  is  some  other  party  and  not  the  accomplice  who  com- 
mits  the  offense. 

'*  The  acts  constituting  an  accomplice  are  auxiliary  only,  all  of  which 
may  be  and  are  performed  by  him  anterior  and  as  inducements  to  the- 
crime  abont  to  be  committed."  »  ♦  ♦  «*In  other  words,  an  accom- 
plice linder  our  Statute  is  one  who  has  completed  hia  offense  before  the 
crime  is  actually  cortimitted  and  whose  liability  afctaches  after  its  com- 
mission by  virtue  of  bis  previous  acts  in  bringing  it  abont  through  the 
agency  of  or  in  connection  with  third  parties."  Willson's  Crim.  Stats., 
sec.  157,  and  authorities  cited. 

Now,  the  offense  as  charged  against  defendant  and  as  found  by  the- 
verdict  and  judgment  was  not  committed  in  Wilbarger  County.  His  of- 
fense, if  any — that  is,  his  "advising,  commanding,  and  encouraging"  Wil- 
liams to  steal  the  horse — is  not  shown  to  have  been  committed  in  Wilbar- 
ger County.  If  committed  at  all  such  acts  were  committed  by  him  in 
the  unorganized  counties  of  Hockley  or  Lamb,  where  both  of  the  parties 
were  at  work  prior  to  the  theft  of  the  horses  by  Williams.  There  is  no 
evidence  showing  that  the  parties  were  together  in  Wilbarger  County 
before  the  horses  were  stolen.  To  hold  appellant  liable  to  a  charge  that 
he  was  an  accomplice  to  the  theft  of  the  horses  in  Wilbai^er  County  the 
proof  should  have  shown  that  his  offense  was  completed  in  Wilbarger 
County — ^that  is,  that  he  ''advised,  aided,  and  encouraged"  Williams  in 
that  county  to  commit  the  theft,  wheresoever  it  was  intended  that  it 
should  be  committed.  Under  the  Statute  existing  at  the  time  of  the  trial 
he  could  not  be  held  liable  in  Wilbarger  County  as  an  accomplice,  be- 
cause  the  horses  were  brought  into  that  county  subsequent  to  the  acts 
making  him  an  accomplice  to  the  original  theft  in  Hockley  or  Lamb 
counties. 

This  seems  to  have  been  the  construction  placed  by  our  Legislature 
upon  the  matter,  for  we  find  that  by  a  recent  act,  approved  April  4, 
1889,  they  have  amended  the  Code  of  Criminal  Procedure  in  this  par- 
ticular,  and  added  article  216a,  which  provides  that  ^^accomplices  and  ac- 
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•oessories  to  the  crime  of  theft  maybe  prosecuted  in  any  county  wherethe 
theft  was  committed  or  in  any  other  county  throagh  or  into  which  the 
property  may  be  carried  by  either  the  principal,  accomplice,  or  accessory  to 
tbe offense/'  Acts 2l8t  Leg.^  Gen.  Laws,  p.  37.  This  Statute  when  it  takes 
«ffect  and  becomes  operative  will  doubtless  supply  the  defect  for  the  f  utnre 
in  the  present  law  upon  the  subject.  Under  the  law  as  it  now  is,  and 
linder  which  the  trial  was  had,  we  are  of  opinion  that  the  venue  of  the 
•offense  of  which  appellant  has  been  found  guilty  has  not  been  proved  as 
laid  in  the  indictment. 

But  aside  from  this,  even  if  this  new  law  had  been  in  force  at  the  date 
•of  the  alleged  commission  of  the  offense,  and  the  case  had  been  tried  under 
it,  we  wonid  still  be  constrained  to  reverse  the  case  because  in  our  opinion 
the  facts  as  they  are  disclosed  by  the  cTidence  in  the  record  do  not  make 
out  a  case  against  appellant  as  an  accomplice  to  the  crime  charged,  and 
are  therefore  insnfficient  to  support  the  verdict  and  judgment. 

The  judgment  is  reyersed  and  the  cause  remanded. 

Reversed  and  remanded. 

Hurt,  J.,  dissents  from  the  position  that  the  venue  was  not  properly 
laid  in  Wilbarger  County,  and  holds  on  the  contrary  that  an  accomplice 
•can  be  tried  and  convicted  under  the  old  law  in  any  county  in  which  he 
brings  the  property.  He  agrees,  however,  that  the  judgment  should  be 
reTcrsed  for  want  of  sufficient  evidence  to  support  it. 


John  M.  Baker  v.  The  State. 

No.  6626.    Decided  May  X9, 

1.  Indictmeoat. — ^To  the  indictment  transferred  from  the  District  to  the  County 
Court  it  was  objected  that  the  printed  endorsement  on  the  back,  to-wit,  "Certified 
«opj  of  indictment,  class  No.  2,"  shows  the  same  to  be  a  copy  and  not  the  original  in- 
dictment. But  fuld  that  the  said  endorsement  being  neither  signed  nor  otherwise  au- 
ihenticated,  the  objection  is  not  weU  taken. 

2.  Carrying  Pistol— Evidence.— See  the  statement  of  the  case  for  evidence  hdd 
to  have  been  erroneously  admitted  on  a  trial  for  unlawf ully  carrjing  a  pistol,  because 
not  relevant  to  any  issue  on  trial. 

Appeal  from  the  County  Court  of  Johnson.  Tried  below  bef ore  Hon. 
F.  E.  Adams,  County  Judge. 

The  conviction  in  this  case  was  for  unlawf  ully  carrying  a  pistol,  and 
1;he  penalty  assessed  by  the  verdict  was  a  fine  of  twenty-five  doUars  and 
twenty  days  in  the  county  jail. 

Mary  R.  Renf ro  was  the  first  witness  for  the  State.  She  testified  that 
«he  was  the  mother  of  Annette  Baker,  the  wife  of  Julius  Baker,  who  was 
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the  brother  of  the  defendant.  The  witness's  husband  died  in  1885,  leav- 
ing  to  witness  and  bis  daughter  Annette  the  home  place  in  Johnson. 
County,  Texas,  which  place  the  witness  continued  to  occupy  as  her  home- 
stead,  her  daughter  Annette  and  her  husband  Julius  Baker  living  with 
her  until  the  morningof  this  alleged  offense,  when  Julius  separated  from 
bis  Said  wif e  and  left  the  place.  The  defendant  at  that  time  lived  on  bis 
own  place,  a  short  distance  from  witness's  place.  On  the  morning  of  the 
Separation  of  Julius  and  Annette — September  4,  1887 — ^the  witness  saw 
the  defendant  armed  with  a  pistol  on  her  said  homestead  place,  between 
250  and  300  yards  south  of  the  house.  He  had  the  pistol  in  bis  band, 
and  so  carried  it  to  a  horse  that  was  being  led  by  Julius  Baker,  and  put 
it  in  a  pair  of  saddlebags  that  were  across  the  saddle  on  that  horse. 
Julius  Baker  was  then  leaving  witness's  house,  leading  the  horse  with  one 
band  and  bis  two  year  old  daughter  Pearl  with  the  other.  Annette  at 
the  same  time  was  clinging  to  the  child. 

The  remainder  of  the  testimony  of  this  witness  is  the  evidence  referred 
to  in  the  opinion  and  covered  by  the  defendant's  bills  of  exception  Nos. 
12,  13,  and  15,  and  is  summarized  as  follows:  The  State's  counsel  di- 
rected  the  witness  to  state  ''all  that  was  said  and  done  by  Julius  and  John 
Baker  at  the  house  before  Julius  left  with  the  child,  and  while  Julius  and 
John  Baker,  Jeff  Nixon,  and  John  Smith  were  there."  She  replied  in 
Bubstance  that  Julius  Baker,  Jeff  Nixon,  and  John  Smith  came  to  the 
house  and  Julius  Baker  accused  bis  wife  Annette  of  maintaining  crimi- 
nal  relations  with  one  Will  Olive.  Annette  denied  the  Charge,  when  Ju- 
lius called  defendant  and  Will  Olive,  who  were  somewhere  on  the  prem- 
ises.  They  came  to  the  house  and  Julius  made  Olive,  in  the  presence  of 
witness,  accuse  Annette  of  having  bestowed  camal  favors  upon  him,  Olive. 
"They**  then  made  Olive  leave,  and  Julius  seized  the  child  (Pearl)  and 
started  off,  Annette  clinging  to  the  child  and  screaming.  The  witness 
foUowed  and  attempted  to  prevent  Julius  from  taking  the  child  off.  She 
did  not  See  a  pistol  at  that  time.  Before  taking  the  child  off  Julius  Baker 
entered  the  witness's  house,  opened  her  trunk,  and  seized  and  camed  off 
all  of  her  notes  and  accounts. 

Annette  Baker  was  the  next  witness  f  or  the  State.  She  testified  that 
her  husband,  Julius  Baker,  left  her  on  the  morning  of  September  4, 
1887,  taking  their  daughter  Pearl  with  him.  When  he  left  the  house 
of  witness's  mother  with  the  child,  witness  followed  him,  struggling  to 
prevent  the  removal  of  the  child.  When  they  reached  a  point  about  250 
yards  from  the  house  defendant  joined  them  with  a  pistol,  which  he  put 
in  a  pair  of  saddlebags  on  Julius's  horse.  When  witness  saw  the  pistol 
she  released  the  child  and  seized  the  weapon.  Julius  then  wrenched  the 
pistol  from  her  and  in  the  struggle  which  ensued  defendant  seized  the 
child  and  left.  The  defendant's  fourteenth  bill  of  exception  shows  that 
in  answer  to  the  same  question  propounded  to  Mrs.  Renf ro  as  to  what  was 
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Said  by  Julius  Baker,  Nixon,  and  Smith,  etc.,  this  witness  made  substan* 
tially  the  same  Statement  her  mother  made,  adding  that  when  under  the 
direction  of  Julius  Baker  Will  Olive  admitted  having  maintained  crim- 
inal  relations  with  her,  she  denounced  said  Olive  as  a  liar  and  threat* 
ened  to  kill  him.     The  State  rested. 

Julius  Baker  testified  for  the  defense,  in  substance,  that  he  was  pres- 
ent  when  the  alleged  offense  was  committed  by  the  defendant.  The 
pistol  alleged  to  have  been  carried  by  the  defendant  on  that  morning  was 
the  pistol  of  John  Smith,  which  the  witness  borrowed  on  that  morning 
and  left  in  a  trough  at  the  barn  on  Mrs.  Kenfro's  place.  The  witness 
separated  from  his  wife  on  that  morning.  When  he  started  away  from 
the  house  with  his  little  daughter  he  requested  the  defendant  to  go  to 
the  barn,  get  the  pistol  and  bring  it  to  him.  He  had  put  the  pistol  in 
the  trough  at  the  request  of  the  defendant,  who  persuaded  him  not  to 
carry  it  on  his  person.  Defendant  went  to  the  barn,  got  the  pistol,  and 
brought  it  to  a  point  on  Mrs.  Renfro^s  place  where  the  witness  was,  and 
put  it  in  a  pair  of  saddle  bags  on  the  witness's  horse,  and  that  was  the  ex- 
tent  to  which  he  carried  the  pistol.  When  defendant  put  the  pistol  in 
the  saddlebags  witness's  wife  seized  it,  and  witness  took  it  away  from  her 
and  went  on  to  his  mother's  house  with  his  child. 

On  crosB-examination  the  witness  said  that  Jeff  Nixon  and  Will  Olive 
were  two  men  who  lived  on  Mrs.  Renfro's  place  and  cultivated  crops. 
Olive  went  to  a  party  on  the  night  of  September  3  and  had  not  retumed 
on  the  morning  of  the  4th.  Witness  borrowed  the  pistol  about  daylight 
on  the  morning  of  the  4th,  his  purpose  being  to  go  af ter  and  bring  Olive 
l^ack  to  Mrs.  Benfro's  house.  Defendant  persuaded  him  not  to  take  the 
pistol  with  him,  but  to  leave  it  in  the  barn.  Leaving  the  barn,  witness 
went  to  Mrs.  Benfro's  house  and  got  an  account  book  and  a  note  book, 
took  them  to  the  barn,  and  gave  them  to  defendant.  Witness  then  got 
Nixon  and  John  Smith  and  went  to  Burleson,  about  three  miles  distant, 
to  get  Olive.  Not  finding  Olive  at  Burleson,  Smith  went  back,  and  wit- 
ness, borrowing  a  pistol  from  Mr.  Dotson,  went  with  Nixon  to  the  house 
of  an  uncle  of  Olive,  where  they  found  Olive,  whom  they  took  back  to 
Mrs.  Renfro's  place.  Within  a  half  mile  of  Mrs.  Renfro's  place  they  met 
defendant  and  John  Smith.  Defendant  and  Olive  went  to  the  barn  and 
witness,  Nixon,  and  Smith  went  to  Mrs.  Renfro's  house.  Defendant  and 
Olive  soon  came  to  the  house,  and  witness  seized  his  child  and  left. 

The  subsequent  proceedings  were  as  stated  by  the  witness  on  his  ex- 
amination  in  chief.  The  witness  admitted  that  in  leaving  Mrs.  Renfro's 
he  took  off  some  notes  and  accounts,  all  of  which  he  believed  at  the  time 
belonged  to  him.  He  discovered  among  them  some  which  belonged  to 
Mrs.  Benfro,  and  those  he  sent  back  by  defendant  on  the  next  day.  For 
some  time  prior  to  the  said  September  4,  1887,  the  witness  had  charge  of 
Mrs.  Renfro's  place,  and  some  of  the  said  notes  taken  in  the  course  of 


Digitized  by 


Google 


8  Texas  Coubt  op  Appbals  Reports.  [Äusiin, 

busiiiess  were  payable  to  him  and  some  to  Mrs.  Benfro.  Witness  carried 
Dotson's  pistol  f rom  Burleeon  to  Mrs.  Renf ro's  place.     Defense  closed. 

Mrs.  Renfro,  being  recalied  by  the  State,  testified  that  Julins  Baker 
assisted  bis  wife  in  washing  dishes  after  supper  on  the  night  of  Septem- 
ber 3,  1887.  He  chatted  pleasantly  with  her  and  appeared  to  be  in  high 
spirits.  He  also  spoke  to  witness  on  that  night  of  bis  ardent  love  for  bis 
wife.  He  slept  with  bis  wife  on  that  night.  He  and  Nixon  got  up  Tery 
early  on  the  next  morning.  Julius  had  no  property  of  bis  own  wben 
he  married  Annette,  and  none  wben  be  left  her  except  her  separate 
property  and  its  increase.  A  day  or  two  after  the  Separation  of  Julius 
f rom  Annette  the^  defendant  came  to  witness^s  bouse  and  took  a  mule 
from  the  field,  which  belonged  on  the  place,  and  which  be  claimed  to  have 
bought  from  Julius.  Some  of  the  notes  taken  by  Julius  were  made  pay- 
able to  bim  and  some  to  the  witness.  On  the  day  after  the  trouble  the 
defendant  brought  back  the  notes  payable  to  the  witness  individually, 
and  a  suit  was  now  pending  against  Julius  and  others  for  the  other  notes. 

Annette  Baker,  recalied  by  the  State,  testified  that  she  suspected  no 
assault  upon  her  character  by  her  busband  until  be  came  to  the  bouse 
with  Nixon  and  Smith  and  accused  her  of  infidelity.  She  protested  her 
innocence  and  her  willingness  to  face  any  accuser.  Julius  remarked, 
**  You  sball  have  the  cbance,"  stepped  to  the  door  and  called  "Ready!" 
Thereupon  defendant  and  Olive  appeared,  and  the  latter  said:  "Annette, 
we  baye  been  caught  and  will  have  to  own  up.  I  have  been  too  intimate 
with  you.*'  The  subsequent  occurrences  were  as  stated  by  witness  wben 
first  on  the  stand.  Olive  left  the  country  at  once,  Julius  telling  bim  fco 
^^get!''  Julius  did  not  teil  defendant  to  go  to  the  bam  and  get  the  pis- 
tol, and  defendant  did  not  go  to  the  bam,  nor  come  from  the  barn  with 
the  pistol.  On  the  contrary,  be  followed  witness,  Julius,  and  tbe  child 
from  the  bouse  with  tbe  pistol  in  bis  band. 

Henry  £  Oreen,  and  Jf.  A.  Oatis,  for  appellant. 

W,  L,  Davidson,  Assistant  Attorney-General,  for  tbe  State. 

Hurt,  Jüdge. — Tbis  conviction  was  for  carrying  a  pistol.  Tbe  appel- 
lant was  indicted  in  tbe  District  Court  and  tbe  papers  certified  down  to 
tbe  County  Court.  Wben  the  caee  wae  called  for  trial  in  the  County 
Court  counsel  for  appellant  moved  to  quasb  because  there  was  printed  on 
tbe  back  of  said  indictment  tbe  following:  '^Certified  copy  of  indict- 
ment,  class  No.  2,"  Tbis  endorsement  was  not  signed  by  any  one.  It 
is  contended  that  tbis  endorsement  shows  that  the  indictment  sent  to  the 
County  Court  was  a  copy.  Not  being  signed  by  the  district  clerk  or  au- 
thenticated  in  any  manner  we  think  it  shows  nothing. 

Upon  inspection  of  tbe  statement  of  facts  one  would  be  at  a  loss  to  de- 
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termine  what  issne  was  being  tried  or  who  was  the  accnsed.  Was  Mrs. 
Julins  Baker  on  trial  for  adultery?  Was  Jalius  Baker  on  trial  for  an 
affray?    Or  was  John  Baker  on  trial  for  carrying  a  pistol? 

All  the  facts  objected  to  by  appellant  and  set  forth  in  bills  Nos.  12^  13, 
14,  and  15  were  irrelevant  and  absolutely  foreign  to  the  issue  presented 
in  the  indictment.  The  learned  judge  gives  the  foUowiug  reasons  for 
holding  them  competent:  ^'Attention  is  called  to  the  Statement  of  facts 
to  show  that  they  were  a  part  of  the  res  gestm — tbat  the  parties  named, 
John  and  Julius  Baker,  were  apparently  acting  in  concert  to  the  accom- 
plishment  of  a  certain  design/^ 

Res  gestm  of  what?  To  the  pistol  transaction?  Oertainly  not;  for  the 
pistol  transaction  occurred  after  the  acts  and^ayings  complained  of  had 
transpired.  Nor  did  these  objectionable  matters  have  the  slightest  rela- 
tion  to  or  connection  with  the  subsequent  carrying  of  the  pistol. 

Beason  2:  Because  "acting  in  concert  to  the  accomplishment  of  a 
certain  design/'  What  design?  The  taking  and  carrying  away  of  the 
little  daughter?  Or  was  it  the  intention  and  purpose  of  the  Bakers  to 
force  Olive  to  accuse  Mrs.  Julius  Baker  of  infidelity?  Or  was  it  the  com- 
mon purpose  to  seize  the  valuable  papers  belonging  to  Mrs.  Baker?  Or 
were  the  Bakers  acting  in  concert  in  carrying  the  pistol? 

Looking  to  the  statement  of  facts  we  can  clearly  see  a  common  purpose 
on  the  part  of  the  Bakers  with  reference  to  the  child,  and  there  are 
«trong  circumstances  tending  to  show  that  they  acted  together  in  re- 
qniring  Olive  to  make  the  accusation  against  Mrs.  Baker.  But  the  facts 
•complained  of  have  not  the  slightest  bearing  upon  the  carrying  of  the 
pistol,  and  there  was  error  in  admitting  them  in  evidence,  because  (1)  ir- 
relevant, and  (2)8trongly  calculated  to  prejudice  the  case  of  appellant. 

The  Charge  is  very  voluminous,  containing  a  great  amount  of  foreign 
matters.     With  a  view  to  another  trial  we  will  make  these  observations: 

If  appellant  had  on  bis  person  a  pistol  while  in  search  for  Olive,  or  had 
4i  pistol  on  bis  person  while  at  Julius's  place,  he  would  beguilty.  But  if 
Julius  Baker  had  left  the  pistol  in  the  barn,  and  appellant  merely  went 
to  the  barn,  got  it,  and  handed  it  to  Julius,  he  would  not  be  guilty. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 


Sally  Graham  v.  Tme  State. 

No.  GS  IL    Decided  May  S9. 
Adultery — Evidence. — On  the  trial  of  the  accused  woman  for  adultery  with  Dave 
<iraham,  a  State's  witness  testiüed  that  during  the  illness  of  the  husband  of  the  accused 
juid  in  the  presence  of  the  accused  and  Dave  Graham  the  said  husband  said  that  he  de- 
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sired  tbe  witness  to  remain  and  administer  medicine  to  him;  tbat  he  was  afraid  to  trust 
bis  wife(the  defendant)  and  Dave  Graham;  that  the  witness  did  not  know  what  went  on 
there  when  he  (the  husband)  was  alone  with  the  defendant  and  Dave  Graham,  and  that 
on  such  occasions  thej  aggravated  him  all  tbej  oonld.  To  tbis  evidence  the  defense  ob- 
jected,  first,  tbat  it  is  bearsaj;  seoond,  tbat  it  is  irrelevant;  and,  tbird,  that  inasmuch  as 
tbe  busband  could  not  teetify  against  the  wife,  bis  said  Statement,  thougb  made  to  the 
witness  in  tbe  presence  of  the  accused,  could  not  be  proved  for  tbe  State.  Held,  tbat 
tbe  second  objection  is  alone  maintainable.  But  tbe  evidence  thougb  irrelevant  because 
uncertain,  its  admission,  in  view  of  tbe  wbole  proof,  constitutes  immaterial  error. 

Appeal  from  the  County  Court  of  Collin.  Tried  below  before  Hon. 
M.  W.  Johnson,  County  Judge. 

The  opinion  states  the  nature  of  the  case.  The  penalty  assessed  againsi 
the  appellant  was  a  fine  of  one  hundred  doUars.  It  is  not  essential  to  thia 
report  that  the  evidence  adduced  on  the  trial  be  summarized.  Though 
circumstantialy  it  is  nevertheless  conclusive  of  the  defendant^s  guilt,  es- 
tabhshing  the  faet  that  Dave  Graham  lived  at  the  house  of  herseif  and 
husband,  frequently  slept  with  defendant  on  the  same  pallet  and  under 
the  same  quilt.  It  was  shown  by  several  witnesses  that  on  one  oecasion 
at  least  while  in  bed  with  Dave  Graham  she  was  discovered  snbmitting- 
her  private  person  to  the  fondling  of  Dave  Graham.  One  witness  testi- 
fied  that  on  one  oecasion  prior  to  the  death  of  her  husband  he  discovered 
the  defendant  lying  on  the  ground  with  Dave  Graham  upon  her,  but  he: 
did  not  observe  penetration  of  her  person  by  Dave's  male  organ. 

Garneii,  Muse  S  Mangunty  for  appellant. 

W,  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

HüRT,  JüDGE. — This  was  a  conviction  for  adultery.  The  indictment 
charges  that  Dave  Graham  and  Sally  Graham  did  live  together  and  have 
camal  intercourse  with  each  other,  the  said  Sally  being  a  married  woman. 
The  second  count  being  **  that  the  said  Dave  Graham  and  Sally  Graham, 
both  being  unmarried,  did  live  together  and  have  carnal  intercourse  with 
each  other.*' 

iL  appears  that  Dave  Graham  was  the  first  cousin  of  John  Graham, 
who  was  the  husband  of  Sally  Graham,  the  appellant.  John  Graham 
died  some  time  in  March,  1888.  Before  bis  death  Dave  had  been  living- 
with  him — John  being  sick  several  weeks  before  he  died.  On  the  4th  of 
July,  1888,  six  days  before  this  case  was  calied  for  trial,  Sally  and  Dave 
married. 

Adultery  is  charged  between  these  parties,  Dave  and  Sally,  on  the  Ist 
of  February,  1888,  before  the  death  of  John  Graham.  Fornication  be~ 
tween  the  parties  is  alleged  on  the  same  day,  but  the  proof  is  confined  to- 
acts  of  the  parties  subsequent  to  John's  death. 

Upon  the  trial,  over  objection,  the  State  proved  by  Hudson  that  John. 
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Oraham^  the  former  husband  of  Sally^  stated  to  Hudson,  in  the  presence 
of  the  defendant  and  Dave  Graham,  that  he  (John)  desired  him  (Hud- 
son) to  remain  with  him  and  give  him  his  medicine;  that  he  would  take 
anything  witness  would  give  him;  that  he  was  afraid  to  trust  his  wife, 
Sally  Graham,  and  Dave  Graham;  that  he,  witness,  did  not  know  whai 
went  on  there  when  he  was  alone  with  them;  that  they  aggravated  him 
all  they  could. 

The  objections  are  (1)  that  this  is  hearsay,  (2)  irrelevant,  (3)  that  aa 
John  could  not  be  a  witness  against  his  wife,  what  he  said  could  not  be 
Qsed  in  evidence,  though  said  in  presence  of  the  accused. 

This  is  not  hearsay,  but  we  are  of  opinion  that  the  testimony  is  irrel- 
evant, because  it  is  uncertain  in  its  character.  If  John  Graham  had 
reference  to  the  lewd  conduct  of  his  wife  and  Dave,  then  the  facts  would 
be  relevant  as  a  circumstance  tending  strongly  to  corroborate  the  other 
eriminative  facts.  But  as  a  great  many  things  may  have  been  done  and 
Bald  by  appellant  and  Dave  calculated  to  destroy  John's  confidence  in 
his  wife,  and  which  did  not  involve  the  virtue  of  his  wife,  John  may  have 
alluded  to  these.  Hence  there  is  a  want.  of  certainty — not  cogency  or 
strength — in  this  testimony.  It  is  not  at  all  certain  that  John  had  refer- 
ence to  acts  of  lewdness  showing  illicit  intercourse  or  a  disposition  on 
their  part  to  have  such  intercourse. 

The  Assistant  Attorney-General  urges  that  conceding  for  the  argument 
that  this  matter  was  incompetent,  it  is  without  injury.  Appellant  waa 
convicted  of  adultery,  the  lowest  fine  being  imposed.  In  addition  to  the 
most  convincing  circumstances  showing  guilt  a  witness  swears  positively 
to  the  fact,  and  no  honest  jury  under  such  proof  could  do  otherwise  than 
convict. 

The  third  objection  to  this  evidence  is  not  well  taken.  Let  it  be  con- 
ceded  that  if  John  were  living  he  could  not  be  a  witness  against  the  ap- 
pellant, still  if  appellant  had  confessed  her  guilt  to  him  in  the  presence 
of  another,  while  John  could  not  swear  to  this  the  other  person  could. 

Objection  is  urged  to  the  Charge  because  in  defining  adultery  the  court 
embraces  habitual  intercourse.  This,  however,  is  cured  when  the  law  ia 
directly  applied  to  the  case. 

We  find  no  eiTor  requiring  a  reversal,  and  the  judgment  is  affirmed. 

Äffirmed. 

Jndges  all  present  and  concurring. 
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John  Donahoe  v.  The  State. 

No,  66S9.  Dedded  May  29. 
Practice— New  Trial— Diligence— Fact  Gase.— The  defendant's  application  for 
<x>ntinuance  discloeed  due  diligence  to  secure  the  abeent  testimonj,  whicli  abeent  tes- 
timony,  in  view  of  the  proof  on  the  trial,  was  both  material  and  probably  true.  Hdd, 
that  ander  the  circnmstances,  the  continuance  having  been  refased,  the  oourt  erred  in 
refusing  a  new  trial.  See  the  opinion  for  a  showing  of  diligence  held  sufficicgit,  and 
the  Statement  of  the  case  for  evidence  held  insuflScient  to  support  a  conviction  for  theft, 
because  it  not  onlj  fails  to  establish  bat  rebats  the  anmu»  furandi. 

Appeal  from  the  County  Court  of  McLennan.  Tried  below  before 
Hon.  W.  W.  Evans,  County  Judge. 

This  is  the  second  appeal  by  the  appellant  from  convictions  for  misde- 
meanor  theft.  Donahoe  v.  The  State,  23  Texas  Ct.  App.,  457.  The 
penalty  assessed  on  this  trial  was  a  fine  of  fif  ty  dollars  and  confinement 
in  the  county  jail  for  one  day. 

F.  Littlefield  testified  for  the  State  that  in  July,  1886,  he  started  to 
Waco  with  a  load  of  wood.  The  wagon  broke  down  near  Harrison's 
Landing,  and  he  was  compelled  to  unload  and  leave  the  wood  on  the  road- 
«ide.  Two  or  three  days  afterwards  he  and  Mr.  Rosser  went  to  get  the 
wood,  and  found  that  about  one-half  of  it  had  been  taken  away.  The 
trail  of  a  wagon  drawn  by  a  horse  and  a  mule  led  off  from  the  woodpile 
towards  Waco.  Witness  and  Rosser  foUowed  that  trail  towards  Waco 
until  they  met  the  defendant  driving  a  wood  wagon  drawn  by  a  horse 
and  mule.  Witness  asked  him  where  he  had  been  with  his  wagon,  and 
what  he  had  hauled  in  it.  He  replied  that  he  had  hauled  a  load  of  wood 
to  Mr.  Sam  Smith^s  gin,  near  Waco,  and  soM  it  to  Mr.  Smith  for  a  dol- 
lar  and  a  quarter.  Witness  and  Rosser  went  on  to  Smith's  gin,  where 
witness  found  and  identified  his  stolen  wood.  Smith  said  he  bought  it 
on  that  morning  from  a  boy  for  one  doUar  and  a  quarter.  Rosser  testi- 
fied for  the  State  substantially  as  did  Littlefield. 

Sam  Smith  testified  for  the  State  that  about  sunrise  one  morning  in 
July,  1886,  a  boy  brought  a  small  load  of  wood  to  witness's  gin  and  wit- 
ness bought  it,  paying  the  boy  one  dollar  and  a  quarter.  Witness  could 
not  identify  the  defendant  as  the  boy  from  whom  he  bought  the  said 
wood,  but  observed  ageneral  resemblance  to  him.  Mr.  Littlefield  on  the 
same  day  claimed  the  wood  as  his.  The  witness  bought  wood  from  the 
Estells  at  different  times  during  the  year  1886.     The  State  closed. 

A.  0.  Estell,  the  step-father  of  defendant,  testified  for  the  defense  that 
at  the  time  of  the  alleged  offense  his  father,  who  lived  with  him,  was  en- 
^aged  in  the  business  of  hauling  wood  to  Waco  and  selling  it  on  account 
of  himself  and  witness.  Defendant,  who  was  then  in  his  sixteenth  year, 
frequently  drove  the  wagon  with  wood  to  market.  For  a  week  prior  to 
the  alleged  offense  the  witness  saw  the  wood  claimed  by  Littlefield  lying 
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on  the  side  of  the  read.  The  Äshburns  at  that  time  had  wood  piled  on 
both  sides  of  the  road  near  the  place  where  the  alleged  Littlefield  wood 
was  piled.  The  wagon  with  about  a  half  cord  of  wood  on  it  was  brought 
to  witnees^s  house  oue  evening  in  July^  1886.  Early  on  the  next  morn- 
iDg  defendant  went  off  with  it.  During  that  day  he  gave  witness  a  dol- 
lar  and  a  quarter^  and  said  that  he  sold  the  wood  to  Mr.  Sam  Smith. 

The  application  for  continuance  set  out  that  Sidney  Estell,  the  father 
of  A.  0.  Estell,  would  testify  that  he  directed  the  witness  to  take  the 
wood  involved  in  this  prosecution  to  complete  a  load  for  bis  wagon,  and 
that  he,  Sidney  Estell,  believed  the  said  wood  belonged  to  the  Ashbums, 
with  whom  he  said  he  would  *'make  it  right.*' 

B.  L  Munroe,  for  appellant. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

Hurt,  Jüdge. — This  conviction  is  for  the  theft  of  one-half  cord  of 
wood.  The  case  was  before  this  court  at  the  Austin  Term,  1887,  and 
was  reversed  because  the  evidence  showed  that  the  wood  was  taken  by 
mistake.     Donahoe  v.  The  State,  23  Texas  Ct.  App.,  457. 

This  judgment  in  the  case  is  reversed  (1)  because  a  new  trial  should 
haye  been  granted  in  order  to  procure  the  testimony  of  Sidney  Estell. 
The  Assistant  Attomey-General  contends  that  there  is  a  want  of  diligence. 

Court  met  on  the  22d  day  of  October,  1888.  The  subpoena  issued  oa 
the  16th  of  said  month  and  was  served  on  the  22d.  The  case  was  called. 
for  trial  on  the  24th.  The  witness  lived  ten  miles  from  the  court  house. 
There  was  ample  time  for  the  witness  to  reach  the  place  of  trial,  but  if  he 
had  been  served  a  month  before  he  could  not  have  attended  because  of 
sickness. 

Again,  on  the  22d  of  October  appellant  had  an  attachment  issued  for 
said  witness,.  which  was  not  executed  because  Estell  was  sick.  This  ap- 
pears  from  the  officer^s  return. 

But  it  is  also  contended  that  the  facts  sought  to  be  established  by  Sid- 
ney Estell  are  not  material.  We  think  them  quite  material  and  of  the 
greatest  importance  when  considered  in  connection  with  the  other  facts. 

(2)  The  judgment  must  be  reversed  because  the  evidence  fails  to  es- 
tablish  the  fraudulent  intent.  On  the  contrary  the  animus  furandi  is 
clearly  disproved. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 
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James  Wood  v.  The  State. 

No.  6431.  Decided  May  29. 
Murder— Oharge  of  the  Court — ^Fact  Gase. — The  mere  presence  of  a  person  at  the 
time  and  place  of  the  commission  of  an  offense  by  another,  will  not  render  him  liable 
onless,  knowing  the  unlawf ul  intent  of  such  other,  he  aided  hun  bj  acts  or  otherwise 
encouraged  him  to  commit  the  offense.  This  issue  being  raised  by  the  proof  in  thls 
case,  the  failure  of  the  trial  court  to  submit  it  in  charge  to  the  jurj  was  error.  See  the 
45tatement  of  the  case  for  evidence  Jidd  to  inculpate  the  aocosed  only  by  the  testimony  of 
AH  nncorroborated  accomplice,  and  note  that  whether  the  testimony  of  the  acoomplice 
be  trae  or  untrae  the  evidence  upon  the  whole  is  insufficient  to  support  a  oonviction  for 
marder  in  the  second  degree. 

Appeal  from  the  District  Court  of  Eobertson.  Tried  below  before 
Hon.  John  N.  Henderson. 

This  conviction  was  in  the  second  degree  for  the  murder  of  Jay  Folk, 
aOhinaman,  in  Robertson  County,  Texas,  on  the  22d  dayof  August,  1888. 
The  penalty  awarded  the  appellant  was  a  term  of  five  years  in  the  peni- 
tentiary. 

Lee  Chop,  a  Chinaman,  was  the  first  witness  for  the  State.  He  testi- 
fied  in  substance  that  he  last  saw  Folk  alive  on  the  evening  of  August 
22, 1888.  He  saw  his  dead  body  on  the  next  morning  lying  between  two 
com  rows  near  the  line  dividing  his  (witness's)  and  Ebar's  corn  patches,  the 
Said  patches  being  in  the  same  field.  Horse  tracks  resembling  the  tracks 
of  the  witness's  mare,  and  the  tracks  of  a  mule  were  found  leading  from 
the  body  to  a  point  in  the  field  where  some  party  or  parties,  as  shown  by 
the  remains  of  a  fire,  had  recently  camped.  The  mule  tracks  near  the 
body  showed  that  the  animal  shied  or  jumped  at  that  place,  and  on  the 
ground  at  that  point  was  found  the  sweat  leather  of  a  saddle — ^the  same 
which  the  witness  afterwards  saw  at  the  examining  trial.  Ebar's  gun, 
loaded  with  squirrel  shot,  was  lying  on  the  ground  near  the  body.  The 
witness  and  Ebar  hired  the  defendant  to  watch  their  com  patches,  upon 
which  there  had  been  recent  depredation,  and  defendant,  riding  witness's 
mare,  lef t  witness's  house  to  go  to  the  field  about  8  o'clock  on  the  fatal 
night. 

Ebar,  a  Chinaman,  testified  for  the  State  that  he  last  saw  the  deceased 
alive  about  8  o^clock  on  the  night  of  his  death.  At  that  hour  he  got  the 
witness's  gun  and  lef  t  witness's  house  to  go  to  the  field  to  watch  witness's 
corn.  Lee  Chop  and  the  witness  hired  the  defendant  to  perform  the  same 
Service  on  that  night.  From  Folk^s  body,  when  found  on  the  next  day, 
the  witness  trailed  the  tracks  of  a  horse  and  mule  to  a  large  live  oak  tree, 
about  300  yards  distant,  where  a  fire  had  been  built  and  the  parties  riding 
the  animals  camped.  He  observed  the  ground  where  the  mule  jumped 
near  the  body  and  saw  the  sweat  leather  mentioned  by  Chop  in  his  testi- 
mony. The  witness^s  gun  was  found  near  deceased's  body.  It  had  not 
been  discharged. 
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Hallie^  a  Chinaman,  testified  subetantially  as  did  Ebar  about  tbe  de- 
parture  of  deceased  for  tbe  field  on  tbe  fatal  nigbt,  tbe  discovery  of  tbe 
body,  guD,  sweat  leatber,  and  tbe  borse  and  mule  trackß,  etc.,  on  tbe  next 
morning;  and  in  addition,  tbat  tbe  deceased  was  tbe  overseer  on  tbe 
place  and  carried  tbe  keys.  Tbe  deceased  and  tbe  stepdaugbter  of  tbe 
defendant  had  a  quarrel  about  tbree  weeks  before  tbe  deatb  of  deceased 
and  tbe  latter  caused  tbe  said  stepdaugbter  of  defendant  to  leave  tbe 
place.  Sbe  was  still  absent  wben  tbe  deceased  was  killed.  Deceased  also 
<iuarreled  witb  otber  colored  people  wbo  lived  in  tbe  neigbborbood  about 
depredating  on  bis  com,  but  had  no  figbt  witb  tbem. 

Mose  Blacksbear  testified  for  tbe  State  tbat  be  bad  no  recollection  of 
seeing  deceased  eitber  on  tbe  day  or  tbe  night  of  August  22, 1887.  On  tbe 
night  of  tbat  day  tbe  witness  and  tbe  defendant  went  togetber  to  tbe  field  to 
watch  tbe  corn  patches,  witness  riding  tbe  mule  of  his  brother-in-law  Levi 
Pendarris,  and  taking  tbe  said  Levi's  gun.  Defendant  rode  Lee  Chop's 
mare,  but  bad  no  gun.  Passing  tbe  place  where  tbe  body  of  Folk  was  af- 
terwards  found  tbe  mule  ridden  by  witness  became  frightened  and  made 
a  violent  spring,  wbereby  tbe  sweat  leatber  was  torn  f  rom  tbe  saddle  and 
feil  to  tbe  ground.  Witness  missed  tbe  sweat  leatber  at  once,  but  rode 
on  witb  tbe  defendant  to  a  large  burr  oak  tree  in  tbe  field  between  400 
and  600  yards  distant,  where  they  stopped.  Defendant  built  a  small  fire 
and  witness,  tying  tbe  stake  rope  of  bis  mule  to  bis  wrist,  went  to  sleep. 
About  midnight  defendant  wakened  witness  and  told  bim  tbat  be  heard 
hogs  in  tbe  corn  and  asked  for  tbe  gun  to  go  to  tbem.  Witness  thought 
he  heard  hogs  in  tbe  com  himself  and  let  defendant  have  tbe  gun.  He 
held  defendant's  mare  and  defendant  went  off.  Witbin  a  few  minutes 
witness  heard  tbe  report  of  a  gun  and  a  short  while  af terwards  defendant 
retumed.  One  barrel  of  tbe  gun  had  been  discharged  since  be  left  the 
tree,  and  witness  reloaded  it  witb  tbe  same  kind  of  small  shot  recently 
fired  off. 

Cross-examined,  tbe  witness  said  tbat  wbat  he  took  to  be  the  noise 
made  by  a  bog  was  in  an  opposite  direction  from  the  camp  to  tbat  where 
the  body  was  found  on  tbe  next  day.  Wben  defendant  left  the  camp  he 
went  in  tbe  direction  opposite  from  tbat  in  which  the  body  was  found, 
and  the  gun  sounded  to  witness  to  have  been  discharged  at  a  point  oppo- 
site to  tbat  where  the  body  was  found.     The  State  closed. 

Oscar  Harris  testified  for  tbe  defense  tbat  he  was  at  defendant 's  bouse 
at  8  o'clock  on  the  fatal  night  when  defendant,  riding  Lee  Chop^s  mare, 
started  to  tbe  field.  Witness  slept  tbat  night  on  defendant's  gallery, 
which  was  near  tbe  road  leading  into  the  field.  Between  eleven  and 
twelve  o'clock  on  tbat  night  the  witness  beard  a  shot  fired  at  or  near  tbe 
point  where  deceased's  body  was  found,  and  a  few  minutes  later  a  man 
riding  rapidly  from  the  direction  of  the  field  towards  the  Big  Brazos 
River  passed  defendant's  bouse. 
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Bo6  Talbot  testified  for  the  defense  that  defendant's  reputatioD  for 
peace  and  quietude  was  good. 

No  brief  for  appellant. 

W.  L.  Davidson,  Assistant  Attomey-Qeneral,  for  the  State. 

White,  Presidino  Jüdge. — Appellant  and  one  Blackshear  were 
jointy  indicted  for  the  murder  of  Jay  Folk.  The  prosecution  was  dis- 
missed  as  to  Blackshear,  and  he  testified  as  a  witness  for  the  State  on  this 
trial.  Even  with  his  testimony,  if  it  be  conceded  to  be  true,  the  case  as 
made  against  appellant  is  one  entirely  of  circumstantial  evidence,  for 
neither  he  or  any  other  witness  saw  defendant  shoot  the  deeeased,  and  his 
testimony  tended  to  show  that  defendant  did  not  shoot  the  deceased,  be- 
cause  he  says  that  after  loaning  defendant  his  gun  he,  defendant,  left  in. 
an  opposite  direction,  and  the  gun  was  fired  in  an  opposite  direction  to 
that  from  which  the  dead  body  of  the  Chinaman  was  af  terwards  found. 
Defendant  when  he  went  to  the  field  that  night  did  not  carry  a  gun  with 
him.  Blackshear  borrowed  and  carried  one.  Independently  of  his  own 
testimony,  the  physical  appearances  at  the  scene  of  the  homicide,  as  testi- 
fied to  by  the  other  witnesses,  were  as  streng  if  not  strenger  against 
Blackshear  than  this  appellant — certainly  stronger  in  that  Blackshear 
went  to  the  field  with  a  gun,  whilst  defendant  had  none.  If  the  killing 
occurred  whilst  the  parties  were  together  then  the  preponderance  of  the 
facts  are  in  favor  of  the  theory  that  Blackshear  did  the  killing;  and  in 
that  event  «defendant's  mere  presence,  unless  he  participated  in  or  en- 
couraged  by  words  or  acts  in  its  perpetration  by  Blackshear,  would  not 
have  made  him  liable  as  a  principal  in  the  homicide.  This  view  of  the 
law  was  not  submitted  in  the  otherwise  able  and  comprehensive  charge 
of  the  learned  trial  judge  as  given  to  the  Jury,  and  its  Omission  is  com- 
plained  of  as  error  in  the  motion  for  new  trial  filed  by  appellant's  counsel. 

If  Blackshear  and  appellant  were  not  present  and  acting  together  at 
the  time  and  in  the  commission  of  the  crime,  still  the  evidence  is  suffi- 
cient  to  put  Blackshear  in  the  attitude  of  an  accomplice  to  the  crime. 
If  defendant  alone  committed  the  crime  then  his  guilt  can  only  be  estab* 
lished  by  the  testimony  of  Blackshear.  Blackshear  says  that  defendant 
borrowed  his  gun  and  went  off  to  hunt  for  a  bog  which  they  thought  they 
heard  in  the  com,  and  that  a  few  moments  thereafter  he  heard  a  gun  shot 
in  an  opposite  direction  to  the  point  where  the  dead  Chinaman  was  sub- 
sequently  found.  Is  Blackshear's  testimony  that  defendant  borrowed  his 
gun  in  any  manner  corroborated  ?  Or  is  the  fact  that  defendant  alone 
did  the  killing  in  any  manner  corroborated  by  any  other  testimony?  If 
so,  we  have  failed  to  find  it  in  the  Statement  of  facts  submitted  to  us  in 
this  record. 
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In  cur  opinion  the  court  should  have  instruqted  the  jury  that  if  Black- 
shear  did  the  killing,  and  defendant  was  present  but  did  not  know  the 
nnlawful  intent  of  Blackshear,  and  did  not  aid  him  by  acts  or  encourage 
him  to  commit  the  act,  that  then  his  bare  presence  would  not  make  him 
in  any  manner  liable  for  the  act. 

We  are  further  of  opinion  that  even  if  it  be  conceded  that  Blackshear's 
evidence  be  tme,  the  testimony  is  insufficient  to  sustain  and  eupport  a 
verdict  and  judgment  of  conviction  for  murder  of  the  second  degree. 

The  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded, 

Judges  all  present  and  concurring. 


T.  V.  Johnson  v.  The  State. 

No.  6212.    Decided  June  1. 

1.  Practice— A  Charge  Upon  Circumstantial  Evidence  is  not  required  of  the 
ooartonless  the  evidence  relied  upon  by  the  State  is  purely  circumstantial  in  character. 

2.  Same— Witneaa — Crosa-Ezamination. — Article  785  of  the  Code  of  Criminal 
Procedure  provides  that  "the  husband  or  wife  may  in  all  criminal  action&  be  witnesses 
for  each  other,  but  they  shall  in  no  case  testify  against  each  other  except  in  a  criminal 
proeecution  for  an  offense  by  one  against  the  other."  The  spouse  called  to  testify  for 
the  other  on  a  criminal  prosecution  iß  subject  to  cross-examination  like  any  other  wit- 
ness,  but  such  cross-examination  must  be  confined  strictly  to  the  matter  about  which 
be  or  she  testified  on  the  examination  in  chief.  See  the  opinion  for  proceedings  on  a 
tiial  for  murder  held  to  be  violative  of  this  rule. 

8.  Same— Mtirder — ^Evidence. — The  defense  proved  the  peaceable  character  of 
the  defendant,  and  the  violent,  malicious»  and  dangerous  character  of  the  deceased;  the 
oommLssion  of  divers  acts  of  vlolence  upon  him  by  the  deceased,  and  the  threats  of  de- 
ceased to  kill  the  defendant;  and  it  was  shown  by  the  confession  of  defendant,  proved 
by  the  State,  fhat  the  defendant  claimed  that  at  the  time  he  fired  the  fatal  shot  the  de- 
ceased was  making  deadly  demonstrations,  and  that  he,  defendant,  was  in  serious  ap- 
prehension  of  death  or  serious  bodily  barm.  Under  this  proof  the  defense  offered  in 
evidence  an  indictment  filed  about  one  month  before  the  killin^,  charging  the  deceased 
with  an  aggravated  assault  and  battery  upon  the  defendant  about  two  months  before 
tbe  killing,  which  said  evidence,  upon  the  State's  objection,  was  excluded.  Held,  that 
ander  the  proof  in  the  case,  the  indictment  was  competent  evidence  for  the  defense,  and 
Us  exclusion  was  error. 

Appeal  from  the  District  Court  of  Collin.  Tried  below  before  Hon. 
E.  W.  Terhune. 

The  indictment  in  this  case  charged  the  appellant  with  the  murder  of 
Joseph  P.  Akeridge,  in  Collin  County^  Texas,  on  the  twenty-sixth  day 
of  August,  1886.  The  conviction  was  for  manslaughter,  and  the  penalty 
assessed  w^  a  term  of  three  years  in  the  penitentiary. 

The  proof  shows  that  on  the  day  alleged  in  the  indictment  the  de- 
ceased was  killed  on  a  public  road  in  Collin  County,  Texas.     The  en- 
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closed  land  formiug  an  acute  angle,  as  ßhown  by  the  diagram,  which  in- 
tervened  between  that  read  and  the  read  known  as  the  ^*lower  Bonham 
read,"  belonged  to  the  deceased,  but  was  occupied  in  parcels  by  the  def end- 
ant  and  others  as  tenants  of  the  deceased.  The  lines  of  the  acute  angle 
formed  by  the  roads  and  the  fence  opened  at  the  north  and  converged  at 
the  south.  The  residence  of  the  deceased  was  situated  on  the  lower  Bon- 
ham road  near  the  south  end  of  the  angle,  and  that  of  the  defendant  im- 
mediately  at  the  said  south  end.  The  house  of  Brewer  was  situated  on 
the  Upper  road,  about  midway  between  the  defendant's  house  and  the 
gate  of  the  deceased^s  pasture.  A  red  oak  tree  stood  on  the  west  side  of 
the  road,  midway  between  Brewer's  house  and  the  said  pasture  gate. 
About  forty  yards  north  of  the  said  tree,  towards  the  said  gate,  the  dead 
body  of  the  deceased's  horse  was  found,  and  a  few  feet  north  of  the  body 
-of  the  horse  was  found  the  body  of  the  deceased.  The  road  leading  f rom 
the  deceased's  residence  to  his  pasture  passed  the  defendant^s  house  at  a 
Short  distance. 

Dr.  W.  C.  Holmes  was  the  first  witness  for  the  State.  He  testified  in 
substanoe  that  he  reached  the  body  of  the  deceased  about  2  o'clock  on  the 
morning  of  August  26.  A  red  oak  tree  surrounded  by  brush  stood  on  the 
west  side  of  the  road,  and  at  a  point  between  thirty  and  forty  feet  north 
of  the  said  tree  the  witness  found  the  dead  body  of  the  deceased's  horse. 
The  horse  lay  on  his  right  side  with  his  head  pointing  south  and  his  bind 
-quarters  north  toward  the  pasture  gate.  He  had  been  killed  by  an  ordi- 
nary  buckshot,  which  penetrated  the  brain  through  an  eye.  Deceased's 
body  lay  in  the  road  about  six  feet  north  of  that  of  the  horse.  Witness 
'counted  eightcen  distinct  buckshot  holes  on  the  left  side  of  the  neck, 
making  a  wound  two  and  a  half  inches  Square,  which  ranged  downwai'd, 
cutting  the  jugular  vein  and,  in  the  opinion  of  the  witness,  severing  the 
spinal  cord.  This  wound  was  necessarily  and  instantaneously  fatal.  There 
was  also  a  buckshot  wound  in  each  Shoulder  and  a  pistol  shot  wound  in 
each  side.  The  two  pistol  shot  wounds  must  have  been  inflicted  before 
the  circulation  of  the  blood  was  suspended.  The  circulation  of  blood 
would  stop  between  three  and  five  minutes  after  the  infliction  of  such  a 
wound  as  that  on  the  left  side  of  the  deceased's  neck.  A  thirty-eight 
oalibre  cartridge  pistol  ball  was  found  embedded  in  the  ground  at  the 
place  where  deceased  was  killed.  The  point  where  the  killing  occurred 
was  bounded  on  the  east  by  deceased's  enclosed  field — the  fence  being 
about  fifteen  feet  from  the  road — and  on  the  west  by  thick  brush.  The 
fatal  shots  must  have  been  fired  from  short  ränge.  If  deceased  was  on 
his  horse  riding  south  a  person  at  the  red  oak  tree  could  not  have  in- 
flicted the  wound  in  the  left  side  of  his  neck.  Moreover  it  was  evident 
that  the  wounds  were  inflicted  from  a  closer  ränge  than  that  made  by  the 
distance  between  the  tree  and  the  body  of  the  horse.  The  horse  had  on 
a  bridle  and  saddle. 
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Will  Morgan  testified  for  the  State  in  substance  that  he  was  one  of  the 
tenants  cultivating  the  field  of  the  deceased  at  the  time  of  the  tragedy. 
At  the  time  of  the  killing  he  was  picking  cotton  at  a  point  about  six 
handred  yards  northwest  f rom  deceased^s  house  and  north  of  the  def end- 
ant's  house.  The  killing  oecurred  on  the  evening  of  August  25,  1886. 
Witness  heard  deceased  calling  hogs  in  his  field  that  evening,  and  between 
15  and  30  minutes  afterwards  he  heard  four  shots  fired  at  or  near  the 
place  where  deceased's  body  was  afterwards  found.  The  first  two  shots 
were  fired  in  rapid  succession,  and  the  third  and  fourth  af ter  short  inter- 
vals.  Within  the  next  ten  minutes  the  defendant  called  to  witness  from 
his,  def endant's,  cotton  patch.  Witness's  brother  answered,  when  defend- 
ant hallooed,  *' You  and  Will  come  here.'^  The  witness  and  his  brother 
started  to  the  defendant,  when  the  defendant  turned  and  went  west  to 
the  fence,  got  over  it  into  the  read,  and  went  north  out  of  sight.  About 
the  time  witness  and  his  brother  reached  the  fence  they  were  joined  by 
defendant,  who  had  returned.  Defendant  reached  over  the  fence  and  got 
his  gun.  He  then  said,  ^*Me  and  Akeridge  had  a  racket  out  here  and 
I  killed  him.'^  Witness^s  brother  expressed  incredulity,  and  defendant 
Said,  *' Yes,  I  did;  I  hated  to  do  it."  Witness  and  his  brother  crossed 
the  fence,  and  defendant  remarked  that  he  had  also  killed  the  deceased's 
horse;  and  as  the  party  approached  the  body  defendant  said,  ^*He  said 
he  was  going  to  kill  me  before  I  lef t  here.  I  heard  it  a  couple  of  hours 
ago,  and  I  came  up  here  and  stationed  myself ,  and  as  he  came  by  I  tackled 
him,  and  asked  him  if  he  said  it.  He  said,  *  Yes,  by  God!  and  I  will 
do  it!'  and  started  to  run,  and  I  cut  him  down.''  Defendant  then  said, 
'*  Well,  the  first  thing  he  did  was  to  make  a  motion  to  run  his  band  into 
his  hip  pocket,  but  I  don't  know  whetherhe  had  apistol  or  not.  I  would 
not  leave  him  until  somebody  got  here."  Defendant  repeated  his  decla- 
ration  that  deceased  attempted  to  thrust  his  band  in  his  pocket,  and 
ftdded  that  he,  defendant,  did  not  intend  to  run  away.  Deceased,  when 
found  by  witness,  was  lying  on  his  back  across  the  read,  his  head  a  little 
north  of  west  and  his  feet  a  little  south  of  east.  His  right  arm  lay  across 
his  breast,  his  right  band  clutching  a  riding  switch.  Otherwise  this  wit- 
ness described  the  ground,  position  of  the  horse's  body,  etc.,  as  did  the 
witness  Dr.  Holmes,  stating  in  addition  that  the  deceased  was  in  his  shirt 
sleeves,  and  that  an  empty  oat  sack  was  found  near  the  body.  He  stated 
further  that  he  remained  with  the  body  while  his  brother  and  defend- 
ant went  after  assistance,  and  knew  that  the  body  was  not  touched  while 
in  his  Charge.  He  saw  no  weapons  on  the  body,  and  saw  no  indica- 
tion  of  a  struggle  on  the  ground  near  the  body.  James  Armstrong, 
Jr.,  was  the  first  person  to  reach  the  body  after  defendant  and  witness's 
brother  left.  On  his  cross-examination  the  witness  said  that  he  had  no 
recoDection  of  repeating  to  Armstrong  the  Statements  made  by  defend- 
ant.    He  did  not  teil  Armstrong  that  defendant  said  that  when  he  asked 
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deceased  if  he  had  threatened  bis  life,  deceaaed  replied,  '^  Yes,  by  6od, 
and  I  mean  it/^  and  tbat  deceased  then  attempted  to  tbrust  bis  band  into 
bis  pocket,  wben  he,  defendant,  '*cut  down  on  bim."  Deceased  was  in 
the  habit  of  personally  attendiug  tbe  stock  in  bis  pasture,  going  to  the 
pasture  twice  a  day. 

Tbe  State  next  read  in  evidence  tbe  written  testimony  of  D.  J.  Morgan, 
as  delivered  on  the  habeas  corpus  trial.  It  was  substantially  the  same  as 
tbat  of  bis  brother,  tbe  preceding  witness.  According  to  tbis  witness 
defendaut's  statement  soon  after  tbe  killing  was  as  follows:  "  I  beard  be 
Said  be  was  going  to  kill  me,  and  I  met  bim  up  bere  and  tackled  bim  and 
asked  bim  if  be  said  it.  He  said  he  did,  wben  I  raised  and  shot.  I 
killed  bis  horse  tbe  first  shot,  and  the  next  shot  killed  bim.  I  thought 
be  dropped  bis  band  down  to  bis  side  and  was  going  to  run."  Defend- 
ant  also  said  tbat  deceased  put  bis  band  to  bis  side,  but  tbat  be  did  not 
know  whether  or  not  deceased  had  a  pistol. 

John  Perry  testified  for  the  State  tbat  after  the  habeas  corpns  trial  of 
tbe  defendant,  and  while  he  was  at  large  on  bond,  tbe  defendant,  in  talk- 
ing  to  bim  about  tbe  killing,  told  bim  tbat  while  in  bis  field  on  the 
morning  of  tbe  fatal  day  be  was  told  tbat  deceased  had  threatened  to  kill 
bim;  tbat  he  took  bis  gun  with  bim  to  the  cotton  patch  tbat  evening; 
tbat  wben  be  saw  deceased  going  to  bis  pasture  that  evening  be  deter- 
mined  to  see  bim  about  tbe  threat;  tbat  he  followed  and  encountered  tbe 
deceased  at  tbe  pasture  gate,  and  asked  bim  if  he  had  that  morning 
threatened  to  kill  bim;  that  deceased  replied,  **Yes,  by  6od!  and  I 
meant  it/^  and  threw  himself  back,  thrusting  bis  band  into  bis  pocket; 
tbat  be,  defendant,  then  fired,  killing  tbe  horse;  that  be  then  shot  de- 
ceased, and  after  he  feil  shot  bim  on  one  side  with  a  pistol  and  then 
walked  around  and  shot  bim  in  tbe  other  side  with  tbe  pistol. 

Will  Morgan,  being  recalled  by  the  State,  testified  that  on  the  evening 
of  and  after  the  killing  the  defendant  told  bim  that  deceased  laid  in  the 
brush  near  bis,  defendant's,  house  all  of  the  evening  preceding  tbe 
killing. 

Tbe  material  part  of  tbe  testimony  of  Mrs.  Sallie  Akeridge,  tbe  widow 
of  tbe  deceased,  was  tbat  tbe  deceased  owned  two  pistols  and  a  shot  gun, 
all  of  which  weapons  were  in  the  house  at  the  time  of  bis  deatb.  De- 
ceased was  in  bis  sbirt  sleeves,  wearing  neitber  coat  nor  vest  wben  killed. 
Tbe  justice  of  the  peace  who  held  the  inquest  on  the  body  of  the  de- 
ceased testified  that  no  weapon  other  than  a  pocket  knife  was  found  on 
the  body  when  searched.     The  State  rested. 

Thomas  Bratton  testified  for  the  defense  in  substance  that  be  had  a 
conversation  with  deceased  on  tbe  morning  of  tbe  fatal  day.  '  Witness 
was  then  a  tenant  of  deceased,  and  the  conversation  occurred  in  witness's 
cotton  patch.  Deceased  referred  to  trouble  with  defendant  about  stock» 
He  cursed  defendant,  applied  abusive  epithets  to  bim,  and  said  that  he 
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could  not  let  such  a  man  live  on  bis  place,  and  that  he  intended  to  kill 
defendant  before  he  left  the  place.  The  witness  then  observed  something 
in  deceased's  pocket  which,  from  its  shape,  he  took  to  be  a  pistol.  He 
knew  that  deceased  customarily  carried  a  pistol,  a  fact  notorious  in  the 
neighborhood,  and  well  known  to  defendant.  Soon  after  this,  on  the 
same  morning,  the  witness  met  defendant  and  repeated  to  him  the  threats 
of  deceased.  The  reputation  of  the  deceased  in  the  neighborhood  was 
that  of  a  yiolent  and  dangerous  man;  that  of  the  defendant,  a  quiet, 
peaceable,  law-abiding  man. 

James  Armstrong  testified  for  the  defense  that  he  saw  the  deceased 
about  two  o'clock  on  the  fatal  day.  In  the  course  of  a  tirade  against  de- 
f endant  the  deceased  said,  ^*  He  shall  never  work  another  foot  of  land, 
God  damn  him!"  On  the  previous  Monday  while  at  witness's  house  the 
deceased,  in  the  course  of  some  talk  about  Johnson,  asked  the  witness 
what  be,  witness,  would  think  of  a  man  who  would  pull  down  another 
man^s  fence.  He  did  not  specifically  charge  defendant  with  injuring  his 
lence.  Witness  advised  deceased  to  let  defendant  alone,  as  defendant 
might  hurt  him.  Deceased  replied,  **A  barking  dog  won't  bite.'*  Wit- 
ness knew  as  a  fact  that  deceased  had  a  pistol  in  his  pocket  on  that  occa- 
fiion.  This  witness  testified  as  did  the  preceding  witness  about  the  rep- 
utations  of  deceased  and  defendant  for  peace  or  violence. 

Freeman  Armstrong  testified  for  the  defense  in  substance  that  on  the 
second  day  preceding  the  killing  he  met  deceased  at  Jim  Armstrong^s  house. 
On  that  occasion  deceased  sought  a  private  interview  with  witness,  in  the 
course  of  which  he  complained  that  some  person  was  constantly  throwing 
down  his  fence.  He  said  he  was  satisfied  defendant  was  the  man  who 
was  continually  throwing  his  fence  down;  that  he  was  tired  of  it,  and 
that  the  fence  would  be  thrown  down  not  more  than  twice  after  that  be- 
fore he  would  put  a  stop  to  it.  He  then  said  that  he  wanted  to  make  a 
trade  with  witness,  and  remarked:  "  I  have  $1000  in  bank  in  McKinney 
and  $400  or  $500  at  home.  I  want  Johnson  out  of  the  way,  and  I  will 
give  you  half  of  that  money  to  put  him  out  of  the  way.  If  I  can't  get 
8omebody  eise  to  do  it  I  will  put  him  out  of  the  way  myself  before  Satur- 
day  night.''  On  his  cross-examination  the  witness  stated  that  he  told 
defendant  before  the  killing  that  deceased  had  said  he  would  kill  him 
(defendant)  before  Saturday  night.  He  told  Bud  Drye  that  deceased 
had  offered  to  provide  him  with  a  good  44-calibre  pistol  with  which  to 
kill  defendant.  To  deceased's  proposal  to  kill  defendant  the  witness  re- 
plied that  he  would  not  kill  Johnson,  as  he  did  not  want  to  ruin  the 
peace  of  his  family  for  life  by  so  doing.  Deceased  replied  that  witness 
could  kill  defendant  and  easily  avoid  detection. 

J.  W.  Reeves  testified  for  the  defense  in  substance  that  he  was  with 
defendant  onthe  night  of  June  19,  1886,  when  defendant's  little  son  re- 
ported  that  deceased  and  Freeman  were  at  his,  defendant's,  house,  drunk 
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and  cursing.  Defendant  went  home,  and  witness,  after  getting  his  sup- 
per, went  to  defendant's  house,  taking  his  gnn  with  him.  Soon  after 
witness  got  to  def endant^s  house  he  heard  voices  hallooing  near  deceased's 
house.  The  parties  soon  came  to  a  point  near  defendant's  house,  when 
one  of  them  exclaimed,  '*  Whoop!  hurrah  for  hell  and  half  of  Georgia! 
The  kuklux  have  rose,  and  God  damn  a  man  who  wont  take  up  for  hia 
country !"  Defendant  called  to  the  parties,  *^  Gentlemen,  what  in  the  hell 
do  you  mean?"  The  parties  cursed  defendant  and  dared  him  out.  De- 
fendant then  took  his  gun  and  went  out  to  the  ienee,  and  as  he  reached 
the  fence  one  of  the  parties  fired  at  him  with  a  pistol.  Defendant  re- 
turned  the  shot,  and  deceased  then  fired  at  defendant,  the  ball  striking 
defendant's  house.  Defendant  returned  that  shot,  and  came  back  to  the 
house.  Thirty  minutes  later  the  witness  saw  deceased  going  towards  his 
house  with  a  little  boy.  Defendant's  wife  and  his  five  small  children  were 
in  the  house  at  the  time  it  was  fired  upon.  Deceased  frequently  told 
witness  that  he  never  left  home  without  a  pistol,  and  that  if  he  could 
not  control  a  renter  he  always  ran  him  off  or  killed  him.  Deceased's 
reputation  was  that  of  a  violent,  dangerous  man,  who  would  execute  a 
threat.     Defendant  was  genemlly  reputed  to  be  a  quiet,  peaceable  man. 

Dave  Brinlee  testified  for  the  defense  that  in  talking  to  deceased  about 
the  defendant,  pending  proceedings  in  court  which  grew  out  of  the  epi- 
sode  of  June  19,  he  remarked  to  deceased  that  defendant  was  a  danger- 
ous man.  Deceased  replied,  "  I  can  take  a  corn-cob,  put  a  lightning  bug 
6n  the  end  of  it,  and  run  him  out  of  the  county." 

Mrs.  Hallie  A.  Johnson,  the  wife  of  the  defendant,  testified  in  his  be- 
half that  she  was  also  the  blood  niece  of  the  deceased.  She  described  the 
assault  on  defendant's  house  on  the  night  of  June  19  by  deceased  and 
another  party  whom  she  did  not  recognize  substantially  as  the  witness 
Beeves  did.  Defendant  did  not  speak  to  deceased,  nor  do  anything  to 
provoke  him  on  the  said  evening.  On  Tuesday  of  the  week  preceding 
the  homicide  the  deceased  came  to  defendant's  house  to  get  some  memo- 
randum  books  by  which  to  fix  certain  dates.  Witness  got  him  the  books 
and  then  followäd  him  to  the  fence.  At  the  fence,  as  he  was  going  off, 
deceased  asked  her  if  she  was  going  to  swear  against  him  in  the  prosecu- 
tion  for  shooting  at  the  house.  Witness  replied  that  she  would  if  re- 
qtiired  to.  He  said  in  reply,  "  If  you  do  I  will  kill  Ves  Johnson  (de- 
fendant), and  if  you  were  not  blood  kin  I  would  cut  your  throat."  About 
dusk  on  the  Monday  preceding  the  fatal  Wednesday  the  deceased,  riding 
a  roan  pony,  came  to  a  point  near  defendant's  front  door  and  called  to 
defendant  in  a  disguised  voice.  Witness  looked  out  and  recognized  de- 
ceased, and  told  defendant  who  the  party  calling  was,  and  advised  him 
not  to  answer  nor  to  go  out.  Defendant  came  to  the  house  at  12  o'clock 
on  the  day  öf  the  killing  and  went  back  toward  his  cotton  patch  at  ten 
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minates  past  2,  bis  two  little  boys  going  with  him.  He  did  not  como 
home  again  until  after  the  killing  of  deceased. 

The  crofis-examination  of  this  witness  constitutes  the  subject  matter  of 
the  main  ruling  in  this  case.  It  in  no  wise  affected  her  testimony  in 
Chief,  but  in  answer  to  questions  by  the  State's  counsel,  over  defendant^s 
objection,  the  witness  stated  that  she  did  not  see  def endant  take  a  gun  or 
pistol  with  him  to  the  field  on  the  fatal  evening,  but  she  missed  the  gun 
after  he  left.  He  brought  bis  gun  and  pistol  back  home  that  evening, 
and  witness  observed  that  two  Chambers  of  the  pistol  were  empty.  Ke- 
examined  the  witness  said  that  she  was  present  when  the  conversation 
between  defendant  and  John  Perry,  the  State's  witness,  took  place. 
Henry  Bratton  and  Wash  Reeves  were  also  present.  Defendant  told 
Perry  that  he  went  to  bis  cotton  patch  that  evening,  and  concluded  to 
go  to  Mrs.  Brewer's  for  help  to  pick  bis  cotton;  that  when  he  reached 
the  lane  he  saw  deceased  traveling  so  as  to  be  behind  him;  that  he  was 
afraid  to  walk  in  front  of  deceased,  and  for  that  reason  turned  and  met 
him,  and  said,  **Stop,  Uncle  Joe;''  that  deceased  did  not  stop,  and  he 
again  called  upon  him  to  stop,  adding,  '*I  want  to  see  you;*'  that  de- 
ceased then  reined  up  bis  horse,  and  he  said  to  him,  '*I  have  heard, 
Uncle  Joe,  that  you  have  threatened  to  kill  me;  is  it  true?''  That  de- 
ceased replied,  *' Yes,  by  God,  it  is  true,  and  I  mean  it!''  That  deceased 
then  thrast  bis  band  into  bis  pocket,  and  he,  defendant,  fired,  killing 
fche  horse  at  the  first  shot  and  the  deceased  at  the  second.  He  said  noth- 
ing to  Perry  about  shooting  with  a  pistol. 

N.  M.  Drye  testified  for  the  defense  that  on  the  eve  of  this  trial  Free- 
man  Armstrong  told  him  that  deceased  once  offered  him  the  half  of 
$1500  and  a  Smith  &  Wessen  pistol  if  he  would  kill  the  defendant: 

Jake  Armstrong  testified  for  the  defense  that  he  saw  the  deceased  near 
his,  deceased's,  house  late  on  the  Monday  evening  preceding  the  tragedy* 
He  was  on  a  small  roan  pony  and  had  a  small  dog  following  him.  He 
rode  off  and  witness  did  not  see  him  again,  but  a  while  later  the  witness 
saw  the  dog  standing  in  the  road  about  forty  yards  distant  from  the  de- 
fendant's  house. 

Henry  Bratton,  testifying  for  the  defense,  corroborated  the  testimony 
of  Mrs.  Johnson  as  to  the  conversation  which  took  place  between  the  de- 
fendant and  John  Perry  on  the  evening  of  and  after  the  killing,  narrat- 
ing  that  conversation  circumstantially  as  Mrs.  Johnson  did. 

James  Armstrong,  Jr.,  testified  for  the  defense  that  he  was  at  the  body 
of  the  deceased  soon  after  the  killing  when  it  was  in  the  charge  of  Will 
Morgan.  Nobody  eise  being  present,  the  said  Morgan  told  witness  that 
defendant  said  the  deceased  reined  up  his  horse  when  he,  defendant,  said 
to  him:  *' Uncle  Joe,  I  have  heard  that  you  said  that  you  intend  to  kill 
me.  I  want  to  know  if  you  mean  it  ?  "  That  deceased  said,  *  *  Yes,  by  God !" 
and  ran  his  band  into  his  pocket,  and  that  he  then  shot  deceased.     He 
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did  not  quote  the  defendant  as  saying  that  deceased  started  to  run  away. 
Witness  heard  Morgan  make  that  statement  as  quoting  defendant  on  two 
different  occasions.  Morgan  said  notbing  about  defendant  calling  him 
and  bis  brotber^  nor  did  be  quote  defendant  as  saying  anytbing  about  the 
killing  of  the  borse  or  about  the  number  of  shots  that  were  fired. 

J.  F.  Bradshaw  testified  for  the  defense  that  soon  after  the  deceased 
was  killed  Will  Morgan  told  bim  in  the  presence  of  Beeves,  Brewer^  and 
Jim  Armstrong  that  defendant  told  bim  that  he^  defendant,  met  deceased 
in  the  road  and  said  to  bim:  '*  Uncle  Joe,  I  hear  that  you  have  said  you 
intend  to  kill  me.  Did  you  mean  it?"  That  deceased  replied,  "  Yes,  by 
Ood,  and  I  will  do  it!"  and  thrust  bis  band  in  bis  bip  pocket,  and  that 
he,  defendant,  then  **cut  down  on  him." 

Abe  Cameron  testified  for  the  defense  that  a  short  time  bef ore  the  kill- 
ing the  deceased,  in  a  conversation  about  deceased's  bogs  getting  into 
defendant's  cornfield,  said,  **  The  damned  son-of-a-bitch  won't  be  here 
another  year  to  bother  me." 

A  large  number  of  witnesses  testified  that  the  deceased  had  for  years 
borne  the  reputation  of  being  a  violent,  quarrelsome,  and  dangerous  man, 
and  that  the  general  reputation  of  the  defendant  was  that  of  a  quiet, 
peaceable,  law-abiding  man.     The  defense  closed. 

Sevefal  witnesses  testifying  for  the  State,  in  rebuttal,  supported  the 
reputation  of  deceased  as  a  quiet,  peaceable  man,  each  declaring  that  he 
did  not  sustain  the  character  of  a  violent,  dangerous  man.  But  on  cross- 
examination  each  of  the  said  witnesses  admitted  'that  they  knew  of  de- 
ceased having  a  great  many  diflBculties  and  quarreis,  or  **fusses."  Sev- 
eral  of  the  said  witnesses  testified  that  the  reputation  of  Will  and  D.  J. 
Morgan  for  truth  and  veracity  was  good. 

Mrs.  Akeridge,  recalled  by  the  State,  testified  in  rebuttal  that  her  hus- 
band  was  at  home  at  and  for  some  time  before  and  after  dusk  on  the 
Monday  evening  preceding  the  killing. 

Grace  Akeridge,  the  son  of  the  deceased,  testified  for  the  State  in  re- 
buttal that  he  was  present  when  the  difficulty  near  the  defendant's  house 
occurred  on  the  night  of  June  19,  1886.  Will  Madding  and  deceased  at 
that  time  were  taking  Freeman  Armstrong  home,  the  said  Armstrong 
being  very  drunk.  When  near  the  house  of  defendant,  Armstrong  hal- 
looed,  "Hurrah  for  hell!"  and  a  man,  witness  could  not  say  who,  came 
out  of  defendant's  house  and  fired  a  shot.  Somebody  in  the  party  re- 
turned  the  shot,  but  it  was  not  deceased.  Deceased  neither  said  nor  did 
anytbing  on  that  occasion. 

Jenkins  <&  Pearson  and  J.  W,  Throckmorton  filed  an  able  and  ex- 
haustive  brief  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

Digitized  by  LjOOQIC 


JÄ5P.]  Johnson  v.  The  State.  25 

White,  Pbbsidino  Jüdgb. — Without  discussing  at  length  any  of  the 
fluppoeed  errors  of  Omission  or  commission  urged  in  the  oral  argument 
jmd  brief  of  counsel  for  appellant  to  the  Charge  of  the  court,  suffice  it  to 
flay  that  in  onr  opinion  the  Charge  was  a  most  able  enunciation  of  the 
law  of  the  case.  The  case  was  not  one  of  circumstantial  evidence.  Ap- 
pellant confessed  and  never  denied  that  he  himself ,  and  he  alone,  killed 
Akeridge,  and  there  was  no  controversy  at  all  as  to  that  f act.  A  charge 
npon  circumstantial  evidence  is  not  demanded  in  such  a  State  of  case. 
Eckert  v.  The  State,  9  Texas  Ct.  App.,  105. 

The  def endant  introduced  his  wif e  Hattie  A.  Johnson  as  a  witness  in  his 
behalf.  On  her  direct  examination  she  was  asked  no  question  about  any 
^n  or  pistol,  but  was  examiued  about  threats  made  by  deceased  to  her,  and 
about  the  difficulty  on  the  19th  of  June  prior  to  the  homicide,  and  about 
the  defendant^s  whereabouts  on  the  day  of  the  homicide.  On  cross-ex- 
amination  she  was  asked  by  the  State^s  counsel  questions  about  a  certain 
^n  and  pistol  with  which  defendant  is  said  to  have  perpetrated  the  homi- 
•cide.  Defendant  objected  and  took  a  bill  of  exceptions.  She  then  testi- 
fied,  over  defendant^s  objections,  that  defendant  took  agun  to  the  field  with 
bim;  that  she  did  not  see  hiin  carry  the  gun,  but  saw  him  bring  back  the 
gun  and  a  pistol  af  ter  the  homicide,  and  that  she  ex^mined  the  pistol  and 
fouud  two  Chambers  empty.  No  other  witness  testified  about  seeing  any 
pistol  or  about  the  two  empty  Chambers  of  the  pistol.  John  Perry  testi- 
fied that  defendant  told  him  a  year  after  the  killing  that  he  shot  de- 
oeased  twice  with  a  pistol,  and  that  defendant^s  wife  and  Henry  Bratton 
were  present  when  defendant  made  that  statement.  After  defendant^s 
wife  had  been  cross-examined  she  was  re-examined  about  the  declarations 
•of  her  husband  to  John  Perry,  and  she  then  sai(}  she  was  present  when 
-defendant  gave  an  account  of  the  killing  to  John  Perry,  and  that  her 
linsband  said  nothing  about  shooting  deceased  with  a  pistol.  But  wit- 
ness never  testified  on  either  her  direct  or  re-examination  anything  about 
lier  husband  carrying  a  gun  or  a  pistol  to  the  field  on  the  evening  of  the 
homicide,  or  about  bringing  back  a  gun  or  a  pistol  after  the  homicide,  or 
about  two  Chambers  of  the  pistol  being  empty.  Among  the  qualifications 
to  this  bill  of  exceptions  by  the  court  was  this:  *'In  my  opinion  when 
defendant  puts  his  wife  on  the  stand  as  a  witness  in  his  behalf  upon  any 
lact  connected  with  the  homicide,  the  State  may  legitimately  draw  out  of 
her  any  fact  she  may  know  connected  therewith,  unfavorable  to  his  de- 
fense, or  favorable  to  the  prosecution.'' 

Under  our  Statute  ^Hhe  husband  and  wife  may  in  all  criminal  actions 
be  witnesses  for  each  other,  but  they  shall  in  no  case  testify  against  each 
other  except  in  a  criminal  prosecution  for  an  offense  by  one  against  the 
other.'*  Code  Crim.  Proc,  art.  735.  In  construing  this  Statute  with 
reference  to  the  extent  to  which  the  right  of  cross-examination  may  be 
carried  by  the  State  where  one  spouse  has  been  called  to  testify  for  the 
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other,  it  is  said  that  '*  whilst  it  is  true  tbe  spouBe  ie  eubject  to  cross-exam- 
ination  like  any  otber  witness^  it  is  also  true  that  such  cross-examination 
must  be  confined  strictly  to  tbe  matters  aboiit  which  she  bas  testified  on 
tbe examination  in  chief."  Washington  v.  Tbe  State,  17  Texas  Ct.  App., 
197,  citing  Creamer  v.  Tbe  State,  34  Texas,  174,  and  Greenwood  v.  Tbe 
State,  35  Texas,  587.  It  was  error  to  allow  tbe  cross-examination  as  to 
matters  complained  of  in  tbe  bill  of  exceptions.  '*It  was  indirectly 
causing  her  to  testify  against  her  busband.''  Id.  See  also  Willson's 
Crim.  Stats.,  sec.  2443. 

Defendant's  second  bill  of  exceptions  was  saved  to  tbe  refusal  of  tbe 
court  to  permit  bim  to  introduce  in  evidence  tbe  indietment  which  had 
been  presented  against  tbe  deceased,  Akeridge,  charging  bim  with  an  ag- 
gravated  assault  and  battery  upon  defendant  on  tbe  night  of  June  19, 
1886,  which  indietment  was  retumed  into  court  in  July,  1886,  about  a 
month  before  tbe  killing.  Both  tbe  character  of  defendant  as  a  peaceable 
and  law  abiding  man  and  that  of  deceased  as  a  violent  and  dangerous 
man  had  been  put  in  issue.  Defendant  proposed  to  avail  bimself  of  tbe 
indietment  as  a  circumstance  going  to  establisb  both  these  issues.  As  to 
bis  own  character,  because  it  showed  that  when  assaulted  by  deceased 
be  bad  appealed  and  resorted  to  tbe  law  for  protection;  and  as  to  tbe 
character  of  deceased,  it  having  been  already  proved  by  some  of  bis  wit- 
nesses  that  deceased  had  made  violent  threats  against  bis,  defendant's, 
life,  that  he  had  attacked  defendant's  bouse  in  tbe  night  time,  that  he 
bad  threatened  to  cut  tbe  throat  of  defendant's  wif e  if  she  testified  against 
bim,  and  that  he  had  offered  to  pay  one  of  said  witnesses  $750  if  he  would 
kill  defendant,  tbe  said  rejected  evidence  would  tend  most  strongly  to 
show  an  additional  motive  and  reason  for  bostility  and  violence  upon  tbe 
part  of  deceased  towards  defendant. 

In  bis  confession,  or  ratber  admission,  of  tbe  fact  that  he  bad  killed 
deceased,  defendant  stated  that  deceased  bad  made  demonstrations  as 
thougb  about  to  draw  a  weapon  at  tbe  time  be,  defendant,  fired  upon 
bim.  In  otber  words,  that  he  was  in  serious  apprehension  of  death  or 
serious  bodily  injury  at  tbe  time  be  did  tbe  shooting.  *'  The  issue  being, 
^  bad  tbe  defendant  reasonable  grounds  for  fearing  death  or  serious  bod- 
ily barm?'  to  decide  this  question  correctly,  tbe  exact  relations  of  tbe 
parties  to  one  another,  tbeir  feelings  towards  each  otber,  and  their  mo- 
tives  sbould  be  known  to  the  jtfry.  These  being  understood,  an  act,  ges- 
ture, or  Word  which  was  spoken  or  done  at  the  homicide  is  viewed  and 
weighed  in  the  light  of  these  remote  relevant  facts  as  well  as  the  imme- 
diate  facts."    Russell  v.  The  State,,  11  Texas  Ct.  App.,  288. 

Defendant  proved  that  deceased  was  a  malicious  and  dangerous  man. 
The  State  introduced  evidence  to  the  contrary,  and  hence  a  conflict. 
Upon  such  an  issue  the  indietment  against  defendant  for  aggravated 
assault  and  battery  was  competent  and  admissible  evidence.     Brunet  v. 
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The  State,  12  Texas  Ct.  App.,  521.  It  tended  to  show  an  additional 
reason  and  motive  for  hostility  on  the  part  of  the  deceased  towards  de- 
fendant.  Racker  v.  The  State,  7  Texas  Ct.  App.,  549.  We  are  of  opin- 
ion  that  the  eourt  erred  in  rejecting  this  evidence. 

Por  the  errors  we  have  pointed  out  and  discussed  the  judgment  is  re- 
yersed  and  cause  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 


Ex  Parte  R.  T.  Springfield. 

No.  6581.  Decided  June  1. 
Habeas  Cofpus — ^Practice — Jurisdiction — Gase  Stated. — ^Pending  indictment  for 
morder  committed  in  Waller  County  the  relator  sued  out  a  writ  of  habeas  corpus,  upon 
the  hearlng  of  which  he  was  remanded  without  bail.  Indictment  was  then  presented 
against  him  and  the  same  is  now  pending  on  change  of  venue  in  tbe  Criminal  District 
Court  of  Harris  County.  The  writ  in  tbis  instance,  based  upon  newly  discovered  evi- 
dence, was  sued  out  before  tbe  judge  of  tbe  Criminal  District  Court  of  said  Harris 
County,  and  was  made  returnable  to  and  was  beard  by  bim,  and  bail  was  again  ref used. 
Hdd^  tbat  tbe  writ  was  properly  awarded,  but  should  have  been  made  returnable  to 
and  should  have  been  heard  by  tbe  judge  of  the  District  Court  of  Waller  County  under 
tbe  provisions  of  article  137  of  the  Code  of  Criminal  Procedure,  wbicb  requires  that 
after  indictment  has  been  found  a  writ  of  habeas  corpus  in  the  case  must  be  ordered 
retumed  for  hearing  to  the  county  wberein  tbe  offense  was  committed.  Note  the  dis- 
tinction  between  this  and  Walker 's  case,  3  Texas  Court  of  Appeals,  668. 

Habeas  Cobpus  on  appeal  f  rom  the  Criminal  District  Court  of  Harris» 
Tried  below  before  Hon.  C.  L.  Cleveland. 
The  opinion  sufficiently  discioses  the  case. 

Hutcheson,  Carrin^ton  £  Sears,  for  the  relator. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

HüET,  Judge. — The  relator  was  indicted  for  murder  by  the  grand 
jnry  of  Waller  County  and  the  venue  was  changed  to  Harris  County, 
where  the  case  is  now  pending.  Before  this  writ  in  the  case  now  before 
US  was  issued  the  case  had  been  heard  and  the  relator  refused  bail.  The 
present  writ  was  issued  by  the  Hon.  Charles  L.  Cleveland,  judge  of  the 
Criminal  District  Court  of  Harris  County,  the  application  for  the  writ 
being  based  upon  newly  discovered  evidence.  The  writ  was  made  return- 
able to  and  was  heard  by  the  Criminal  District  Court  of  Harris  County. 
The  relator  was  again  refused  bail,  and  he  appeals. 

The  learned  judge  properly  granted  the  writ,  but  erred  in  making  the 
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same  retumable  to  Harris  County.  The  Statute  (Code  Crim.  Proc,  art. 
137)  provides  that  after  indictment  found  tbe  writ  must  be  made  re- 
tnrnable  in  the  county  wherein  tbe  offense  was  committed.  The  writ  in 
this  case  should  have  been  returnable  before  the  District  Oourt  or  the 
district  judge  of  Waller  County.    Ex  Parte  Trader,  24  Texas  Ct.  App. ,  393. 

In  all  probability  the  judge  granting  the  writ  was  misled  by  the  de- 
cision  in  the  case  of  Walker  v.  The  State,  3  Texas  Court  of  Appeals,  668. 
The  rule  announced  in  that  case  does  not  apply  to  cases  like  the  one  be- 
fore US,  which  is  a  hearing  upon  the  facts.  In  the  Walker  case  the  appli- 
cation  for  bail  was  made  on  the  sole  ground  that  the  prisoner  had  de- 
manded  a  trial  and  the  State  had  been  grauted  more  than  one  contin- 
uance.  The  hearing  on  that  application  did  not  involve  an  inquiry  as  to 
the  facts  of  the  homicide.  The  applicant,  as  matter  of  law,  was  entitled 
to  bail  if  the  record  before  the  court  where  the  cause  was  then  pending 
agreed  with  the  facts  stated  in  the  application.  A  simple  order  of  the 
court,  either  on  motion  or  in  granting  the  continuance  to  the  State,  would 
have  sufficed  to  dispose  of  the  matter  of  bail  as  the  case  and  the  record 
then  stood.  This  case  now  before  us  involves  an  inquiry  into  the  very 
facts  of  the  homicide,  and  the  Statute  is  imperative  that  the  inquiry  be 
made  in  the  county  where  the  offense  was  committed  and  where  pre- 
sumably  the  evidence  exists  and  can  be  more  readily  obtained. 

The  judgment  refusing  bail  will  be  set  aside  and  the  writ  will  be  made 
retumable  before  the  honorable  district  judge  of  Waller  County,  who  will 
designate  the  time  of  the  hearing,  and  make  such  Orders  as  to  notice  and 
witnesses  as  will  secure  a  speedy  hearing. 

Ordered  accordingly. 

Judges  all  present  and  concurring. 


A.  J.  Hakd  et  al.  V.  The  State. 

No.  6492.    Decided  June  1. 

1.  Practice — Becognizance — Amendment. — A  bail  bond  or  recognizanoe  which 
bindB  the  principal  absolutely  without  any  condition  as  to  bis  appearance,  and  which 
does  not  bind  tbe  sureties,  is  more  onerous  than  the  law  requires. 

2.  Same. — A  recognizance  can  not  be  amended,  nunc  pro  tunc,  as  to  intrinsic  mat- 
ter without  notic«  to  botb  the  principal  and  the  sureties. 

8.  Same. — After  amendment  for  intrinsic  defects  a  recognizance  can  be  forfeited 
only  as  an  original  recognizance,  and  by  the  same  proceeding. 

Appeal  from  the  District  Court  of  Bosque.  Tried  below  before  Hon. 
J.  M.  Hall. 

The  recognizance  in  this  case  recites  the  indictment  of  A.  J.  Hand  for 
cattle  theft,  the  amount  of  the  recognizance  and  judgment  being  fiye 
hundred  dollars. 
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Lochett  £  Lochetty  f or  appellants. 
W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Pbesiding  Jüdge. — In  answer  to  the  scire  facias  the  sureties 
moYed  to  quash  the  recognizance  because  it  was  more  onerous  than  re- 
qaired  by  law,  in  that  it  bound  the  principal  to  pay  five  hundred  doUars 
absolutely,  without  any  condition  as  to  his  appearance,  and  did  not  bind 
the  sureties  in  any  sum.  The  objections  to  the  recognizance  were  well 
taken  (Wright  v.  The  State,  22  Texas  Ct.  App.,  670),  and  such  seems  to 
have  been  the  opinion  of  the  trial  judge,  for  he  proceeded  of  his  own 
motion  from  memoranda  upon  his  docket  and  his  recollection  to  aniend 
the  recognizance  nunc  pro  tunc,  so  as  to  eure  its  intrinsic  def  ects  in  this 
regard.  This  was  done  without  notice  to  the  principal  in  the  recogni- 
zance, and  over  objections  of  the  sureties.  The  principal  was  the  chief 
obligor  in  the  recognizance,  was  directly  interested  in  any  matter  affect- 
ing  its  validity,  and  he  was  entitled  to  notice  of  any  proposed  amend- 
ment  of  it.  Without  such  notice  to  him  it  could  not  be  legally  amended. 
Collins  V.  The  State,  16  Texas  Ct.  App.,  274;  Madison  v.  The  State,  17 
Texas  Ct.  App.,  479;  Ellis  v.  The  State,  10  Texas  Ct.  App.,  324;  Wil- 
liams V.  Nolan,  58  Texas,  708.  After  amendment  for  intrinsic  defects 
the  recognizance,  as  amended,  should  have  been  forfeited  as  an  original 
recognizance  and  by  the  same  procedure. 

Judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  renianded. 

Jndges  all  present  and  concurring. 


Charley  Barnes  v.  The  State. 

No.  6586.     Dedded  June  1. 

1.  Practice — Coinx>eteiicy  of  a  Witness. — A  person  charged,  whether  by  the  same 
or  another  indictmetit,  with  the  oif ense  on  trial  is  not  a  competent  witness  for  the  accased. 

2.  Same— Svidence — Charge  of  the  Ck>iirt. — Proof  of  a  theft  oontemporaneous 
with  that  on  trial  is  competent  for  the  State,  bat  the  charge  of  the  court  is  erroneous 
vuUess  it  limits  and  restricts  such  proof  to  its  prop>er  and  Single  f  iinction. 

Appeal  from  the  District  Court  of  Wilbarger.  Tried  below  before 
Hon.  6.  A.  Brown. 

The  conviction  in  this  case  was  for  horse  theft,  and  the  penalty  assessed 
was  a  term  of  eight  years  in  the  penitentiary.  The  disposition  of  the 
qnestions  raised  on  appeal  does  not  require  a  statement  of  the  facts 
proved. 
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Jo.  Hall,  for  appellant. 
W,  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Presidixg  Jüdge. — Boode  Brookin,  the  witness  offered  by 
def endant,  and  whose  competency  as  a  witness  was  raised  by  objection  on 
the  part  of  the  prosecution,  was  clearly  incompetent,  he  being  charged 
by  another  indictment  with  the  thef t  of  the  saine  animal  for  the  thef t  of 
which  appellant  was  upon  trial.  The  court  did  not  err  in  rejecting  him 
as  a  witness.  Code  Crim.  Proc,  art.  732;  Willson's  Crim.  Stats.,sec. 
2437;  Wood  v.  The  State,  26  Texas  Ct.  App.,  490. 

Evidence  was  adduced  on  the  trial  of  the  thef  t  of  several  other  animals 
at  the  same  time  and  place  as  the  one  for  which  defendant  was  being 
prosecuted.  Though  this  evidence  was  admissible  and  legitimate,  it  was 
nevertheless  the  imperative  duty  öf  the  court  in  its  Charge  to  so  limit  and 
restrict  such  evidence  to  the  purposes  for  which  alone  it  was  admissible, 
as  that  the  jury  might  not  use  it  improperly  in  considering  it  in  connec- 
tion  with  the  defendant's  guilt  of  theft  of  the  animal  for  which  he  was 
upon  trial.  Willson's  Crim.  Stats.,  sec.  2344;  Davis  v.  The  State,  23 
Texas  Ct.  App.,  210;  Wheelerv.  The  State,  Id.,  598;  Cravey  v.  The  State, 
Id.,  677;  Willis  v.  The  State,  24  Texas  Ct.  App.,  584;  Keno  v.  The  State, 
25  Texas  Ct.  App.,  102;  Gentry  v.  The  State,  Id.,  614. 

The  Omission  of  the  court  to  so  limit  and  restrict  this  evidence  is  con- 
fessed  as  error  by  the  Assistant  Attorney-General,  and  the  judgment  for 
this  Omission  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 


W.  L.  RüMBO  V.  The  State. 

No.  6573.     Decided  June  1. 

1.  Theft.— With  regard  to  theft  the  rule  of  law  in  force  in  October,  1883,  was  that 
unless  the  accused  acquired  possession  of  the  property  by  means  of  a  false  pretext  or 
with  intent  at  the  very  time  of  obtaining  it  of  depriving  the  owner  of  the  value  thereof 
and  appropriating  the  same  to  his  own  use  and  benefit,  he  would  not  be  guilty  of  the 
theft  of  the  same;  and  no  subsequent  appropriation  or  con Version  would  or  could  relate 
back  to  the  original  taking  so  as  to  make  it  theft. 

2.  Ck)ntinuance — New  TriaL — See  the  opinion  for  the  substance  of  evidence  set 
forth  in  an  application  for  continuance  which,  in  view  of  the  proof  on  the  trial,  entitled 
the  defendant  to  a  new  trial. 

Appeal  from  the  District  Court  of  Hill.  Tried  below  before  Hon.  J. 
M.  Hall. 
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The  conviction  in  this  case  was  for  the  theft  of  a  mare,  and  the  penalty 
assessed  was  a  term  of  five  years  in  the  penitentiary. 

E.  H.  Edmonson  was  the  first  witness  for  the  State.  He  testified 
that  he  was  the  owner  of  the  mare  which  by  the  indictment  was  alleged 
to  have  been  stolen  on  the  15th  day  of  October,  1883.  At  the  same  time, 
and  prior  thereto,  he  was  also  the  owner  of  a  certain  recipe  for  making 
aoap.  On  or  about  August  1  of  that  year  he  employed  the  defendant  to 
go  to  Cooke  County  for  the  purpose  of  selling  the  said  recipe  within  the 
territory  of  said  county.  For  the  purpose  of  going  to  said  Cooke  County 
on  the  said  business  the  witness  delivered  to  the  defendant  bis  said  mare^ 
instnicting  hitn  to  make  his  headquarters  in  said  county  at  the  house 
of  James  Chadwell,  witness^s  brother-in-law.  Witness's  son.  Will  Ed- 
monson^ went  to  Cooke  County  with  the  defendant  and  returned  to  wit- 
ness^s  house  about  three  weeks  later,  reporting  to  witness  that  he  had  left 
defendant  at  the  house  of  James  Chadwell.  Defendant  returned  to  wit- 
ness^s  house  in  Hill  County  about^  September  1  and  delivered  the  said 
mare  to  the  witness.  About  two  weeks  later  the  defendant  proposed  to 
retum  to  Cooke  County  for  the  purpose  of  prosecuting  the  sale  of  the 
recipe  for  making  soap;  and  for  the  purpose  and  no  other  of  resuming 
the  said  business  in  Cooke  County  and  in  no  other,  and  upon  the  under- 
standing  that  he  was  to  go  to  the  house  of  Chadwell  and  operate  from 
that  house,  the  witness  again  delivered  the  said  mare  to  the  defendant, 
and  the  defendant  left  the  witness's  place  riding  the  said  mare  to  go  to 
ChadwelFs  house  in  Cooke  County.  The  witness  had  never  seen  or  heard 
of  his  mare  since,  and  did  not  again  see  defendant  until  af ter  his  arrest, 
three  years  latör.  The  defendant  was  not  authorized  to  dispose  of  the 
said  mare  in  any  manner. 

Will  Edmonson,  for  the  State,  testified  that  he  was  the  son  of  the  pre- 
oeding  witness.  His  father  was  the  owner  of  the  mare  described  in  the 
indictment,  and  to  the  knowledge  of  the  witness  delivered  the  possession 
of  that  mare  to  the  defendant  on  or  about  August  1,  1883,  for  the  pur- 
pose of  going  from  Hill  to  Cooke  County  to  seil  a  recipe  for  making  soap. 
Witness  went  with  defendant  to  Cooke  County,  riding  another  horse. 
He  left  defendant  about  two  weeks  later  at  the  house  of  James  Chadwell, 
in  Cooke  County,  and  returned  to  his  father's  house,  in  Hill  County, 
Chadwell  retuming  with  him.  During  the  time  that  witness  remained 
at  ChadwelFs  house  the  defendant  rode  about  the  country  selling  the  said 
recipe.  Defendant  returned  to  Hill  County  soon  after  the  witness  did, 
and  on  or  about  September  15  proposed  to  witness's  father  to  return  to 
Chadweirs  house,  in  Cooke  County,  and  from  thence  resume  the  sale  of 
the  recipe.  ■  Thereupon  witness^s  father  again  delivered  him  the  mare  to 
go  to  said  Chadweirs  house  in  Cooke  County  for  the  said  purpose,  and 
the  defendant  left  with  the  mare,  going  towards  Milford,  which  is  in  the 
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direction  of  Gooke  County  from  witness^s  father's  house  in  Hill  County. 
Witness  next  saw  the  defeudant  in  the  Hill  County  jail  in  1887. 

James  Chadwell  testified  for  the  State  that  late  in  July  or  early  in 
Angust^  1883,  the  defendant,  riding  R.  H.  Edmonson's  mare — fehe  ani- 
mal  described  in  the  indictment — in  Company  with  Will  Edmonson,  came 
to  hiß,  witness's,  house  in  Cooke  County.  As  represented  to  witness,  the 
business  of  the  defendant  in  Cooke  County  was  to  seil  in  that  county,  as 
agent  of  R.  H.  Edmonson,  a  recipe  for  making  soap.  Abbut  two  weeks 
later  the  witness  and  Will  Edmonson  went  to  Hill  County — the  witness 
to  Visit  R.  H.  Edmonson,  who  was  his  brotber-in-law — ^leaving  the  de- 
fendant at  witness's  house.  Witness  retumed  to  his  home  about  two 
weeks  later  and  found  defendant  at  his  house.  Within  the  succeeding 
week  the  defendant,  riding  the  said  mare,  left  the  witness's  house  to  re- 
turn to  Edmonson's  house  in  Hill  County.  He  never  afterwards  came 
to  witness's  house,  and  witness  did  not  see  him  again  until  he  saw  him  in 
jail  in  Hill  County  in  1887. 

George  Parrott  testified  for  the  State  that  early  in  September,  1883,  he 
and  A.  F.  Oaks  overtook  the  defendant  on  the  public  road  between  the 
towns  of  Milford  and  Waxahachie,  in  Ellis  County.  The  defendant  was 
riding  such  an  animal  as  that  described  by  the  previous  witnesses  in  this 
case.  Witness  or  Oaks  asked  the  defendant  where  he  was  going.  De- 
fendant in  a  jocular  manner  replied,  **  I  am  going  to  the  Indian  Nation 
to  get  me  a  squaw."  He  did  not  correct  that  Statement  at  any  time  after- 
wards. The  witness  and  defendant  at  that  time  were  old  batchelors  and 
frequently  joked  each  other  about  getting  a  squaw.  A.  F.  Oaks  testified 
for  the  State  substantially  as  did  the  witness  Parrott. 

John  P.  Cox,  sheriff  of  Hill  County,  testified  for  the  State  that  he  ar- 
rested  the  defendant  in  the  spring  of  1887  near  Columbia,  Tennessee. 
No  indictment  other  than  the  one  on  trial  was  then  pending  against  de- 
fendant in  Hill  County.     The  State  closed. 

W.  J.  and  John  Revier  testified  for  the  defense  that  they  had  known 
the  defendant  about  thirty-five  years  and  that  his  reputation  for  honestj 
had  always  been  good.  TMs  testimony  was  met  on  behalf  of  the  State  by 
the  testimony  of  R.  R.  Rogers,  who  declared  that  the  defendant's  repu- 
tation for  honesty  was  bad,  and  that  prior  to  this  offense  the  defendant 
to  his  knowledge  had  committed  the  offense  of  selling  mortgaged  prop- 
erty,  the  witness  being  the  mortgagee. 

/.  M.  Johnson  and  B.  D,  Tarleton,  for  appellant. 

W.  L,  Davidsony  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge. — When  the  appellant  procured  the  mare 
from  Edmonson  the  second  time  it  was  with  the  understanding  that  he 
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was  going  to  retum  to  Cooke  County  in  order  to  seil  the  recipes  for 
making  soap.  The  question  in  the  case  was  whether  at  the  very  time  he 
80  acquired  possession  of  the  mare  his  proposal  to  use  her  for  such  pur- 
pose  was  not  a  false  pretext  made  by  him  in  order  to  obtain  possession  of 
and  steal  her. 

He  acquired  possession  of  the  mare  on  the  fifteenth  day  of  October, 
1883.  By  the  law  in  force  at  that  time  unless  he  acquired  the  possession 
by  means  of  a  false  pretext,  or  with  intent  at  the  vfery  time  of  obtaining 
the  property  of  depriving  the  owner  of  the  value  thereof  and  appropri- 
ating  the  same  to  his  own  use  and  benefit,  he  would  not  be  guilty  of  the 
thef t  of  the  same  (Penal  Code,  art.  727;  Willson's  Crim.  Stats.,  sec.  1269), 
and  no  subsequent  appropriation  or  conversion  would  or  could  relate 
back  to  the  original  taking  so  as  to  make  it  thef  t.  The  well  settled  rule 
of  law  on  the  fifteenth  day  of  October,  1883,  was  that  *'where  a  horse 
was  delivered  on  hire  or  loan,  and  such  delivery  was  obtained  bona  fide, 
no  subsequent  wrongful  conversion  pending  the  contract  would  amount 
to  a  felony  or  make  the  offense  larceny;  and  further,  if  one  hired  a  horse 
and  sold  it  bef ore  a  journey  was  perf ormed,  or  sold  it  af ter,  bef ore  it  waa 
returned,  he  would  not  commit  theft  in  case  the  felonious  intent  came 
upon  him  subsequently  to  receiving  it  into  his  possession.  Morrison  v. 
The  Statß,  17  Texa«  Ct.  App.,ß4. 

Our  present  Statute  changes  this  rule,  but  it  was  not  adopted  until 
March  8,1887  (Willson's  Crim.  Stats.,  art.  742a;  Gen.  Laws20  Leg.,  14), 
and  consequently  can  not  and  moreover  could  not  be  applied  to  this  case 
as  charged  in  the  indictment.  Taylor  v.  The  State,  25  Texas  Ct.  App., 
97;  Brooks  v.  The  State,  26  Texas  Ct.  App.,  184. 

The  question  then  in  the  case  was,  did  defendant  intend  to  steal  the 
mare  when  he  obtained  possession  of  her  f  rom  Edmonson  to  go  to  Cooke 
County,  or  did  this  Intention  come  upon  and  actuate  him  subsequently? 

Defendant  made  an  application  for  continuance  for  two  witnesses  by 
whom  he  proposed  to  prove  that  they  saw  him  in  possession  of  the  mare 
in  Ellis  Counij  some  days  af  ter  he  had  gotton  her  from  Edmonson;  that 
he  was  then  on  the  direct  road  leading  from  Edmonson^s  to  Cooke  County; 
that  he  told  them  the  mare  was  Edmonson^s,  and  that  he  was  riding  her 
to  Cooke  County  to  seil  recipes  for  making  soap  for  Edmonson.  This 
application  for  continuance  was  overruled  by  the  court  because  sufiicient 
diligence  was  not  shown.  Suppose  this  be  conceded,  the  question  then 
upon  the  motion  for  new  trial  would  be,  was  the  evidence  admissible,  was 
it  material,  and  was  it  probably  true?  The  Assistant  Attorney-General 
contends  that  the  evidence  was  inadmissible,  because  the  declarations  of 
defendant  sought  to  be  proved  were  self-serving.  We  do  not  think  that 
under  the  facts  developed  they  would  fall  in  that  category.  We  are  of 
opinion  that  any  act  or  word  said  or  done  by  defendant  relating  to  or 
explanatory  of  his  possession  of  the  mare  on  his  route  from  Edmonson's 
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to  Cooke  County  would  be  res  gestm  and  admisßible  evidence  upon  the 
question  of  intent.  We  are  further  of  opinion  thatthe  evidence  was  ma- 
terial,  might  change  the  result  of  the  trial,  and  was  probably  trne — that 
is,  that  the  witnesses  would  so  testify,  and  that  the  testiraony  would  be 
true  as  to  the  fact  that  they  were  told  by  defendant  with  regard  to  the 
mare  just  as  is  stated  in  the  application  for  continuance. 

In  the  light  of  the  evidence  adduced,  we  are  of  opinion  the  court  should 
have  granted  the  new  trial  on  account  of  the  testimony  of  thjBse  absent 
witnesses.     The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 


JoHi{  Watson  V.  The  State. 

m.  6345,     Decided  June  12. 

1.  Hurder— Gharg^e  of  the  Ck)urt. — The  indictment  charged  that  the  appellant  and 
one  Brown  "  acted  together"  in  the  murder  of  the  deceased,  and  the  court  instructed 
the  jary  that  **  if  the  defendant,  acting  by  himself  or  acting  together  with  one  Brown," 
«tc.  To  this  Charge  it  is  objected  that  the  indictment,  charging  only  a  Joint  marder  hy 
4tppellant  and  Brown,  it  contravenes  the  rule  that  the  charge  must  be  limited  to  the  offense 
•charged  in  the  indictment.  Bat  luld  that  the  objection  in  this  instance  Ls  hypercritical, 
•and  that  the  words  "acted  together"  used  in  the  indictment  must  be  treated  as  mere 
«nrplusage.     See  the  opinion  on  the  question. 

2.  Same — ^Weight  of  Evidence. — The  trial  court  charged  the  jury  as  follows: 
*'  The  mere  presence  of  a  party  at  the  time  and  place  where  an  offense  is  committed 
does  not  constitute  such  party  a  principal;  he  must  be  present  at  that  time  and  place 
with  a  knowledge  of  and  participation  in  the  offense.  Of  this  the  jury  are  to  judge 
from  the  surrounding  circumstances  in  proof,  such  as  the  companionship  of  the  parties 
and  the  oonduct  of  the  parties  at,  before,  and  after  the  commission  of  the  offense." 
Hdd,  that  this  charge  under  the  evidence  adduced  is  not  obnoxious  to  the  objection 
that  it  is  upon  the  weight  of  evidence. 

3.  Same — Alibi. — Although  the  defense  of  alibl  was  not  made  on  the  trial  the  court 
charged  the  jury  as  follows:  **  If  you  do  not  believe  that  defendant  was  present  at  the 
time  of  the  killing  you  will  acquit  him.'  Held^  that  being  more  favorable  to  the  de- 
fendant than  he  was  entitled  to,  the  said  charge Js  not  subject  to  objection. 

4.  Practice — ^Privilege  of  Coxmsel. — Objections  to  remarks  used  in  argument  by 
State's  counsel  come  too  late  when  raised  for  the  first  time  on  motion  for  a  new  trial. 
Objections  must  be  made  at  the  time  and  perpetuated  by  bill  of  exception;  otherwise 
they  will  be  revised  only  when  material  injury  to  the  defendant  is  manifest. 

ö.  Same — Transcript. — Papers  brought  up  with  the  record  which  constitute  no 
part  of  the  transcript  can  be  considered  for  no  purpose  by  this  court. 

6.  Murder — Fact  Gase. — See  the  statemeut  of  the  case  for  evidence  held  suffident 
to  Support  a  conviction  for  murder  in  the  second  degree. 

Appeal  from  the  District  Court  of  Robertson.  Tried  below  before 
Hon.  J.  N.  Henderson. 

The  appellant  and  W.  R.  Brown  were  jointly  indicted  for  the  murder 
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of  M.  McCoy,  in  Robertson  County,  Texas,  on  the  18th  day  of  May,  1888. 
Being  alone  upon  trial  the  appellant  was  convicted  of  murder  in  the  seo- 
ond  degree  and  his  penalty  was  assessed  at  a  term  of  eleven  years  in  the 
penitentiary. 

Mrs.  McCoy,  the  widow  of  the  deceased,  testified  f or  the  State  that  her 
husband,  riding  his  eertain  large  bald-faced  horse,  lef t  his  home  on  Head^s 
Prairie,  in  Robertson  County,  about  half-past  two  o^clock  on  the  after- 
noon  of  May  18, 1888,  to  look  for  a  cow.  He  lef t  all  the  weapons  he 
owned  at  home  and  was  unarmed.  Later  on  that  evening  the  witness 
«aw  him  on  Duck  Creek,  about  a  mile  and  a  half  distant  from  home.  He 
lay  on  the  ground,  breathing  but  unconscious,  his  feet  extended  towards 
the  head  of  his  dead  horse.  Witness  had  her  husband  carried  home  and 
he  died  about  ten  o^clock  on  the  next  moming,  never  having  regained  con- 
sciousness.  Bad  feeling  existed  between  the  deceased  and  defendant  at 
the  time  of  the  death  of  the  former,  and  had  for  two  years.  They  once 
had  a  law  snit  in  which  the  defendant  prevailed.  Deceased  lived  about 
two  miles  distant  from  Headvilie  postoffice,  which  he  was  in  the  habit  of 
▼isiting  on  mail  days,  going  generally  in  the  afternoon,  occasionally  in 
the  forenoon,  but  never  at  or  near  noon.  Defendant,  who  had  once  lived 
-with  deceased,  was  familiär  with  defendant's  habits. 

T.  J.  Holton,  a  witness  for  the  State,  described  a  difficulty  or  quarrel 
ifirhich  occurred  between  deceased  and  defendant  in  December,  1887,  in 
the  course  of  which  the  defendanVs  pistol  was  drawn. 

John  Brooks  testified  for  the  State  that  he  went  to  Bremond  with  de- 
ceased about  ten  days  bef ore  his  death  to  look  for  the  hides  of  cattle  he, 
deceased,  had  lost.  The  hidee  were  found  in  Schmidt's  hide  house  in 
Bremond.  The  witness  was  at  the  place  where  the  deceased's  body  was 
found  before  the  body  was  removed,  and  was  one  of  a  party  who  went  to 
deceased^s  house  before  Mrs.  McCoy  returned  with  the  body.  On  reach- 
ing  the  house  the  witness  looked  for  deceased^s  pistol  and  found  it  in  a 
drawer. 

Homer  Carson  testified  for  the  State  that  on  the  Sunday  preceding  the 
fatal  Friday  at  the  old  Ben  Brown  place,  he  heard  one  Walter  Hand  teil 
the  defendant  and  W.  R.  Brown  that  McCoy  accused  them  of  stealing 
his  cattle.  W.  R.  Brown  laughed,  but  defendant  in  reply  to  Hand  said, 
'*  McCoy  has  sat  on  me  long  enough,  and  if  he  don't  mind  how  he  talks 
about  me  I  will  make  him  afraid  to  hunt  his.  cattle.''  Joe  Davis  and  one 
or  two  other  parties  were  present. 

C.  J.  Wilson  testified  for  the  State  that  a  few  days  before  the  killing 
of  McCoy,  the  defendant,  in  the  course  of  a  conversation  with  him  about 
recent  thefts  of  McCoy's  cattle,  asked  witness  if  McCoy  did  not  give 
**  them  fellows''  a  bad  name.  Witness  replied,  *'He  has  never  done  so 
to  me,  but  eertain  persons  have  told  McCoy  about  eertain  other  persons 
driving  his  cattle."    Defendant  replied,  '^I  am  afraid  that  McCoy  has 
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Said  too  mach  for  his  own  good/'  On  the  aftemoon  of  the  fatal  day  the 
witness  was  at  work  in  the  Oreer  field^  abont  a  quarter  of  a  mile  f  rom  the 
place  where  the  shooting  of  McCoy  took  place.  While  at  his  work  he 
saw  two  men^  riding  small  horses  or  ponies^  pass  the  field  going  in  the 
direction  of  where  the  shooting  took  place.  In  the  man  next  to  him  he 
distinctly  recognized  W.  E.  Brown.  He  observed  no  guns  in  the  hands 
of  either  man,  but  he  did  not  think  he  could  have  seen  guns  in  their 
hands  unless  carried  on  the  Shoulder.  About  fifteen  minutes  later  the 
witness  heard  a  cry  which  he  supposed  at  the  moment  proceeded  from  a 
sqnirrel  hunter.  Immediately  af  ter  the  cry  a  gun  was  fired.  The  shot 
was  f  oUowed  by  a  cry  of  distress,  and  that  cry  almost  instantly  by  another 
shot.  The  witness  then  heard  the  barking  of  McCoy's  dogs.  All  of  these 
Sounds  proceeded  from  or  near  the  place  where  McCoy  and  his  dead  horse 
were  afterwards  found.  At  about  dusk,  which  feil  an  hour  and  a  half 
after  the  shooting,  the  witness  reached  McCoy,  finding  Frank  Chapman 
there.  Soon' afterwards  W.  Dove,  W.  and  Si  Roberts,  Mr.  Brooks,  L. 
Chapman,  George  Davis,  Jim  Williams,  and  John  Pickens  came — all 
of  Said  parties,  including  witness,  being  on  foot.  McCoy  lay  on  his  back, 
his  right  arm  drawn  backwards  under  him.  No  weapon  of  any  kind  was 
found  on  the  ground,  but  in  the  right  pocket  of  McCoy^s  sack  coat  the 
witness  found  a  d8-caliber  rim  fire  pistol.  It  was  wedged  in  the  pocket, 
the  muzzle  pointing  forward,  and  it  required  the  use  of  both  of  witness's 
hands  to  take  it  out.  The  pistol  in  evidence  is  the  same,  or  one  very  like 
it.  McCoy's  horse  lay  dead  a  few  feet  distant  from  where  McCoy  was 
lying.  Mrs.  McCoy  reached  her  husband  about  thirty  minutes  after  the 
witness  did. 

The  witness  saw  the  defendant  and  W.  R.  Brown  on  the  next  morn- 
ing.  J.  D.  McCutcheoncame  to  the  witness  and  told  him  that  defendant 
and  Brown  wanted  to  see  him.  Witness  went  with  McCutcheon  to  the 
corner  of  Bates's  field  on  the  Headville  and  Bremond  road,  where  he  found 
defendant  and  Brown,  T.  J.  Myatt,Tony  Croell,  and  Bud  Faircloth,  all  of 
Said  parties  except  Croell  being  relatives  of  Brown.  When  witness  and  Mc- 
Cutcheon reached  the  place  of  rendezvous,  McCutcheon  and  Myatt  retired 
from  the  crowd,  talked  a  few  minutes  and  then  called  Brown.  They  finally 
called  witness  to  them.  Neither  Brown  nor  defendant  said  anything  to 
the  witness  except  that  when  witness  asked  who  it  was  that  hallooed  when 
McCoy  was  shot  Brown  said,  '*  It  was  Watson.'*  The  defendant  was  pres- 
ent  when  Brown  made  that  statement,  but  did  not  say  a  ßingle  word — 
neither  denied  nor  admitted  that  he  uttered  the  halloo  at  the  time  of  the 
shooting.  At  this  point  the  witness  was  given  the  pistol  in  evidence. 
After  examining  it  he  exhibited  the  fact  that  two  of  the  five  cartridges,. 
the  weapon  being  a  five  shooter,  showed  no  impression  of  the  hammer; 
one  of  them  showed  by  indentations  on  the  rim  that  the  hammer  had 
been  "  snapped  "  on  it  at  five  different  places  on  the  rim;  another  showed 
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that  it  had  been  ^^snapped  "  on  at  two  different  places,  and  a  third  that 
it  had  been  "snapped"  on  once.  With  regard  to  the  two  cartridges  on 
which  there  were  plural  indentations  the  witness  declared  that  the  in- 
dentations  could  not  have  been  made  except  by  taking  out  and  replacing 
or  turning  the  said  cartridges  in  the  cylinder  between  the  different  fall- 
ings  or  ^'snappings'"  of  the  hammer.  The  witness  gave  the  said  pistol 
to  Mrs.  Coy.  He  next  saw  it  in  the  grand  jury  room,  and  for  the  third 
time  on  this  trial. 

Witness  made  a  close  examination  of  the  groand  surrounding  the  place 
"where  McCoy  received  the  fatal  shot.  He  traced  the  tracks  of  the  two 
horses — one  ridden  by  Brown — that  passed  the  field  in  which  he  was 
plowing,  immediately  on  the  trail  of  McCoy's  large  horse  to  the  point 
where  McCoy  crossed  Duck  Creek.  The  two  small  horses  thence  traveled 
down  the  creek  to  the  mouth  of  a  dug-out,  when  they  crossed  the  creek, 
whence  they  went  up  the  creek  on  the  bank  to  where  McCoy  crossed,  and 
thence  they  foUowed  so  closely  in  the  wake  of  McCoy^s  horse  that  the 
smaller  of  the  two  horses  f requently  stepped  in  the  tracks  of  McCoy's  big 
horse.  At  a  point  a  short  distance  beyond  the  creek  the  tracks  indi- 
cated  that  the  horses  got  together  and  stopped,  and  f rom  this  point  to 
the  point  where  McCoy's  horse  was  found  dead  all  of  the  horses  appeared  to 
have  run.  McCoy 's  horse  ran  forty-seven  yards  and  feil.  The  small  horse, 
running  to  the  right  of  McCoy^s  horse,  stopped  a  short  distance  behind 
McCoy's  horse,  placing  his  rider  in  a  position  to  shoot  at  McCoy  f rom  his 
rear.  The  horse  running  to  the  lef  t  of  McCoy^s  horse  ran  to  a  point 
forty  yards  beyond  where  McCoy's  horse  feil,  as  if  to  cut  off  McCoy's 
flight,  and  camd  back  ten  yards,  placing  his  rider  at  that  point  in  a  posi- 
tion to  shoot  at  McCoy  from  in  front. 

On  his  cross-examination  this  witness  said  that  McCoy^s  horse  was  shot 
just  behind  the  lef  t  ear  and  in  the  small  of  the  back  on  the  lef  t  side, 
penetrating  the  back  of  the  saddle.  The  ränge  of  the  wound  behind  the 
left  ear  showed  that  the  shot  was  fired  from  the  rear  of  the  horse.  That 
of  the  wound  in  the  back  that  that  shot  was  fired  from  in  front  or  very 
nearly  in  front  of  the  horse. 

William  Roberts,  testifying  for  the  State,  described  somewhat  more 
elaborately  than  the  witness  Wilson  the  trail  of  the  horses  from  the  point 
where  they  came  together  to  the  point  where  McCoy's  horse  was  found 
dead.  The  substance  of  his  testimony  was  that  tracks  showed  McCoy's 
horse  to  have  traveled  at  füll  speed  from  the  point  where  the  three  tracks 
came  together  to  the  point  where  he  feil  dead,  curving  to  the  left  around 
Bome  brush  a  short  distance  from  the  place  where  he  feil.  The  two  small 
horses  foUowed  in  a  run,  one  to  the  right  and  the  other  to  the  left  of  the 
tiail  left  by  McCoy's  horse,  the  small  horse  on  the  left  running  faster 
than  the  horse  on  the  right.  The  small  horse  on  the  right  stopped  just 
before  reaching  the  place  where  McCoy^s  horse  curved  around  the  brush. 
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''On  a  straight  line  from  where  this  horse  stopped,  and  abont  with  Mc- 
Coy'ß  horse^s  tail  where  he  lay  dead^  some  brueh  was  shot,  both  behind 
and  in  front  of  the  dead  horse.  The  other  small  horse  showed  to  have 
run  fast,  and  to  have  run  to  the  lef t  of  McCoy's  horse  and  to  have  passed 
where  McCoy^s  horse  feil.  Here  was  a  piain  sign  where  he  held  up  to 
within  about  five  or  six  steps  of  McCo/s  dead  horse,  where  there  was  an- 
other  sign  on  the  ground  that  showed  a  sudden  stop.''  The  witnessnow 
owned  the  saddle  used  by  McCoy  at  the  time  he  was  shot.  The  shot  holes, 
twelve  in  number,  were  in  it  yet,  and  showed  that  the  missiles  which  made 
them,  being  the  same  that  penetrated  the  horse's  back,  were  fired  from 
in  front  of  the  horse.  The  wound  in  the  horse's  neck  or  behind  bis  ear 
showed  that  it  was  inflicted  from  behind. 

C.  J.  Wilson,  recalled  by  the  State,  identified  the  coat  in  evidence  as 
the  coat  wom  by  McCoy  when  shot.  The  shot  holes  in  this  coat  showed 
the  shot  to  have  entered  McCoy's  body  from  the  lef t  rear  and  to  have  ranged 
to  the  front.  As  shown  by  the  threads  and  lint  at  the  shot  holes  in  the 
coat  the  shot  entered  the  coat  on  the  outside  under  the  left  arm,  carrying 
the  lint  inward.  The  wound  in  McCoy's  arm  and  that  in  bis  side  and 
that  in  bis  horse's  neck  behind  the  ear  showed  the  same  course— f rom 
back  to  front.  The  tracks  of  the  horses  that  passed  the  field  in  which 
the  witness  was  at  work,  one  of  which  was  ridden  by  Brown,  and  those 
that  foUowed  McCoy's  horse  in  the  manner  described  corresponded  in 
shape,  size,  and  peculiarity  and  were  made  by  the  same  horses. 

Dr.  Wilkins  testified  for  the  State  that  deceased  died  from  the  effects 
of  two  gunshot  woands.  One  was  on  the  head,  bnt  witness  could  not  say 
from  his  examination  whether  that  wound  was  inflicted  from  behind  or 
in  front.  The  other  wound  was  inflicted  from  the  rear.  It  entered  tho 
left  side  and  followed  the  course  of  the  ninth  rib.  There  was  also  a 
wonnd  on  the  arm  which  appeared  to  have  been  inflicted  from  the  rear. 
The  State  closed. 

J.  D.  McCutcheon  was  the  first  witness  for  the  defense.  His  exam- 
ination in  Chief  was  directed  to  a  review  of  the  testimony  of  the  State 
with  regard  to  the  tracks  of  the  three  horses.  As  to  the  general  course 
pursued  by  the  said  horses  after  they  severally  crossed  the  creek  there 
was  no  material  difference  between  the  testimony  of  this  witness  and  that 
of  the  witnesses  for  the  State,  except  that  this  witness  denies  that  the 
tracks  at  any  place  showed  that  one  of  the  small  horses  passed  the  large 
horse  and  suddenly  doubled  on  the  large  horse's  course.  This  witness, 
speaking  by  the  appearanee  of  the  tracks,  also  testified  positively  that 
McCoy's  horse  at  no  place  traveled  out  of  a  walk,  and  that  neither  of  the 
small  horses  got  out  of  a  walk  except  at  one  place  where  one  of  them  ap- 
peared to  have  jumped.  This  testimony  the  witness  reiterated  on  cross- 
examination,  and  declared  that  defendant  never  admitted  to  him  or  told 
him  that  he,  defendant,  killed  McCoy.     On  re-examination  the  witness 
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testified  that  W.  R.  Brown  told  him  that  he,  Brown,  killed  McCoy,  and 
that  defendant  had  nothing  whatever  to  do  with  the  killing.  The  wit- 
nees  was  Brownes  brother-in-law. 

Z.  T.  Howell,  Brown's  father-in-law,  testifying  for  the  defense,  de- 
scribed  the  course  pursued  by  McCoy^s  horse  substantially  as  it  was  de- 
scribed  by  previous  witnesses.  He  stated,  however,  that  McCoy's  horse 
at  no  place  traveled  in  a  gait  faster  than  a  walk.  The  tracks  of  the  small 
horses  showed  them  to  have  traveled  in  a  walk  'Ho  a  point  within  fifteen 
or  twenty  steps  of  where  they  were  meeting  McCoy  af ter  he  turned  from 
the  ereek  and  where  McCoy^s  horse  was  dead.  At  this  point  they  both 
•wheeled  and  seemed  to  run  up  the  creek.  One  horse  tore  up  the  ground 
considerably,  the  other  some,  not  so  much.  There  was  no  place  where  the 
small  horse  tracks  overlapped  the  large  ones/'  On  cross-examination 
this  witness  stated  that  on  the  evening  of  the  shooting  the  defendant 
called  him  from  the  field  and  told  him  that  W.  R.  Brown  had  killed  Mc- 
Coy and  his  horse  on  the  creek  and  that  he  wanted  the  witness  to  get 
him  Brown's  coat. 

J.  D.  Faircloth  testified  for  the  defense  that  he  examined  the  trail  of 
McCoy's  horse  on  the  Sunday  evening  af  ter  the  fatal  Friday.  He  saw 
many  other  horse  tracks,  but  examined  none  of  them.  McCoy 's  horse  at 
no  time  traveled  faster  than  a  walk. 

Nat  Holton  testified  for  the  defense  that  he  met  McCoy  a  week  or  ten 
days  before  his  death.  On  that  occasion  McCoy  told  witness  that  W.  R. 
Brown  got  his,  McCoy's,  cattle,  and  that  if  he  ever  caught  said  Brown  in 
the  woods  he  intended  to  fill  him  füll  of  buckshot.  On  that  same  day 
the  witness  met  Brown  and  told  him  what  McCoy  said. 

John  Jenkins  testified  for  the  defense  that  on  the  Tuesday  preceding 
the  fatal  Friday  he  met  McCoy,  who  asked  him  about  some  cattle.  McCoy 
said,  **I  have  lost  some  cattle.  I  know  where  some  went  to,  but  others 
I  do  not.  The  first  time  I  see  Bill  Brown  in  the  woods  I  am  going  to 
gire  him  the  devil.''  Witness  repeated  this  conversation  to  Brown  on 
the  next  day. 

John  Myatt  testified  for  the  defense  that  on  the  night  of  the  fatal  Fri- 
day W.  R.  Brown  came  to  him  at  Bremond  and  surrendered,  reporting 
that  he  had  killed  McCoy.  The  witness  was  then  deputy  sheriff.  The 
defense  closed. 

In  rebuttal  the  State  introduced  several  witnesses  who  testified  that 
they  carefully  examined  the  ground  about  the  place  of  shooting,  and  the 
tracks  of  the  three  horses.  These  witnesses,  in  detail,  corroborated  the 
testimony  of  the  preceding  State's  witnesses  with  regard  to  the  tracks 
and  other  physical  evidences  on  the  ground.  One  of  the  said  witnesses 
testified  that  he  traced  the  wounds  in  the  body  of  the  dead  horse,  and 
foand  by  actual  experiment  that  the  one  behind  the  ear  was  inflicted 
from  the  rear,  and  the  wounds  in  the  back  were  inflicted  from  the  front. 
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Simmons  &  Crawford  filed  an  able  brief  and  argament  for  appellant. 
W.  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  JüDGE. — It  is  chai'ged  in  the  indictment  that  the  defendant 
and  one  Brown  ^*acted  together*'  in  murdering  the  deceased.  The  court 
instructed  the  jury  that  *^if  the  defendant,  acting  by  himself,  or  acting 
together  with  one  W.  R.  Brown/*  etc.,  killed  the  deceased,  etc.  Defend- 
ant exceptßd  to  this  instruction  upon  the  ground  that  the  indictment  did 
not  Charge  him  severally  with  the  commission  of  the  murder,  but  charged 
that  Said  murder  was  c-ommitted  jointly  by  Brown  and  himself,  and  that 
therefore  said  instruction  was  inapplicable  and  unwarranted.  We  do  not 
regard  the  exception  as  well  grounded.  If  the  indictment  had  simply 
charged  that  the  defendant  and  Brown  committed  the  murder,  unques- 
tionably  a  conviction  under  it  would  be  sustained  upon  proof  that  he  alone 
committed  the  murder,  or  that  he  acted  together  as  a  principal  with 
Brown  or  with  anyone  eise  in  its  commission.  Davis  v.  The  State,  3 
Texas  Ct.  App.,  91;  Gladden  v.  The  State,  2  Texas  Ct.  App.,  508;  Wil- 
liams V.  The  State,  42  Texas,  392.  The  allegation  that  the  defendant 
and  Brown  acted  together  in  the  commission  of  the  murder  we  regard  aa 
mere  surplusage,  not  descriptive  of  the  offense,  not  material  in  any  re- 
spect,  and  as  neither  enlarging  or  restricting  the  responsibility  or  rights 
of  the  defendant.  We  are  clearly  of  the  opinion  that  under  the  indict- 
ment the  defendant  might  legally  be  convicted  of  the  murder,  not  only 
npon  proof  showing  that  he  acted  together  with  Brown  in  its  commission, 
but  upon  proof  showing  that  he  committed  it  alone,  without  Brown  in 
any  manner  being  connected  with  its  commission. 

Another  portion  of  the  Charge  of  the  court  was  excepted  to  by  the  de- 
fendant on  the  grounds  that  it  was  unwarranted  by  the  evidence  and  was 
npon  the  weight  of  the  evidence.  The  portion  of  the  Charge  referred  to 
reads  as  foUows:  "The  mere  presence  of  a  party  at  the  time  and  place 
where  an  offense  is  committed  does  not  constitute  such  party  a  princi- 
pal; he  must  be  present  at  the  time  and  place  with  a  knowledge  of  and 
participation  in  the  offense.  Of  this  the  jury  are  to  judge  from  the  sur- 
rounding  circumstances  in  proof,  such  as  companionship  of  the  parties 
and  the  conduct  of  defendant  at,  before,  and  af ter  the  commission  of  the 
offense.^*  We  think  this  paragraph  of  the  charge  was  fully  warranted  by 
the  evidence,  and  we  are  furthermore  of  the  opinion  that  it  is  not  upon 
the  weight  of  evidence.  To  instruct  the  jury  that  a  certain  fact  may  be 
inferred  upon  proof  of  other  facts  without  assuming  that  such  other  facts 
have  been  proved,  is  not  always  a  charge  upon  the  weight  of  evidence 
within  the  meaning  of  the  rule.  Sharpe  v.  The  State,  17  Texas  Ct.  App., 
486.  Considered  with  reference  to  the  evidence  in  this  case  we  think 
Said  paragraph  of  the  charge  is  correct. 
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Another  paragraph  of  the  Charge  was  excepted  to  by  the  defendant. 
It  reads  as  follows:  '^If  you  do  not  believe  that  defendant  was  present 
»t  the  time  of  the  killing  you  will  acquit  him."  We  see  no  error  in  this 
Paragraph  when  it  is  considered  in  connection  with  the  context  and 
with  other  portions  of  the  Charge.  The  defense  of  alibi  was  not  presented 
"by  the  evidence  any  further  than  that  no  eye-witness  testified  that  de- 
fendant was  present  at  the  time  and  place  of  the  homicide.  It  was  not 
«üown  by  the  defendant^  or  attempted  to  be  shown^  that  he  was  at  another 
place  at  the  time  of  the  homicide.  There  was  no  evidence  demanding  a 
Charge  as  to  the  defense  of  alibi,  and  the  instruction  above  quoted  was 
more  favorable  to  the  defendant  than  was  absolutely  required. 

Considering  the  Charge  of  the  court  as  a  whole,  we  regard  it  as  free  of 
error.  It  is  a  clear,  comprehensive,  and  correct  Statement  of  the  princi- 
ples  of  law  applicable  to  the  facts  of  the  case. 

One  of  the  groundsof  defendant's  motion  for  a  new  trial  is  certain  im- 
proper remarks  made  by  counsel  for  the  State  in  the  closing  address  to 
the  Jury.  There  was  no  exception  made  to  said  remarks  at  the  time  they 
were  made^  and  objections  thereto  are  presented  for  the  first  time  in  the 
motion  for  a  new  trial.  The  objections  come  too  late  and  can  not  be 
considered.  It  is  only  by  proper  bill  of  exception  that  such  objections 
can  be  availed  of  on  appeal,  unless  perhaps  where  it  be  clearly  made  to 
appear  that  the  defendant  has  suffered  in jury  f rom  such  improper  remarks, 
and  it  is  not  so  made  to  appear  in  this  instance.  Mason  y.  The  State, 
15  Texas  Ct.  App.,  534;  Jackson  v.  The  State,  18  Texas  Ct.  App.,  586. 

There  are  certain  papers  in  the  record  relating  to  the  trial  and  acquit- 
tal  of  Brown  subsequent  to  the  conviction  of  the  defendant,  and  defend- 
ant Claims  that  Brownes  testimony  in  his  behalf  is  material,  etc.  These 
papers  are  not  properly  a  part  of  the  record,  and  we  are  aware  of  no  rule 
of  practice  which  would  Warrant  us  in  giving  them  consideration. 

But  one  other  question  is  presented,  and  that  is  the  sufficiency  of  the 
evidence  to  support  the  conviction.  While  the  evidence  is  circumstan- 
tial,  we  think  it  is  very  cogent  and  conclusive  of  the  defendant's  guilt. 
To  our  minds  it  shows,  beyond  any  reasonable  doubt,  that  he  participated 
in  the  murder  of  the  deceased — ^a  murder  which  the  evidence  in  this  case 
ahows  was  a  cowardly  and  deliberate  assassination. 

The  judgment  is  affirmed. 

Aßrmed. 

Judges  all  present  and  concurring. 
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Bill  Jokes  v.  The  State. 

Ifo.  6626.    Dedded  June  12. 

1.  Practice— Charge  of  the  Court. — The  indictment  alleged  the  ownership  of  the 
Stolen  propertj  to  be  in  Frank  Paxton  and  C.  C.  McClure,  and  the  oourt  charged  the 
jaiy  as  foUows:  *'  If  from  the  evidence  adduced  in  this  case  you  are  satisfied  beyond 
a  reasonable  doubt  that  *  *  *  defendant  unlawfully  took  one  cow,  *  *  *  the 
property  of  Frank  Paxton  and  C.  C.  McClure,  without  the  consent  of  said  Paxton  and 
Said  McClure  or  of  eüher  of  thetn/'  etc.  Held,  that  the  words  italicised  should  have 
been  omitted,  and  that  the  charge  as  to  consent  should  have  been  "  without  the  con- 
sent of  Frank  Paxton  and  without  the  consent  of  C.  C.  McClure,"  etc. 

2.  Theft — ^Fact  Case. — See  the  statement  of  the  case  for  the  substance  of  evidence 
held  insufficient  to  support  a  conviction  for  theft. 

Appeal  from  the  District  Court  of  Llano.  Tried  below  before  Hon. 
A.  W.  Mourßund. 

The  conviction  in  this  case  was  for  the  theft  of  a  cow,  the  property  of 
Paxton  and  McClure.  The  penalty  assessed  against  the  appellant  was  a 
term  of  two  years  in  the  penitentiary. 

With  reference  to  the  proof  on  the  trial  sußcit  that  it  showed  the  tak- 
ing  from  the  possession  of  Paxton  and  McClure  in  Llano  County  of  a  cow 
of  a  certain  descriptiou,  and  that  thereafter  the  defendant  sold  a  cow  of 
the  same  description  to  one  Whitfield  in  Williamson  County,  By  his 
brother  A.  E.  Jones  and  by  Bud  Miller  the  defendant  proved  his  pur- 
chase  of  the  cow  he  sold  Whitfield  from  one  Ed  Smith,  who  claimed  to 
live  in  San  Saba  County;  and  by  W.  C.  Hartley  it  was  proved  that  Ed 
Smith  lived  in  said  Llano  County  some  years  prior  to  this  trial  and  that 
he  had  been  in  said  county  as  a  visitor  since  his  removal  therefrom. 

Miller  £  Lauderdale,  for  appellant. 

W,  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

Willson,  Jüdge. — This  conviction  is  for  the  theft  of  a  cow,  and  must 
be  set  aside  because  of  a  fundamental  error  in  the  charge  of  the  court. 
The  indictment  alleges  ownership  of  the  cow  in  two  persons  jointly,  to- 
wit,  Frank  Paxton  and  C.  C.  McClure,  and  the  jury  are  instructed  in  the 
Charge  as  follows:  *'  If  from  the  evidence  adduced  in  this  case  you  are 
satisfied  beyond  a  reasonable  doubt  that  *  *  *  defendant  unlawf ully 
took  one  cow,  *  *  *  the  property  of  Frank  Paxton  and  C.  C.  Mc- 
Clure, without  the  consent  of  said  Paxton  and  said  McClure  or  of  either 
of  them,''  etc.  The  words  *^or  of  either  of  them"  should  have  been 
omitted,  and  the  charge  as  to  consent  should  have  been  '^without  the 
consent  of  Frank  Paxton  and  without  the  consent  of  C.  C.  McClure,"  etc. 
Woods  V.  The  State,  26  Texas  Ct.  App.,  490. 

Other  questions  presented  in  the  record  are  not  considered,  as  they  are 
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not  likely  to  arise  on  another  trial.  We  will  remark,  however,  that  as 
presented  in  the  statement  of  facts  the  evidence  does  not  in  our  opinion 
Warrant  the  conviction,  but  upon  another  trial  suflBcient  proof  of  defend- 
anf  8  guilt  may  be  adduced. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  renianded. 

Judges  all  present  and  concnrring. 


Ex  Parte  E.  C.  Roberts. 

No.  6624-    Decided  June  m, 
Workin^  Public  Boads.— A  resident  Citizen  of  a  city  which,  under  the  authority 
of  its  charter»  exercises  exclusive  oontiol  over  the  streets,  allejs,  and  public  highways 
within  its  corporate  limits,  can  not  be  reqoired  to  perform  labor  upon  the  public  iioads 
outside  of  the  said  dty  limita 

Habeas  Corpus  on  appeal  f rom  the  County  Court  of  El  Paso.    Tried 
below  before  Hon.  J.  E.  Townsend,  County  Judge. 
The  opinion  f  uUy  discloses  the  case. 

Patierson  S  Buchler ^  tor  the  relator. 

TT.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

Hurt,  Judge. — The  road  overseer,  H.  H.  Dulany,  made  complaint 
against  the  appellant,  charging  him  with  wilfully  failing  and  refusing 
to  work  a  public  road.  Upon  this  complaint  the  justice  issued  his  War- 
rant, by  Tirtue  of  which  he  was  arrested  by  the  constable  and  held  in  cus- 
tody  to  answer  said  Charge  before  the  justice.  Before  the  trial,  he  being 
in  custody  of  the  oflScer,  appellant  applied  to  the  county  judge  for  the 
writ  of  habeas  corpus.  The  writ  issued  as  prayed  for.  The  constable 
retumed  that  he  held  him  by  virtue  of  the  Warrant  of  arrest  and  the 
complaint  made  by  the  overseer,  and  the  appellant  was  remanded  to 
cnstody. 

Upon  the  trial  of  the  writ  the  appellant  proved  that  he  is  a  resident 
Citizen  of  the  city  of  El  Paso  and  has  been  for  more  than  four  years;  that 
said  city  of  El  Paso  is  an  incorporated  city;  that  it  was  such  up  to  March 
2,  1889,  by  virtue  of  a  special  act  of  the  Legislature  of  Texas  approved 
May  17, 1873,  and  on  March  2, 1889,  continued  to  be  such  by  virtue  of  a 
special  act  of  the  Legislature  approved  March  2,  1889;  that  by  both  of 
said  acts  the  said  city  through  its  city  Council  is  given  exclusive  control 
and  power  over  all  streets,  alleys,  public  grounds,  and  highways  of  the 
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city,  and  is  given  exclusive  control  and  power  to  open,  alter,  widen,  ex- 
tend,  establieh,  regulate,  grade,  clear,  and  otherwise  iraprove  said  streets; 
that  when  said  notice  was  served  on  him  he  was  a  bona  fide  resident  Citi- 
zen of  El  Paso,  and  had  been  f or  f our  years  prior  to  that  time,  and  is  now 
such,  and  that  during  all  of  that  time  he  has  paid  his  State,  county,  and 
municipal  taxes;  that  said  city  has  now,  and  for  sixteen  years  past  has  had 
oontinuoijsly,  and  had  when  said  notice  was  served,  a  de  jure  municipal 
•govemment  under  its  charter,  and  was  actually  and  now  is  actually  ad- 
ministering  the  same  in  all  of  its  departments. 

Roberts  being  a  resident  Citizen  of  the  city,  could  tte  be  required  to 
work  the  road  ontside  of  the  city  limits,  the  charter  of  the  city  confer- 
ring  upon  the  city  authorities  exclusive  power  and  control  over  the 
streets,  alleys,  and  public  ways  therein,  and  the  city  having  assumed  the 
exercise  of  such  power?  This  is  the  only  question  presented,  and  it  raust 
be  answered  in  the  negative.  The  subject  is  exhaustively  discussed  by 
Judge  Gray,  the  trial  judge  in  The  State  v.  Jones,  18  Texas,  774,  and 
his  opinion  was  adopted  by  the  Supreme  Court.  See  also  Sayles'  Civ. 
Stats.,  art.  4d5da. 

The  judgment  of  the  county  judge  is  reversed  and  the  applicant  ordered 
discharged. 

Ordered  accordingly. 

Judges  all  present  and  concurring. 
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' No,  6570.    Bedded  June  15. 

1.  XTnlawfülly  Carrying  PistoL — ^A  person's  temporary  residence  is,  for  the  time 
being,  his  ''home  and  his  own  premisee,"  within  tlie  exception  of  tlie  Statute  defining 
the  offense  of  unlawfuUy  carrying  a  pistol. 

2.  Same. — It  is  no  violation  of  tlie  law  for  a  person  to  carry  a  pistol  from  lüs  tem- 
porary to  his  permanent  residence. 

8.  Same — "Traveler." — A  person  wliile  going  from  his  temporary  to  his  perma- 
nent home  in  another  county  is  a  "traveler"  within  the  exception  of  the  Statute  defin- 
ing the  offense  of  unlawfuUy  carrying  a  pistol. 

4.  Same— Charge  of  the  Court. — To  supply  omissions  in  the  general  Charge  of 
the  court  the  def endant  requested  a  special  Instruction  embodying  the  rules  announced 
above,  which  Instruction  was  refused.     Ueld,  error. 

Appeal  from  the  County  Court  of  Milam.  Tried  below  before  Hon. 
E.  Y.  Terral,  County  Judge. 

The  conviction  was  for  unlawfuUy  carrying  a  pistol,  and  the  penalty 
assessed  was  a  fine  of  125  and  twenty  days  in  the  county  jail. 

The  opinion  discloses  the  case. 

T.  S,  Hendersoriy  for  appellant. 
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W.  L.  Davidson,  Assißtant  Attomey-General,  for  the  State. 

WiLLSON,  JüDOE. — When  defendant  was  seen  with  the  pistol  he  wag 
st  the  house  of  one  Jennings.  He  was  temporarily  residing  at  Jennings^ 
and  for  the  time  being  that  was  his  home  and  bis  own  premises.  His 
permanent  residence  was  in  another  county.  When  he  lef t  Jennings's  to 
retnm  to  his  permanent  home  he  carried  the  pistol  with  him.  These 
facts  do  not  constitute  the  offense  of  unlawf ully  carrying  a  pistol  upon 
the  person.  He  had  the  right  to  have  and  carry  the  pistol  at  Jen- 
nings's  house^  because  he  was  upon  his  own  premises  within  contem- 
plation  of  the  law.  He  had  the  right  to  take  the  pistol  to  his  permanent 
home  when  he  lef  t  Jennings^s;  and  besides,  while  going  from  Jennings's 
to  his  permanent  home  in  another  county,  a  distance  of  many  miles,  he 
was  a  person  traveling  within  the  meaning  of  the  law.  We  think  the 
evidence  fails  to  show  an  offense. 

The  court  did  not  charge  fuUy  and  correctly  the  law  of  the  case.  De- 
fendant excepted  to  the  charge  and  requested  a  special  Instruction,  which 
was  ref  used,  and  he  excepted. 

Because  the  court  did  not  charge  the  law  of  the  case,  and  because  the 
evidence  fails  to  show  that  defendant  carried  the  pistol  unlawfully,  the 
jadgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 


Jack  Foster  v.  The  State. 
No.  66O4.    Decided  June  16. 

1.  Murder — ^Evidence. — On  a  trial  for  murder  the  State  was  pennitted  to  proye 
that  the  deceased  owned  a  pasture  traversed  by  a  neighborhood  road;  that  the  gate  to 
the  pasture,  near  which  the  homicide  was  committed,  was  frequently  left  open  by  un- 
known  parties,  and  that  consequently  the  deceased,  about  two  weeks  before  he  was 
killed,  removed  the  gat«  and  stretched  wires  across  the  gateway,  and  that  said  wires 
were  daily  taken  down  and  left  down  by  unknown  parties.  To  this  proof  the  defense 
objected  because  the  evidence  did  not  connect  the  defendant  with  any  of  the  acts  of  the 
said  unknown  parties.  But  hM,  that  in  view  of  the  whole  evidence,  the  evidence  ob 
jected  to  was  properly  admitted.  It  tended  to  throw  light  upon  the  transaction  and  to 
explain  the  presence  and  conduct  of  the  deceased  at  the  time  and  place  of  the  homicide. 

2.  Same — Charge  of  the  Court. — The  State's  witness  J.  was  permitted  to  testify 
that  the  defendant's  brother,  T.  F.,  in  the  absence  of  defendant  told  him  that  he,  the 
said  T.  F.,  held  the  deceased  while  the  defendant  cut  him  with  a  knife.  This  evidence 
being  hearsay  was  admitted  for  the  only  purpose  for  which  it  was  competent — to  im- 
peach  the  credibility  of  the  defendant's  witness  T.  F.  But  the  trial  court  omitted  to 
instruct  the  jury  that  the  said  evidence  could  l>e  considered  by  them  for  the  Single  pur- 
pose only  of  determining  the  credibility  of  the  said  witness  T.  F.,  and  not  as  crimina- 
tive  evidence,  and  this  Omission  was  material  error. 
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8.  Same— Practice—Hearsay  Evidenoe.— The  trial  ooart  refuaed  to  permit  the 
defense  to  prove  Statements  about  the  transaction  made  bj  the  deceased  after  he  was 
wounded.  Held,  that  the  proposed  evidence  being  purely  hearsay  it  was  properly 
ezcladed. 

4.  Same — Char^  of  the  Court — Seif  DefenBe. — See  the  opinion  for  a  Charge  of 
the  coart  held  erroneous  because  not  warranted  bj  any  evidenoe  on  the  trial ;  and  see 
the  Statement  of  the  case  for  evidence  demanding  of  the  trial  court  a  oomprehensive 
Charge  on  seif -defense. 

Appeal  from  the  District  Court  of  San  Saba.  Tried  below  before 
Hon.  A.  W.  Moursund. 

Under  an  indictment  charging  him  with  the  murder  of  Thomas  Sel- 
man,  in  San  Saba  County,  Texas,  on  the  30th  day  of  August,  1886,  the 
appellant  was  convicted  of  manslaughter^  bis  punishment  being  assessed 
at  a  term  of  five  years  in  the  penitentiary. 

The  Statement  of  facts,  which  Covers  about  one  hundred  and  forty  pages 
of  the  transcript,  may  be  briefly  summarized  as  foUows: 

The  home  place  of  the  deceased  was  surrounded  by  bis  large  pasture, 
which  Said  pasture  was  traversed  by  at  least  one  neighborhood  road. 
Until  about  two  weeks  before  the  homicide  the  said  road  entered  the  pas- 
ture on  the  north  side  through  a  plank  gate.  Several  witnesses  for  the 
State  testified  that  for  a  long  time  preceding  the  removal  of  th^t  gate  and 
the  Substitution  in  its  place  of  wires  nailed  across  the  gateway  unknown 
parties  had  been  in  the  habit  of  opening  it  and  leaving  it  open;  and  after 
the  Substitution  of  wires,  which  was  about  two  weeks  before  the  homicide, 
the  same  or  other  unknown  parties  cut  the  said  wires  daily  and  lef t  them 
down.  Each  and  all  of  the  said  State  witnesses  testified  that  they  had 
never  seen  the  defendant  open  the  gate  or  cut  the  wires,  and  that  they 
had  no  knowledge  upon  which  to  suspect  any  particular  person  of  those 
acts.  No  eye  witness  to  the  tragedy  testified  for  the  State,  but  it  was 
conceded  that  the  fatal  cutting  took  place  on  the  said  neighborhood  road 
at  the  said  gate.  It  was  also  admitted  by  the  defense  that  the  fatal  cut 
was  inflicted  by  the  defendant  on  the  af ternoon  of  August  30, 1886,  and 
that  Selman  died  that  evening  about  sunset  at  the  house  of  Riley  Smith. 
The  venue  was  proved  by  all  of  the  witnesses  who  testified  in  the  case. 

One  Mauning  Clements  testified  for  the  State  that  while  horse  hunting 
during  the  week  preceding  the  killing  of  Selman  he  encountered  the 
defendant  in  the  woods  not  far  from  that  point  on  the  north  line  of  Sel- 
man's  pasture  whence  the  gate  had  been  recently  removed.  Xo  person 
was  with  defendant,  and  there  was  no  road  near  the  place  where  he  then 
was.  After  greeting  the  defendant  the  witness  asked  him  what  he  was 
doing  at  that  particular  out-of-the-way  place.  He  replied,  ^'  We  have 
been  busy  for  a  week  trying  to  keep  Selman's  pasture  gate  down.  We 
are  going  to  keep  it  down  or  kill  every  Selman  on  the  creek."  Some  time 
after  Selmans  death  the  witness  met  the  defendant  at  a  wedding  at  Tom 


Digitized  by 


Google 


1S89.]  FosTER  V.  The  State.  47 

Benfro's  place.  The  wedding  was  at  night.  A  fire  was  kept  buming  in 
the  yard,  aud  in  the  course  of  the  evening  the  shifting  about  of  guests 
left  the  witness  and  defendant  alone  at  the  fire.  Defendant  asked  wit- 
neflß,  "  Do  you  remember  what  I  said  to  you  that  day  by  Selman's  gate?" 
The  witness  replied  that  he  did^  and  defendant  asked  him  if  he  had  ever 
repeated  that  remark  to  anybody.  Witness  replied  that  he  had  not,  and 
defendant  said  to  him,  "  Then  for  God's  sake  don't  teil  it,  for  if  you  do 
it  will  break  our  necks." 

William  Parker  testified  for  the  State  that  a  year  or  two  af ter  the  death 
of  Selman  he  met  the  defendant  at  the  funeral  of  Anderson  Johnson,  in 
McCulloch  County.  Defendant  on  that  oecasion  asked  the  witness  to 
take  a  walk  with  him,  remarking  that  he  had  something  to  teil  witness. 
When  they  reached  a  certain  horse  lot  the  witness  asked  defendant  what 
he  had  to  teil  him.  Defendant  replied  that  he  was  in  trouble  about  the 
killing  of  Tom  Selman.  He  proceeded  then  to  teil  the  witness  that  he 
and  his  brother  Tom  Foster  were  at  the  north  f  ence  of  Selman 's  pasture, 
cutting  the  said  fence  in  order  to  pass  in  with  their  wagon,  when  Tom 
Selman,  armed  with  a  gun,  came  up  and  proceeded  to  abuse  them,  and 
that  when  Selman  raised  his  gun  to  strike  them,  his  brother  Tom  Foster 
canght  the  said  Selman  and  held  him  while  he,  defendant,  killed  the  said 
Selman  with  his  knife. 

The  defense  proved  by  Neil  Foster,  the  father  of  defendant,  that  the 
defendant  and  his  brother  Tom  left  his  house  on  the  fatal  day  to  go  to 
Selman's  to  haul  posts  for  Selman  under  a  previous  cöntract  with  Selman. 
Tom  rode  his  pony  and  defendant  drove  an  ox  wagon,  whicli  contained 
*'  grub,''  bed  clothes,  tools,  and  a  water  barrel.  Late  that  evening  a  man 
named  Eed  Dragoo  and  Tom  Foster  came  to  witness's  house,  reported  the 
cutting  of  Selman  at  the  gate,  and  Selman's  request  that  the  witness  take 
his  wagon  and  haul  him  to  Riley  Smith's  house.  Witness  went  back  with 
them  to  the  gate,  where  he  found  Selman  sitting  on  the  ground  nursing 
his  wounded  arm.  He  and  Dargoo  put  Selman  in  the  wagon  and  hauled 
him  to  Riley  Smith's  house,  where  witness  left  him.  Defendant  had 
reached  home  when  Tom  and  Dragoo  arrived. 

Tom  Foster  and  Dragoo  were  the  only  eye  witnesses  of  the  tragedy. 
Their  narratives  as  to  what  transpired  immediately  at  the  time  of  the 
cutting  are  circumstantially  the  same.  As  that  of  Tom  Foster  relates 
the  circumstances  leading  up  to  the  cutting  it  is  given  in  detail.  He 
testified  that  under  a  cöntract  previously  entered  into  with  Selman  he 
and  the  defendant  left  their  father's  house  on  the  morning  of  the  fatal 
day  to  go  to  Selman's  house  to  work  for  him  a  week  hauling  poles.  They 
traveled  the  neighborhood  road,  which  entered  the  pasture  at  the  south 
fence,  for  two  reasons — it  was  the  better  route,  and  they  were  able  to 
get  water  with  which  to  fiU  their  barrel  on  that  route,  and  were  not  on 
the  other  and  more  direct  route.     About  two  weeks  previous  to  that  day 
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the  plank  gate  at  which  the  said  road  entered  the  pastnre  was  removed 
and  wires  were  stretched  across  the  space.  These  wires  were  secured  by 
being  stapled  at  one  end  and  hooked  at  the  other  in  such  manner  that 
they  eould  be  taken  down  and  replaced  at  will.  When  they  reached  the 
gate  the  wires  were  down.  They  passed  in  and  went  to  Selman's  house 
via  Farris's  house,  where  they  took  dinner.  On  reaching  Selman's  house 
they  were  informed  that  Selman  was  at  work  in  his  field.  Witness  went 
to  the  field,  leaving  defendant  at  the  house,  and  got  Selman.  After  some 
pleasant  talk  at  the  house  Selman  said  that  he  was  not  ready  to  have  the 
poles  hauled,  and  it  was  agreed  that  witness  and  defendant  would  retum 
next  week  and  do  the  work.  Witness  and  defendant,  leaving  Selman  at 
his  house,  then  started  home  the  way  they  had  come,  witness  riding  ahead 
of  defendant's  wagon.  As  they  approached  the  gate,  the  wires  still  being 
down,  the  witness  observed  Mr.  Dragoo  approaching  the  gate  from  the 
outside.  [From  this  point  the  testimony  of  Dragoo  is  the  same  as  that 
of  this  witness. — Reporter.]  Just  before  reaching  the  gate  the  witness 
heard  a  voice  behind  him  exclaim,  **  Oh,  yes,  boys,  you  didn't  expect  to 
find  me  herel^'  Defendant  tumed  his  head  and,  as  did  witness,  saw  Sel- 
man approaching  the  wagon  with  a  Single  barreled  shotgun  in  his  band. 
Defendant  replied  to  him,  *'  I  didn't  think  anything  about  it.*'  Selman 
replied,  *'  I  will  make  you  think  about  it! "  and  the  wagon  having  stopped, 
approached  within  striking  distance  of  defendant,  and  Struck  at  him  with 
the  gun.  Defendant  caught  the  gun  with  his  left  band  and  ''slid''  out 
of  the  wagon,  when  a  struggle  for  the  possession  of  the  gun  ensued  be- 
tween  him  and  Selman.  Presently  Selman  let  loose  of  the  gun  with  his 
right  band  and  Struck  defendant  a  severe  blow  in  the  face  with  his  fist. 
He  finally  wrenched  the  gun  from  defendant's  hold  and  fired  it  at  him. 
Defendant  avoided  being  shot  by  knocking  the  gun  aside.  He  then  drew 
his  knife  and  in  the  band  to  band  fight  which  ensued  cut  Selman  two  or 
three  times  on  the  arm.  Selman  then  cried  **enough"and  sat  down. 
Defendant  got  into  his  wagon  and  went  home.  Selman  called  to  Dragoo 
for  help,  and  Dragoo  bound  his  wounded  arm  with  a  handkerchief .  Sel- 
man then  asked  that  a  wagon  be  procured  to  remove  him,  suggesting 
finally  that  witness's  father's  wagon  could  be  obtained.  Witness  and 
Dragoo  went  to  witness's  house  and  retumed  with  Neil  Fester,  witness'a 
f  ather,  and  the  wagon.  Neil  Foster  and  Dragoo  put  Selman  in  the  wagon 
and  took  him  to  Riley  Smith's  house. 

The  testimony  of  the  witnesses  Tom  Foster  and  Red  Dragoo,  supported 
incidentally  by  proof  of  other  cireumstances,  presents  the  case  of  the  de- 
fendant. For  instance,  it  was  positively  testified  by  Dick  and  Charley 
Selman  that  the  wires  were  nailed  across  the  gateway,  and  not  stapled  at 
one  end  and  hooked  at  the  other  in  a  manner  that  they  could  be  readily 
taken  down  and  replaced,  yet  several  witnesses  for  the  defense  testified 
that  at  various  times  during  the  ten  days  preceding  the  homicide  they 
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passed  through  that  gateway,  and  always  foand  the  wires  so  stapled  and 
hooked^  and  neyer  nailed.  It  was  shown  also  that  immediately  after  the 
cQtting  the  defendant  went  tq  the  house  of  a  neighbor  and  reported  the 
cutting  to  him,  and  inferentially  that  he  besought  that  neighbor's  aasist- 
ance  for  the  wounded  man.  It  was  also  shown  that  a  special  prosecuting 
attomey,  acting  in  the  absence  of  the  district  attorney,  being  unable  to 
attend  the  inquest  on  the  day  after  the  killing,  instructed  the  county  attor- 
ney to  attend  the  inquest  and  file  complaint  Ägainst  every  person  who 
was  present  and  saw  the  difficulty,  charging  each  of  them  with  complieity 
in  the  killing,  in  order  to  disqualify  them  to  *'swear  the  defendant  out/' 
and  that,  accordingly,  every  person  present,  and  Neil  Fester  who  was  not 
present,  was  charged  with  the  offense. 

The  State  introduced  N.  B.  Johnson  as  a  witness  to  impeach  Tom 
Foster.  He  testified  in  substance  that  he  and  old  man  Clements  and 
Tom  Renfro  took  Tom  Foster  and  Dragoo  from  Neil  Festeres  house  to 
Riley  Smith's  house  on  the  morning  after  the  killing  to  attend  the  in- 
quest; that  he  and  Tom  Foster  being  left  alone  for  a  few  minutes  at  a 
certain  point  on  the  route,  the  said  Foster  pröceeded  voluutarily  to  state 
to  him  the  circumstances  of  the  cutting;  that  the  substance  of  the  said 
Tom  Festeres  Statement  was  as  follows:  *  *  *  <*  When  we  got  to 
the  gate  I  got  down  from  my  horse  and  laid  the  wires  down,  and  while  I 
was  doing  so  I  looked  off  to  one  side  of  the  read  and  saw  Selman  hunk- 
ered  down  behind  some  bushes.  I  said  to  Jack,  ^There  is  Selman.* 
Jack  said,  *I  don't  care  if  he  is.'  Selman  then  came  Walking  up  to  us 
with  a  gun  and  said,  *  Oh,  boys,  you  didn't  expect  to  see  me  here,  did 
you  ?'  Jack  replied,  *  We  didn't  think  anything  about  it.'  Selman  then 
began  disputing  with  Jack  and  drew  back  bis  gun  to  strike  him,  when  I 
caught  him  from  bis  back  and  held  bis  arms  while  Jack  pulled  out  bis 
knife  and  did  the  cutting." 

To  meet  the  testimony  of  the  witness  Johnson  the  defense  introduced 
Tom  Eenfro,  who,  referring  to  the  journey  from  Neil  Foster's  house  to 
Biley  Smith's  house  on  the  morning  of  the  inquest,  testified  that  he  had 
immediate  and  personal  charge  of  Tom  Foster.  He  knew  as  a  matter  of 
fact  that  Tom  Foster  and  N.  B.  Johnson  were  not  alone  together  for  a 
Single  instant  during  that  journey,  and  he  knew  that  on  that  trip  Tom 
Foster  made  no  Statement  whatever  about  the  cutting  of  Selman  to  John- 
son or  anybody  eise. 

G.  W.  and  0.  A.  Walters,  for  appellant. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

"WiLLSON,  Jüdge. — Deceased  owned  a  pasture  through  which  there 
was  a  neighborhood  road.     There  was  a  gate  on  said  road  opening  into 


Vol.  xxvin-4 


Digitized  by 


Google 


50  Texas  Court  of  Appeals  Reports.  [Austin, 

Said  pasture.  This  gate  was  frequently  lef t  open  by  unknowü  parties. 
About  two  weeks  before  the  horaicide  deceased  removed  the  gate,  aad  in 
itß  place  stretched  wires  across  the  read.  These  wires  were  daily  taken 
down  and  lef t  down  by  unknown  parties.  Near  this  entrance  to  the  pas- 
ture and  on  said  read  the  homieide  occurred.  On  the  trial  the  defend- 
ant  objected  to  testimony  showing  that  said  gate  had  been  lef t  open,  and 
that  said  wires  had  been  taken  down  and  left  down,  because  it  was  not 
shown  that  the  defendant  was  in  any  way  connected  with  these  acts,  and 
he  reserved  a  bill  of  exceptions  to  the  admission  of  said  testimony.  We 
are  of  the  opinion  that  under  the  facts  of  this  case  the  testimony  was  ad- 
missible.  It  tended  to  throw  light  upon  the  transaction,  and  was  so 
closely  connected  therewith  as  to  render  it  relevant  and  necessary  to  a 
proper  understanding  of  the  circumstances  of  the  homieide.  It  tended 
to  explain  the  presence  and  conduct  of  the  deceased  at  the  place  and 
time  of  the  homieide.     Hobbs  v.  The  State,  16  Texas  Ct.  App.,  517. 

N.  B.  Johnson,  a  witness  in  behalf  of  the  State,  testified  that  on  the 
day  after  the  homieide  he  had  a  conversation  with  Tora  Foster,  defend- 
ant's  brother,  and  who  was  present  at  the  homieide,  in  which  conversa- 
tion said  Tom  Foster  stated  that  he  held  the  deceased  while  the  defend- 
ant cut  him  with  a  knife.  This  conversation  with  Tom  Foster  did  not 
occur  in  the  presence  of  the  defendant,  and  was  therefore  hearsay,  and 
inadmissible  as  criminative  evidence  against  the  defendant.  It  was  ad- 
missible  for  but  one  purpose — that  is,  to  impeach  the  testimony  of  Tom 
Foster,  and  for  this  purpose  alone  it  seems  it  was  offered  and  admitted. 
But  the  court  in  its  charge  to  the  jury  omitted  to  instruct  that  said  tes- 
timony could  not  be  considered  as  criminative  evidence,  but  could  be 
considered  for  the  single  purpose  only  of  determining  the  credibility  of 
the  witness  Tom  Foster.  This  testimony  going  to  the  jury  as  it  did, 
ivithout  any  instruction  from  the  court  restricting  its  consideration  and 
«effect,  was  well  calculated  to,  and  no  doubt  did,  prejudice  and  injure  the 
rights  of  the  defendant  as  criminative  evidence.  Barron  v.  The  State, 
23  Texas  Ct.  App.,  462;  Tucker  v.  The  State,  Id.,  512;  Brauch  v.  The 
State,  15  Texas  Ct.  App.,  96. 

It  was  not  error,  we  think,  to  reject  testimony  offered  by  defendant  to 
prove  Statements  made  by  the  deceased  after  he  was  wounded  as  to  the 
transaction,     This  was  hearsay  evidence. 

One  Paragraph  of  the  charge  of  the  court  is  as  follows:  *'  If  defendant 
was  on  the  premises  of  said  Selman  at  a  point  wehere  he  had  no  lawful 
right  or  permission  to  be,  and  by  bis  own  volnntary  wrongful  acts  in  so 
being  ou  Selman's  premises  without  any  right  or  permission,  or  by  other 
wrongful  acts  injuriously  affecting  the  property  of  said  Selman,  caused 
and  provoked  the  difficulty,  then  defendant  would  not  be  justified,"  etc. 
Defendant  objects  to  this  portion  of  the  charge  upon  the  ground  that  it 
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was  not  demanded  or  warranted  by  the  evidence,  and  we  think  the  objec- 
tion  must  be  sustained. 

It  is  ßhown  by  the  evidence  that  the  defendant  at  the  time  of  the  hom- 
icide  was  returning  home  from  deceased's  residence,  where  he  had  been 
with  a  wagon  to  do  some  hauling  for  deceased.  He  was  on  the  premises 
of  deceased  with  his  permission  and  as  his  employe.  He  was  traveling 
the  neighborhood  road,  a  road  much  traveled,  and  the  most  direct  road 
to  his  home.  He  had  never  been  forbidden  by  the  deceased  to  travel 
Said  road  through  said  pastnre,  or  notified  in  any  waythat  it  was  wrong 
to  do  so.  There  is  no  evidence  that  he  injured  or  attempted  to  injure 
the  property  of  deceased,  or  that  he  had  committed  or  was  committing 
or  attempting  to  commit  any  trespass  upon  the  premises  or  property  of 
the  deceased.  These  being  the  facts,  it  was  material  error  to  instruct 
the  Jury  as  above  quoted,  and  thus  present  to  them  an  issue  not  raised 
by  the  evidence,  and  the  error  was  one  calculated  to  mislead  the  jury 
prejudicially  to  the  defendant.  We  think  that  under  the  evidence  the 
defendant  was  entitled  to  a  füll,  unqualified  presentation  of  the  law  of 
«elf -defense. 

There  are  other  questions  presented  upon  the  charge  of  the  court  which 
we  do  not  pause  to  discuss,  for  the  reason  that  they  may  not  occur  on 
another  trial.  Neither  will  we  pass  upon  the  sufficiency  of  the  evidenoe 
to  Support  this  conviction,  but  will  remark  that  to  our  minds  self-defense, 
if  not  conclusively,  is  persuasively  established  by  it,  and  we  are  not  pre- 
pared  to  say  that  upon  the  evidence  as  presented  in  the  recor^  we  could 
permit  the  conviction  to  stand. 

Because  of  the  errors  we  have  specified  the  judgment  is  reveraed  and 
the  cause  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 


Jeff  Crowder  v.  The  State. 

No-  6568.  Decided  June  16. 
Bur^lary— Practice— Confession. — ^An  exception  to  the  rule  that  the  oonfession  of 
an  uncautioned  defendant  while  in  duress  can  not  be  used  in  evidence  against  him  is 
when  he  makee  as  a  part  of  said  confession  a  statcment  of  facts  or  circumstances  that 
are  foond  to  be  true  which  conduce  to  establish  his  guilt.  Code  Crim.  Proc.,  art.  750. 
Bat  to  bring  the  Statement  within  the  exception,  the  same  must  in  the  first  instance  be 
foond  to  be  true  in  pursuance  of  the  information  derived  from  the  accused  himself ,  and 
fioin  no  other  source.  It  would  be  no  objection  to  such  a  confession  that  afler  the  truth 
of  the  Statement  has  been  ascertained  in  pursuance  of  the  information  fumished  hj  the 
accosed  the  same  facts  should  be  established  by  information  derived  from  another  source. 
See  the  opinion  in  extenso  on  the  question,  and  not^  the  same  for  a  confession  Tield  under 
the  rule  announced  to  have  been  erroneously  admitted. 
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Appeal  from  the  District  Court  of  Hill.  Tried  below  before  Hon.  J» 
M.  Hall. 

The  conviction  in  this  case  was  for  burglary^  and  the  penalty  assessed 
by  the  verdict  was  a  term  of  three  years  in  the  penitentiary. 

The  opinion  discloses  the  case. 

J,  S.  Bounds  and  McKinnon  £  Carlton,  for  appellant. 

W.  L.  Davidsony  Assistant  Attorney-General,  for  the  State. 

Hübt,  Jüdge. — This  conviction  is  for  burglary.  Upon  the  trial,  over 
the  objection  of  the  defendant,  the  State  introduced  in  evidence  bis  con- 
fession. 

The  facta  were  these:  The  störe  house  of  Odell  &  Melton  was  burglar- 
ized  on  the  night  of  December  7,  1888.  James,  the  town  marshal  of 
Hnbbard  City,  arrested  the  defendant  on  the  next  day  about  nine  o'clock^ 
placed  him  in  the  calaboose,  and  kept  him  there  all  day.  During  the 
day  the  marshal  talked  to  the  defendant  about  the  burglary.  Defendant 
denied  all  knowledge  of  the  same.  About  eleven  o'clock  on  Sunday 
night,  December  8,  James  and  Graves  went  to  the  calaboose  and  had  a 
conversation  with  defendant  about  the  burglary.  James  told  defendant 
that  he  knew  that  Jeff  Stewart,  another  negro,  was  connected  with  him 
in  the  burglary,  and  that  if  he  would  give  Stewart  away,  he,  defendant, 
would  be  released.  James  also  told  him  that  they  had  found  some  money 
in  Cromer's  loft.  Thereupon  defendant  told  James  that  he  had  concealed 
the  money  at  a  certain  place  in  the  loft  of  Cromer's  hotel.  James  and 
Graves  then  left  defendant  in  the  calaboose,  and  went  to  the  hotel  to 
make  search  for  the  money.  They  searcbed  the  place  named  by  the  de- 
fendant, but  failed  to  find  the  money  because  they  misunderstood  the 
directions  given  by  the  defendant.  James  then  went  back  to  the  cala- 
boose  whence  he  brought  the  defendant  to  the  hotel  loft.  When  in  the 
loft  James  told  defendant  that  he  could  not  find  the  money,  and  requested 
defendant  to  point  out  the  place  where  he  had  concealed  it.  Defendant 
pointed  out  a  place.  But  it  seems  that  while  James  was  gone  to  the  cal- 
aboose Cromer,  the  hotel  keeper  for  whom  Jeff  Crowder  and  Jeff  Stewart 
were  hotel  servants,  received  information  of  the  place  where  the  money 
was  concealed  from  Jeff  Stewart.     Cromer  says: 

*'0n  Sunday  night  after  the  burglary,  when  James  and  I  were  looking 
in  the  loft  of  my  hotel  for  the  money,  ♦  ♦  *  the  negro  (meaning 
Stewart)  who  was  working  for  me  showed  me  where  he  said  the  defendant 
had  hid  the  money.  This  was  while  James  was  gone  to  the  calaboose 
after  defendant.  I  got  the  money,  and  when  James  came  with  defendant 
he,  defendant,  went  to  the  place  where  I  found  the  money.     I  showed  it 
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to  him^  and  he  said  it  was  the  money  he  had  got  out  of  Odell  &  Melton's 
«aloon.** 

It  appears  that  bat  one  person  entered  the  house,  and  that  this  person 
TTore  a  pair  of  overshoes.  A  pair  of  overehoes  were  found  in  the  hotel 
«ample  room.  Defendant  and  the  other  negro  slept  in  this  room.  Ap- 
pellant was  not  cautioned  as  the  law  directs. 

We  have  this  question  for  Solution:  A  makes  a  Statement  of  facts  or 
circumstances  found  to  be  true  whieh  conduce  to  establish  hie  guilt  (Code 
Crim.  Proc.,  art.  750),  but  the  fact  is  found. to  be  true,  not  through  or 
by  means  of  the  information  received  from  A,  but  from  that  received 
from  another  source  or  by  accident.  A  being  under  arrest  and  without 
caution,  is  his  confession  made  under  this  state  of  case  admissible  in  evi- 
dence  against  him?  Streng  reasons  can  be  giyen  in  favor  of  the  admis- 
sibility  of  the  confession. 

Let  US  take  a  case  of  murder:  B  is  hunting  in  a  forest  in  which  several 
cares  are  situated  near  together.  He  enters  a  cave  and  finds  the  body  of 
a  man  who  has  evidently  been  murdered  by  some  one.  The  murder  was 
committed  with  a  sharp-edged  instrument.  His  curiosity  being  aroused 
he  continues  to  search,  and  in  another  cave  near  to  that  containing  the 
body  he  finds  a  Woody  dirk  concealed  in  a  crevice;  and,  continuing  his 
investigation,  he  finds  under  a  rock  a  purse  containing  twenty  gold  pieces 
of  the  denomination  of  twenty  dollars.  He  goes  to  his  neighbor,  teils 
him  nothiug  of  his  discoveries,  but  induces  him  to  accompany  him  to  the 
caves  and  shows  to  him  all  he  had  discovered.  Neither  discloses  to  any 
other  person  what  they  had  seen.  They  keep  their  secret,  believing  this 
to  be  the  best  course  to  pursue  in  order  to  detect  and  arrest  the  murderer. 
Circumstances  point  to  G  as  the  guilty  party.  He  is  arrested  and  confesses 
his  guilt,  stating  that  at  a  certain  time  he  and  the  deceased  met  in  that 
forest;  that  he  killed  him  with  a  dirk;  that  he  killed  him  for  his  money; 
that  he  took  from  his  person  a  purse  containing  twenty  twenty-doUar 
gold  pieces  and  concealed  them  in  a  cave  near  the  cave  in  which  he  hid 
the  body.  At  the  trial  B  and  his  neighbor  swear  that  they  never  disclosed 
to  any  one  either  by  word  or  otherwise  what  they  had  seen  in  the  caves. 
TJnder  the  above  state  of  case,  are  the  confessions  of  C  competent — ad- 
missible in  evidence  against  him? 

C,  the  defendant  in  this  supposed  case,  made  a  statement  of  facts  and 
circumstances  which  were  found  to  be  true,  and  which  conduced  to  estab- 
lish his  guilt,  btU  they  were  not  found  to  be  true  by  meafis  of  the  infor- 
-niation  oMained  from  C — they  had  already  been  discovered.  In  the  case 
put  it  is  evident  that  C's  knowledge  of  the  facts  was  obtained  through 
hiß  guilty  participation  in  the  murder,  and  not  from  B  or  his  neighbor, 
or  others  through  them  or  either  of  them.  But  the  illustration  presents 
a  rare  case  indeed — such  as  would  not  arise  in  a  thousand  cases.  Honest 
and  truthful  men  through  prudential  considerations  conceal  such  dis- 
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ooTeries;  thej  mnst  disclose  sncli  matters,  and  that  promptly^  at  leaet  to- 
ßome  of  their  neighbors. 

On  the  other  band  cogent  reasons  will  be  fonnd  in  support  of  the  rule 
tbat  tbe  facts  and  circumstances  must  be  discoyered  in  pursuance  of  tbe 
information  received  from  tbe  defendant.  A  crime  is  committed;  tbe 
news  ßpreads  and  is  on  tbe  tongues  of  men,  women,  and  cbildren.  Tbe 
accused  is  arrested,  and  being  thus  placed  in  a  fearful  condition  be  be- 
comes  alarmed.  Officers  and  friends  believing  bim  guilty  suggest  a  con- 
fession.  Believing  tbat  it  would  be  better  for  bim,  or  tbat  bis  life  would 
be  saved  by  so  doing,  be  confesses,  and  baving  beard  in  some  way  tbe  true 
facts  or  some  of  tbem — tbougb  by  wbat  means  or  from  wbat  source  is  a 
mystery  to  otbers — ^be  relates  tbem,  or  one  of  tbem.  Tbis  is  f  ound  to  be 
tme,  and  conducing  to  establisb  bis  guilt,  bis  confession  is  received  in 
evidence  and  conviction  usually  foUows. 

Tbe  case  in  band  illustrates  tbis  very  strongly.  From  tbe  evidence  it 
is  rendered  certain  tbat  but  one  person  entered  tbe  bouse.  Was  it  tbe 
defendant,  or  was  it  Jeff  Stewart?  Did  Stewart  learn  of  tbe  wbereabouts 
of  tbe  money  from  defendant?  Or  did  tbe  defendant  learn  of  tbe  place 
wbere  tbe  money  was  bid  from  Jeff  Stewart?  Did  tbe  defendant  steal 
tbe  money  and  inform  Stewart  of  tbat  fact,  and  also  inform  bim  of  its 
place  of  concealment?  Or  did  Stewart  steal  tbe  money  and  give  sacb 
information  to  tbe  defendant? 

We  believe  tbat  tbe  Statute  (Code  Crim.  Proc,  art.  750)  requires  tbat 
tbe  facts  and  circumstances  stated  by  tbe  accused  must  be  found  to  be 
true  in  pursuance  of  or  by  means  of  tbe  information  received  from  tbe 
accused,  and  tbat  if  tbey  are  found  to  be  true  from  any  otber  source  tban 
tbat  emanating  from  defendant,  bis  confession  will  not  be  admissible. 
But  we  wisb  to  be  caref  ul  at  tbis  point. 

Suppose  tbe  accused  sbould  make  a  statement  of  a  fact,  wbicb  fact,  in 
pursuance  of  bis  statement,  is  found  to  be  true,  and  tbat  after  it  is  found 
to  be  true  in  pursuance  of  bis  statement,  otbers  sbould  find  tbe  same  fact- 
to  be  true  from  information  received  from  anotber  source.  Tbis  woüld 
not  render  tbe  confession  incompetent. 

In  support  of  tbe  conclusion  reacbed  we  cite  tbe  f oUowing  autborities, 
viz.:  Code  Crim.  Proc,  art.  750;  Walker  v.  Tbe  State,  2  Texas  Ct. 
App.,  326;  Allison  v.  Tbe  State,  14  Texas  Ct.  App.,  122;  Nolen  v.  Tbe^ 
State,  Id.,  474. 

Tbe  judgment  is  reversed  and  tbe  case  is  remanded  for  anotber  trial^ 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 
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Le5  Rooitemobe  V.  The  State. 

Wo.  6621.    Decided  Jum  15. 
Theffc — ^Practice^Accomplice  Teotimony. — A  conviction  for  crime  can  not  T)e 
had  apon  the  uncorroborated  testimonj  of  an  accomplice.    See  the  oplnion  for  tlie  sab- 
stance  of  evidenoe  Juld  insaificient  to  support  a  conviction  for  theft,  because  based  apon 
the  onoorroborated  teetimonj  of  an  accomplice. 

Appeal  from  the  District  Court  of  Wilbarger.  Tried  below  before 
Hon.  G.  A.  Brown. 

The  opinion  states  the  case.  The  penalty  assessed  was  a  term  of  fiye 
years  in  the  penitentiary. 

No  brief  for  appellant. 

W.  L.  Davidson,  Assistant  Attomey-General,  and  0,  W.  Walters,  for 
the  State. 

Hurt,  Jüdge. — ^This  conviction  is  for  the  theft  of  a  horse. 

On  the  9th  day  of  November,  1888,  near  Vernon,  Wilbarger  County, 
Frank  Crenshaw's  gray  horse  was  in  the  barn  of  its  owner,  the  bam  be- 
ing  closed  and  fastened.  On  that  night  the  east  door  shutter  was  pried 
open,  and  the  horse  taken  by  some  one.  Crenshaw  states  that  the  de- 
fendant  knew  how  to  open  the  shutter,  and  that  without  such  knowledge 
the  shutter  could  not  have  been  opened  in  the  manner  in  which  it  was. 
opened.  It  is  made  to  appear  on  cross-examination  that  others  had  the 
same  information  as  defendant  had  regarding  the  door.  This  is  the  only 
circumstance  tending  to  connect  the  appellant  with  the  theft  of  the  horse, 
ontside  of  the  testimony  of  Shannon,  save  the  fact  that  ho  was  seen  talk- 
ing  with  Hill,  Cooper,  and  Shannon — Hill  and  Cooper  being  the  other 
persons  implicated  by  Shannon — ^these  conversations  occurring  in  the 
town  of  Vernon  just  before  and  after  the  theft. 

Shannon,  who  was  evidently  one  of  the  thieves,  made  a  complete  case 
against  the  appellant.  Besides  being  contradicted  by  other  witnesses,  he 
contradicts  his  own  former  Statements,  and  makes  out  a  very  clear  case 
of  perjury  committed  upon  a  former  trial  or  on  this  trial.  Being  an  ac- 
complice, he,  to  sustain  a  conviction  upon  his  testimony  should  be  cor- 
roborated  by  other  witnesses  or  witness.  This  should  be  testimony  from 
a  pure  source,  tending  to  connect  the  defendant  with  the  theft  of  the  horse. 
That  defendant  did  know  how  the  shutter  to  the  barn  was  fastened,  and 
that  this  was  necessary  knowledge,  etc.,  weighs  nothing  when  considered 
in  connection  with  the  fact  that  others  had  the  same  knowledge.  That 
he  associated  with  Hill  and  Cooper,  and  con^ersed  with  them,  or  even 
with  Shannon,  is  not  such  testimony  as  would  sanction  the  verdict — not 
such  corroboration  as  would  justify  a  conviction  upon  the  testimony  of 
an  avowed  thief. 
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Because  the  accomplice  is  not  suflSciently  corroborated  the  conviction 
is  sei  aside^  the  judgment  is  reversed^  and  the  case  remanded  for  another 
trial. 

Reversed  and  remanded. 

Judges  all  present  and  ooncnrring. 


J.  T.  Sneed  V.  The  State. 

No.  6571.    Decided  June  15, 

1.  Wilful  Obstruction  of  a  Public  Boad — Evidenoe. — It  is  a  general  rale  that 
wbat  is  Said  or  done  by  participants  ander  the  immediate  spur  of  a  transaction  becomes 
a  pari  of  the  transaction»  and  it  is  the  transaction  that  speaks.  In  such  cases  it  is  not 
necessary  to  examine  as  witnesses  the  persons  who,  as  participators  in  the  transaction, 
thus  instructively  spoke  and  acted.  What  they  did  or  said  is  not  hearsay,  bat  is  part 
of  the  transaction  itself .  Under  this  rule  the  trial  court  erred  in  ref using  to  permit  the 
defendant  to  prove  that  when  he  was  preparing  to  and  was  in  the  act  of  enclosing  his 
land»  T.,  the  adjacent  land  proprietor,  told  him  *'togo  ahead  and  build  his  pasture 
fence  on  the  same  line  with  his  field  fence  and  that  he,  T.,  would  move  his  pasture  fence 
back  so  as  to  have  a  road  of  the  proper  width."  Such  evidence  tended  to  rebut  the  evil 
intent  or  wilfulness  on  the  part  of  the  accused. 

2.  Same — Charge  of  the  Court. — The  charge  of  the  court  in  this  case  was  erro- 
neoas  in  that  it  omitted  to  define  the  term  '*  wilfuUy."  See  the  opinion  for  a  requested 
Instruction  to  supply  the  Omission  which,  though  insufficient  in  itself,  was  sufficient  to 
call  for  a  füll  and  correct  Instruction  from  the  court. 

Appeal  from  the  County  Court  of  Milam.  Tried  below  before  Hon. 
E.  Y.  Terral,  County  Judge. 

The  opinion  sufficiently  discloses  the  case.  The  penal ty  aesessed  against 
the  appellant  was  a  fine  of  one  dollar. 

T.  S.  Henderson,  for  appellant. 

W.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

White,  Presidixg  Judge. — This  appeal  is  from  a  judgment  of  con- 
viction for  wilfully  obstructing  a  public  road. 

On  the  trial  the  defendant  proposed  to  prove  that  whilst  he  was  pre- 
paring and  in  the  act  of  enclosing  his  land,  Tarver,  the  adjacent  land 
proprietor,  **told  him  to  go  ahead  and  build  his  pasture  fence  on  the 
same  line  with  his  field  fence,  and  that  he,  Tarver,  would  move  his  pas- 
ture fence  back  so  as  to  have  a  road  of  the  proper  width,"  and  that  upon 
this  agreement  the  fence  was  built  by  him.  This  evidence  was  excluded 
by  the  court  as  hearsay.  Under  the  peculiar  facts  of  this  case  we  are  of 
opinion  that  the  evidence  was  admissible  as  re.*  gestcB,  What  is  said  or 
done  by  participants  under  the  immediate  spur  of  a  transaction  becomes 
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a  part  of  the  transaction^  and  it  is  the  transaction  that  speaks.  In  such 
•cases  it  is  not  necessary  to  examine  as  witnesses  the  persons  who^  as  par- 
ticipators  in  the  transaction^  thus  instinctively  spoke  and  acted.  What 
ihey  did  or  said  is  not  hearsay,  but  is  part  of  the  transaction  itself. 
Whart.  Crim.  Ev.,  8  ed.,  sec.  262;  Hester  v.  The  State,  15  Texas  Ct. 
App.,  567.  The  evidence  tended  to  rebut  any  evil  intent  or  wilfulness 
on  the  part  of  defendant. 

In  the  Charge  of  the  court  as  given  to  the  jury  the  words  *^  wilful,^'  or 
"wilfuUy,*^  were  not  explained  nor  defined,  and  the  court  refused  the 
following  requested  instrnctions  of  defendant,  viz.:  '^If  the  defendant 
At  the  time  he  had  the  line  of  posts  put  up  believed  he  was  having  the 
sanie  placed  on  his  own  land,  then  you  can  not  convict  the  defendant, 
but  you  must  acquit  him.  The  defendant  can  not  be  convicted  unless 
he  wilf  uUy  obstructed  the  road  in  question,  and  the  court  defines  '  wil- 
f uUy '  to  mean  with  evil  or  wicked  intent,  or  malice.  So,  bef ore  you  can 
find  or  convict  defendant,  you  must  believe  beyond  a  reasonable  doubt 
that  the  defendant  obstructed  the  road,  and  that  at  the  time  he  did  so 
he  was  prompted  by  evil  or  wicked  intent,  or  by  malice;  and  if  you  so  find 
you  must  acquit  him.'* 

This  Instruction  is  correct  as  f ar  as  it  goes.  It  should  have  added  in 
further  defi^ing  "wilfully*'  that  the  party  did  the  act  '^without  reason- 
able ground  to  believe  it  to  be  lawful.^*  Thomas  v.  The  State,  14  Texas, 
Ct.  App.,  201;  Willson's  Crim.  Stats.,  sec.  685;  Parsons  v.  The  State, 
26  Texas  Ct.  App.,  192.  The  Instruction  certainly  was  suflBcient  to  call 
the  court^s  attention  to  a  most  important  Omission  in  the  Charge,  and  the 
<50urt  should  have  given  a  proper  Instruction  upon  the  subject. 

We  are  of  opinion  the  evidence  is  insufficient  to  show  a  *'  wilf ul ''  ob- 
struction  of  the  road  in  question,  according  to  the  legal  meaning  of  the 
Word  *'wilfully,"  as  used  in  the  Statute.  The  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 


Van  Müsgrave  v.  The  State. 

iVo.  6491.    Dedded  June  20. 

1.  Practice — Theft — Evidence.— On  a  trial  for  theft  it  is  competent  for  the  State 
to  ppove  the  theft  of  other  propertv  than  that  involved  in  the  trial  only  when  the  thefts 
were  oontemporaneoas,  and  then  only  when  such  proof  will  aid  to  establish  identity  in 
developing  the  Te%  gestCR^  and  for  that  purpose  alone  is  such  proof  admissible.  See  the 
opinion  on  the  question,  and  note  the  same  for  proof  hdd  under  this  rule  to  have  been 
«rroneously  admitted. 

2.  Same— Charge  of  the  Court. — The  admission  of  incompetent  evidence  over  the 
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objection  of  the  defendant  is  reversible  error  which  can  not  be  cured,  nor  its  effect  con- 
troUed,  by  a  charge  of  the  court. 

3.  Same — Ck)nfe88ion. — An  exception  to  tbe  rule  that  tbe  confession  of  an  unwarned 
defendant  while  in  duress  can  not  be  used  in  evidence  against  bim  is  when,  in  connection 
with  the  confession,  he  makes  a  Statement  of  facts  or  circamstances  found  to  be  true 
which  conduce  to  establish  bis  guilt.  The  facts  thus  stated  by  the  defendant  most  be 
known  to  bim  throogh  bis  guilty  participation  in  the  crime,  and  the  truth  of  the  same 
most  be  ascertained  by  means  of  the  information  derived  from  the  defendant.  See  the 
opinion  for  a  Statement  made  by  the  defendant  held  insufficient  as  a  predicate  for  the 
admission  in  evidence  of  a  confession  made  while  in  duress. 

Appeal  from  the  District  Court  of  Frio.  Tried  below  before  Hon.  D.. 
P.  Marr. 

This  conviction  was  for  the  theft  of  Brownes  bay  mare,  and  the  penalty 
assessed  was  a  term  of  five  years  in  the  penitentiary. 

Under  the  questions  discussed  in  the  opinion  of  the  court  it  is  unneces- 
sary  to  State  any  more  of  the  evidence  adduced  on  the  trial  than  that  per- 
taining  to  the  confession  of  the  defendant^  all  of  which  is  Condensed  in 
the  testimony  of  the  State's  witness  Harkness. 

The  Said  Harkness  testified  that  he  and  Frank  Rhodos  went  to  Bennett 
Musgrave's  house  in  Atascosa  County,  in  March,  1885,  in  quest  of  stolen 
horses.  While  in  the  house  the  witness  spoke  of  bu3ring  cattle,  when  the 
defendant  came  out  of  one  of  the  rooms  and  went  to  the  woodpile.  Wit- 
ness and  Rhodos  followed  and  arrested  him.  At  said  Musgrave's  place 
the  witnees  found  a  little  gray  pony,  which  a  short  time  before  was  stolea 
from  his  brother  in  Frio  County.  Defendant,  before  his  arrest,  claimed 
that  gray  pony.  While  at  the  woodpile,  and  while  defendant  was  under 
arrest,  the  witness  asked  him,  "  Where  is  that  little  bay  mare  you  and 
May  had?''  Defendant  replied,  "She  is  at  Calvin  Musgrave's."  Wit- 
ness, Rhodos,  and  defendant,  the  latter  being  in  custody,  went  to  Calvia 
Musgrave's  place,  on  reaching  which  the  defendant  said  to  Anderson,. 
^*Get  that  little  bay  mare."  Anderson  got  the  mare  from  a  field,  and 
brought  her  to  witness.  Witness  then  asked  defendant  where  she  camo 
from.  He  replied,  ^*  We  got  her  at  a  sheep  camp  near  Pearsall."  It  was 
in  consequence  of  defendant's  statement  at  Bennett  Musgrave's  that  wit- 
ness went  to  Calvin  Musgrave's  and  got  the  said  mare. 

No  brief  for  appellant. 

W.  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

Hurt,  Jüdge. — This  is  a  conviction  for  the  theft  of  a  mare,  the  prop- 
erty  of  W.  H.  Brown. 

Upon  the  trial  the  State  proved  by  J.  C.  Harkness  that  in  March,  1885, 
he  went  to  Atascosa  County  to  look  for  stolen  horses;  that  he  went  to  the 
house  of  Bennett  Musgrave — went  into  the  house,  and  after  sitting  there. 
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awbile  the  defendant  came  out  of  a  room  and  went  to  the  woodpile;  that 
witness  followed  to  the  woodpile  and  arrested  him;  that  he,  witness, 
found  a  gray  pony  at  Musgrave's  which  had  been  stolen  from  his  brother 
in  Frio  County  a  short  time  before;  that  defendant  claimed  this  pony  be- 
f  ore  his  arrest. 

That  part  of  the  testimony  relating  to  the  gray  pony  was  objected  to  by 
connsel  for  defendant,  The  objection  being  overruled,  a  bill  of  excep- 
tions  was  saved. 

Thia  evidence  was  not  admissible.  "  There  are  cases  in  which  it  is  ad- 
missible^  in  support  of  the  Charge  under  investigation,  to  adduce  in  evi- 
dence facts  which  may  refer  to  and  be  more  directly  connected  with  other 
offenses  than  the  one  for  which  the  accused  is  on  trial;  or  even  to  go  di- 
rectly into,  and  show  other  criminal  transactions  of  asimilar  character/' 
Such  evidence,  however,  is  admitted  mainly  wheu  it  is  necessary  to  estab- 
lish  identity  in  developing  the  res  gestce,  The  facts  objected  to  had  na 
tendency  to  identify  anything  whatever  which  would  aid  in  developing 
the  res  gestce. 

Such  evidence  is  received  also  for  the  purpose  of  completing  the  chain 
of  circumstances  relied  upon  to  establish  the  guilt  of  the  accused.  This. 
is  a  simple  proposition  when  understood.  If  the  thef  t  of  another  horse 
constitutes  afact  in  the  chain  of  facts — circumstances — ^which  connect  the 
accused  with  the  theft  of  the  horse  for  which  he  is  being  tried,  this  thef t 
is  admissible  in  evidence,  not  because  the  fact  introduced  is  theft  of  a 
horse,  but  because  it  is  a  criminative  fact.  Two  horses  are  stolen  at  the 
same  time  by  some  person.  A  is  on  trial  for  the  theft  of  one  of  them, 
to  wit,  a  bay  horse.  Recently  af ter  the  theft  he  is  found  in  possession  of 
a  gray  horse — one  of  the  horses  stolen.  A  is  also  found  in  possession  of 
the  bay  horse.  He  relies  upon  reasonable  explanation,  purchase,  or  mis- 
take.     The  State  can  introduce  in  evidence  the  theft  of  the  gray  horse. 

B^s  horse  is  in  the  stable.  At  the  stable  is  a  piece  of  rope  without  value.. 
B's  horse  is  stolen  by  some  person,  and  the  thief  also  takes  the  rope.  A 
is  found  in  possesiou,  recently  af  ter  the  theft,  of  the  rope.  The  prose- 
cution  can  introdnce  in  evidence  the  rope  matter,  and  upon  the  same 
principle  is  the  theft  of  the  gray  horse  admissible.  , 

The  facts  relating  to  the  theft  of  the  gray  pony  in  this  case  fail  to  bring 
the  case  within  the  reason  of  the  rule  above  stated.  When  was  this  gray 
pony  stolen?  Where  was  it  when  taken ?  Was  it  with  the  bay  mare  or  in 
the  vicinity  of  Brownes?    Upon  these  questions  we  are  left  in  the  dark. 

Brownes  mare  was  stolen  early  in  March,  1885.  Early  in  March  Hark- 
ness  went  to  Atascosa  and  found  the  gray  pony.  He  says  the  pony  had 
been  stolen  from  his  brother  a  short  time  before  this,  but  he  does  not  teil 
US  from  what  place  or  part  of  the  county  the  pony  was  taken.  He  states 
that  it  was  taken  in  Frio  County.  Now,  if  the  pony  and  mare  had  been 
taken  at  the  same  time  this  fact  was  competent  evidence,  but  in  the  ab- 
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sence  of  such  proof  we  can  not  possibly  perceive  what  bearing  the  theft 
of  the  pony  has  upon  this  case.  It  certainly  develops  no  criminative  fact; 
nor  does  it  explain  a  competent  fact;  nor  even  yet  is  it  a  relative  fact, 
constituting  a  link  in  a  chain  of  facta  tending  to  establish  the  guilt  of 
the  appellant.  Hence  it  could  serve  bat  one  purpose,  which  was  to  un- 
justly  prejndice  the  case  of  the  appellant  in  the  estimation  of  his  triers. 
But  the  learned  judge  controls  this  matter  in  his  Charge.  This  is  true, 
and  was  necessary  in  a  case  in  which  the  evidence  was  competent.  Bat 
being  incompetent  for  any  purpose,  there  was  error  in  admitting  it. 

The  next  question  is,  was  the  error  cured — rendered  harmless — ^by  the 
Charge? 

If  a  person  commits  a  crime,  and  that  crime  is  a  material  fact  upon 
his  trial  for  the  commission  of  another  crime  (material  for  any  legitimate 
purpose),  he  certainly  will  not  be  allowed  to  object  to  the  introduction 
in  evidence  of  this  material  fact  because  it  establishes  his  guilt  of  another 
offense.  But  the  other  crime  not  being  admissible  for  any  purpose,  the 
accused  should  be  heard  in  his  objection  to  its  admission  in  evidence — 
heard  and  heeded,  because  no  Charge,  be  it  what  it  may,  can  prevent 
such  evidence  having  a  most  terrible  effect  upon  his  cause. 

Though  in  custody  and  without  caution,  the  confession  of  the  defend- 
ant  may  be  used  in  evidence  against  him  if,  in  connection  with  such  con- 
fession, he  makes  Statements  of  facts  or  of  circumstances  that  are  found 
to  be  true  which  conduce  to  establish  his  guilt.  The  defendant  must 
make  a  statement  of  facts  or  circumstances  which  must  be  found  to  be 
true,  and  these  must  conduce  to  establish  his  guilt  of  the  offense  being 
investigated.  The  facts  found  to  be  true  must  be  criminative.  .  They 
must  be  such  facts  as  were  known  by  the  defendant  because  alone  of  his 
guilty  participation  in  the  crime  charged  against  him.  To  illustrate: 
The  defendant  is  charged  with  theft,  is  under  arrest,  and  is  not  cautioned. 
He  is  asked  where  the  property  then  is.  He  answers  that  it  is  at  the 
house  of  a  certain  man.  This  is  found  to  be  true,  and  is  so  found  in 
pursuance  of  the  Information  received  from  defendant.  Now,  if  the 
surrounding  facts  and  circumstances  show  that  defendant's  kuowledge 
that  the  property  was  at  the  place  named  by  him  was  obtained  from  others, 
his  confession  would  not  be  admissible.  To  be  admissible  the  facts  must, 
with  reasonable  certainty,  exclude  the  hypothesis  that  the  defendant  was 
informed  by  some  one  eise  of  the  facts  stated  by  him,  and  which  were 
found  to  be  true.  They  must  conduce  to  establish  his  guilt,  which  is 
impossible  unless  he  knew  the  facts  through  his  guilty  connection  with 
the  offense  charged. 

But  it  is  contended  his  guilty  connection  is  shown  by  the  question  pro- 
pounded  and  his  ans  wer  thereto.  He  was  asked,  "Where  is  that  little 
bay  mare  that  you  and  May  had?"  He  answered,  "She  is  down  at  Cal- 
vin Musgrave's.^'    Now  in  the  question  propounded  there  is  nothing  cal- 
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cnlafced  to  indaoe  him  to  believe  that  May  and  he  were  charged  with  the 
theft  of  the  mare.  That  they  had  "  had''  her  was  true — ^the  defendant'a 
connection  being  shown  by  several  witnesses  to  have  been  innocent.  But 
let  US  snppose  that  the  question  had  been^  '' Where  is  the  little  bay  mare 
you  and  May  have  stolen?"  His  answer,  '*  At  Calvin  Musgrave's/*  The 
answer  to  snch  a  question  would  have  been  an  implied  confession  that  he 
and  May  had  stolen  the  mare.  Still^  this  would  not  have  admitted  the 
confession.  Why?  Because  the  facts  stated  and  found  true  must  con- 
duce  to  establish  his  guilt  before  the  confession  is  admissible  for  any  pur- 
pose  whatever.  The  writer  is  alone  responsible  for  the  rule  applicable  to 
this  last  Illustration.  Suppose  when  Harkness  went  to  the  woodpile  the 
defendant  had  voluntarily^  without  question,  stated  that  he  knew  his 
business;  that  he  knew  he  was  after  a  certain  stolen  bay  mare,  and  that 
he  and  May  had  stolen  the  mare.  Being  under  arrest  without  caution 
these  coufessions  would  not  have  been  admissible. 

Applying  these  rules  and  bearing  in  mind  that  the  bürden  is  upon  the 
State  to  show  that  the  confession  is  competent,  was  this  doneP  Was  it 
shown  that  the  fact  that  the  mare  was  at  Calvin  Musgrave^s  was  known 
to  defendant  through  his  guilty  connection  with  the  theft  of  the  mare? 
K  this  was  not  the  case  the  fact  that  the  mare  was  found  at  Musgrave's 
does  not  conduce  to  establish  defendant's  guilt  of  the  theft  of  the  mare. 

The  State  relies  alone  for  the  admission  of  the  confession  upon  this — 
that  is,  that  the  defendant  told  the  witness  where  the  mare  was,  and  that 
she  was  found  in  pursuance  of  this  Information  at  the  place  named  by 
defendant.  We  have  held,  and  still  hold,  that  when  facts  and  circum- 
stances  are  stated  and  found  to  be  true,  and  they  conduce  to  establish 
the  guilt  of  the  defendant,  all  the  confessions  are  admissible.  But  the 
proof  bearing  upon  this  matter  failing  to  show  that  the  fact  that  the 
mare  was  at  Calvin  Musgrave's  conduced  to  establish  defendant's  guilt, 
the  confession  was  not  admissible. 

Because  of  the  errors  above  mentioned  the  judgment  is  reversed  and 
the  case  remanded. 

Reversed  and  remanded, 

Judges  all  present  and  concurring. 


William  Wood  alias  William  Carson  v.  The  State. 

No.  66U-  Deeided  June  20. 
1.  Practice — Evidence. — It  is  a  generaJ  rule  of  evidence  that  **  declarations  made 
by  a  defendant  in  his  own  favor,  unless  a  part  of  the  res  gestm  or  of  a  confession  offered 
by  the  proeecution,  are  not  admissible  in  evidence  for  the  defense,"  and  should  be  re- 
jected  as  self-serving.  But  article  751  of  our  Code  of  Procedure  provides  that  * '  when 
a  detailed  act,  declaration,  conversation,  or  writing  is  given  in  evidence,  any  other  act, 
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declamtion,  or  writing  which  is  necessary  tö  make  it  fölly  andentood  may  also  be 
given  in  evidence."  See  the  opinion  for  a  declaration  of  the  defendant  in  this  case» 
made  af  ter  arrest,  held  to  bave  been  properly  exciuded  as  evidence,  inasmuch  aa  it  does 
not  come  witbin  tbe  purview  of  tbe  said  articie. 

2.  Bape — Evidence. — Over  tbe  defendant'8  objection  tbat  it  was  irrelevant  and 
immaterial;  tbe  prosecation  in  a  rape  cäse  was  permitted  to  prove  by  a  witness  tbat 
about  a  montb  before  tbe  alleged  rape  sbe  and  tbe  defendant  were  talking  about  sweet- 
bearts,  wben  tbe  defendant  said  be  "  bad  a  good  tbing,  but  it  was  not  black;"  and  tbat 
sbe  told  bim  be  "  bad  better  mind  bow  be  talked."  Held,  tbat  in  view  of  otber  proof 
in  tbe  case  (for  wbicb  see  tbe  opinion)  tbe  evidence  objected  to  was  properly  admitted. 

8.  Same — Fact  Gase. — See  tbe  opinion  and  tbe  Statement  of  tbe  case  for  evidence 
heid  sufficient  to  support  a  conviction  for  rape. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before  Hon. 
H.  0.  Head. 

The  indictment  charged  the  appellant  with  the  rape  of  Mrs.  Maggie 
Miles  in  Sherman,  Grayson  County,  Texas,  on  the  night  of  Wednesday, 
June  6,  1888.  His  trial  resulted  in  his  conviction,  and  he  was  awarded 
a  life  term  in  the  penitentiary. 

The  conviction  rests  upon  the  testimony  of  Matilda  Noel,  the  füll  sub- 
stance  of  which  is  set  out  in  the  opinion  of  the  court,  that  of  Mrs.  Miles, 
who  te^tified  to  the  facts  set  out  in  the  opinion  in  connection  with  the 
ruiing  upon  Matilda  Noel's  testimony,  and  upon  that  of  J.  R.  Coie. 

In  addition  to  her  testimony  as  stated  in  the  opinion,  Mrs.  Miles  testi- 
fied  that  her  room  on  the  premises  of  J.  R.  Cole,  in  Sherman,  Texas,  was 
forcibly  entered  by  a  negro  man  on  the  night  alleged  in  the  indictment. 
That  man,  by  force  and  threats  and  by  displaying  a  razor,  committed  an 
outrage  upon  her  person,  penetrating  her  female  organ  with  his  male 
member.  In  resisting  the  outrage  upon  her  person  the  witness  seized 
the  blade  of  the  razor,  the  effect  of  which  was  to  cut  the  thumb  and  the 
two  first  fingers  of  that  band.  The  witness  f  uUy  and  absolutely  identified 
the  defendant  as  the  man  who  raped  her.  As  he  left  the  defendant  told 
the  witness  that  if  she  ever  reported  the  transaction  he  would  kill  her. 
Witness  sat  up  in  a  chair  the  balance  of  the  night,  and  when  Mr.  Cole 
came  to  call  her  early  on  the  next  morning  she  told  him  what  had  oc- 
curred. 

Mr.  Cole  testified  for  the  State  that  when  he  went  to  call  Mrs.  Miles, 
who  was  a  domestic  in  his  employ,  on  the  morning  of  Thursday,  June 
7,  1888,  he  found  her  up  and  partially  dressed.  She  was  weeping  hyster- 
ically,  and  appeared  to  be  nearly  crazed.  She  informed  him  that  ehe 
was  raped  during  the  night,  and  exhibited  her  right  band,  the  thumb, 
fore,  and  middle  fingers  of  which  had  been  recently  cut.  Witness  then 
examined  the  bed  in  her  room,  on  which  he  found  several  large  spots  of 
blood. 

Alibi  was  the  defense  relied  upon,  and  it  was  supported  by  the  testi- 
mony of  a  large  number  of  witnesses,  who  testified  positively  that  defend- 
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ant  spent  the  night  of  the  alleged  rape  in  the  city  of  Dallas,  sixty  miles 
distant  f  rem  Shernian.  This  proof  was  met  by  the  State  with  the  testi- 
mony  of  one  Muir,  who  swore  that  he  saw  the  defendant  in  Sherman  on 
thef  night  of  the  alleged  rape,  and  by  that  of  one  Forrest,  who  swore  that 
he  saw  defendant  in  Sherman  about  day break  on  the  morning  after  the 
rape. 

J,  D.  Woods  and  A.  C.  Turner,  for  appellant. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Prbsiding  Jüdge. — But  three  bills  of  exception  appear  in 
this  record.  As  to  the  first,  the  judge  explains  that  after  he  had  over- 
ruled  the  application  for  continuance,  and  before  the  impaneling  of  the 
Jury  was  completed,  both  the  absent  witnesses  named  in  said  application 
appeared,  and  that  one  was  excused  by  defendant,  the  other  remaining 
to  testify.  Defendant  could  not  possibly  be  injured  undcr  the  circum- 
stances. 

2.  The  State  proved  by  John  Blain  that  he  was  marshal  of  the  cityof 
Sherman,  and  that  as  such  oflScer  he  went  to  Dallas,  and  on  Friday,  the 
8th  day  of  June,  1888,  at  about  11  o'clock,  he  arrested  defendant  on  Main 
Street  in  Dallas;  that  shortly  thereafter,  on  the  same  day,  he  put  defend- 
ant on  the  train  and  started  with  him  for  Sherman;  that  defendant  had 
been  legally  warned  as  to  any  statements  made  by  him  at  the  time  of  the 
arrest;  that  shortly  after  leaving  Dallas  he,  the  witness  Blain,  asked  de- 
fendant if  he,  defendant,  saw  Nat  Gunter  in  Dallas  on  Wednesday  night 
(the  night  of  the  rape).  The  defendant  answered  that  he  saw  Gunter  on 
Tuesday  night  (the  night  before  the  rape).  Defendant  then  proposed  to 
prove  by  said  Blain  that  when  he  arrested  defendant  at  about  11  o'clock 
he  at  that  time  warned  him  as  to  his  statements,  and  that  defendant 
then  and  there  told  him,  said  Blain,  that  he,  defendant,  was  in  Dallas, 
Texas,  on  Wednesday  night  (the  night  of  the  rape  at  Sherman),  and  that 
he  was  innocent  of  the  charge.  To  which  the  prosecution  objected  be- 
cause  the  same  was  a  statement  in  defendant's  interest,  and  the  court 
ßustained  the  objection  and  excluded  the  evidence. 

'*  Declarations  made  by  a  defendant  in  his  own  favor,  unless  a  part  of 
the  res  gesim  or  of  a  confession  offered  by  the  prosecution,  are  not  ad- 
missible  for  the  defense.^'  Whart.  Crim.  Ev.,  8  ed.,  sec.  690.  They  are 
considcred  as  self-serving.  But  our  Statute  provides  that  ''when  a  de- 
tailed  act,  declaration,  couversation,  or  writing  is  given  in  evidence,  any 
other  act,  declaration,  or  writing  which  is  necessary  to  make  it  fully  un- 
derstood  or  to  explain  the  same  may  also  be  given  in  evidence."  Code 
Crim.  Proc.,  art.  751.  Such  declarations,  acte,  etc.,  are  admissible 
whether  res  gestce  or  not.     Willson's  Crim.  Stats.,  sec.  2481.     The  cri- 
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terioQ  f er  their  admissibility  is^  are  they  necessary  to  make  any  other  act 
or  declaration  of  defendant  which  hae  been  proved  by  the  prosecution 
fully  understood,  or  do  they  explain  the  same?  In  this  case  the  State 
had  proved  that  defendant  told  Blain  that  he  had  seen  Gunter  in  Dallas 
on  Tuesday  night.  Did  the  fact  that  he  had  previously  told  Blain  that 
he,  defendant,  was  in  Dallas  on  Wednesday  night,  and  that  he  was  inno- 
cent  of  the  rape,  tend  in  any  manner  to  explain  his  statement  that  he 
had  seen  Gunter  in  Dallas  on  Tuesday  night,  or  did  it  in  any  manner 
tend  to  make  this  latter  statement  more  fully  understood?  We  can  not 
see  that  it  does.  As  shown  by  the  bill  of  exceptions  we  can  not  see  that 
the  court  erred  in  excluding  the  evidence. 

3.  Defendant's  third  bill  of  exceptions  shows  that  over  his  objections 
the  court  permitted  the  prosecution  to  prove  by  the  witness  Matilda  Noel 
that  about  a  month  before  the  alleged  rape  she  and  defendant  **  were  talk- 
ing  about  sweethearts,"  and  defendant  "said  he  had  a  good  thing,  but  it 
was  not  black,''  and  that  she  told  him  "  he  had  better  mind  how  he  talked/*^ 
This  conversation  occurred  in  the  alley  dose  to  the  place  where  the  rape 
was  alleged  to  have  occurred.  Defendant's  objection  was  that  the  evi- 
dence was  irrelevant,  immaterial,  foreign  to  the  issue,  and  calculated  to 
prejudice  the  defendant  with  the  jury.  Other  evidence  adduced  showed 
that  defendant  prior  to  the  rape  had  been  living  next  door  across  the  alley 
from  the  house  in  which  the  prosecutrix  lived,  and  in  which  she  was  rav- 
ished,  '^as  much  as  a  month  or  two;"  that  he  was  several  times  in  the 
yard  where  the  prosecutrix  lived;  that  some  three  weeks  before  the  occur- 
rence  he  had  spoken  to  her  from  the  yard  in  which  he  lived  and  told  her 
that  she  'Mooked  pretty;''  that  on  another  occasion  he  asked  her  to  give 
him  a  rose;  and  that  one  night  about  three  weeks  before  the  rape  he  came 
to  the  window  of  the  prosecutrix  and  asked  her  if  she  had  gone  to  bed, 
and  when  she  answered  that  she  had,  he  asked  her  if  she  would  not  read 
''the  cook  receipts"  to  him,  which  she  had  previously  promised  to  do; 
that  she  told  him  no,  and  he  went  away.  In  the  light  of  this  evidence 
we  are  of  opinion  the  court  did  not  err  in  admitting  the  testimony  of 
Matilda  Noel.  It  was,  it  may  be,  but  a  slight  circumstance,  still  it  tended 
to  show  the  bent  of  defendant's  mind,  and  when  read  in  the  light  of  these 
other  facts,  tended  further  to  show  who  the  party  was  the  defendant  re- 
f erred  to  when  he  told  the  witness  that  "  he  had  a  good  thing,  but  it  was 
not  black/'  In  Tomlin's  case,  25  Texas  Court  of  Appeals,  676,  the  evi- 
dence which  this  court  held  inadmissible  could  possibly  have  had  no  cön- 
nection  remotely  or  otherwise  upon  the  case  or  any  issue  involved  in  the 
trial,  but  was  an  independent  statement  made  five  years  before  the  rape 
was  committed  for  which  the  prisoner  was  on  trial,  and  before  he  even 
knew  the  prosecutrix  in  that  case. 

4.  The  only  other  question  necessary  to  be  noticed  is  the  sufficiency  of 
the  evidence.     Defendant's  identity  is  positively  proved  by  the  prosecu- 
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trix.  His  effort  was  to  establish  an  alibi.  That  bis  evidence  tended  most 
strongly  to  sustain  this  defense  can  not  be  denied^  and  that  there  is  a 
decided  conflict  in  the  evidence  upon  this  defense  is  most  true.  To  re- 
concile  and  settle  this  conflict  was  the  province  of  the  Jury,  and  if  they 
believed  the  testimony  of  the  prosecution,  the  evidence  is  amply  suflBcient 
to  snpport  the  verdict  and  judgment. 
The  judgment  is  affirmed. 

Aßrmed. 

Judges  all  present  and  concurring. 


D.  B.  Brown  et  al.  v.  The  State. 

No.  6520.     Decided  June  20. 

1.  Scire  Pacia»— Practice— Presiimptions.— A  judgment  nisi  was  rendered  on 
the  bail  bond  in  this  case  on  February  7,  1887.  Alias  capias  issued,  and  the  principal 
was  rearrested  and  placed  in  jail.  On  February  12,  1887,  on  his  verbal  motion  the  said 
judgment  nisi  was  set  aside,  and  he  was  discharged  without  being  required  to  enter  into 
new  recognizance.  The  principal  again  defaulting,  a  second  forfeiture  and  judgment 
nisi  was  on  September  12,  1887,  taken  on  the  bail  bond.  Scire  facias  issued  to  the 
sureties,  to  which,  amongst  others,  they  interposed  the  defense  that  they  were  dis- 
charged from  liability  on  the  bond  by  the  action  of  the  court,  because  after  the  first  for- 
feiture aud  the  principal*8  rearrest,  the  old  bond  became  functus  oßcio,  and  the  court 
should  have  exacted  new  recognizance  or  bond.  Held,  that  the  defense  will  not  avail 
in  this  case.  Article  461  of  the  Code  of  Criminal  Procedure  provides  that  upon  the  ar- 
rest  of  a  defaulting  principal  after  the  forfeiture  of  his  bail,  he  shall  be  required  to 
enter  into  new  bail  unless  the  forfeiture  has  been  set  aside  under  the  third  subdivision ' 
of  article  452  of  the  Code  of  Procedure,  in  which  case  the  original  bond  or  recognizance 
shall  remain  in  force.  In  this  case  the  judgment  sustaining  the  principaVs  verbal  mo- 
tion and  setting  aside  the  original  forfeiture,  does  not  show  the  grounds  upon  which 
eitber  it  or  the  motion  was  based.  In  this  State  of  case  the  presumption  obtains  that 
the  court  acted  within  the  provisions  of  subdivision  3  of  article  452  of  the  Code  of  Pro- 
cedure. 

2.  Same — Caption — Constitutional  Law. — The  writ  in  this  case  commenced 
•*  The  State  of  Texas,  to  the  sheriff  or  any  constable,  greeting."  Held  a  sufficient  com- 
pliance with  the  constitutional  requirement  that  all  process  in  this  State  shall  run  **  in 
the  name  of  the  State  of  Texas." 

3.  Scjne — Jurisdiction' — If  the  ofFense  charged  against  the  principal  in  the  bond 
be  one  which  is  made  a  distinct  crime  eo  nomine,  then  to  designate  the  offense  simply 
by  the  name  given  it  in  the  Code  will  be  sufficient  in  a  bail  bond  taken  eitber  before  or 
after  the  retum  of  indictment;  provided,  however,  that  after  indictment  the  very  same 
offense  is  stated  in  the  bond  as  is  charged  in  the  indictment.  The  rule  is  that  •*  if  the 
Charge  against  the  accused  is  known  and  can  be  designated  by  a  diatinctive  name,  it  is 
sufficient."  The  bond  in  this  case,  being  in  the  sum  of  $500,  was  conditioned  that  the 
principal  "  should  make  his  personal  appearance  before  the  honorable  District  Court  of 
Bosque  County,  Texas,  on  the  third  Monday  in  August,  1886,  then  and  there  to  answer 
the  State  of  Texas  upon  a  charge  by  indictment  duly  presented  in  said  court,  wherein 
D.  B.  Brown,  said  defendant,  is  charged  with  the  offense  of  embezzlement,"  etc.  Held, 
that  embezzlement  being  a  distinct  offense  eo  nomine ,  it  was  sufficiently  described  in 
bath  the  bond  and  scire  facias.  and  botli  were  sufficient  to  show  the  Jurisdiction  of  the 
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District  Court,  without  leciting  that  the  value  of  the  property  charged  in  ihe  indictment 
to  have  been  embezzled,  was  twenty  dollars  or  over.  See  the  opinion  in  extenso  on  the 
qaestion. 

4,  Same — ^Bail  Bond. — It  was  objected  that  the  bail  bond  is  more  onerous  than  the 
law  requires  in  that  it  binds  the  principal  personally  to  "appear  before  the  next  term 
of  the  District  Court,"  instead  of  "  before  said  court  at  its  next  term."  Held,  that  the 
objection  is  hypercritical. 

ö.  Practica — ^Variance. — The  scire  facias  recited  that  the  forfeiture  was  taken  and 
judgment  nisi  rendered  on  September  13,  1887.  The  judgment  nisi  when  offered  and 
read  in  evidence  showed  on  its  face  that  it  was  rendered  September  12,  1887.  Under 
the  rule  that  the  time  when  the  forfeiture  was  taken  must  be  correctiy  stated  in  the 
scire  facias,  the  variance  must  be  held  fatal. 

6.  Same — Widern  Sonans. — "  Wilkin''  and  **  Wilkins"  are  not  the  same  name  and 
are  not  idem  sanans,  and  this  variance  between  the  names  as  recited  in  the  scire  facias, 
judgment  nisi,  and  the  bond,  is  fatal  to  the  judgment  in  this  case. 

Appeal  from  the  District  Court  of  Bosque.  Tried  below  before  Hon. 
J.  M.  Hall. 

This  appeal  is  from  a  final  judgment  on  the  forfeiture  of  the  bail  bond 
of  D.  B.  Brown,  bailed  under  an  indictment  charging  him  with  embez- 
zlement.  Five  hundred  dollars  was  the  amount  of  the  bond  and  judg- 
ment. 

Bassett,  Muse  £  Muse,  for  appellants. 

W.  L,  Davidson,  Assistant  Attomey-General,  for  the  State. 

.  White,  Presiding  Judge. — Two  judgments  nisi  were  rendered  in  the 
lower  court  upon  the  bail  bond  in  this  case.  The  first  was  rendered  on 
the  7th  day  of  February,  1887.  Alias  capias  issued,  the  defendant  Brown 
was  rearrested,  was  placed  in  jail,  and  on  February  12  bis  verbal  motion 
to  set  aside  the  judgment  nisi  Coming  on  to  be  heard,  it  was  sustained, 
the  judgment  was  set  aside,  and  he  was  discharged  from  arrest  without 
being  required  to  enter  into  a  new  recognizance,  the  court  not  believing 
that  under  the  law  he  was  required  to  give  a  new  bond.  On  the  12th 
day  of  September,  1887,  thereafter,  the  defendant  Brown  having  again 
failed  to  appear  when  his  case  was  called  for  trial,  a  second  forfeiture  and 
judgment  nisi  was  taken  upon  the  bail  bond.  Scire  facias  issued  to  the 
sureties,  to  which,  amongst  other  defenses,  they  insist  that  they  are  and 
were  discharged  from  further  liability  upon  said  bond,  because  after  the 
first  forfeiture  and  defendant's  rearrest  the  old  bond  became  fundus 
officio,  and  the  court  should  have  required  him  to  enter  into  a  new  re- 
cognizance or  bail  bond,  under  the  provisions  of  article  461  of  the  Code 
of  Criminal  Procedure,  as  follows:  *'In  all  cases  where  a  forfeiture  is 
declared  upon  a  recognizance  or  bail  bond  a  capias  shall  be  immediately 
issued  for  the  arrest  of  the  defendant,  and  when  arrested  he  shall  be  re- 
quired to  enter  into  a  new  recognizance  or  bail  bond,  unless  the  forfeiture 
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taken  has  been  sei  aside  under  the  third  subdivision  of  article  452^  in 
which  case  the  defendant  and  hie  sureties  shall  remain  bound  under  bis 
present  recognizance  or  bail  bond."  The  third  subdivision  of  article 
452  provides  that  sickness  of  the  principal,  or  some  uncontroUable  eircum- 
ßtance  arising  from  no  fault  on  bis  part,  will  exonerate  a  defendant  and 
bis  sureties  from  liability  on  forfeiture. 

It  iß  a  furtber  provision  of  article  462  of  the  Code  of  Criminal  Proced- 
nre  that  "  wben  a  defendant  who  has  been  arrested  for  a  felony  under  a 
capias  has  previously  given  bail  to  answer  said  Charge,  bis  sureties  shall 
be  released  by  such  arrest,  and  he  shall  be  required  to  give  new  bail/' 
Gary  v.  The  State,  11  Texas  Ct.  App.,  527. 

The  judgment  setting  aside  the  forfeiture  does  not  show  upon  what 
ground  the  defendant's  verbal  motion  was  predicated,  nor  the  grounds 
upon  which  the  court  acted  in  setting  it  aside — it  is  wholly  silent  on  the 
matter.  We  will  presume  that  the  grounds  upon  which  the  motion  was 
based,  as  well  as  those  upon  which  the  court  acted,  were  the  statutory  ones 
mentioned  in  subdivision  3  of  article  452.  To  presume  otherwise  would 
be  to  presume  that  the  court  acted  in  defiance  of  the  piain  letter  of  the 
law.  As  presented  in  the  record,  we  can  not  hold  that  the  sureties  have 
been  relieved  of  their  liability  on  account  of  the  action  complained  of. 

In  answer  to  the  second  forfeiture  and  judgment  nisi  the  sureties  filed 
two  motions,  one  to  quash  the  scire  facias  and  the  other  to  quash  the  . 
bail  bond.  To  the  writ  of  scire  facias  it  was  objected  that  it  did  not  run 
*'in  the  name  of  the  State  of  Texas,"  as  is  required  in  the  Statute  (Code 
Crim.  Proc,  art.  443,  subdiv.  1),  which  prescribes  the  requisites  for  such 
writs.  The  writ  commenced,  **The  State  of  Texas:  To  the  sheriff  or 
any  constable,'*  etc.,  "greeting."  This  was  sufficient.  Willson's  Crim. 
Forms,  601.  It  in  fact  made  the  writ  run  **in  the  name  of  the  State  of 
Texas. ''  Werbriski  v.  The  State,  20  Texas  Ct.  App.,  131.  Our  Con- 
stitution provides  that  "the  style  of  all  our  writs  and  process  shall  be 
*  The  State  of  Texas."'  Const.,  art.  5,  sec.  12;  Willson's  Crim.  Stats.,  sec. 
2020. 

A  second  objeetion  was  that  the  writ  failed  to  state  an  offense  over 
which  the  District  Court  had  Jurisdiction.  The  objeetion  was  that  whilst 
the  writ  stated  the  offense  with  which  defendant  was  charged  as  '^embez- 
zlement,''  it  did  not  state  that  the  amount  charged  to  be  embezzled  was 
over  twenty  dollars,  and  therefore  did  not  show  Jurisdiction  in  the  Dis- 
trict Court. 

The  writ  recited  that  defendant  and  sureties  were  bound  in  the  penal 
ßum  of  $500,  "  conditioned  that  the  said  defendant  should  make  bis  per- 
sonal appearance  before  the  honorable  District  Court  of  Bosque  County, 
Texas,  on  the  third  Monday  in  August,  1886,  then  and  there  to  answer 
the  State  of  Texas  upon  a  charge  by  indictment,  duly  presented  in  said 
<H>urt,  wherein  D.  B.  Brown,  said  defendant,  is  charged  with  the  offense 
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of  embezzlement/^  etc.  One  of  the  statutory  requisites  for  bail  bonds  is 
"  that  the  offense  of  which  the  defendant  is  accused  be  dißtinctly  named 
in  the  bond^  and  that  it  appear  therefrom  that  he  is  accused  of  some 
offense  against  the  laws  of  the  State/^  Code  Crim.  Proc.^  art.  288,  snb- 
div.  3. 

It  is  contended  that  though  "  erabezzlement "  is  eo  nomine  an  offense 
against  the  laws  of  this  State,  that  it  is  nevertheless,  by  express  terms  of 
the  Statute  creating  it,  an  offense  made  punishable  in  the  same  manner 
as  is  the  crime  of  thef  t  (Penal  Code,  art.  786),  and  that  the  crime  of 
theft  is  punishable  either  as  a  felony  or  a  misdemeanor,  dependent  upon 
the  value  of  the  property  stolen — it  being  a  felony  if  the  value  is  twenty 
dollars  and  over,  or  a  misdemeanor  if  under  fchat  amount  in  value  (Penal 
Code,  art.  736);  that  the  felony  theft  is  alone  within  the  Jurisdiction  of 
the  District  Court,  and  that  the  same  rule  requires  that  embezzlement, 
to  be  within  the  Jurisdiction  of  the  District  Court,  must  have  been  of 
property  of  value  of  twenty  dollars  or  over;  that  in  this  case  the  scire 
facias  failing  to  show  or  allege  that  the  property  embezzled  was  of  twenty 
dollars  or  over  in  value,  is  fatally  defective,  does  not  show  Jurisdiction  in 
the  District  Court,  and  should  therefore  have  been  quashed.  This  same 
objection  was  urged  to  the  sufficiency  of  the  bail  bond  in  the  motion  to 
quash  that  instrument,  it  failing  also  to  state  that  the  defendant  was 
charged  by  indictment  with  embezzlement  of  property  of  over  twenty 
dollars  in  value.  In  the  indictment  the  amount  alleged  to  have  been 
embezzled  was  $49.90.  It  is  further  contended  that  both  the  bond  and 
the  scire  facias  are  defective  because  they  do  not  state  the  offense  with 
which  the  principal  is  charged  in  the  indictment.  Code  Crim.  Proc, 
art.  287,  subdiv.  2,  and  art.  443,  subdiv.  4.  We  will  discuss  the  two 
grounds  of  the  two  motions  together. 

A  scire  facias  under  our  practice  is  required  to  subserve  the  purposes  both 
of  a  Petition  and  a  writ.  Willson's  Crim.  Stats.,  sec.  2020.  It  sets  forth 
the  cause  of  action  upon  which  the  jndgment  final  will  be  claimed,  and 
in  this  class  of  cases,  as  in  all  others  where  a  moneyed  judgment  is  sought, 
it  is  elementary  that  the  pleadings  must  show  that  the  court  whose  au- 
thority  is  invoked,  has  Jurisdiction  of  the  subject  matter  over  which  it  is 
asked  to  exercise  its  Jurisdiction.  Again,  *'  it  has  been  settled  that  where 
a  bail  bond  or  recognizance  is  taken  after  indictment  foundy  the  very  of- 
fense of  which  the  principal  Stands  charged  must  be  named  in  the  bond, 
not  the  class  of  offenses.'^  Keppler  v.  The  State,  14  Texas  Ct.  App., 
173.  "  Nor  is  it  sufficient  to  use  in  the  bond  general  terms  which  in  legal 
Classification  may  include  the  offense  with  which  the  defendant  Stands 
charged."  Fester  v.  The  State,  27  Texas,  236;  Smalley  v.  The  State, 
3  Texas  Ct.  App.,  202;  Addison  v.  The  State,  14  Texas  Ct.  App.,  568; 
Vivian  v.  The  State,  16  Texas  Ct.  App.,  262. 

If,  however,  we  examine  these  cases  we  will  find  that  they  are  based 
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Ttpon  the  fact  that  either  the  offense  as  etated  in  the  bond  was  not  eo 
nomine  a  crime  known  to  our  Code^  or  that  the  bail  bond  stated  an  offense 
essentially  diflferent  and  distinct  from  that  stated  in  the  indictment  or 
information.  For  instance,  in  Foster's  case,  27  Texas,  236,  defendant 
was  indicted  for  aggravated  assault,  and  the  offense  nained  in  the  bail  bond 
was  assault  and  battery.  The  bond  was  held  insufficient.  In  Smalley's 
case,  3  Texas  Court  of  Appeals,  the  bond  named  one  offense,  whilst  the 
Bcire  facias  and  judgment  final  named  another.  In  Keppler's  case, 
14  Texas  Court  of  Appeals,  the  bond  failed  to  name  an  offense  known 
as  such  to  our  Statute;  and  in  Addison's  case.  Id.,  568,  the  bond  was  for 
swindling,  whilst  the  indictment  was  for  thef t.  See  also  McLaren  v.  The 
State,  3  Texas  Ct.  App.,  680;  McAdams  v.  The  State,  10  Texas  Ct. 
App.,  317. 

Where  the  offense  is  one  which  is  made  a  distinct  crime  eo  nomine  by 
our  Code,  then  we  are  of  opinion  that  to  call  the  offense  simply  by  the 
name  given  it  in  the  Code,  as  murder,  rape,  arson,  theft,  swindling,  em- 
bezzlement,  assault  and  battery,  aggravated  assault  and  battery,  assault 
with  intent  to  rape,  etc.,  will  be  sufficient  in  a  bail  bond  taken  either  be- 
fore  or  after  indictment  found;  provided,  however,  thatafter  indictment 
found  the  very  same  offense  is  stated  in  the  bond  as  is  charged  in  the  in- 
dictment. Douglass  7.  The  State,  26  Texas  Ct.  App.,  248.  "If  the 
Charge  against  the  accused  is  known  and  can  be  designated  by  a  distinct- 
ive  name,  it  is  sufficient  to  do  this."  Turner  v.  The  State,  41  Texas,  549; 
Vivian  v.  The  State,  16  Texas  Ct.  App.,  262;  Gordon  v.  The  State,  41 
Texas,  510;  Willson's  Crim.  Stats.,  secs.  1794, 1796.  Now,  whilst  it  is  true 
that  embezzlement,  like  theft,  may  be  punished  Bccording  to  the  value 
of  the  property  either  as  a  felony  or  a  misdemeanor,  still  the  crime  is  the 
same,  in  so  far  as  its  constituent  elements  are  concerned,  whether  it 
be  a  misdemeanor  or  a  felony.  It  is  not  like*  the  distinct  offenses  of  as- 
sault and  battery,  aggravated  assault,  and  assault  with  intent  to  murder, 
where  the  difference  in  the  acts  committed  characterize  the  crime  and 
create  or  lessen  its  degree.  In  theft  or  embezzlement  it  is  simply  the 
value  of  the  property  which  determines  the  grade  and  punishment,  and 
not  the  acts  or  elements  entering  into  the  crime. 

We  are  of  opinion  that  both  a  bail  bond  and  scire  facias  which  recite 
and  allege  that  the  defendant  is  accused  or  Stands  charged  by  indictment 
in  the  District  Court  with  embezzlement  or  theft,  sufficiently  describe 
the  offense  with  which  he  Stands  charged  as  a  felony,  and  sufficiently 
show  the  Jurisdiction  of  the  District  Court  without  the  further  allega- 
tion  that  the  property  stolen  or  embezzled  is  of  value  twenty  dollars  or 
over.  It  was  not  error  to  overrule  both  motions  to  quash  in  so  far  as 
they  were  based  upon  this  objection  to  the  bond  and  the  scire  facias. 

Another  objection  urged  in  the  motion  to  quash  the  bail  bond  is  that 
it  is  more  onerous  than  the  Statute  requires,  in  that  it  binds  the  princi- 
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pal  personally  to  ^*appear  before  thenext  term  of  the  District  Court,^'  in- 
stead  of  **  before  said  court  at  its  next  term."  Thiß  objection  iß  not  well 
taken  and  is  hypercritical.  CodeCrim.  Proc,  art.  288,  subdiv.  5;  Brite 
V.  The  State,  24  Texas,  219;  Tbe  State  v.  Becknall,  41  Texas,  319;  Fen- 
tress  V.  The  State,  16  Texas  Ct.  App.,  79.  The  very  day  upon  which  the 
defendant  was  to  appear,  to-wit,  ^*the  third  Monday  in  August,  1886,'* 
is  stated  in  the  bond,  and  the  defendant  could  not  possibly  have  been 
misled  as  to  the  time  when  and  term  of  court  at  which  he  was  obligated 
to  appöar. 

But,  as  we  have  before  stated,  the  scire  facias  or  citation  performs  the 
double  function  of  a  petition  and  citation,  and  in  establishing  the  essen- 
tial  matters  therein  stated  the  allegata  and  probata  must  substantially 
correspond.  Willson's Crim.  Stats.,  sec.  2020.  It  ought  to  follow  the  judg- 
menl.  In  this  case  the  scire  facias  recited  that  the  forfeiture  was  taken 
and  judgment  nisi  rendered  on  the  13th  day  of  September,  A.  D.  1887, 
whereas  the  judgment  nisi  offered  in  evidence  was  rendered  on  the  12th 
day  of  September,  1887.  The  time  when  the  forfeiture  was  taken  must 
be  correctly  stated  (Code  Crim.  Proc,  art.  443,  subdiv.  5),  or  the  variance 
will  be  fatal.  Davidson  v.  The  State,  20  Texas,  655;  The  State  v.  Cox, 
25  Texas,  404;  Cowen  v.  The  State,  3  Texas  Ct.  App.,  380;  Hedrick  v. 
The  State,  Id.,  570;  Holt  v.  The  State,  20  Texas  Ct.  App.,  271;  Willson's 
Crim.  Stats.,  sec.  2020. 

Again,  the  scire  facias  alleges  that  the  bail  bond  was  executed  by  the 
principal  with  J.  Ä,  Wilkins,  C.  Palm,  and  J.  B.  Wilkin  as  sureties,  and 
declares  that  it  was  forfeited  against  J,  A,  Wilkins,  C.  Palm,  and  J.  B, 
Wilkins;  and  yet  it  commands  the  officer  to  summon  J.  A.  Wilkin,  C. 
Palm,  and  J.  B.  Wilkin,  and  the  return  of  the  sheriff  shows  a  Service 
upon  J.  A.  Wilkin,  C.  Palm,  and  J.  B.  Wilkin.  The  judgment  nisi 
oflfered  in  evidence  shows  that  it  was  taken  and  rendered  against  J.  A. 
Wilkins,  C.  Palm,  and  J.  B,  Wilkiyis;  whilst  the  bail  bond  itself,  aa 
offered  and  read  in  evidence,  shows  that  it  was  signed  by  D.  B.  Brown 
with  J.  A.  Wilkin,  C.  Palm,  and  J.  B.  Wilkin  as  sureties.  Wilkin  and 
Wilkins  are  not  one  and  the  same  name,  and  the  variance  is  fatal.  In 
Parchman  v.  The  State,  2  Texas  Court  of  Appeals,  228,  "Frank"  and 
*' Franks"  were  held  not  to  be  the  same  name  nor  idem  sonans,  and  the 
same  was  held  as  to  the  names  ''Wood"  and  "Woods"  in  Neiderlack  v. 
The  State,  21  Texas  Court  of  Appeals,  320. 

For  the  variances  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded, 

Judges  all  present  and  concurring. 
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Had  White  v.  The  State. 

No.  6636.    Decided  June  2S. 

1.  Practica— Charge  of  the  Court, — See  the  statement  of  the  case  f or  evidence  luld 
to  raise  the  question  of  the  bonafldes  of  an  explanation  of  possession  of  recently  stolen 
property,  and  therefore  to  have  demanded  of  the  court  an  Instruction  upon  that  issue; 
and  See  the  opinion  for  a  special  Instruction  on  the  question  requested  by  the  defend- 
ant  the  refusal  of  which  by  the  court  was  error. 

2.  Same. — An  erroneous  charge,  although  it  enures  to  the  benefit  of  the  accused, 
if  excepted  to  constitutes  reversible  error. 

Appeal  from  the  District  Court  of  Milam.  Tried  below  before  Hon. 
John  N.  Henderson. 

The  conviction  in  this  case  was  for  the  theft  of  six  hundred  and  fif- 
teen  dollars  in  money,  the  property  of  George  Miller.  The  penalty  as- 
sessed  by  the  verdict  was  a  term  of  five  years  in  the  penitentiary. 

George  Miller  testified  for  the  State  in  substanoe  that  in  November, 
1888,  he  lived  in  a  "dug-out"  in  Nolan  Connty,  Texas.  Defendant  and 
his  brother  John  White  were  living  with  the  witness  at  that  time.  A 
man  named  Brooks,  the  defendant,  and  his  brother  John,  and  witness 
slept  in  the  said  "  dug-out "  one  particular  Sunday  night  in  November, 
1888.  The  two  beds  stood  in  the  room  head  to  head.  Witness  and 
Brooks  oecnpied  one  of  the  beds,  and  defendant  and  his  brother  John  the 
other.  When  the  witness  retired  he  hung  his  vest  on  one  of  the  posts 
of  the  bed  he  occupied.  In  the  inside  pocket  of  that  vest  the  witness  had 
a  tnmip  seed  sack  containing  six  hundred  and  fif  teen  dollars  in  currency, 
which  Said  money  was  the  property  of  the  witness.  The  witness  missed 
the  said  sack  and  money  on  the  following  morning  when  he  had  occasion 
to  make  a  payment  to  Brooks  for  labor.  He  knew  then  that  the  money 
had  been  stolen,  but  said  no  more  than  that  '*the  money  is  gone,  but  it 
will  come  up  all  right.^'  A  week  afterwards  the  witness  went  to  Milam 
County.  On  his  arrival  he  told  the  marshal  of  Rockdale  about  the  theft 
of  his  money.  On  the  19th  day  of  January,  1889,  the  defendant  and  one 
John  Moore  were  arrested  in  Rockdale  and  charged  with  the  theft  of  the 
witness's  money.  Of  the  several  bills  now  exhibited  to  the  witness,  he 
positively  identified  a  certain  torn  one  hundred  dollar  bill  as  one  of  the 
bills  stolen  from  him  in  Nolan  County  in  the  manner  stated.  He  believed 
that  a  certain  other  of  the  bills  was  one  of  the  bills  so  stolen  from  him, 
but  he  was  not  able  to  identify  it  positively. 

Cross-examined  the  witness  said  that  he  last  saw  his  sack  of  money  be- 
fore the  theft  on  Saturday  morning — the  day  before  it  was  stolen — when 
he  started  to  his  pasture  to  get  up  a  horse.  He  rode  over  his  pasture  on 
that  morning,  and  chased  the  horse  in  a  lope  seventy  or  a  hundred  yards. 
On  Monday  morning,  although  he  knew  he  had  not  lost  his  money  in  the 
said  pasture  on  the  preceding  Saturday,  he,  in  Company  with  defendant. 
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rode  over  the  course  he  had  foUowed  the  horse  in  a  lope,  as  stated.  Of 
course  the  money  was  not  found.  Witness  lost  money  out  of  his  pocket 
while  foUowing  stock  ou  two  occasions. 

R.  H.  Hicks  testified  for  the  State  that  he  changed  for  John  Moore 
one  of  the  hundred  dollar  bills  now  in  evidence,  giving  him  in  change 
twenty  five-dollar  bills.  That  transaction  occurred  in  Rockdale,  Milam 
County,  on  January  19,  1889. 

J.  E.  Longraore  testified  for  the  State  that  John  Moore  came  into  his 
bank  in  Rockdale  on  Jtinuar'y  19,  1889,  and  exchanged  five,  ten,  and 
twenty  dollar  bills  for  gold. 

Constable  Gambill,  of  Rockdale,  testified  for  the  State  that  he  and 
Marshai  Arthur  arrested  defendant  in  Rockdale  on  January  19,  1889. 
They  cautioned  him  that  whatever  statement  he  saw  proper  to  make 
would  be  used  in  evidence  against  him,  and  then  told  him  that  he  was 
charged  with  the  theft  of  George  Miller's  money.  Defendant  asked, 
*'  Who  in  the  hell  gave  this  thing  away?  Is  Payne  arrested?^'  He  then 
Said  that  he  did  not  steal  the  money,  but  found  it  in  Miller^s  pasture, 
and  that  he  had  not  intended  to  keep  it,  but  thought  he  would  bet  it  on 
a  horse  race,  win  some  money  for  himself,  and  then  return  it  to  Miller. 
A  ten  and  a  five  dollar  bill  and  some  silver  were  found  on  defendant*s 
person.  Soon  after  the  arrest  of  defendant  the  witness  and  Arthur  ar- 
rested John  Moore  and  put  him  in  the  calaboose  with  defendant.  On 
his  person  they  found  one  hundred  doUars  in  gold.  They  then  asked 
Moore  for  the  money  he  got  that  morning  from  Hicks.  He  replied  that 
he  changed  it  at  the  bank  for  gold.  Witness  and  Arthur  then  left,  but 
soon  returned  to  the  calaboose  and  told  Moore  that  he  had  not  surren- 
dered  all  the  money  he  had.  They  were  about  to  search  Moore,  when 
he  took  from  his  vest  a  roUof  currency,  consisting  of  the  bills  in  evidence. 
He  remarked,  defendant  being  present,  **I  did  not  steal  this  money. 
Had  White  gave  it  to  me;  didn't  you,  Had?''  Defendant  replied,  **  Yes.'* 
This  witness  was  circumstantially  corroborated  by  Marshai  Arthur. 

T.  S.  Henderson,  for  appellant. 

W,  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  JüDGE. — Defendant  requested  a  special  instruction  as  fol- 
lows:  **If  you  find  that  when  defendant  was  called  on  for  an  explana- 
tion  of  his  posseBsion  of  the  money  charged  to  have  been  stolen,  that  he 
Said  he  had  found  the  money  in  Miller's  pasture,  and  that  he  had  not 
Stolen  it,  and  that  he  had  intended  to  give  it  back  to  Miller,  but  that  he 
had  not  seen  Füller  since  he  found  the  money,  and  that  he  thought  he 
would  bet  the  money  on  a  horse  race  and  win  some  money  for  himself  on 
a  horse  race  and  then  give  it  to  Miller,  and  you  believe  said  explÄuation 
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was  reasonable^  natural,  and  probablj  true,  then  you  can  not  convict 
defendant  nnless  the  State  has  shown  such  explanation  to  be  false,  and 
the  State  must  so  show  beyond  a  reasonable  doubt." 

This  Instruction  the  court  ref  used  to  give,  and  the  defendant  excepted. 
In  this  we  think  the  court  erred.  We  think  the  evidepce  demanded 
such  Charge,  and  its  substance  or  equivalent  was  not  embraced  in  the 
general  Charge  given  to  the  jury.  The  issue  presented  by  said  special 
instruction  was  plainly  raised  by  the  evidence,  and  the  jury  should  have 
been  directly  and  clearly  instructed  as  to  the  law  upon  such  issue.  Fer- 
nandez  v.  The  State,  25  Texas  Ct.  App.,  538;  Guest  v.  The  State,  24 
Texas  Ct.  App.,  530;  Boyd  v.  The  State,  Id.,  570. 

It  was  error  we  think  to  Charge  with  respect  to  the  theft  of  property 
of  less  value  than  twenty  dollars.  No  such  issue  was  raised  by  the  evi- 
dence. While  this  error  in  the  charge  would  be  regarded  as  favorable 
to  the  defendant,  and  therefore  immaterial  if  it  had  not  been  excepted 
to,  yet  having  been  excepted  to  and  properly  presented  by  a  bill  of  ex- 
ception,  we  must  hold  the  error  to  be  reversible  error. 

Other  errors  assigned  are  not  considered  tenable. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  renianded. 

Judges  all  present  and  concurring. 


John  Püryear  v.  The  State. 

No.  6S56.    Decided  June  22. 

1.  Murder. — Indictment  for  murder  described  the  deceased  as  the  ''Infant  child 
of  Essie  Puryear,  said  child  being  without  name."  Held  sufficient,  and  tantamount  to 
the  allegation  that  the  name  of  the  deceased  was  anknown  to  the  grand  Jurors. 

2.  Same — Circumstantial  Evidence — Charge  of  the  Court. — To  instnict  the 
jury  upon  the  law  of  circumstantial  evidence  is  the  imperative  duty  of  the  trial  court 
when,  for  oonviction,  the  proeecution  relies  solely  upon  that  character  of  evidence.  See 
the  opinion  for  evidence  held  to  develop  two  inculpatory  theories,  both  resting  on  cir- 
cumstantial evidence;  wherefore,  the  court  failing  in  the  first  instance  to  charge  the 
jary  upon  the  question,  and  in  the  second  instance  refusing  a  special  instruction  there- 
apon,  committed  material  error. 

3.  Same— Acoomplice  Testimony. — The  proof  establishingthe  complicitj  of  the 
principal  State's  witness  as  an  accomplice  to  the  crime,  the  trial  court  erred  in  omitting 
to  instruct  the  jury  that  in  order  to  Warrant  the  conviction  of  the  defendant  upon  the 
testimony  of  the  said  witness,  legal  corroboration  thereof  was  indispensable. 

4.  Same — Practice. — Upon  the  ground  that  he  was  under  arrest  and  was  not 
cantioned,  the  defendant  objected  to  proof  at  this  trial  of  his  actions  and  conduct  at  the 
examining  trial  during  the  time  his  accomplice  was  testifying.  Held,  that  under  the 
proof  in  this  case  the  objection  was  well  taken,  and  should  have  been  sustained.  If 
the  ppoof  supported  the  assumption  of  the  State  that  the  accomplice  claimed  to  have 
U^n  intimidated  by  the  defendant  at  the  examining  trial,  and  for  that  reason  gave  tes- 
timony on  that  trial  contradicted  by  her  testimony  on  this  trial,  then  indeed  the  evi- 
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dence  would  be  admissible,  wliether  be  was  caationed  or  not,  to  conoborate  the  acoom- 
plice  as  to  intimidation,  but  for  no  other  purpose,  and  it  would  devolve  upon  the  couit 
to  so  instruct  the  Jury. 

ö.  Murder— Corpus  Delicti— Article  549  of  tbe  Penal  Code  provides  tbat  *'no 
person  shall  be  convicted  of  any  degree  of  bomicide  unless  tbe  bodyof  tbe  deceased,  or 
portions  of  it,  are  found  and  sufficiently  identified  to  establisb  tbe  fact  of  tbe  killlng.'* 
See  tbe  opinion  and  tbe  Statement  of  tbe  case  for  evidence  Juld  insufficient  to  establisb 
tbe  corptts  delicti. 

Appeal  f rom  the  District  Court  of  Hunt.  Tried  below  before  T.  D- 
Montrose,  Esq.,  Special  Judge. 

This  convietion  was  for  murder  of  the  first  degree,  a  life  term  in  the 
penitentiary  being  the  the  penalty  assessed  against  the  appellant. 

With  the  exception  of  the  facta  noted  below  the  case  against  the  ap- 
pellant appears  f rom  the  narrative  of  Essie  Puryear,  whose  testimony  in 
Chief  is  embodied  in  the  opinion  of  the  court.  Her  cross-examination 
disclosed  no  additional  material  fact,  beyond  eliciting  contradictory  tes- 
timony given  by  her  on  the  examining  trial,  and  her  admission  that  such 
contradictory  testimony  was  false. 

Several  witnesses  testified  that  they  saw  Essie  Puryear  recently  beforo 
the  alleged  murder  of  the  child,  and  that,  judging  from  her  physical 
appearance,  they  then  believed  her  to  be  pregnant.  By  other  witnesses 
it  was  shown  that  a  few  days  after  the  alleged  murder  of  the  child,  two 
Woody  quilts  were  found  in  the  upstair  room  of  the  house,  and  that  cer- 
tain  bloody  female  garments  were  found  in  a  box  in  the  smoke  house  on 
the  place,  which  said  box  was  covered  with  a  man^s  slicker.  It  was  also 
shown  by  the  testimony  of  one  or  two  witnesses  that  they  carefully  ex- 
amined  a  quantity  of  ashes  taken  from  the  fire  place  in  which,  according 
to  the  Statement  of  Essie  Puryear,  the  body  of  the  child  was  burned,  and 
that  they  found  certain  consumed  bones.  No  witness  undertook  to  iden- 
tify  the  said  bones  as  human  bones,  and  a  physician  testified  that  he  was 
not  able  to  distinguish  the  ashes  of  human  bones  from  the  ashes  of  ani- 
mal  bones. 

Ferkins,  Gilbert  £  Perkins,  M.  M,  Brooks,  and  L,  D,  King,  for  appel- 
lant. 

W.  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

Hurt,  Judge. — Appellant  was  indicted  for  the  murder  of  an  infant 
child  of  Essie  Puryear — the  child  being  without  name — in  Hunt  County, 
on  the  13th  day  of  March,  1888.  The  case  was  tried  at  the  January  term, 
1889,  resulting  in  a  convietion  for  murder  of  the  first  degree,  with  im- 
prisonment  for  life  assessed  as  the  penalty.  Hon.  E.  W.  Terhune,  judge 
of  that  district,  being  disqualified,  having  been  of  counsel  for  def endant> 
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the  case  by  agreemenfc  was  tried  by  Hon.  T.  D.  Montrose,  special  judge. 

Appellanb  moved  to  quash  the  indictment  because  the  name  of  the 
child  was  not  given,  nor  was  it  alleged  that  its  name  was  unknown  to  the 
grand  jury.  The  indictment  states  that  the  appellant  **did  *  ♦  ♦ 
with  malice  aforethought  kill  an  infant  child  of  Essie  Puryear,  said 
child  being  withont  name.^'  It  is  contended  by  counsel  that  this  descrip- 
tion  of  the  party  killed  is  not  sufficient. 

Article  425  of  the  Code  of  Criminal  Procedure  provides  as  follows: 
'^  In  alleging  the  name  of  any  person  necessary  to  be  stated  in  the  indict- 
ment,  when  the  name  of  such  person  is  unknown  to  the  grand  jury  that 
fact  shall  be  stated,  unless  the  person  be  the  accused,  and  if  this  be  the 
case  a  reasonably  accnrate  description  of  him  shall  be  given.*'  If  the 
naime  is  unknown  to  the  grand  jury  that  fact  shall  be  stated,  Evidently 
if  the  person  has  no  name  the  name  could  not  be  known  to  the  grand 
jury.  Hence,  the  allegation  that  the  child  was  without  name  is  equiva- 
lent  to  alleging  that  the  name  was  unknown.  The  person  killed  is  al- 
leged to  be  the  child  of  Essie  Puryear,  and  this  child  is  alleged  to  be 
without  a  name.  This  is  equivalent  to  alleging  that  the  family  name  of 
the  child  was  Puryear,  and  that  its  Christian  name  was  unknown  to  the 
grand  jury.  Hence  we  have  certainty  to  a  common  intent,  which  is 
sufficient. 

We  give  a  statement  of  the  case  by  adopting  f or  that  purpose  the  tes- 
timony  in  chief  of  Essie  Puryear:  "My  name  is  Essie  Puryear.  I  am 
living  at  my  father^s,  E.  J.  Maples,  sixteen  miles  from  Greenville,  Hunt 
Coiinty,  Texas.  I  am  now  twenty  years  old.  I  was  married  in  January, 
1885,  to  Pierce  Puryear.  My  husband  died  March  20,  1887.  At  the 
time  of  my  husband's  death  the  defendant  John  Puryear  was  living  with 
US,  and  continued  to  live  with  me  after  my  husband's  death.  No  one 
lived  on  my  place  except  the  defendant  John  Puryear  and  my  little  boy. 
My  place  is  about  a  quarter  of  a  mile  from  my  father's  house.  My  sister- 
in-law,  the  defendant's  sister,  Mrs.  Lucy  Bailew,  lived  with  us  from  the 
time  of  my  husband's  death  until  in  August,  1887.  I  was  eighteen  years 
old  when  my  husband  died.  No  one  except  as  above  stated  ever  lived  in 
the  house  with  me  and  defendant  at  any  time.  We  had  no  hirelings 
there  at  any  time. 

"On  the  morning  of  the  13th  day  of  March,  A.  D.  1888,  I  gave  birth 
to  a  child;  it  was  near  daylight,  and  no  one  was  present  but  defendant. 
I  told  him  before  the  birth  of  the  child  that  I  couldn't  stand  it  by  my- 
self,  but  he  said  I  could  stand  it  without  some  one  as  well  as  with  them. 
While  I  was  giving  birth  to  the  child  the  defendant  pressed  on  my  knees, 
and  he  delivered  the  child.  There  were  three  rooms  to  my  house,  one 
room  being  upstairs,  and  two  downstairs.  The  child  was  born  downstairs 
in  the  front  room.  After  he  delivered  the  child  he  went  to  the  fireplace 
to  get  a  string  to  tie  the  cord.     The  baby  cried,  and  I  called  the  defend- 
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ant  to  come  and  tie  the  cord.  He  then  came  and  took  the  child  upon 
bis  left  arm^  and  took  it  out  of  the  room  into  the  side  room^  and  I  heard 
him  pouring  water  on  something,  and  then  he  came  back  into  my  room, 
and  I  asked  him  where  the  child  wae^  and  he  said  he  had  it  ^out  there 
all  right/  I  asked  him  where,  and  he  replied,  *  out  there  in  the  water.' 
The  defendant  then  made  up  a  fire,  went  into  the  aide  room,  and  returned 
with  the  child  between  some  wood.  I  saw  it,  and  asked  him  what  he 
was  going  to  do  with  it,  and  he  said  he  would  burn  it.  He  then  put  the 
wood  and  baby  into  the  fire,  and  I  said,  'Oh,  John,  don't  dothat!'  The 
ohild  did  not  make  any  noise,  and  had  made  none  since  he  had  carried  it 
out  of  the  room.  I  had  heard  him  pouring  the  water  out  in  the  side 
room  after  he  took  the  child  out  there.  When  defendant  threw  the  child 
and  wood  in  the  fire,  and  I  said,  '  Oh,  John,  don't  do  that!^  he  did  not 
make  any  reply,  but  turned  towards  me  and  smiled.  I  was  flooding  at 
the  time,  was  very  weak,  and  said  nothing  eise  about  the  child  at  the 
time.  After  a  little  I  told  defendant  to  get  me  some  water — that  I  was 
flooding.  He  kept  a  large  fire  all  day,  and  kept  the  door  shut  and  the 
window  curtains  down.  It  was  a  warm  moming,  and  defendant  was  in 
bis  Shirt  sleeves.  His  shirt  was  patched  at  the  elbow.  The  shirt  was 
originally  blue,  but  had  faded  until  you  could  not  teil  its  color.  He  kept 
this  shirt  on  until  Sunday  morning,  when  he  pulled  it  off.  He  got  some 
blood  on  the  left  sleeve  of  his  shirt  close  to  the  wrist. 

*' We  doubled  up  a  quilt  for  me  to  have  the  child  on.  I  don't  know 
what  he  did  with  the  quilt.  He  said  he  took  the  underclothes  I  had  on, 
to-wit,  a  gown  and  a  chemise,  and  wrapped  them  up  in  his  slicker  and 
put  them  in  the  smoke  house.  The  gown  and  chemise  had  blood  on 
them.  After  defendant  put  the  child  in  the  fire  he  kept  fire  up  all  day. 
He  punched  in  the  fire,  and  said  he  didn^t  believe  that  thing  would  burn. 
John  Puryear,  the  defendant,  was  the  father  of  my  child  that  was  bom 
March  13, 1888.  I  never  asked  about  the  child  after  he  burned  it,  but  a 
few  days  after  its  birth  he  told  me  it  was  a  fine  child  and  a  boy;  that  he 
intended  at  one  time  to  get  Dr.  Youell  to  destroy  the  child,  but  it  had 
ended  so  well  he  was  glad  he  had  not  got  Dr.  Youell.  I  was  not  unwell 
since  June,  1887,  and  commenced  showing  pregnancy  in  October  and  No- 
vember, 1887.  About  the  middle  of  October,  1887,  the  defendant  brought 
me  some  medicine  in  a  bottle  and  told  me  to  take  it.  I  took  one  dose, 
and  would  n't  have  taken  that  but  he  was  standing  there.  I  was  afraid 
of  the  medicine.  I  was  afraid  it  would  kill  me.  I  got  sick  and  sent  for 
Dr.  Swofford  in  the  middle  of  October,  1887,  and  he  came  and  made  some 
examination  of  me.  The  medicine  was  marked  as  ergot.  I  threw  it  away 
after  taking  the  first  dose.  I  went  to  my  father^s  house  several  times  in 
the  fall  of  1887,  and  I  suppose  they  saw  there  was  something  the  matter 
with  me.  I  never  told  it  to  any  one  at  my  father's,  and  they  never  spoke 
to  me  about  it.     I  and  John  Puryear  were  both  arrested  on  Monday  morn- 
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ing,  March  19, 1888,  and  carried  before  Squire  O'Neal  at  my  father's  house, 
and  then  when  I  was  sworn  to  I  told  about  the  birth  of  the  child.  There 
were  several  present.  I  was  weak  and  sick,  and  lay  down  on  the  bed  to 
testify.  The  defendant  sat  at  the  foot  of  the  bed.  Dr.  Swofford  exam- 
ined  me  after  the  child  was  born.  The  child  had  no  name,  and  it  was 
bom  and  died  in  Hunt  County,  Texas.*' 

It  will  be  readily  perceived  that  if  killed  at  all  the  child  miist  have  been 
drowned  or  burned  to  death,  the  circumstances  tending  stroDgly  to  show 
that  its  death,  if  it  was  killed,  was  caused  by  drowning.  If  drowned,  we 
have  a  case  resting  purely  upon  circumstantial  evidence.  If  burned  to 
death,  we  have  a  case  of  positive  evidence — assuming  that  the  child  was 
living  when  placed  on  the  fire.  If  it  was  not  living  when  placed  on  the 
fire,  then  the  theory  that  it  was  burned  to  death  is  not  in  the  case  except 
as  the  fact  that  the  body  was  thus  disposed  of  may  tend  to  show  express 
malice,  assuming  that  defendant  had  murdered  the  child  by  drowning  it. 

Back  then  to  the  question  as  to  the  methods  by  which  the  child  was 
killed.  If  drowned,  then  a  case  of  circumstantial  evidence.  The  facts 
demonstrate  this  proposition.  Being  a  case  of  circumstantial  evidence, 
the  rules  applicable  to  such  a  case  should  have  been  given  in  charge  to 
the  Jury.  This  was  not  done,  though  such  Instructions  were  prepared 
and  requested  to  be  given  by  counsel  for  defendant.  This  was  error,  un- 
less  it  is  absolutely  certain  that  the  child  was  burned  to  death.  Was  this 
the  case?  By  no  means,  for  the  proof  tends  more  strongly  to  show  that 
it  was  drowned.  Essie  Puryear  does  not  state  that  the  child  was  liv- 
ing when  placed  on  the  fire.  If  the  child  was  living  when  placed  on  the 
fire  this  fact  is  established  by  circumstances,  and  hence  we  have  a  case 
of  circumstantial  evidence  upon  either  theory  relied  upon  by  the  State. 
But  let  US  concede  for  the  argument  that  the  circumstances — the  facts — 
were  in  such  close  juxtaposition  that  they  amount  to  positive  proof  that 
the  child  was  burned  to  death,  still  the  theory  that  it  was  drowned  might 
have  been  adopted  by  the  Jury,  and  the  defendant  convicted  upon  that 
theory,  without  proper  Instructions  upon  the  rule  applicable  to  a  case  de- 
pending  upon  circumstantial  evidence. 

When  we  look  to  all  the  facts  and  circumstances  in  this  case  we  are  ir- 
resistibly  impressed  with  the  conviction  that  Essie  Puryear  was  an  accom- 
plice  to  the  murder,  if  in  fact  the  child  was  murdered.  Now,  the  leained 
judge  instructed  the  jury  that  they  could  not  convict  upon  the  testimony 
.of  an  accomplice  unless  corroborated  as  the  Statute  requires,  defining  an 
accomplice,  but  made  no  direct  application  of  the  rule  to  the  facts  of  the 
case.  This  Omission  was  observed  by  counsel  for  defendant,  and  charges 
were  prepared  and  requested  to  be  given  making  such  application  of  the 
mle  to  the  particular  case.     These  were  refused,  which  was  error. 

Appellant  being  present,  was  under  arrest  without  caution  when  Essie 


Digitized  by 


Google 


78  Texas  Court  of  Appeals  Reports.  [Austin, 

Puryear  was  being  examined  by  the  magistrate.  Over  hie  objection  the 
State  proved  bis  actions — conduct.     This  was  error. 

Büt  it  may  be  contended  that  as  Essie  Puryear  contradicted  herseif  in 
material  matters,  and  gave  as  a  reason  for  so  doing  ^Hhat  she  was  intimi- 
dated  by  the  defendant,"  the  State  had  the  right  to  introduce  in  evidence 
what  he  said  or  did  in  corroboration  of  Essie  that  she  was  so  intimidated. 
Now,  when  we  look  to  the  record  we  find  that  Mrs.  Puryear  does  not  in- 
timate  that  she  was  intimidated  by  the  actions  of  defendant  at  the  ex- 
amination  before  the  justice.  •  She  says,  in  explanation  of  her  failnre  to 
disclose  certain  important  facts  to  the  justice,  that  *'it  was  because  de- 
fendant had  threatened  to  kill  me."  She  does  not  state  when  or  where 
these  threats  were  made.  Evidently  they  were  not  made  either  upon 
the  first  or  second  examination.  Then  bis  conduct  could  not  have  been 
admissible  to  corroborate  her  Statement  regarding  threats.  But  suppose 
the  conduct  of  appellant  at  the  last  examination  tended  to  corroborate 
Essie's  Statement  that  he  had  threatened  her  if  she  disclosed  the  crime. 
Upon  this  hypothesis  his  conduct  would  be  admissible  though  he  was 
under  arrest  and  without  cantion.  But  it  would  be  admissible  for  but 
one  purpose  only — to  corroborate  Mrs.  Puryear's  statement  that  she  had 
been  threatened  by  defendant  if  she  disclosed  the  crime.  This  being 
the  case,  it  was  of  the  highest  importance  to  the  rights  of  defendant 
that  the  court  teil  the  jury  that  such  testimony  could  only  be  used  for 
that  purpose^  and  that  his  conduct  could  not  be  used  as  a  criminatire 
fact  against  him.     This  was  not  done. 

Counsel  for  appellant  contend  that  the  evidence  falls  to  establish  the 
death  of  the  child  with  that  degree  of  certainty  required  by  the  Code. 
This  is  a  very  serious  questiou. 

The  Code  provides  that  **  no  person  shall  be  convicted  of  any  degree  of 
homicide  unless  the  body  of  the  deceased,  or  portions  of  it,  are  found  and 
suflßciently  identified  to  establish  the  fact  of  the  death  of  the  person 
charged  to  have  been  killed."  Penal  Code;  art.  549.  Now,  we  assert  j^hat 
the  death  of  the  person  charged  to  have  been  killed  can  be  proved  in  no 
other  manner — by  no  other  evidence  or  circumstances  thi^n  those  named 
in  the  Statute.  The  dead  body  or  a  portion  of  it  must  be  found.  The 
body  or  a  portion  thereof  must  not  only  be  found,  but  must  be  identified 
as  the  body  or  a  portion  of  the  body  of  the  person  charged  to  have  been 
killed.  The  death  of  the  person  must  be  established  by  proof  of  these 
facts,  and  the  death  can  not  be  established  by  any  other  evidence  or  cir- 
cumstance  short  of  such  proof.  This  the  law  requires,  and  whether  this 
Provision  be  wise  or  unwise  is  not  for  this  court  to  determine.  We  will 
remark,  however,  that  the  fearful  results  consequent  upon  any  other  rule 
being  adopted  and  foUowed  are  well  known  to  all  thoughtful  readers  and 
students  of  criminal  jurisprudence. 

Let  US  apply  the  rule  to  the  facts  of  this  case.     It  is  the  theory  of  the 


Digitized  by 


Google 


'.]  Jacobs  v.  The  State.  79 

State  that  the  child  was  either  drowned  or  burned  to  death.  The  ques- 
tion  arises,  was  it  seen  dead?  Was  its  dead  body  found?  Was  it  dead 
when  seen  bj  its  mother  at  the  time  it  was  placed  on  the  fire?  If  not^ 
the  proof  fails  to  show  that  the  dead  body  was  found.  The  mother  saw 
the  child  placed  on  the  fire.  She  did  not  know  whether  it  was  alive  or 
noi.  Was  a  portion  of  the  body  found  after  this  in  the  fire  place?  This 
must  be  shown.  How?  By  finding  a  portion  and  identifying  it  as  a 
part  of  the  body  of  the  child.  Was  a  portion  found?  If  so,  this  record 
fails  to  disclose  the  fact.  Some  bones  were  found.  Were  they  human 
hones  or  those  of  some  other  animal?  Here  again  we  are  left  in  the  dark 
completely.  Looking  to  all  the  facts  and  circumstances  bearing  upon 
this  sabject,  one  would  naturally  conclude  that  the  child  was  dead;  and 
in  just  such  cases  and  upon  just  such  proof  of  the  death  of  the  deceased^ 
at  common  law  for  a  long  period  of  time,  convictions  were  sustained; 
yea,  upon  less  cogent  proof.  But  it  was,  no  doubt,  the  conviction  and 
execution  of  innocent  persons  upon  this  character  of  proof  that  inspired 
the  enactment  of  article  549  of  the  Penal  Code.  While  guilty  parties 
may  escape  by  virtue  of  its  provisions,  this  is  preferable  to  the  conviction 
of  the  innocent.  We  could  cite  hundreds  of  cases  in  which  the  inno- 
cent have  been  punished  under  the  old  rule,  which  did  not  require  the 
body  or  a  portion  of  it  to  be  found,  but  we  believe  it  unnecessary.  We 
are  of  the  opinion  that  the  death  of  the  child  is  not  shown  by  such  proof 
as  the  law  requires. 

Again,  the  evidence  showing  or  tending  strongly  to  show  that  Essie 
Puryear  was  an  accomplice,  and  she  being  the  only  witness  testifying  to 
facts  tending  to  show  that  the  child  was  dead,  it  was  necessary  that  she 
be  corroborated  on  this  point  or  fact,  and  the  court  should  have  so  in- 
structed  the  jury.     This  was  not  done. 

For  the  errors  above  noted  the  judgment  is  reversed  and  the  cause  re- 
manded  for  a  new  trial. 

Reversed  and  remanded. 

Judges  all  present  and  concurring.  { ^  505 
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Will  Jacobs  v.  The  State. 

No.  66J^.     Dedded  June  £6. 

1.  Practice — Evidence — Bill  of  Ezceptions  to  the  admission  of  evidence  is  in- 
complete,  and  is  entitled  to  no  consideration  by  this  ccurt,  unless  it  shows  not  merely 
that  the  testimony  objected  to  was  oifered,  but  that  it  went  to  the  jury  as  evidence. 
Waiving  the  question  of  the  sufficiency  of  the  bill  of  exceptions  in  this  instance,  the 
court  holds  that  the  official  character  of  the  deceased  being  merely  an  incidental  or  col- 
ialeral  issue  in  the  case,  parol  evidence  thereof  was  properly  admitted. 

2.  Same. — As  tending  to  show  the  defendant's  motive  in  committing  the  homicide. 
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and  to  explain  tbe  motives  and  condact  of  tbe  officers  and  posse  tliat  were  seeking  to 
arrest  the  defendant,  and  to  tbrow  liglit  upon  the  whole  transaction,  tbe  trial  ooart  did 
not  err  in  admitting  in  evidence  tbe  reoords  of  tbe  District  Court  of  Frio  County  to 
sbow  tbat  an  indictment  for  murder  was  pending  in  tbe  siud  court  against  tbe  de- 
fendant. 

8.  Same. — For  tbe  reasons  enumerated  in  tbe  foregoing  raling,  and  for  tbe  furtber 
reason  tbat  it  tended  to  sbow  tbat  in  attempting  to  arrest  tbe  defendant  tbe  officers  and 
posse  were  acting  hy  autbority  of  law,  and  tbat  said  attempted  arrest  was  legal,  tbe 
trial  court  properly  permitted  tbe  sberiü  of  Milam  County  to  testify  tbat  about  a  week 
before  tbe  bomicide  be  received  a  letter  from  a  deputy  sberüf  of  Lee  County,  stating 
tbat  tbe  defendant  and  one  Jobnson  were  in  Milam  County  armed  witb  rifles  and  pis- 
tols;  and  also  tbat  be  obtained  like  Information  from  one  S.,  a  credible  person. 

4.  Same. — As  competent  to  sbow  tbe  legality  of  the  attempted  arrest  of  the  defend- 
ant tbe  trial  court  properly  admitted  tbe  testimony  of  tbe  officer  in  cbarge  of  the  posse, 
and  of  D.,  to  tbe  eifect  that  about  an  bour  before  tbe  attempted  arrest  D.  mformed  tbe 
said  officer  that  wltbin  tbe  preoeding  bour  be  bad  seen  tbe  defendant  carry  ing  a  pistol 
on  bis  person. 

5.  Same. — Tbe  defense  objected  to  proof  adduced  by  the  State  to  the  eifect  tbat 
one  Jobnson,  who  was  shown  to  bave  been  witb  the  defendant  at  the  bouse  of  B. 
(wbere  the  bomicide  occurred),  and  to  bave  been  constantly  in  Company  witb  tbe  de- 
fendant until  about  a  week  before  tbe  bomicide,  babitually  carried  a  rifle  and  a  pistol 
on  bis  person  wben  riding  about  tbe  neighborbood  of  B.'s  bouse.  Meld,  tbat  tbe  evi- 
dence was  properly  admitted,  it  being  competent  to  sbow  that  Jobnson  was  aiding  the 
defendant  to  evade  arrest,  and  that  he  acted  together  witb  defendant  in  openly  and  con- 
tinuously  defying  the  law  and  its  officers.  Moreover,  it  was  competent  to  explain  tbe 
conduct  of  tbe  officers  in  attempting  the  defendant *s  arrest,  and  to  sbow  tbat  in  attempt- 
ing the  arrest  in  tbe  manner  they  did,  having  good  reason  to  believe  that  in  resisting^ 
arrest  defendant  would  be  aided  by  Jobnson,  they  acted  witbin  tbe  limits  of  prudence 
and  of  tbe  law. 

6.  Practice. — Bill  of  Ezceptions  reserved  to  the  rejection  of  testimony  will  not 
be  considered  by  the  appellate  court  if  too  indefinite  in  tbe  recital  of  facts  to  enable  tbe 
court  to  understand  tbe  facts  upon  wbich  the  correctness  or  error  of  tbe  ruling  com> 
plained  of  depends. 

7.'  Implied  Malice — Charge  of  the  Ck>\irt. — See  tbe  statement  of  tbe  case  for  a 
cbarge  of  the  court  upon  implied  malice  /leld  correct,  tbe  words  "  considerable  provoca- 
tion,"  as  used  in  said  cbarge,  in  connection  witb  the  context,  being  equivalent  to  tbe 
words  *'adequate  cause." 

8.  Same— Arrest  Without  Warrant. — Article  822  of  tbe  Penal  Code,  wbicb  is 
a  special  provision  and  is  not  controlled  by  other  Statutes  relating  to  arrests,  expre^ly 
provides  that  a  person  violating  the  law  by  unlawf ully  carrying  arms  may  be  arrested 
by  a  peace  officer  without  Warrant,  upon  bis  own  knowledge  or  upon  Information  of 
some  credible  person.  Tbis  Statute  must  be  construed  to  authorize  tbe  peace  officer  to 
arrest  tbe  offender  without  Warrant,  upon  Information  of  a  credible  person,  altbougb 
tbe  offender  may  be  in  a  distant  part  of  the  county  at  tbe  time  of  tbe  Information,  and 
altbougb  tbe  arrest  may  not  be  immediately  made  or  attempted.  A  cbarge  of  tbe  court 
to  tbis  effect  was  not  erroneous. 

0.  Verdict  re^s  as  follows:  "  We  tbe  jury  find  tbe  defendant,  William  Jacobs, 
gilty  of  murder  in  the  second  degree,  and  assess  bis  punishment  at  confinement  in  tbe 
State  Penitentiary  for  tbe  term  of  ten  years."    Held,  sufficient. 

Appeal  from  the  District  Court  of  Milam.  Tried  below  before  Hon. 
J.  N.  Henderson. 

This  conviction  waa  in  the  second  degree  for  the  murder  of  G.  L.  Pool, 
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and  the  penalty  assessed  by  the  verdict  was  a  term  of  ten  years  in  the 
penitentiary. 

Stated  in  brief,  the  evidence  f or  the  State  shows  that,  acting  under  the 
ordere  of  the  sheriff  of  Milam  County,  Deputy  Sheriffs  J.  H,  Bickett  and 
G.  L.  Pool,  with  a  poßse  of  five  men,  went  to  the  house  of  Ira  Bounds  to 
arreet  the  defendant  for  unlawfully  carrying  a  pistol.  They  reached 
Bounds's  place  after  night  on  the  7th  day  of  April,  1887.  Meeting 
Bounds  at  his  yard  fenee,  Bickett  asked  him  if  the  defendant  was  in  the 
honse.  After  some  hesitation  Bounds  replied  that  he,  defendant,  was  at 
the  horse  lot.  He  repeated  that  Statement  two  or  three  times,  when 
Bickett  ordered  his  posse  to  dismount  and  go  into  the  house  to  see  if  de- 
fendant was  in  there.  Bickett  advanced  towards  the  door  from  the  out- 
side,  and  saw  a  man  advancing  towards  the  door  from  the  inside.  He 
called  to  that  man,  "Jacobs,  surrender,  and  you  will  not  be  hurt.  We 
are  officers  of  the  law."  The  man  replied,  "  I  surrender  to  no  set  of  men 
in  the  dark."  Instantly  a  shot  was  fired  from  the  inside  of  the  house^ 
and  Pool,  who  was  Standing  under  a  tree  in  front  of  the  house,  groaned 
and  feil,  discharging  his  pistol  as  he  went  down.  Defendant  then  came 
out  of  the  house,  and  he  and  Bickett  exchanged  several  shots,  Bickett 
retreating  to  the  corner  of  the  house  when  he  had  emptied  his  pistol. 
Defendant  then  escaped.  Pool  expired  about  forty  minutes  after  he  was 
shot. 

Sheriff  Lewis  testified  for  the  State  that  a  letter  received  by  him  from 
Tom  Pryor,  deputy  sheriff  of  Lee  County,  informed  him  that  defendant 
and  a  man  named  Johnson  were  riding  through  the  Bounds  neighbor- 
hood  armed  with  pistols  and  winchester  rifles.  Old  Man  Spradley,  whom. 
the  witness  knew  to  be  a  credible  person,  on  the  day  before  the  homicide 
told  witness  that  defendant  and  Johnson  were  riding  through  the  Bounds 
neighborhood  armed  with  pistols  and  winchesters.  He  knew  that  he  had 
authority  to  arrest  defendant  without  Warrant  for  carrying  a  pistol,  and 
accordingly  on  the  fatal  morning  directed  Bickett  to  go  to  the  Bounds 
neighborhood,  investigate  the  matter,  and  if  he  found  the  report  to  be 
trne  to  arrest  the  defendant.  At  the  same  time  the  witness  had  infor- 
mation  that  the  defendant  was  wanted  in  Frio  County  for  murder.  He 
thonght  there  was  a  capias  in  his  ofiice  for  the  arrest  of  the  defendant 
for  Ihat  murder,  but  he  was  not  positive.  He  wanted  the  defendant  for 
that  murder,  but  directed  Bickett  to  make  the  arrest  for  carrying  the 
pistol. 

Bickett  corroborated  the  sheriff  as  to  the  directions  given  him  about 
the  arrest  of  the  defendant  for  carrying  the  pistol.  He  testified  also  that 
Ed  Dance,  one  of  his  posse,  about  an  hour  before  the  killing  told  him 
that  within  the  preceding  hour  he  saw  the  defendant  with  a  pistol  on  his 
person. 

The  witnesses  for  the  defense  who  were  present  at  the  time  of  the  trag- 
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edy  denied  that  when  Bickett  summoned  the  defendant  to  surrender  he 
announced  that  he  and  his  posse  were  officers  of  the  law.  They  denied 
that  Bounds  attempted  to  deceive  Bickett  by  telling  him  that  defendant 
was  at  the  horse  lot,  but  declared  that,  on  the  contrary,  when  Bickett  di- 
rected  him  to  call  defendant  from  the  house  Bounds  replied,  */  Call  him 
yourself."  They  also  stated  that  Bickett,  ordering  defendant  a  second 
time  to  come  out  of  the  house,  said,  *'  You  had  as  well  come  out,  for  we 
sie  going  to  have  you."  Each  of  the  said  witnesses  declared  that  the  first 
ishot  was  fired  by  a  member  of  Bickett's  posse,  and  that  Pool  was  killed 
by  the  second  shot,  which  was  fired  from  the  inside  of  the  house.  It  was 
also  shown  that  the  man  Johnson  stayed  at  Bounds's  house  with  defend- 
ant for  some  time  prior  to  the  homicide,  leaving  there  about  a  week  before 
the  fatal  day.  Bounds  testified  that  Johnson  had  a  winchester  when  he 
came,  and  that  defendant  had  a  pistol.  When  he  left  he  and  defendant 
exchanged  weapons.  Defendant  and  Johnson  did  not  stay  on  Bounds's 
place  all  of  the  time  during  Johnson^s  stay  in  the  neighborhood,  and 
Bounds  testified  that  he  did  not  know  where  they  were  when  not  at  his 
iiouse. 

The  Charge  of  the  court  referred  to  in  the  seventh  head  note  reads  as 
foUows:  **  Implied  malice  is  an  inference  or  conclusion  founded  upon 
particular  facts  and  circumstances  proved,  and  from  which  the  malice  is 
inferred.  The  law  implies  malice  from  the  commission  of  any  unlawf ul  or 
<5ruel  act.  Hence,  when  a  homicide  is  committed  without  any  or  with- 
out  considerable  provocation,  the  law  implies  malice.  In  like  manner,  if 
•a  homicide  be  committed  under  the  immediate  infiuence  of  sudden  anger, 
rage,  resentment,  terror,  or  excitemont,  rendering  the  mind  incapable  of 
<5ool  reflection,  the  law  will  imply  malice  in  the  absence  of  any  adequate 
cause  to  reduce  the  offense  to  manslaughter.  And  when  a  homicide  is 
shown  to  have  been  committed,  the  killing  is  not  shown  to  have  been 
done  upon  express  malice,  and  the  evidence  fails  to  show  that  the  act  was 
done  upon  express  malice,  and  the  evidence  fails  to  show  that  the  act 
was  done  under  circumstances  to  mitigate  or  reduce  the  killing  to  man- 
slaughter, or  to  excuse  or  justify  the  deed,  the  law  infers  that  the  killing 
was  done  upon  malice;  and  the  malice  is  implied  malice." 

/.  D.  Morrison,  R,  H.  Hudson,  T.  S.  Henderson,  and  E.  L.  Antony,  for 
appellant. 

W.  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  JuDGE.— Bill  of  cxception  No.  2  is  as  follows:  "Be  it  re- 
inembered  that  on  the  trial  of  the  above  entitled  cause  the  State  offered 
toprove  the  following  facts,  viz.,  by  J.  H.  Bickett,  a  witness  for  the  State, 
that  at  the  time  defendant  is  charged  to  have  killed  G.  L.  Pool,  he,  said 
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Bickett,  and  said  Pool,  were  deputy  sheriffs  of  Milam  County,  to  which 
the  connsel  for  the  defendant  objected  for  the  following  reaeon,  yiz. : 
Because  the  law  directed  how  deputy  sheriffs  could  be  appointed,  and  re- 
quired  a  reeord  thereof  to  be  kept  in  the  office  of  the  county  clerk,  and 
required  said  appointment  to  be  in  writing,  and  required  the  appointee 
to  take  the  constitutional  oath,  and  that  said  reeord  and  said  original 
appointment  were  the  best  evidence  of  the  ofl&cial  character  of  deputy 
«heriffs,  and  the  court  overruled  the  objections;  the  defendant  excepted 
to  said  ruling,  and  herewith  tenderö  his  bill  of  exception/*  etc. 

It  will  be  observed  that  the  bill  of  exceptions  is  incomplete,  in  that  it 
^loes  not  State  that  the  testimony  objected  to  was  admitted  in  evidence 
l)efore  the  jury.  Unless  it  was  admitted  in  evidence,  certainly  no  mate- 
rial  error  was  committed  in  overruling  the  objections  to  it.  A  bill  of 
•exceptions  must  be  so  füll  and  certain  in  its  Statements  that  in  and  of 
itself ,  it  will  disclose  all  that  is  necessary  to  manifest  the  supposed  error. 
It  must  sufBciently  set  out  the  proceedings  and  attendant  circumstances 
l)elow  to  enable  this  court  to  know  certainly  that  error  was  committed. 
Willson'ß  Crim.  Stats.,  sec.  2368.  When  the  exception  is  to  the  admission 
of  testimony  it  must  not  only  show  that  the  testimony  was  offered,  but 
must  further  show  that  it  went  before  the  jury  as  evidence.  Burke  y. 
The  State,  25  Texas  Ct.  App.,  172.  In  considering  a  bill  of  exceptions 
to  the  admisssion  of  evidence  it  must  appear  from  the  bill  itself  that  the 
testimony  objected  to  went  before  the  jury.  We  can  not  look  to  the 
«tatement  of  facts  to  determine  that  fact.  We  are  not  called  upon  there- 
fore  to  decide  the  question  sought  to  be  presented  by  bill  of  exception 
No.  2;  but  if  we  were,  we  should  hold  that  there  was  no  error  in  admit- 
ting  the  testimony  objected  to.  The  official  character  of  Bickett  and 
Pool  was  an  incidental,  collateral  issue,  and  was  not  an  issue  directly 
betweeu  said  officers  and  the  public.  Such  being  the  case,  parol  evidence 
was  competent  to  prove  their  oflficial  character.  Woodson  v.  The  State, 
24  Texas  Ct.  App.,  153. 

2.  Bill  of  exception  No.  3  is  incomplete  and  defective  in  the  same  par- 
tieular  as  bill  No.  2.  It  recites  that  the  State  offered  to  prove  by  a  reeord 
of  the  District  Court  of  Frio  County  that  the  defendant,  at  the  time  he 
killed  Pool,  was  charged  by  indictment  in  the  District  Court  of  Frio 
County  with  murder,  and  said  reeord,  together  with  defendant^s  objec- 
tions thereto,  are  set  forth  in  the  bill.  But  it  is  not  shown  by  the  bill 
that  Said  reeord  was  read  in  evidence  before  the  jury.  But  here  again, 
were  we  to  consider  the  bill  sufficient,  we  would  hold  that  said  reeord  was 
competent  evidence.  It  established  a  circumstance  which  tended  to  show 
defendant's  motive  in  committing  the  homicide;  which  tended  to  show 
that  he  was  a  f ugitive  from  justice,  who  had  resolved  to  evade  and  resist 
arrest  for  a  capital  crime  at  any  and  all  hazards  regardless  of  consequences, 
and  regardless  of  whether  his  arrest  should  be  attempted  legally  or  illegally. 
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It  furthermore  tended  to  explain  the  conduct  and  motives  of  the  officera 
and  posse  that  were  seeking  to  arrest  the  defendant,  and  to  throw  light 
npon  the  whole  transaction.  It  was  in  f act  a  part  of  the  res  gestm  of  the 
homicide. 

3.  For  the  reasons  above  stated  it  was  not  error  to  admit  the  testimony 
set  forth  in  bill  of  exception  No.  4.  Said  testimony  was  also  competent 
for  the  purpose  of  showing  that  in  atterapting  to  arrest  the  defendant 
the  officers  and  posse  were  acting  by  authority  of  law,  and  that  said  at- 
tempted  arrest  was  legal. 

4.  Bill  of  exception  No.  5  does  not  State  that  the  testimony  objected 
to  went  before  the  Jury,  and  is  therefore  defective.  But  we  think  th^ 
testimony  was  competent  to  show  that  the  attempted  arrest  of  the  de- 
fendant was  a  legal  one. 

ö.  Bill  of  exception  No.  6  does  not  show  that  the  testimony  objected 
to  went  before  the  jury,  and  we  shall  not  therefore  consider  it. 

6.  Bill  of  exception  No.  7  is  not  maintainable.  The  testimony  ob- 
jected to  was  competent  to  show  that  in  evading  arrest,  and  in  yiolating 
the  law  by  can^ing  arms,  the  defendant  was  aided  and  supported  by 
Johnson,  and  that  the  two  acting  together,  were  openly  and  continuously 
def ying  the  law  and  its  officers,  to  the  terror  of  the  Citizens  of  the  neigh- 
borhood.  And  further,  it  was  competent  to  explain  the  conduct  of  the 
officers  and  posse  in  attempting  defendant's  arrest,  and  to  show  that  said 
officers  and  posse  had  good  reason  to  believe  that  defendant's  arrest  would 
be  resisted  by  him  and  said  Johnson,  and  that  therefore  said  officers  and 
posse,  in  attempting  said  arrest  in  the  manner  they  did,  acted  within  the 
limits  of  prudence  and  of  the  law. 

7.  Bills  of  exception  8,  9,  and  10  are  to  the  action  of  the  court  in  re- 
jecting  certain  testimony  therein  set  forth  offered  by  the  defendant.  Each 
of  these  bills  is  too  defective  to  be  considered.  They  do  not  recite  fact» 
which  would  enable  this  court  to  f ully  understand  and  know  all  the  facta 
on  which  the  correctness  or  error  of  the  rulings  complained  of  depend. 
Livar  v.  The  State,  26  Texas  Ct.  App.,  115. 

8.  We  come  now  to  a  consideration  of  the  Charge  of  the  court,  to- 
which  the  defendant  reserved  several  exceptions  and  here  insists  upon 
the  same  as  cause  for  reversal: 

(1)  When  considered  as  a  whole  we  see  no  error  in  paragraph  5  of  the 
Charge,  defining  and  explaining  "implied  malice.*'  The  words  "con- 
siderable  provocation"  in  said  paragraph,  in  the  connection  in  which 
they  are  used,  convey  the  same  meaning  as  the  words  '*adequate  cause;'^ 
and  besides  the  court  in  said  paragraph  was  defining  implied  malice  and 
not  manslaughter,  and  defined  it  we  think  correctly. 

(2)  That  portion  of  the  charge  which  explains  the  law  relative  to  the 
rights,  duties,  and  responsibilities  of  parties  attempting  an  arrest,  and 
of  the  party  attempted  to  be  arrested,  respectively,  is  not  we  think  oIk 
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noxious  to  the  objections  urged  against  it.  It  is  expressly  provided  by 
the  Code  that  a  person  violating  the  law  by  unlawf uUy  carrying  arme  may 
be  arrested  without  Warrant  by  any  peace  oflficer,  upon  his  own  knowledge 
or  upon  Information  of  some  credible  person;  and  it  is  made  a  penal 
offense  for  a  peace  officer  to  fail  or  ref  use  in  such  case  to  make  the  arrest. 
Penal  Code,  art.  322.  The  court  gave  this  law  to  the  jury,  and  the  de- 
fendant  excepted  thereto,  contending  that  said  provision  of  the  Statute 
contemplates  an  arrest  in  flagrante  dilicto;  that  to  authorize  such  arrest 
the  oflficer  must  be  present  with  the  offender  at  the  very  time  of  the  com- 
mission  of  the  offense;  that  the  offender  must  be  escaping,  and  that 
there  is  no  time  or  opportunity  to  obtain  a  Warrant  for  his  arrest.  We 
do  not  so  understand  said  provision  of  the  Statute.  We  understand  it  to 
authorize  an  arrest  without  Warrant,  not  only  when  the  offense  is  being 
committed  in  the  presence  and  within  the  knowledge  of  the  oflficer,  but 
also  when  the  oflficer  is  informed  by  a  credible  person  that  the  offense  is 
being  committed,  although  the  offender  at  the  time  of  such  Information 
may  be  in  a  distant  portion  of  the  county,  and  although  the  arrest  may 
not  be  immediately  attempted.  This  is  a  special  provision  and  is  not 
controlled  by  other  Statutes  relating  to  arrests.  It  does  not  prescribe  the 
time  within  which  the  arrest  shall  be  made  or  attempted.  It  does  not 
require  that  a  Warrant  of  arrest  shall  be  obtained  where  there  is  time  and 
opportunity  to  obtain  it.  We  think  it  authorizes  an  arrest  without  War- 
rant upon  the  Information  of  a  credible  person  that  a  violation  of  articles 
318  or  320  of  the  Penal  Code  is  being  committed,  although  the  person 
oommitting  such  violation  is  not  at  the  time  present  or  even  within  the 
Teach  of  the  oflficer,  and  although  there  may  be  time  and  opportunity  to 
obtain  a  Warrant  of  arrest.  We  do  not  think  this  provision  of  the  Code, 
construed  as  we  construe  it,  is  in  conflict  with  section  9  of  the  Bill  of 
Bights,  or  of  any  other  provision  of  the  Constitution. 

(3)  We  have,  as  far  as  we  are  capable  of  doing,  carefully  considered 
«very  objection  made  to  the  Charge  of  the  court.  We  fail  to  find  any 
error  in  it  of  which  the  defendant  can  complain.  If  erroneous  in  any  par- 
ticular  the  error  is  in  the  def endant's  f avor.  It  is  obvious  that  the  leamed 
trial  judge  prepared  his  Charge  with  great  caution  and  with  a  view  of 
giving  the  defendant  the  benefit  of  every  phase  of  the  case  favorable  to 
him  presented  by  the  evidence.  We  think,  taking  the  charge  as  a  whole, 
that  it  is  unobjectionable  on  the  part  of  the  defendant,  and  that  none  of 
the  exceptions  made  to  it  are  well  grounded. 

9.  There  is  no  merit  in  the  objection  made  to  the  verdict  as  appears 
by  an  inspection  of  the  original  sent  up  in  the  transcript. 

Finding  no  error  in  the  proceedings  and  conviction  the  judgment  is 
aflfirmed. 

Aßrmed. 

Judges  all  present  and  concurring. 
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i  Js  Jim  Jenkins  V.  The  State. 

^   ^  No.  6662,    Dedded  June  S6. 

1.  Penalty— Axneliorated  Ponishment.— Anicle  15  of  the  Penal  Code  provide» 
that  wben  the  punishinent  for  an  offense  is  ameliorated  by  Statute  SQbseqoent  to  its 
commission,  the  defendant,  upon  conviction,  most  be  puni^ed  according  to  the  latter 
enactment,  unless  he  elect  to  receive  the  penalty  affixed  bj  the  former  law.  Bat  tbe 
rule  does  not  apply  to  cases  tried  before  the  ameliorating  act  has  beoome  an  effective 
law. 

2.  Same — ^Unlawfally  Carrying^  a  PistoL — The  penalty  for  nnlawfuUy  carry- 
ing  a  pistol  as  proyided  by  article  818  of  the  Penal  Code,  was  both  fine  and  imprison- 
ment.  By  the  act  amending  the  said  article,  approved  January  80,  1889,  the  penalty 
was  80  changed  as  to  leave  imprisonment  to  the  Option  of  the  jary.  This  amendatory 
act  was  not  passed  under  an  "emergraicy  clause,"  and  therefore  could  take  effectonly 
upon  the  ''expiration  of  ninety  days  after  the  adjoumment  of  the  Session  of  the  Legis- 
lature  at  which  it  was  enacted."  That  session  of  the  Legislature  adjoumed  on  the  6th 
day  of  April,  1889,  and  hence  the  said  amendatory  act  was  not  in  force  when  this  case 
was  tried  on  the  6th  day  of  May,  1889. 

8.  Same.— Charge  of  the  Ck>\irt  which  incorrectly  instructs  the  jury  as  to  the 
penalty,  although  accruing  to  the  benefit  of  the  accused,  constitutes  fundamental  error 
for  which  the  conviction  will  be  set  aside.  This  offense  was  committed  September  22, 
1888,  when  the  penalty  for  unlawfully  carrying  a  pistol  was  both  fine  and  imprison- 
ment. The  trial  was  had  May  6, 1889,  after  the  passage  of  the  amendatory  act  but  be- 
fore it  took  effect.  On  the  trial  the  court  instructed  the  jury  that  they  could  or  not,  in 
their  Option,  assess  imprisonment  as  a  part  of  the  penalty;  to  which  charge  the  de- 
fendant excepted.    Heldt  that  the  charge  constituted  fundamental  error. 

Appeal  from  the  County  Court  of  Llano.  Tried  below  before  Hon. 
W.  S.  Maxwell,  County  Judge. 

The  opinion  states  the  case.  A  fine  of  twenty-fiye  dollars  was  th^ 
penalty  assessed. 

No  brief  for  appellant. 

TT.  L,  Davidson,  Assistant  Attomey-General,  for  the  State. 

White,  Presiding  Judge. — This  appeal  is  from  a  conviction  for  un- 
lawfully carrying  a  pistol,  the  offense  having  been  committed  on  the  22d 
day  of  September,  1888,  and  the  trial  and  judgment  being  had  on  the  6th 
of  May,  1889.  The  verdict  and  judgment  simply  impose  a  fine  of  twenty- 
five  dollars.  Under  article  318  of  the  Penal  Code,  the  punishment  assessed 
for  this  offense  is  *'by  fine  of  not  less  than  twenty-five  nor  more  than  two 
hundred  dollars,  and  (he  accused  shall  be  conßned  in  the  county  jail  not 
less  than  twenty  nor  inore  than  sixty  days."  Imprisonment  under  this 
Statute  is  a  necessary  part  of  the  punishment.  But  the  learned  trial 
judge  instructed  the  jury  that  *^the  imprisonment  of  the  defendant  in 
the  county  jail  is  discretionary  with  the  jury,  and  you  may  or  may  not 
imprison  as  you  think  proper.*'    This  Instruction  was  evidently  based 
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npon  a  ohange  in  the  law  made  by  the  act  amending  article  318,  ap- 
proyed  January  30,  1889  (Gen.  Laws,  2l8t  Leg.,  p.  33),  by  which  the: 
punishment  for  unlawfully  carry ing  arme  may  be  by  fine  or  imprison- 
ment,  or  bofh.  But  this  act  did  not  take  effect  from  and  after  its  passage 
nnder  an  emergency  clause,  and  therefore  would  only  go  into  effect  and 
become  operative  "ninety  days  after  the  adjournment  of  the  session  of 
the  Legislature  at  which  it  was  enacted.'^  Const.,  art.  3,  sec.  39.  The 
Twenty-first  Legislature  adjourned  on  the  6th  day  of  April,  1889,  and 
the  act  would  and  will  not  go  into  Operation  for  some  tirae  yet  to  come; 
it  is  not  at  this  time  in  f orce.  The  rule  with  regard  to  ameliorated  pun- 
ishmentö — that  is,  that  when  the  punishment  for  an  offense  is  ameliorated 
by  Statute  subsequent  to  its  comtnission,  the  defendant  upon  conviction 
must  be  punished  according  to  the  latter  enactment  unless  he  elect  to  re- 
ceive  the  penalty  affixed  by  the  former  law  (Penal  Code,  art.  15;  Willson's 
Orim.  Stats.,  sec.  41) — does  not  and  can  not  apply  where  the  ameliorating 
act  has  not  yet  become  an  effective  law  at  the  time  of  the  trial.  The  ac- 
cnsed  had  no  right  to  claim  such  amelioration  because  it  was  not  the  law^ 
and  not  being  the  law,  the  court  had  no  authority  to  Charge  it  as  part  of 
the  law  of  the  case.  The  instruction  was  specially  excepted  to  by  the  de- 
fendant, though  in  his  interest.  Ä  Charge  must  set  forth  distinctly  the 
law  applicable  to  the  case.  "  If  the  Charge  incorrectly  instructs  as  to  the 
penalty  of  the  offense  it  is  fundamental  error  for  which  the  conyiction 
will  be  set  aside,  although  it  may  be  an  error  accruing  to  the  benefit  of 
the  defendant.''    Willson's  Crim.  Stats.,  sec.  2348. 

Por  error  in  the  Charge  as  to  the  penalty  of  the  offense  the  judgment 
is  reyersed  and  cause  remanded. 

Reversed  and  remanded. 

Jndges  all  present  and  concurring. 


Joe  Chümley  v.  The  State.  I  S  ,!T 

I  ot     441 

No.  66S7.    Decided  June  fS6, 

1.  Theft — ^AccompUce  Testimony. — See  the  opinion  in,  extenso  for  the  subBtance 
of  eridence  adduced  on  a  trial  for  theft,  hdd  to  inculpate  the  prmcipal  State's  witness 
«B  an  aooomplice;  and  note  the  same  for  the  substance  of  remaining  proof  hM  insaiB- 
dent  to  corroborate  the  testimonj  of  the  said  accomplice. 

2.  Biligence — ^New  TriaL — See  the  brief  of  counsel  for  the  appellant,  adopted 
by  the  ooart  as  its  opinion  on  the  qaestion,  for  reasons  why  absent  testimony  set  out  in 
an  application  for  oontinuance  is  held  to  be  material,  and  in  the  light  of  the  evidenc^ 
GD.  the  trial,  probably  true;  wherefore,  the  oontinuance  having  been  erroneously  re- 
fosed,  the  trial  court  should  have  awarded  a  new  trial  And  note  the  same  lor  a  State- 
ment of  the  case. 

Appeal  from  the  District  Court  of  Milam.  Tried  below  before  Hon. 
J.  N.  Henderson. 
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This  couviction  was  for  the  thef t  of  a  mnle^  and  the  penalty  assessed 
by  the  verdict  was  a  term  of  seven  years  in  the  penitentiary. 

T.  8.  Henderson,  for  appellant. — ^I  submit  that  the  conrt  erred  in  refus- 
ing  the  defendant's  application  for  a  continuance  based  upon  the  absence 
of  his  witness  Ervin  Estes.  The  materiality  and  probable  truth  of  the 
testimony  of  this  witness  becomiug  manifest  upon  the  trial,  I  contend  that 
the  conrt  committed  fnrther  error  in  refusing  to  award  the  defendant  a 
new  trial. 

Upon  the  issne  of  diligence  to  obtain  the  presence  of  the  absent  wit- 
ness at  the  trial^  the  record  will  demonstrate  these  facts:  The  said  Estes 
was  in  attendance  upon  the  court  as  a  witness  in  the  case  at  the  fall 
term,  1888.  The  case  was  then  continued,  and  at  the  spring  term, 
1889,  it  was  set  for  trial  on  the  second  day  of  May.  On  the  third  day  of 
May,  the  said  witness  not  being  present,  defendant  caused  an  attachment 
to  issue  to  Falls  County  for  him,  he  being  then  in  jail  in  said  county. 
On  May  4,  1889,  the  said  witness  was  brought  to  Cameron,  where  his 
case  was  pending,  and  placed  in  jail.  No  return  was  made  on  the  writ, 
but  the  witness  was  placed  in  jail  and  was  not  produced  in  court.  On 
account  of  other  matters,  and  not  on  application  of  defendant,  this  case 
was  passed  over  f rom  day  to  day  after  said  fourth  day  of  May,  1889,  until 
the  eighteenth  day  of  May,  1889,  when  the  defendant  was  brought  from 
the  jail  into  court  for  trial.  The  said  witness  Estes  was,  on  the  evening 
of  May  17,  1889,  released  from  jail  and  discharged  from  custody  by  the 
fiheriff  of  Milam  County,  he  having  given  bond  in  the  Falls  County  cases 
against  him.  The  sheriff  did  not  bring  him  into  court,  and  did  not 
notify  defendant's  counsel  that  he  had  discharged  the  witness.  On  May 
18,  1889,  when  the  case  was  called  for  trial,  the  witness  was  absent  and 
could  not  be  found,  although  according  to  defendant^s  Information  he 
was  in  town  that  morning,  and  stated  that  he  was  waiting  for  this  case  to 
be  called  for  trial. 

Was  this  diligence?  I  maintian  that  under  the  circumstances  of  this 
case  it  was.  It  is  true  the  court  undertakes  in  the  explanation  appended 
to  the  bill  of  exceptions  to  argue  that  it  was  not  diligence,  because,  ac- 
cording to  the  court's  statement,  the  witness  and  the  defendant  were  in 
jail  together  until  the  evening  before  the  trial,  and  the  defendant  knew 
when  the  witness  was  discharged  from  jail.  Now,  it  may  be  assumed 
that  the  court  put  the  facts  just  as  streng  as  they  could  be  made.  So 
here  is  the  Situation:  Defendant  in  jail  at  Cameron,  wishes  at  his  trial 
a  witness  who  is  in  jail  in  Falls  County.  He  takes  the  proper  steps  to 
have  the  witness  brought  to  Cameron,  and  he  is  brought  to  Cameron 
nnder  attachment.  He  is  not  produced  in  court,  but  by  the  sheriflE  of 
Falls  County  is  delivered  to  the  sheriff  of  Milam  County  as  a  witness  and 
a  prisoner.     The  sheriff  of  Milam  County,  on  the  evening  before  this 


Digitized  by 


Google 


1S89.]  Ohumlby  V.  The  Statb.  89 

•case  is  to  be  tried^  disoharges  said  witness  from  his  custodj  entirely.  De- 
fendant'ß  counsel  are  not  notified  of  bis  discharge  and  expect  him  to  be 
present  at  the  trial,  but  when  the  trial  is  called  they  inquire  for  him  and 
leam  that  he  was  in  town  a  8hoi*t  time  before  but  can  not  now  be  found. 
It  is  true  that  defendant  knew  that  witness  had  been  discharged  from  jail, 
but  he  did  not  know  that  he  had  been  discharged  from  the  attachment 
418  a  witness.  On  the  contrary,  he  supposed  that  the  sheriff  had  per- 
iormed  his  duty  as  to  said  witness  by  either  taking  his  bond  or  recogni- 
.zance  or  by  reporting  to  defendanVs  counsel.  Now,  if  defendant  had 
been  a  lawyer  he  might  have  inquired  more  <;arefully  into  the  discharge 
-of  Said  witness.  But  he  was  a  prisoner  of  the  State;  he  had  exercised 
the  court's  process;  had  placed  his  witness  in  the  hands  of  the  court^s 
officer,  and  had  a  right  to  rely  upon  the  belief  that  the  officer  would  do 
his  duty.  By  whose  fault  was  this  witness  discharged?  By  the  sheriff's. 
Who  was  the  keeper  of  this  witness?  The  court's  oflBcer.  So,  I  say,  the 
defendant  is  not  to  blame,  but  did  use  due  diligence.  But  suppose  he 
did  not  use  strict  diligence.  Did  he  not  use  such  reasonable  diligence 
as  would  entitle  his  application  to  consideration  if  the  testimony  of  the 
witness  was  material  and  probably  true?  He  surely  did.  And  this 
brings  us  to  the  second  question. 

Was  the  testimony  material^  and  was  it  probably  true?  Its  materiality 
is  apparent,  because  its  effect  was  to  show  that  defendant  did  not  steal 
the  animal,  but  traded  with  the  State's  witness  John  Ward  for  it  in  Falls 
CJounty.  To  determine  the  probable  truth  of  said  testimony  it  becomes 
necessary  to  review  the  substantial  evidence  adduced  on  the  trial,  or  at 
least  to  epitomize  the  history  of  the  case. 

The  State's  whole  case  was  staked  on  the  truth  of  John  Ward's  testi- 
mony. He  alone  testified  to  facts  upon  which  defendant  could  by  any 
possibility  be  convicted.  He  testified,  in  brief,  that  in  June,  1887,  he  was 
searching  for  this  yery  mule  under  instructions  from  his  employer,  the 
owner.  He  was  informed  that  the  mule  was  near  Cal  Smith's  place  in 
Falls  County,  about  three  miles  from  the  Milam  County  line.  On  the 
Tery  day  the  mule  was  missed  he  was  looking  for  it  near  Cal  Smith's,  and 
•on  that  day  or  the  next,  and  while  he  was  still  searching  for  the  mule,  he 
met  defendant  in  Milam  County,  some  three  miles  from  the  animaFs  ränge 
«nd  about  a  quarter  of  a  mile  down  in  Milam  County,  with  the  mule.  He 
did  not  demand  the  mule,  but  did  teil  defendant  that  it  was  Drennan's 
mule,  and  defendant  told  him  that  it  did  not  matter  if  it  was;  that  Dren- 
nan  would  never  get  it,  and  that  he  was  going  to  take  it  home.  Defend- 
ant also  said  that  nobody  knew  about  the  mule  but  Ward,  and  that  if  "  I 
(Ward)  told  it  he  would  make  peace  with  me.  I  af terwards  saw  the  mule 
in  Milam  County.  Defendant  was  trading  it.  He  said  it  had  gotten  away 
from  him,  and  he  had  followed  and  caught  it.^'    He  also  testified  that 
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although  he  was  at  that  very  time  searching  for  the  mule  for  the  owner^ 
yet  he  made  no  report  of  the  theft,  and  although  he  knew  Drennan  had 
offered  a  fifty-doUar  reward  for  the  mule,  yet  .he  never  disclosed  these 
facts  until  more  than  one  year  afterwards  when  he.  Ward,  had  been  aent 
to  jail  by  an  examining  court  on  the  Charge  of  cow-theft,  and  had  made 
such  terms  with  the  State  as  that  he  might  tum  informer.  The  fore- 
going  testimony  was  the  State's  case,  and  we  maintain  that  it  placed 
Ward  in  the  attitude  of  an  accomplice. 

As  part  of  his  case  the  defendant  undertook  to  prove  that  Ward  traded 
him  the  mule  in  Falls  County.  Ward  being  asked  about  the  trade,  de- 
nied  it,  and  said  that  the  sorrel  mare  defendant  claimed  to  have  traded 
to  him  for  the  mule  had  been  purchased  by  him  from  defendant.  The 
defendant  showed  by  Mosely  Smith  and  Ira  Bishop  that  on  the  llth  day 
of  June,  1887,  they  saw  Ward  looking  for  the  mule  in  Falls  County; 
that  Ira  Bishop  had  seen  the  mule  that  very  day,  and  that  Ward  was 
looking  for  it  about  2  or  3  o'clock  in  the  evening.  He  proved  by  John 
Estes  that  on  Saturday  before  the  second  Sunday  in  June,  1887,  said 
witness  did,  late  in  the  evening,  at  a  well  on  Estes's  place,  in  Falls  County, 
trade  the  mule  to  defendant  for  a  sorrel  mare  and  $35;  that  the  well  was- 
about  five  or  six  miles  from  Cal  Smith's  place,  where  the  mule  ran,  and 
eight  or  hine  miles  from  the  Wallace  ranch,  where  Ward  lived,  and  about 
the  same  distance  from  where  defendant  lived;  and  that  the  absent  wit- 
ness. Ervin  Estes,  was  present  and  saw  the  trade  made.  The  defendant 
alleged  in  his  application  for  a  continuance  that  he  expected  to  prove  the 
same  facts  by  Ervin  Estes  that  he  did  prove  by  John  Estes. 

Now,  was  not  this  testimony  probably  true  within  the  meaning  of  the 
law?  Ward  in  his  testimony  gave  a  sensational  account  of  the  alleged 
theft;  confessed  that  he  had  guilty  knowledge  of  it,  and  that  although 
he  was  appealed  to  by  all  of  the  motives  which  could  compel  a  faithful 
and  honest  servant  to  protect  the  interests  of  his  employer,  yet  from 
choice  he  preferred  to  screen  the  thief.  The  law  calls  him  infamous,  and 
will  not  sustain  a  conviction  on  his  uncorroborated  testimony.  It  is 
characterized  as  improbable  until  sustained  by  other  proof .  His  testimony 
was  flatly  contradicted  by  the  testimony  of  John  and  Ervin  Estes. 
Their  testimony  made  John  Ward  the  thief. 

The  probability  of  Ervin  Estes's  testimony  is  sustained  by  the  foUow- 
ing  reasons:  1.  Ward's  testimony  was  improbable.  2.  Ward  impli- 
cated  himself  in  the  theft.  3.  Ward  admitted  that  he  did  get  the  sorrel 
mare  from  defendant,  and  wa«  in  possession  of  her  about  the  time  he  says^ 
defendant  stole  the  mule.  4.  Ward  was  the  last  person  seen  by  any 
disinterested  witness  on  the  ränge  of  the  mule.  5.  He  was  so  seen  on 
the  day  the  mule  disappeared,  at  about  2  or  3  o'clock  in  the  aftemoon; 
and  late  in  the  evening  about  the  same  date — June  11 — he  was  seen  to- 
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trade  the  mule  to  defendant  at  Estes's  well,  as  testified  to  by  John  Estes. 
6.  The  proposed  testimony  of  Ervin  Estes  was  natural  and  reasonable, 
was  strongly  corroborated  by  the  other  testimony  in  the  case,  and  was  only 
contradioted  by  John  Ward,  an  accomplice.  It  was  just  as  probable  as 
Ward's  testimony,  was  directed  to  the  very  issue  in  the  case,  and  defend- 
ant ought  to  have  had  it  on  his  trial. 

W.  L,  Davidson,  Assistant  Attomey-General,  for  the  State. 

White,  Pbesidtng  Jüdqb.— We  think  it  most  apparent  from  the 
Statement  of  facts  in  this  case  that  the  evidence  of  the  State^s  witness 
John  Ward,  upon  which  this  conviction  mainly  rests,  must  be  treated  as 
accomplice  testimony,  and  that  to  Warrant  the  conviction  upon  this  tes- 
timony it  must  have  been  corroborated  by  other  testimony  as  to  his  mate- 
rial  Statements  inculpatory  of  defendant.  We  do  not  believe  the  other 
facts  do  sufficiently  corroborate  this  witness's  evidence.  Without  Ward^s 
evidence  no  case  is  established  against  defendant,  and  in  the  light  of 
other  undisputed  facts  this  evidence  comes  in  most  questionable  shape. 
He  was  employed  to  look  after  and  water  this  animal  by  the  owner;  he 
says  he  saw  the  defendant  with  it  twice  in  his  possession,  and  that  de- 
fendant notified  him  that  he,  defendant,  intended  to  appropriate  it;  all 
of  this,  he  says,  occurred  a  year  before  he.  Ward,  disclosed  the  fact  to 
the  owner,  though  the  latter  had  offered  fif ty  dollars  reward  for  it. 

Defendant's  theory  of  the  case  was  that  he  had  purchased,  or  rather 
traded  for,  the  mule  from  this  same  witness  Ward,  giving  him  in  the 
trade  a  sorrel  mare  and  135.  Ward  admits  that  he  owned  a  sorrel  mare, 
but  Claims  he  purchased  her  from  defendant.  Def endant's  theory  of  the 
case,  with  the  time,  place,  and  circumstances  of  his  trade  with  Ward  for 
the  mule,  was  testified  to  by  his  witness  John  Estes,  wh<5  f  urther  testified 
that  one  Ervin  Estes  was  also  present  at  said  trade  and  saw  it  made.  De- 
fendant made  an  application  for  a  continuance  on  account  of  the  absence 
of  this  witness.  Ervin  Estes,  which  was  overruled  by  the  court  for  want 
of  diligence,  it  being  a  second  application,  and  again  overruled  in  con- 
nection  with  the  motion  for  a  new  trial  because,  in  the  opinion  of  the  court^ 
the  proposed  testimony,  in  the  light  of  the  other  evidence,  was  not 
probably  true. 

Was  there  sufficient  diligence,  and  was  the  evidence  probably  true? 
These  questions  are  so  f ully,  fairly,  ably,  and  to  our  minds  conclusively 
presented  and  argued  in  the  brief  of  counsel  for  appellant,  that  we  refer 
to  his  brief  (which  the  Reporter  will  publish)  for  the  reasons  which  in- 
duce  US  to  answer  them  in  the  affirmative. 

We  are  of  öpinion  that  the  court  erred  in  refusing  the  new  trial,  and 
we  are  further  of  opinion  that  the  accomplice  testimony,  in  addition  to 
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its  own  questionable  character,  is  not  ßuflSciently  corroborated  to  Warrant 
a  conviction,  which  appears  to  have  been  based  mainly  upon  it. 
The  judgment  iß  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 


ÄKDY  Cox  V.  The  State. 

No.  6643.    Decided  June  £6. 

1.  Practice — ^Venue  is  an  issue  to  which  the  doctrine  of  reasonable  doubt  does 
not  apply,  and  which,  like  any  other  issue  on  a  trial,  maybe  proved  by  circumstantial 
evidence.  See  the  opinion  for  evidence  held  sutBcient  to  support  the  allegation  of 
venue. 

2.  Theft— Evidence— Ownership— Gase  Stated.— The  indictment  contained 
four  ooants,  the  first  alleging  the  ownership  of  the  stolen  animal  in  Sparlin,  the  sec- 
ond  in  Wolf,  the  third  in  Smith,  and  the  fourth  in  a  pereon  unknown.  It  appears  that 
the  defendant  had  been  previouslj  tried  for  the  same  offense  under  an  indictment 
alleging  the  ownership  in  Sparlin,  and  that  on  that  trial  a  witness  named  Malonej  tes- 
tified  that  in  May,  1886,  he  saw  some  parties  pen  some  horses  at  Baker's  pen;  thkt  he 
saw  some  of  the  parties  rope  a  gray  animal  and  throw  it  down,  and  that  one  of  those 
parties,  whom  he  did  not  know,  had  a  knife  in  his  band.  Maloney  being  dead,  bis 
8aid  testimony  was  reproduced  by  the  State.  After  the  evidence  was  closed  the  dis- 
trict  attomey  noUe  prossed  the  first  three  counts  in  the  indictment.  It  is  claimed  by 
the  defense  that  the  action  of  the  district  attomey  in  dismissing  the  count  alleging 
ownership  in  Sparlin  destroyed  the  competency  of  the  testimony  of  Maloney  as  repro- 
duced by  the  State,  and  that  the  Jury,  in  determining  the  guilt  of  the  defendant  under 
the  last  coimt  in  this  indictment,  could  not  consider  it.  But  held,  that  the  position  can 
not  be  maintaincHl.     See  the  opinion  on  the  question. 

3.  Same— Intent— Fact  Gase.- See  the  opinion  for  the  substance  of  evidence 
A«W  insufficient  to  support  a  conviction  for  theft  because  insufficient  to  establish  a 
f  raudulent  intent. 

Appeal  from  the  District  Court  of  Lampasas.  Tried  below  before 
Hon.  W.  A.  Blackbum. 

This  conviction  was  for  horse  theft,  and  the  penalty  assessed  by  the 
verdict  was  a  term  of  five  years  in  the  penitentiary. 

The  opinion  sufficiently  discloses  the  case. 

Fisher  £  Ward,  for  appellant. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Presidikg  Jüdge. — It  is  not  essential  that  the  venue  of  an 
offense  be  established  by  positive  testimony,  but  only  that  from  the  facts 
in  evidence  the  jury  may  reasonably  eonclude  that  the  offense  was  com- 
mitted  in  the  county  alleged.     The  doctrine  of  reasonable  doubt  does  not 
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apply  to  the  issne  of  venue.  Gircumstantial  evidence  is  as  competent  to 
establish  the  veuue  as  it  is  to  establish  any  other  issue  in  ihe  case.  Will- 
Bon's  Crim.  State.,  sec.  1719. 

John  Pool,  State's  witness,  testified:  "  The  isorrel  L  F  mare  was  eight 
or  ten  years  old,  and  she  and  the  gray  fiUy  (this  latter  being  the  alleged 
stolen  animal)  ran  on  the  ränge  in  Lampasas  County.  The  black  S  E 
mare  and  the  sorrel  L  F  mare  ran  on  the  ränge  together,  and  had  been 
nmning  on  the  ränge  since  I  had  lived  there.  The  gray  filly  and  the 
black  horse  also  ran  in  the  same  bunch.''  It  was  proved  by  several  wit- 
nesses  that  the  animals  ranged  on  Indian  Branch  and  Patterson  Creek. 
The  two  Ellises,  witnesses  for  the  State,  both  testified  that  they  lived  **  on 
Patterson  Creek  in  Lampasas  County,  Texas."  We  are  of  opinion  that 
the  venue  of  the  offense,  which  was  alleged  to  be  in  Lampasas  County,  is 
snfficiently  proved. 

It  appears  that  there  had  been  a  previous  trial  of  this  defendant  for  the 
theft  of  this  same  animal  under  an  indietment  which  alleged  the  owner- 
ehip  of  the  animal  to  be  in  one  Sarah  Sparlin.  On  that  trial  a  boy  by  the 
name  of  George  Maloney  had  testified  for  the  State  and  subsequently  had 
died.  In  the  present  case  the  indietment  contained  four  counts,  the  first 
alleging  the  ownership  of  the  animal  in  Sarah  Sparlin,  the  second  in 
Amanda  Wolf,  the  third  in  F.  L.  Smith,  and  the  fourth  in  some  person 
to  the  grand  jury  unknown.  On  the  trial  the  evidence  of  the  deceased 
witness,  George  Maloney,  as  given  in  the  previous  trial,  was  reproduced 
by  one  Wood,  who  had  heard  him  testify  on  that  trial.  No  objection  was 
made  by  the  defense  to  the  reproduction  of  this  evidence  by  Wood,  and 
the  same  went  to  the  jury  without  objection  of  any  character.  His  testi- 
mony  was  that  he,  Wood,  had  been  of  counsel  for  defendant  on  the  former 
trial,  and  that  he  remembered  the  boy  George  Maloney  who  then  testified. 
Witness  then  said:  "  This  boy  testified  that  he  was  at  the  Baker  pen  one 
evening  in  May,  1886,  when  somebody  penned  some  horses  there  in  the 
pen*;  that  he  was  at  the  pen  on  a  shed  or  on  the  fence,  and  saw  some  of 
the  parties  rope  a  gray  animal  and  throw  it  down,  and  saw  some  one  with 
a  knife  in  his  band,  but  did  not  know  who  it  was.  Some  of  the  parties 
told  him  to  get  down  and  go  away,  and  he  did  so."  This  is  the  whole 
of  the  testimony  of  George  Maloney  as  reproduced  by  Wood. 

After  all  the  evidence  was  in  the  district  attomey  noUe  prossed  the 
three  first  counts  of  the  indietment,  and  announced  that  he  would  claim 
a  conviction  alone  upon  the  last  count,  to-wit,  the  one  alleging  the  own- 
ership of  the  animal  to  be  in  ^*  some  person  to  the  grand  jury  unknown." 

It  is  insisted  that  the  whole  case  became  changed  af  ter  the  count  al- 
l^ng  ownership  in  Sarah  Sparlin  was  dismissed,  and  that  it  was  no 
longer  the  same  case  as  that  in  which  the  deceased  witness,  Maloney,  had 
testified;  and  that  being  another  and  a  separate  aud  distinct  case  his  evi- 
dence on  the  former  trial  became  inapplicable,  inadmissible,  and  illegal, 
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and  could  not  be  nsed  or  further  considered  in  support  of  any  of  the 
issues  involved  in  the  case  upon  which  the  prosecution  now  claimed  a 
conviction.  We  have  quoted  the  testimony  in  füll,  and  it  will  be  noted 
that  at  the  time  of  its  introduction  it  was  both  legal  and  admissible  to 
prove  the  count  alleging  ownerehip  in  Sarah  Sparlin,  that  being  the 
identieal  eharge  in  the  indictment  on  the  former  trial.  This  is  conceded 
on  the  part  of  appellant's  counsel.  It  will  further  be  noted  that  the  de- 
oeased  witness  testified  nothing  as  to  ownership  and  knew  nothing  about 
it.  The  facta  testified  to  by  him  unquestionably  related  to  the  same 
transaction,  to  the  same  defendant,  and  to  the  same  animal  as  were  in- 
Tolyed  in  the  former  trial,  and  were  as  pertinent  to  the  one  case  as  the 
other.  Moreover,  the  right  to  be  confronted  with  the  witness  as  to  bis 
testimony,  and  the  right  of  cross-examination,  had  been  f  uUy  accorded 
to  and  exercised  by  the  defendant  at  the  former  trial.  More  than  that, 
the  facts  deposed  to  by  this  witness  only  tended  to  show  that  the  animal 
was  thrown  down  and  defendant's  brand  picked  upon  her  in  Baker's  pen, 
and  these  same  facts  are  substantially  established  by  other  testimony, 
which  shows  that  she  was  unbranded  when  she  was  taken  up  by  defend- 
ant, and  that  when  she  was  seen  the  next  day  at  Blalock*s  pen  by  Pool 
and  others  she  had  defendant's  brand,  which  appeared  to  have  been 
picked  upon  her.  Under  these  facts  and  circumstances  it  would  appear 
that,  to  say  the  least  of  it,  if  we  concede  that  the  reproduced  evidence 
was  inapplicable  to  the  allegation  of  ownership  in  the  fourth  count,  simply 
because  it  had  been  admitt^d  in  support  of  the  first  count,  which  was  no 
longer  in  the  case,  yet,  nevertheless,  as  to  the  facts  deposed  to  it  was  in 
truth  and  in  f act  as  applicable  to  the  one  count  as  to  the  other,  because  the 
witness  knew  nothing  about  and  had  testified  to  nothing  concerning  the 
ownership  of  the  animal.  Had  the  witness  himself  been  alive  and  testi- 
fying  this  evidence  would  beyond  question  have  been  admissible,  legiti- 
mate,  and  pertinent  to  the  issue  in  the  fourth  count.  No  good  reason 
has  been  assigned  why  under  the  circumstances  its  reproduction,  he  being 
dead,  was  not  equally  as  competent  and  legitimate.  We  are  of  opinion 
that  it  was  both  competent  and  admissible,  and  that  even  if  it  had  been 
objected  to,  or  a  motion  made  by  delendant  to  withdraw  it,  that  such 
objection  or  motion  should  have  been  overruled.  Nor  did  the  evidence 
come  within  the  rule  which  would  require  the  court  to  limit  or  restrict 
it  in  the  Charge  to  any  specific  purpose.  It  was  not  introduced  for  any 
specific  purpose  foreign  to  the  main  issue.  The  objection  to  the  Charge 
of  the  court  that  it  did  not  withdraw  the  evidence  is  untenable. 

It  is  urgently  insisted  that  the  verdict  and  judgment  should  be  set  aside 
on  account  of  misconduct  of  the  jury,  or  rather,  because  the  verdict  was 
not  a  fair  and  impartial  one  by  reason  of  new  and  additional  testimony  or 
Statements  made  to  the  jury  in  their  retirement,  and  when  they  were  con- 
sidering  of  their  findings  by  one  of  their  number.     Affidavits  impeaching 
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the  verdict  were  made  by  several  of  the  jurymen  to  the  eflfect  that  after 
<K)nBultation  they  failed  to  agree,  two  of  their  number,  to-wit,  Lincecum, 
the  foreman^  and  one  Clay ton^  standing  oiit  against  and  dissenting  f rom  the 
majority;  that  in  this  attitude  of  the  case  another  one  of  their  number,  one 
Basberry,  stated  to  the  jury  that  the  defendant  was  a  man  of  bad  character; 
that  he  had  been  charged  with  divers  thefts;  that  he  had  been  known  to 
harbor  thieves,  and  that  his,  defendant's,  witnesses  were  all  of  bad  char- 
acter; that  after  this  Statement  of  Rasberry,  Lincecum  and  Clayton  came 
oyer  and  voted  for  conviction.  On  the  trial  of  this  issue,  which  was  pre- 
aented  in  the  defendant^s  motion  for  a  new  trial,  the  two  Jurors  Lincecum 
and  Clayton,  each  testified  that  in  finding  and  agreeing  to  the  verdict  as 
returned  by  the  jury  they  were  not  influnced  by  anything  which  the  juror 
Basberry  had  said,  but  that  they  found  their  verdict  solely  upon  the  law 
and  the  testimony.  A  mere  statement  made  by  one  juror  to  another  or 
his  fellows  in  reference  to  the  character  of  the  defendant  is  not  per  se 
^ound  for  a  new  trial.  Austin  v,  The  State,  42  Texas,  355.  And  unless 
the  verdict  was  probably  influenced  by  the  statement  of  a  juror  to  his  fel- 
lows as.to  the  character  for  credibility  of  a  witness  for  defendant,  a  new  trial 
will  not  be  granted  on  that  ground.  Anschicke  v.  The  State,  6  Texas 
Ct.  App.,  524;  McKissick  v.  The  State,  26  Texas  Ct.  App.,  673;  Lucas 
T.  The  State,  27  Texas  Ct.  App.,  322;  Willson's  Crim.  Stats.,  sec.  2545. 

But  whilst  we  have  diflered  from  learned  counsel  upon  all  the  points 
heretofore  diecussed,  we  are  constrained  to  agree  with  him  as  to  the  suffi- 
ciency  of  the  evidence.  We  are  of  opinion  that  it  is  of  too  doubtf ul  a  char- 
acter upon  the  issue  of  fraudulent  intent  to  authorize  us  in  upholding  the 
verdict  and  judgment.  All  the  evidence  shows  defendant  was  employed 
in  gathering  his  sister's  horses.  He  did  not  know  and  had  never  seen  the 
animal  in  question.  It  was  running  in  the  bunch  with  his  sister's  ani- 
mals.  All  his  acts  with  regard  to  the  animal  were  open,  without  effort 
at  concealment,  and  to  several  offers  made  him  to  buy  and  bet  the  animal 
he  declined  because  it  was  not  his  but  his  sister's.  He  cut  and  turned 
out  of  those  he  had  gathered  such  animals  as  he  knew  were  not  his  sister's. 
It  is  true  there  is  some  evidence  showing  that  his  brand  was  picked  upon 
the  animal  after  he  took  her  into  possession,  but  if  he  did  so  after  he  had 
taken  the  animal,  believing  it  to  be  his  sisterX  this  would  not  establish 
the  fraudulent  intent  at  the  time  of  the  taking.  We  believe,  under 
the  facts  exhibited  in  the  record,  and  the  law  as  given  in  the  charge,  that 
the  verdict  of  the  jury  is  not  supported  by  the  law  and  the  evidence,  and 
that  the  court  erred  in  this  regard  in  not  granting  a  new  trial. 

Because  the  evidence  is  insufficient  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 
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E.  D.  Bell  v.  The  State. 

1^0.  684s.  Dedded  June  B9. 
Porsumg  the  Oocupation  of  Betail  liqiior  Dealer— Conatitutional  Law.— The 
proeecution  in  this  case  was  for  pursuing  the  occnpation  of  selling  malt  liquors  withoat 
liaving  posted  in  a  conspicuous  place  in  the  house  wherein  the  occupation  was  pursued 
a  license  issued  by  the  oounty  clerk.  Cpon  the  groond  that  the  act  of  the  Legislature 
under  which  the  prosecution  was  instituted  conflicts  in  several  particulars  with  the 
Constitutions  of  this  State  and  of  the  United  States,  the  defendant  moved  the  trial 
court  to  quash  the  information,  which  motion  was  overruled.  The  contention  of  the 
defendant  involves  the  propositions  that  the  said  act  invades  powers  elsewhere  veeted 
by  section  20  of  article  16  of  the  State  Constitation;  and  that,  by  requiring  bond  as  a 
condition  precedent  to  license,  it  abridges  the  Privileges  and  immunities  guaranteed  him 
as  a  Citizen  by  the  Constitution  of  the  United  States.  But  see  the  opinion  in  extetiso, 
holding  that  the  power  of  the  Legislature  to  regulate  the  liquor  trafflc,  and  to  impose 
the  conditions  piovided  by  the  said  act,  is  not  limited  either  by  the  State  or  Federal 
Ck)n8titution. 

Appeal  from  the  County  Court  of  Travis.  Tried  below  before  Hon» 
J.  M.  Brackenridge,  Counfcy  Judge. 

The  opinion  discloses  the  case.  The  penalty  assessed  was  a  fine  of  five 
dollars. 

F.  G.  Morris,  for  appellant. 

W.  L,  Davidson,  Assistant  Attorney-Gteneral,  for  the  State. 

Hurt,  Judge. — This  is  a  conviction  for  pursuing  the  occupation  of 
selling  malt  liquors  and  failing  and  refusing  to  post  in  a  conspicuous 
place  in  the  house  where  the  said  occupation  was  carried  on  any  license 
issued  by  the  county  clerk  of  Travis  County  authorizing  him.  Bell,  to 
pursue  said  occupation. 

Counsel  for  the  appellant  excepted  to  the  indictment  upon  the  gfound 
that  the  act  of  the  Legislature  upön  which  this  prosecution  is  based  is 
unconstitutional  in  this:  1.  Because  if  the  act  is  enforced  the  appellant 
will  be  deprived  of  his  liberty  without  due  process  of  law.  2.  He  will 
be  denied  the  equal  protection  of  the  laws  of  the  land.  3.  His  privilege» 
and  immunities  as  a  Citizen  of  the  United  States  will  be  abridged,  this 
defendant  being  such. 

Counsel  specifies  in  what  particulars  the  act  is  in  violation  of  the  State 
Constitution,  insisting  that  the  act  invades  the  exclusive  power  of  coun- 
ties,  cities,  towns,  and  justice  precincts  of  prohibiting  the  sale  of  intox- 
icating  liquors — such  power  being  conferred  on  them  by  section  20,  art- 
icle 16,  of  the  Constitution. 

Evidently  the  local  Option  provisions  of  the  Constitution  do  not  divest 
the  Legislature  of  the  power  to  prohibit  the  sale  of  such  liquors,  if  tho 
Legislature  has  such  power  independently  of  these  provisions.   It  having 
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been  held  by  the  Supreme  Court  of  this  State  that  the  Legislatare  could 
not  transfer  to  the  people  of  the  countiee,  etc.,  the  authority  by  election 
or  otherwise  to  enact  local  Option  laws  for  their  coanties,  etc.,  because 
the  people  of  a  county,  precinct,  town,  or  city  have  no  legislative  capa- 
city — the  power  to  enact  laws  being  conferred  by  the  Constitution  on 
the  Legislature— the  local  Option  provision  of  the  Constitution  became 
necessary  in  order  to  confer  upon  the  people  of  the  counties  the 
law  making  power.  The  object  of  this  provision  was  not  to  deprive  the 
Legislature  of  its  power  over  the  subject,  but  to  confer  upon  the  coun- 
ties and  subdivisions  thereof  constitutional  authority  to  enact  a  law  pro- 
hibiting  the  sale  of  such  liquors  within  their  respective  boundaries.  Such 
counties  or  subdivisions  thereof  may  desire  such  a  law  while  the  others 
or  the  rest  of  the  State  may  not. 

Now,  to  authorize  the  counties,  etc.,  to  act  legally  in  this  matter  the 
Provision  was  engrafted  upon  our  Constitution,  the  object  being  to  per- 
mit  the  people  of  the  counties,  etc.,  to  prohibit  the  sale  of  such  liquors 
within  their  respective  limits.  This,  and  this  alone,  was  the  object  of 
the  local  Option  provision. 

But  let  US  view  this  subject  f rom  another  standpoint.  TJnder  the  local 
Option  Provision  the  people  of  a  county  can  not,  by  an  election  for  that 
pnrpose,  enact  a  law  prohibiting  the  sale  of  such  liquors  in  quantities 
less  than  a  quart,  and  permit  it  to  be  sold  in  greater  quantities — they 
must  prohibit  its  sale  in  all  quantities — prohibit  its  saleabsolutely  except 
for  certain  named  purposes.  It  follows  that  if  the  local  Option  provision 
has  deprived  the  Legislature  of  the  power  to  prohibit  the  retail  of  such 
liquors — prohibit  saloons — then  the  power  to  prohibit  saloons  does  not 
exist  in  this  State.  Hence  a  very  important  police  power  is  lost,  or  can 
not  be  exercised  without  absolute  prohibition,  and  that  too  by  the  tediou» 
and  uncertain  process  of  local  Option.  The  people  of  the  State  might 
desire  the  prohibition  of  saloons,  and  not  absolute  prohibition,  but  we 
are  seriously  told  that  they  can  not  have  this — that  they  must  take  abso- 
lute prohibition  in  order  to  obtain  the  suppression  of  saloons,  and  this 
they  must  receive  as  doled  out  to  them  by  the  separate  action  of  coun- 
tiee, precincts,  cities,  and  towns.  This  is  absurd.  We  will  follow  this 
subject  but  one  step  further. 

Local  Option  prohibits  absolutely  in  the  county  of  its  adoption.  Say 
that  this  divests  the  Legislature  of  the  power  to  prohibit  absolutely  all 
over  the  State  (a  proposition  too  preposterous  for  discussion),  may  not 
the  legislature  still  retain  the  power  to  prohibit  saloons?  Concede  that 
the  Legislature,  by  reason  of  the  local  Option  provision  of  the  Constitu- 
tion, can  not  prohibit  the  sale  of  such  liquors  absolutely,  may  it  not 
still  retain  the  power  to  prohibit  the  saloon? 

Now,  it  is  well  settled  by  all  the  authorities  that  the  Legislature — ^no 
constitutional  provision  forbidding — has  the  right  to  absolutely  prohibit 
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the  aaloon  bnnnen— 4he  reUdl  of  intoTJcating  liqaon.  If ,  theref ore,  the 
L^islatare  can  prohibit  this  businesB  abeolatelj,  it  follows  ineritablj 
tbat  the  Legidatnre  can  annex  to  the  porsuit  of  sach  bnsmefls  jast  snch 
conditions  precedent  as  it  may  deem  just,  nnlen  the  citiieii  has  granted 
to  him  affirmatlTely  by  the  Constitation  of  the  United  Statee  the  right 
to  seil  such  liqaore  by  retail — ^to  keep  a  saloon«  If  such  right  is  given, 
the  Legifllatnre  might  r^alate  the  basinees,  bat  regulation  conld  not  ex- 
tend  to  Prohibition.  Xo  snch  right  is  conferred^  and  hence  another  posi- 
tion  of  connsel  for  appeUant  is  nnsoand,  to-wit^  that  conceding  the  right 
to  reqoire  a  bond  with  soreties,  yet  if  conditions  are  annexed — embraced 
in  the  bond — and  these  conditions  are  ill^al — unconstitational — ^the  right 
to  reqaire  the  bond  and  license  is  lost.  In  sapport  of  this  proposition 
we  are  cited  to  Barron  t.  Bomsides,  Sheriff,  30  X.  W.  Rep.,  872.  In 
this  case  the  Legislature  had  no  authority  to  require  an  agreement  that 
the  Insarance  Company  shonld  not  remove  snite  brought  in  the  State 
Courts  to  the  Federal  conrts,  the  Company  having  a  constitutional  right 
to  so  remove  them.  There  is  not  the  slightest  analogv  in  the  two  cases^ 
becanse  the  Legislature  has  the  power  to  prohibit  saloons,  hence  the 
power  to  require  a  bond  with  sureties  and  a  license,  unless  the  conditions 
of  the  bond  demand  of  the  person  desiring  to  engage  in  such  pursuit 
the  surrender  of  a  constitutional  right,  or  right  acquired  from  a  higher 
source  than  the  Legislature.  When  we  speak  of  constitutional  right  to 
retail  liquors,  we  mean  an  affirmative  grant  of  such,  not  that  the  Consti- 
tution does  not  forbid  the  pursuing  of  the  business. 

It  is  contended  that  the  conditions  iü  this  bond  requiring  the  person 
engaging  in  the  business  not  to  seil  to  the  husband,  etc.,  after  having 
been  properly  notified  not  to  do  so  by  the  wife,  etc.,  is  unconstitutional 
because  it  is  a  transfer  of  the  legislative  power  to  the  wife.  This  is  not 
the  case.     The  wife  does  not  legislate.     We  will  f oUow  this  no  f urther. 

It  is  also  urged  that  under  this  condition  the  appeUant  would  surrender 
his  liberty  by  submitting  his  conduct  to  the  arbitrary  and  capricious  gov- 
emment  of  these  women.  This  is  so,  and  if  he  does  not  desire  to  do 
this  he  must  not  engage  in  the  business.  This,  however,  is  no  novel 
method  of  regulating  this  business.  Goldsticker  v.  Ford,  62  Texas,  38ö; 
Ex  Parte  Bell,  24  Texas  Ct.  App.,  428. 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 

Aßrmed. 

Judges  all  present  and  concurring. 
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Lok  Barkley  v.  The  State. 

No.  S169.    Decided  Oetober  16. 

1.  Practice  —  Oarrying  Arms  About  ElectionB  —  Interpretatioii  of  the 
Ckxles. — ^The  doctrine  is  well  established  tliat  in  the  Interpretation  of  a  penal  Statute 
the  coorts  most  be  controlled  by  the  legislative  intent — otherwise,  the  spirU  of  the 
law — and  hence,  although  an  act  or  Omission  may  come  within  the  strict  letter  of  a 
Statute  denouncing  an  offense,  such  act  or  Omission  will  not  be  held  to  be  an  offense  if 
it  come  not  also  within  the  intent  or  spirit  of  the  law.  ünder  this  rule,  article  168  of 
the  Penal  Code,  denouncing  theoffense  of  canying  arms  on  an  election  day,  duringthe 
hours  the  polls  are  open,  within  one-half  mile  of  a  poU  or  voting  place,  can  not  be  con- 
stmed  to  abridge  the  right  to  so  carry  arms  when  the  purpose  and  intent  of  the  act  is 
protection  against  apparent,  present,  and  serious  danger  to  human  life,  then  about  to 
be  inflicted. 

2.  Same— Charge  of  the  Oourt. — On  his  trial  for  the  offense  denounced  by  art- 
icle 163  of  the  Penal  Code,  the  defendant  requested  a  special  Instruction  as  foUows: 
"If  you  find  from  the  evidence  that  the  defendant  carried  a  pistol  within  a  distance 
of  one-half  mile  of  the  Birdville  voting  box,  during  the  time  the  polls  were  open,  and 
that  before  he  so  carried  the  pistol  his  brother,  Jim  Barkley,  was  in  a  difficulty  at  or 
Dear  such  voting  box;  and  that  defendant  saw  him  retreating  wlth  a  number  of  per- 
eons  apparently  pursuing  him,  and  apparently  about  to  do  serious  bodily  injury  to  his 
Said  brother;  and  that  defendant,  reasonably  believing  from  such  appearance,  as  viewed 
from  his  Standpoint,  that  his  sald  brother  was  actually  in  danger  of  serious  bodily  in- 
jury, then  took  the  pistol  and  went  to  the  defense  of  his  brother  against  such  apparent 
danger,  and  for  that  purpose  only,  then  in  case  you  so  find  you  must  acquit  the  de- 
fendant." Hdd,  that  the  said  requested  Instruction  states  a  case  which  would  withdraw 
the  actof  carry ing  the  pistol  from  the  Operation  of  the  spirit  of  article  168  of  the  Penal 
Code,  and  responding  to  the  evidence  on  the  trial,  the  special  Instruction  should  have 
beoAgiven. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before  Hon. 
W.  D.  Harris,  County  Judge. 

The  opinion  of  the  court  states  the  nature  of  the  case  and  summarizes 
the  evidence  upon  which  the  conviction  was  had.  The  penalty  assessed 
by  the  verdict  was  a  fine  of  one  hundred  dollars. 

Batolin  <6  BowUn,  for  appellant. 

W.  L.  Davidson,  Assistant  Ättomey-Gteneral,  for  the  State. 

WiLLSON,  Judge. — This  appeal  is  from  a  conviction  for  carrying  a  pis* 
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toi  on  an  election  day,  during  the  hours  the  poUs  were  open,  within  the 
distance  of  one-half  mile  of  a  poUing  ör  voting  place.  Penal  Code,  art. 
163.  The  facts  proved  are  that  an  election  was  being  held  at  Birdville, 
a  voting  place;  that  while  the  poUs  were  open  Jim  Barkley,  a  brother  of 
the  defendant,  became  involved  ina  difficalty  near  the  polling  place,  and 
was  being  followed  and  apparently  attacked  by  a  crowd  of  persona,  some^ 
of  whom  were  armed  with  sticks  or  bludgeons.  At  this  time  the  defend- 
ant, who  was  a  merchant,  was  in  bis  business  house,  aboat  seventy-five 
yards  from  where  the  crowd  was  advancing  upon  bis  brother.  He  was. 
informed  that  bis  said  brother  was  in  danger,  and  from  bis  störe  he  could 
see  the  crowd  advancing  upon  bis  brother,  could  see  bis  brother  retreat- 
ing,  and  could  hear  the  loud  talking  of  the  crowd.  He  armed  himself 
with  a  pistol,  which  pistol  he  kept  in  bis  place  of  business,  and  went 
hurriedly  to  the  scene  of  the  difficulty,  and  in  a  peaceable  manner  quelled 
the  disturbance  and  returned  immediately  to  his  störe.  It  is  clear  from. 
the  evidence  that  the  defendant  in  leaving  his  störe  and  in  going  to  the^ 
place  of  the  difficulty  acted  upon  the  belief  that  his  brother  was  in  im- 
minent  danger  of  being  killed  or  seriously  injured.  He  was  warranted 
in  such  belief  by  what  he  could  hear  and  see.  It  is  furthermore  clear 
from  the  evidence  that  the  only  motive  which  actuated  bim  in  going  t(y 
the  place  with  the  pistol  was  to  defend  his  brother  from  the  apparent  im- 
pending  danger  of  being  killed  or  seriously  injured  by  the  attacking^ 
crowd. 

Upon  the  trial  counsel  for  defendant  requested  a  special  Instruction  as 
follows:  "If  you  find  from  the  evidence  that  the  defendant  carried  Br 
pistol  within  a  distance  of  one-half  mile  of  the  Birdville  voting  bor  dur- 
ing the  time  the  polls  were  open,  and  that  before  he  so  carried  the  pistol 
his  brother,  Jim  Barkley,  was  in  a  difficulty  at  or  near  such  voting  box, 
and  that  defendant  saw  bim  retreating  with  a  number  of  persons  appar- 
ently pursuing  bim,  and  apparently  about  to  do  serious  bodily  injnry  to 
his  said  brother,  and  that  defendant,  reasonably  believing  from  such  ap- 
pearance  as  viewed  from  his  standpoint  that  his  said  brother  was  actually 
in  danger  of  such  serious  bodily  injury,  then  took  the  pistol  and  went  to 
the  defense  of  his  brother  against  such  apparent  danger,  and  for  that 
purpose  only,  you  must  acquit  the  defendant.''  This  Instruction  was 
refused,  and  the  defendant  excepted  and  presents  this  action  of  the  conrt 
by  proper  bill.  In  the  Charge  of  the  court  given  to  the  jury  the  issue 
sought  to  be  presented  by  the  special  Instruction  is  not  submitted  to  the 
jury. 

We  are  of  the  opinion  that  said  special  Instruction  should  have  been 
given.  While  the  letter  of  the  Statute  would  not  excuse,  the  spirit  of  it 
certainly  does,  when  the  purpose  and  intent  accompanying  the  act  is  pro- 
tection against  apparent,  present,  and  serious  danger  to  human  life  then 
about  to  be  inflicted.     In  the  Interpretation  of  a  penal  Statute,  the  legis- 


Digitized  by 


Google 


1889.1  Babkley  V.  Thb  State.  101 

lative  intent — ^the  spirit  of  the  law — must  be  considered,  and  must  be  re- 
^garded  as  of  Controlling  importance  and  effect;  and  although  an  act  or 
Omission  may  come  within  the  strict  letter  of  a  Statute  denoancing  an 
offense,  such  act  or  Omission  will  not  be  held  an  offeiise  if  it  come  not 
4^80  within  the  intent  or  spirit  of  the  law.  Mr.  Bishop  says:  "  In  favor 
-of  def endants  criminal  Statutes  will  be  construed  by  Interpretation  so  as  to 
avoid  punishing  those  who,  though  breaking  their  letter,  have  not  violated 
alßo  their  spirit/^  Bish.  Crim.  Stats,,  sec.  231.  Again,  this  author  states 
the  doctrine  in  another  form — that  is,  "  that  the  acts  to  be  punishable 
must  come  not  only  within  the  words  of  the  Statute,  but  also  within  its 
reason  and  spirit,  and  the  mischiefit  was  intended  to  remedy/'  Id.,  sec. 
:232.  Again,  this  eminent  author  says:  **  To  punish  one  who  has  not 
Tiolated  the  spirit  of  the  law,  however  contrary  to  the  letter  bis  act  may 
liave  been,  is  to  strike  a  blow  at  the  root  of  our  jurisprudence  as  well  as 
"to  wrong  the  individual.''  Id.,  sec.  235.  A  familiär  Illustration  of  the 
mle  under  discussion  is  that  given  by  Blackstone  of  a  Statute  making  it 
4t  felony  for  any  one  to  draw  blood  in  a  street.  This  Statute  was  construed 
-to  not  to  apply  to  a  surgeon  who  drew  blood  f rom  a  person  who  had  been 
tseized  with  a  fit.  We  can  not  conceiye  that  it  was  the  legislative  intent 
in  enacting  article  163  of  the  Penal  Code  to  deprive  a  person  of  the  right 
•of  nsing  arms  to  protect  himself,  or  even  another,  from  death  or  serioos 
bodily  injury  where  the  danger  is  immediate  and  imminent,  and  not  merely 
prospective  and  probable.  Such  intent  would  be  unreasonable  and  in  con- 
flict  with  natural  law.  We  would  seriously  doubt  the  validity  of  any  en- 
.actment  which  would  seek  to  punish  a  man  for  exercising  the  inherent 
xight  of  necessary  seif -defense.  Evidently  there  was  no  Intention  on  the 
^rt  of  the  defendant  to  violate  article  163,  by  the  act  of  carrying  the  pis- 
tol.  His  sole  purpose  in  carrying  the  pistol  was  to  def end  his  brother 
from  apparently  imminent,  serious,  and  pressing  danger.  Such  act  and 
Intention  we  can  not  think  come  within  the  spirit  of  said  article  or  within 
the  mischief  intended  to  be  remedied  thereby. 

We  are  ref erred  by  the  Assistant  Attomey-General  to  Livingston  v.  The 
State,  3  Texas  Court  of  Appeals,  74,  as  a  case  holding  a  different  view 
from  that  we  have  herein  announced.  In  the  Livingston  case  it  does  not 
appear  that  the  threatened  danger  was  imminent,  immediate,  and  press- 
ing. The  defendant  proposed  to  prove  that  his  life  was  threatened  and 
was  in  danger  at  the  time  it  was  charged  he  committed  the  offense.  This 
proposed  evidence  was  rejected.  In  passing  upon  this  question  this  court 
^d:  **  The  Statute  punishing  the  carrying  of  arms  within  one-half  mile 
of  the  place  of  election  makes  no  exception  or  reservation  in  favor  of  such 
-class  of  cases."  We  do  not  think  our  view  of  the  present  case  eonflicts 
with  the  decision  above  referred  to.  A  mere  prospective,  anticipated 
langer,  which  might  not  occur  or  which  might  be  avoided  or  prevented 
by  other  means  thanr  the  use  of  arms,  would  not  excuse  a  person  from  the 
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Operation  of  article  163;  and  we  do  not  understand  the  Livingston  case 
as  holding  more  than  that  such  a  State  of  f  acts  f  urnished  no  excuse  under 
the  Statute.  We  think  the  f acts  of  the  Livingston  case  brought  it  within 
both  the  letter  and  the  spirit  of  the  Statute. 

We  think  it  unnecessary  to  notice  other  questions  presented.  For  the 
error  of  refusing  the  special  instruction  quoted,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded^ 

Hurt^  J.^  absent. 


J.  D.  Smith  and  W.  H.  Ervin  v.  The  State. 

2^0,  S191.  Bedded  October  16, 
Bzhibiting  Gaming  Table — Charge  of  the  Oourt.— On  tlieir  trial  for  ethibitiiig' 
a  gaming  table  tlie  defendants  requested  the  trial  oourt  to  instruct  the  jury  as  follows: 
•  *  *  «« if  you  find  from  the  evidence  that  the  defendants  owned  a  pool  taVle  upoa 
which  games  of  pool  were  plajed  sometimes  for  the  table  fees,  but  that  the  defend- 
ants did  not  keep  or  exhibit  the  table  for  gaming  purposes,  or  had  any  knowledge,  or 
might  bj  the  use  of  reasonable  diligence  have  known  that  the  table  was  being  used  by 
the  Players  for  gaming  purposes,  then  it  wiU  be  your  duty  to  acquit  defendants. '*' 
Hdd,  that  the  said  special  Charge  announcing  a  correct  principle  of  law,  which  re^ 
sponded  to  the  proof  in  the  case,  its  refusal  was  error. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before  Hon.. 
W.  D.  Harris,  County  Judge. 

The  opinion  discloses  the  case.  The  penalty  assessed  against  each  of 
the  defendants  was  a  fine  of  twenty-five  doUars  and  confinement  in  thet 
county  jail  for  ten  days. 

/.  S,  Davis,  for  appellants. 

W.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

White,  Presidikg  Judge. — Appellants  were  tried  and  convicted  un- 
der an  indictment  for  unlawfully  keeping  and  exhibiting,  for  the  purpose 
of  gaming,  a  gaming  table  and  bank.  Defendants  had  paid  the  State 
and  county  tax  and  taken  out  license  on  their  pool  and  billiard  tables, 
and  the  games  played,  and  for  the  playing  of  which  they  have  been  con- 
victed, were  games  of  pool  played  by  parties  with  the  understanding  that 
whoever  of  the  players  lost  the  game  would  pay  to  the  proprietors  five 
Cents  for  each  cue  that  had. been  used  in  the  game.  The  proprietors  did 
not  play  in  the  game,  there  was  no  dealer  or  exhibitor  in  the  game,  and 
it  was  played  solely  amongst  those  participating  in  the  game  without  the^ 
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Intervention  of  any  third  person.  Further  than  that  there  was  an  under- 
standing  amongst  the  players  that  the  loser  should  pay  five  cents  for 
the  cues  used,  there  was  no  betting  upon  the  table  or  games.  Defend- 
ants  expressly,  and  by  written  notices  posted  in  the  house,  f orbid  betting 
of  any  kind  in  their  house. 

In  all  its  essential  particulars  this  case  is  in  no  way  different  from  the 
case  of  Wells  v.  The  State,  22  Texas  Court  of  Appeals,  18,  in  which  the 
judgment  was  reversed  because  the  eyidence  was  wholly  insufficient  to 
Support  the  conyiction.  The  facts  in  this  case  are  essentially  different 
froin  those  in  Beeves^s  case,  12  Texas  Court  of  Appeals,  199,  where  the 
defendant  (the  keeper)  fumished  checks  or  tickets  to  the  winner  of  the 
game,  which  checks  or  tickets  were  good  at  bis  bar  for  drinks  or  cigars. 

Defendants'  first  special  requested  Instruction,  which  the  court  ref used 
to  give,  was  as  foUows,  viz. :  "  The  jury  are  charged  that  if  you  find  from 
the  eyidence  that  the  defendants  owned  a  pool  table  upon  which  games 
of  pool  were  played  sometimes  for  the  table  fees,  but  that  defendants  did 
not  keep  or  exhibit  the  table  for  gaming  purposes,  or  (nor)  had  any 
knowledge,  or  might,  by  the  use  of  reasonable  diligence,  have  known 
that  the  table  was  used  by  the  players  for  gaming  purposes,  then  it  will 
be  youi  duty  to  acquit  defendants. '^  This  charge  was  in  conformity  with 
the  mies  announced  in  Wells's  case,  supra,  was  directly  apposite  to  the 
facts  of  the  case,  and  it  was  error  to  refuse  to  give  it. 

For  this  error,  and  because  the  evidence  is  insuflßcient  to  prove  a  viola- 
tion  of  law,  the  judgment  is  reversed  and  cause  remanded. 

Eeversed  and  remanded. 

Hurt,  J.,  absent.    . 


Billy  Bowen  et  al.  v.  The  State. 

Ifo.  3066.  Dedded  Octdber  19. 
Seile  Facias— Bali  BoncL— "  Unlawfiüly  Selling  Liquor  on  Sunday,"  as  tlie 
offense  is  denominated  in  tbe  bail  bond,  is  not,  eo  nomine^  an  offense  ajgainst  the  laws  of 
this  State.  To  be  sufficient  the  bail  bond  should  have  recited  the  specific  offense 
charged  against  the  principal,  that  is  that  being  a  merchant,  grocer,  or  dealer  in  wares 
and  merchandise,  or  a  trader  in  business,  he  as  such  did  unlawf  uUy  seil  liquor  on  Sun- 
day — following  and  conforming  to  the  charge  in  the  indictment  or  information. 

Ekeob  from  the  Oounty  Court  of  Tarrant.  Tried  below  before  Hon. 
Sam  Furman,  County  Judge. 

The  opinion  discloses  the  nature  of  the  case.  The  amount  of  the  bond 
and  judgment  was  one  hundred  doUars. 

B.  O.  Johnson,  for  the  plaintiffs  in  error. 
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W.  L.  Davidson,  Aflsistant  Attomey-Gteneral,  for  the  State. 

WiLLSON,  JüDQB. — It  is  recited  in  the  bail  bond  that  Bowen,  the  prin- 
cipal,  Stands  lawf  uUy  charged  in  the  Oounty  Court  of  Tarrant  Oounty 
with  ^^unlawfuUy  selling  liqaor  on  Sunday/'  The  Obligation  of  the  bond 
is  for  him  to  appear  bef ore  said  court  and  answer  said  Charge. 

We  think  the  bail  bond  is  void.  It  does  not  appear  theref  rom  that  the 
principal^  Bowen,  was  charged  with  an  offense  against  the  laws  of  this 
State.  **Unlawfully  selling  liquor  on  Sunday^'  is  not  an  offense  eo 
nomine,  as  is  murder,  thef t,  robbery,  rape,  and  the  like.  It  was  essential 
therefore  to  the  validity  of  the  bail  bond  that  the  specific  offense  with 
which  Bowen  was  charged  should  be  set  forth,  to-wit,  that  he  was  charged 
with  being  a  merchant,  grocer,  or  dealer  in  wares  and  merchandise,  or  a 
trader  in  business,  and  that  as  such  he  did  unlawf  uUy  seil  liquor  on  Sun- 
day — foUowing  and  conforming  to  the  Charge  contained  in  the  indictment 
or  Information.  Code  Orim.  Proc,  art.  288;  O'Brien  v.  The  State,  8 
Texas  Ct.  App.,  671;  Day  v.  The  State,  21  Texas  Ct.  App.,  213;  Cravey 
T.  The  State,  26  Texas  Ct.  App.,  84. 

Because  of  the  invalidity  of  the  bail  bond  the  judgment  is  reversed  and 
the  proceeding  is  dismissed. 

Reversed  and  dismissed. 

Hurt,  J.,  absent. 


Luciano  Poncio  v.  The  State. 

m.  SUl.  Dedded  October  19. 
Oarrying  Arms  into  Jail,  etc.— Evidence.— See  the  opinion  for  the  subetance  of 
evidence  j^ld  insofficient  to  support  a  oonviction  under  article  210  of  the  Penal  Code 
for  ''conveTiDg  a  knife  into  the  coanty  jail  to  aid  the  escape  of  a  prisoner,  said  knife 
being  usefal/'  etc.,  because  insufficient  to  establish  either  the  unlawf ul  intent  or  the 
all^ged  **  useful"  character  of  the  knife. 

Appeal  from  the  District  Court  of  Live  Oak.  Tried  below  before 
Hon.  D.  P.  Marr. 

The  opinion  discloses  the  case.  The  penalty  assessed  against  the  ap- 
pellant  was  a  term  of  two  yeara  in  the  penitentiary. 

J.  0.  Code  and  F.  ff,  Ohurch,  for  appellant. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Jüdoe. — Appellant  has  been  convicted  upon  an 
indictment  which  charged  him  with  conveying  into  the  county  jail  **an 
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instrumenta  that  is,  one  certain  knife,  the  same  being  nseful  to  aid  T. 
Venture,  a  prisoner,  then  and  there  lawf  ully  detained  in  eaid  jail  on  an 
accusation  of  felony,  in  escaping  from  said  jail,  and  with  the  intent  then 
and  there  to  f acilitate  the  escape  of  said  T.  Venturo,  so  lawf  ully  detained 
in  said  jail/'  This  indictment  was  based  upon  article  210  of  the  Penal 
Code. 

The  evidence  showed  the  knife  thrown  into  jail  by  the  defendant  was 
^'a  common  pocket  knife,  large  but  old,  with  two  blades,  a  large  and  a 
small  one/'  There  is  no  evidence  going  to  show  how  such  a  knife  was 
nseful  or  could  be  used  by  the  prisoner  in  effecting  his  escape  from 
said  jail,  and  there  is  no  evidence  that  the  prisoner  ever  attempted  to 
nse  it  for  such  a  purpose.  The  knife  was  simply  found  by  the  jailer 
in  the  possession  of  the  prisoner  Venture.  Venture,  who  testified  as  a 
witness  for  the  State,  says  the  defendant  came  to  the  jail  one  evening; 
that  he  asked  him  for  his  knife;  that  defendant  threw  it  up  into  the  jail 
to  him;  that  he  did  not  teil  defendant  what  he  wanted  with  the  knife, 
and  that  defendant,  af ter  throwing  him  the  knife,  went  immediately  away 
without  saying  anything.  Defendant,  who  testified  in  the  case,  denied 
that  the  knife  was  his,  and  denied  having  given  it  to  Venture. 

If  we  accept  Venturo's  statement  as  true,  then  in  enr  opinion  the  evi- 
dence is  whoUy  insufficient  to  support  the  convictien,  beth  as  to  the  crim- 
inal  intent  of  the  defendant  and  the  f act  that  the  knife  was  nseful  to  aid 
the  prisoner  to  escape. 

The  judgment  is  reversed  and  cause  remanded. 

Beversed  and  remanded. 

Hurt,  J.,  absent. 


E.  T.  NicHOLs  V.  The  State. 

M.  S136.    Decided  Oetober  19. 

1.  Theft. — ^To  oonvict  of  theft,  when  the  propertj  was  lawf ally  acquired  by  the 
jkOdiBed,  it  must  be  shown  by  the  State  that  such  lawf ul  possession  was  obtained  by 
false  pretext,  or  with  intent  on  the  part  of  the  accused,  at  the  very  time  he  obtained 
possession,  to  deprive  the  owner  of  the  value  of  the  property,  and  to  appropriate  the 
aame  to  his  own  use,  and  that  he  did  so  appropriate  it.  Such  a  phase  of  case  being 
presented  by  the  evidence,  the  trial  court  should  have  instructed  the  jury  in  conform- 
ity  with  this  rule;  and  f urther,  that  no  fraudulent  intent  conceived  aßer  the  lawful 
«cqnimtion  of  the  property  would  constitute  theft. 

SL  Same— Ctonversion  by  Bailee — ^Indictment. — By  the  provisions  of  the  Act  of 
MaJTch  8,  1878  (Penal  Code,  art.  742a),  the  conversion  of  property  subsequent  to  its  law- 
ful acqoisition  \b  made  theft;  but  to  authorize  a  con\riction  for  such  theft  the  indict- 
ment must  Charge  conversion  by  the  bailee.  Proof  which  would  sustain  a  conviction 
for  theft  as  defined  by  said  article  would  not  support  a  conviction  under  an  indictment 
for  genend  theft. 
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8.  Same. — Theft  firom  the  Person  is  an  offense  separate  and  distinct  from  gen- 
eral  theft,  and  a  conviction  theref or  can  not  be  had  ander  an  indictment  for  general 
theft. 

4.  Same— Jurisdiction. — ^The  District  Court  of  the  ooonty  in  which  the  offense 
was  actoally  committed  alone  has  Jurisdiction  of  theft  from  the  peraon. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon* 
R.  E.  Burke. 

The  conviction  was  for  the  theft  of  a  watch  of  value  exceeding  twenty 
doUars,  and  the  penalty  assessed  was  a  term  of  three  years  in  the  peni- 
tentiary. 

The  questions  decided  on  this  appeal  do  not  require  a  statement  of  the 
proof  other  than  that  embodied  in  the  opinion. 

No  brief  for  appellant. 

W.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

White,  Pbesidikg  Jüdge. — Appellant  was  convicted  in  the  District 
Court  of  Dallas  County  for  the  theft  of  a  watch,  alleged  by  the  indict- 
ment to  have  been  stolen  in  the  county  of  Limestone,  and  subsequently 
brought  by  the  accused  into  the  county  of  Dallas. 

With  regard  to  the  original  taking  the  evidence  of  the  prosecuting 
witness  Mastop  was  to  the  effect  that  he  handed  bis  watch  to  the  defendant 
to  look  at  in  Kosse,  Limestone  County,  but  that  he  is  not  certain  whether 
or  not  the  defendant,  after  he  had  looked  at  and  examined  it,  handed  it 
back  to  him.  His  best  recollection  was  that  defendant  did  not  retum  it 
to  him.  He  states,  however,  that  if  defendant  did  return  him  the  watch, 
then  he  is  certain  he,  Mastop,  put  it  in  his  pants  pocket  before  going  to 
sleep,  and  that  after  he  woke  up  he  found  the  watch  pocket  on  the  floor 
and  his  watch  gone;  that  if  defendant  returned  him  the  watch  he  put 
it  in  his  pants  pocket,  '*  in  which  case  it  must  have  been  taken  out  while 
he,  Mastop,  was  asleep,  and  without  his  knowledge.'*  He  **  was  not  sure 
if  the  watch  was  given  back  to  him,  but  he  thought  it  was  not.^' 

Two  theories  clearly  present  themselves  upon  this  state  of  the  facts; 
first,  theft  of  property,  the  possession  of  which  vas  lawf uUy  acquired; 
and  second,  theft  from  the  person. 

1.  Mastop  handed  his  watch  to  defendant,  and  the  defendant's  pos- 
session of  the  same  was  theref ore  originally  lawful;  then,  in  order  to 
make  the  defendant  guilty  of  theft  under  the  circumstances,  the  State 
was  further  required  to  show  either  that  the  possession  of  the  property 
was  obtained  by  a  false  pretext,  or  that  at  the  very  time  the  possession  of 
the  property  was  thus  lawfuUy  obtained  by  the  accused,  there  existed  in 
his  mind  the  f raudulent  intent  to  deprive  the  owner  of  the  value  of  the 
property  and  to  appropriate  the  same  to  his  own  use,  and  that  he  did  so 
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• 
appropriate  the  property.  The  fraudulent  intent  muet  have  existed  at 
the  vertf  time  of  acquiring  the  possession  of  the  property,  because  no 
subsequent  fraudulent  intent,  and  no  subsequent  fraudulent  conversion 
or  appropriation,  would  be  sufficient  to  establish  his  fraudulent  intent  at 
the  time  of  the  acquieition.  Penal  Code,  art.  727;  Willson^e  Crim.  State., 
aecs.  1268,  1269;  Guest  v.  fhe  State,  24  Texas  Ct.  App.,  235;  Cunning- 
harn  V.  The  State,  27  Texas  Ct.  App.,  479;  Graves  v.  The  State,  25  Texas 
Ct.  App.,  333.  Defendant  was  indicted  simply  for  the  theft  of  the  prop- 
erty. To  have  held  him  liable  for  a  conversion  of  property  af ter  he  had 
lawfuUy  acquired  possession  thereof,  under  the  provisions  of  the  Act  of 
March  8, 1878  (Willson's  Crim.  Stats.,  sec.  1292;  Penal  Code,  art.  742a)^ 
it  would  have  been  essential  that  the  indictment  should  have  charged 
conversion  by  a  bailee.  Proof  which  would  support  a  conviction  for  the 
theft  defined  by  the  said  Act  of  March  8, 1878  (Penal  Code,  art.  742a),. 
would  not  authorize  a  conviction  for  theft  under  an  indictment  for  gen- 
eral  theft.     Taylor  v.  The  State,  25  Texas  Ct.  App.,  96. 

The  indictment  being  for  general  theft,  and  the  possession  of  the  de- 
fendant being  a  possession  acquired  from  and  with  the  consent  of  the 
owner,  and  therefore  lawful,  the  court  should,  as  part  of  the  law  appli- 
cable to  the  facts  of  this  phase  of  the  case,  have  instructed  the  jury  sub- 
stantially  that  before  they  could  convict  in  the  case  they  must  find  that 
the  intent  to  deprive  the  owner  of  the  value  of  the  property  existed  at 
the  very  time  of  its  acquisition,  and  that  unless  they  so  found  no  subse- 
quent fraudulent  Intention,  appropriation,  or  conversion  would  make  his- 
previous  original  and  lawful  taking  theft.  Penal  Code,  art.  727;  Will- 
ßon's  Crim.  Stats.,  secs.  1268, 1269.  The  learned  trial  judge  did  not  in- 
struct  the  jury  as  to  these  well  established  principles  of  law — principles. 
which  were  directly  applicable  to  the  case  as  made  by  the  allegations  and 
proof,  in  so  far  as  general  theft  of  the  property  was  concemed;  and  the 
Charge  was  consequently  defective  in  not  setting  forth  distinctly  the  law 
applicable  to  the  case. 

2.  With  regard  to  the  second  theory  or  phase  of  the  case,  if  after  ac- 
quiring possession  of  the  watch  to  look  at  it  the  defendant  returned  it  to- 
Mastop,  the  owner,  and  Mastop  placed  it  in  his  pocket  and  went  to  sleep, 
and  if  during  the  sleep  of  Mastop  defendant  privately  stole  the  watch 
from  his  person  without  the  knowledge  of  said  Mastop,  then  the  defend- 
ant would  be  guilty  of  a  different  offense  from  that  stäted  in  the  indict- 
ment— that  is,  the  specific  offense  denominated  by  our  Code  as  *' theft 
from  the  person'"  (Penal  Code,  arts.  744,  745);  and  this  offense  being  es- 
Bentially  different  from  ordinary  theft,  a  conviction  thereof  could  not  be 
had  under  an  indictment  for  ordinary  theft.  Harris  v.  The  State,  17 
Texas  Ct.  App.,  132;  Willson's  Crim.  Stats.,  sec.  1312;  Graves  v.  The 
State,  25  Texas  Ct.  App.,  333.     The  learned  trial  judge  submitted  no- 
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instrnction  to  the  jury  npon  this  phase  of  the  case,  and  ref  ased  a  re- 
qnested  special  instruction  presenting  the  law  applicable  thereto. 

Again^  another  and  important  yiew  of  the  f acte  is  that  if  the  case  made 
was  one  of  ^'theit  from  the  person,'^  then  the  District  Court  of  Dallas 
Oounty  would  have  no  Jurisdiction  to  try  it,  because  such  offense  could 
only  be  legally  prosecuted  in  the  county  of  the  venue  where  the  offense 
was  completed,  to-wit,  in  Limestone  County.  Where  a  party  is  prosecuted 
in  a  county  other  than  that  in  which  the  theft  was  committed,  a  complete 
offense  must  be  shown  in  the  county  of  the  prosecution^  in  order  to  War- 
rant a  conviction.  Roth  v.  The  State,  10  Texas  Ct.  App.,  27.  *' Theft 
from  the  person^'  can  transpire  only  in  the  county  where  the  actual  overt 
act  of  the  taking  was  committed,  and  can  be  prosecuted  only  in  the  county 
where  the  act  was  committed.  It  can  not,  like  ordinary  theft,  be  prose- 
cuted in  any  county  through  or  into  which  the  thief  raay  carry  the  prop- 
erty.  Gage  v.  The  State,  22  Texas  Ct.  App.,  123;  Clark  v.  The  State, 
»3  Texas  Ct.  App.,  612;  Willson's  Crim.  Stats.,  sec.  1312;  West  v.  The 
State,  ante,  1. 

For  the  errors  pointed  out  and  disoussed^  the  judgment  is  reyersed  and 
the  cause  remanded. 

Reversed  and  remanded. 

Hurt,  J.,  absent. 


Sbap  Jackson  v.  Thb  Statb. 

No/3$34,    Deeided  Oetober  gS, 

1.  Xuxdar— Charge  of  the  Oourt — The  evidence  on  a  trial  for  murder  demandad, 
«ad  the  trial  oourt  gave  in  charge  to  the  jary,  an  instraction  as  to  the  law  governing 
where  the  fatal  dlfficulty  was  provoked  by  the  defendant.  The  objection  urged  to  the 
43aid  Charge  was  that  it  was  made  onnecessarily  prominent  bj  underscoring  oertain 
words,  an  objection  that  is  held  to  be  hjpercritical,  in  view  of  the  manifest  purpose  of 
the  underscoring  to  attract  the  attention  of  the  jury  to  the  interU  with  which  defend- 
ant provoked  the  difficalty,  if  he  did  provoke  it.  Moreover,  it  was  favorable  rather 
than  prejudicial  to  the  defendant. 

2.  Same. — But  note  that  the  evidence  demanded  a  f  arther  instraction  embodjring 
the  law  applicable  where  the  defendant  having  provoked,  in  good  faith  abandoned  the 
-difflcnltj.     Refosal  of  a  special  instruction  applicable  to  the  proof  was  error. 

8.  Same — ^Evidence. — In  view  of  the  proof  addnced  on  the  trial,  the  coiirt  erred 
in  rejecting  evidence  to  the  effect  that  a  few  days  prior  to  the  homicide  the  deceased 
made  an  unprovoked,  violent  attack  upon  him  with  a  knif e,  and  attempted  to  take  his 
life. 

Appeal  from  the  District  Court  of  Freestone.  Tried  below  before 
Hon.  Ruf  US  Hardy. 

The  indictment  charged  the  murder  of  Sam.  Dean.  The  conviction 
was  for  manslaughter^  the  penalty  assessed  being  a  term  of  two  years  in 
the  penitentiary. 
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The  fatal  difficulty  occnrred  during  the  progress  of  an  entertainment 
at  the  house  of  John  Brown,  in  Freestone  County.  Brown  testified  that 
early  in  the  night  the  defendant  told  him  that  Sam.  Dean,  the  deceased, 
had  been  reporting  throughout  the  neighborhood  that  he,  defendant,  had 
been  guilty  of  incest  with  his  daughter  and  had  put  her  in  *'the  family 
wsj."  He  Said  to  witness,  ^'If  Sam.  Dean  says  that  to  me  he  will  have 
me  to  kiU.^^  Witness  asked  him  to  have  no  difficulty  at  the  house.  He 
promised  that  he  would  not,  and  went  out  of  the  house.  Witness  soon 
afterwards  observed  that  the  deeeased  had  lef t  the  house.  He  was  unable 
to  say  whether  the  defendant  or  the  deeeased  lef t  the  house  fii*st.  Pres- 
ently  the  witness  heard  the  defendant  say,  **I  believe,  by  God,  you  said 
it!*'  Witness  joined  the  parties  in  the  yard  about  the  time  deeeased  re- 
plied.  His  reply  was,  *'If  you  think  I  said  it  I  will  prove  it.^'  Witness 
appealed  to  the  parties  not  to  engage  in  a  fight  in  the  yard.  Quiet  was 
restored  for  awhile,  but  about  thirty  minutes  later  the  quarrel  was  re- 
newed  in  the  yard.  Witness  then  heard  defendant  propose  to  deeeased 
to  go  with  him  to  the  house  of  Mr.  Piercy,  a  neighbor,  by  whom  he  said 
he  would  prove  the  circulation  of  the  scandalous  report  by  the  deeeased. 
Deoeased  at  first  agreed  and  then  ref  used  to  go,  upon  the  plea  that  it  was 
lata  and  Mr.  Piercy  had  retired.  About  this  time  Milly  Dean,  the  wife 
of  the  deeeased,  appeared  on  the  scene.  Defendant  asked  her,  '^  What 
have  you  got  to  do  with  it,  you  d — d  bitch?^^  He  then  seized  the  deeeased 
by  the  left  band  and  attempted  to  draw  him  out  of  the  yard,  insisting 
that  he  shoul^  ^'come,  let^s  settle  it."  Deeeased  puUed  loose  and  then 
took  a  Step  or  two  towards  defendant,  and  striking  over  his  wif e's  Shoulder, 
Struck  defendant  about  the  head  with  a  steelyard  pea  to  which  a  leathem 
Btrap  was  attached.  The  two  men  then  clinched  and  struggled  until  de- 
eeased exclaimed,  "I  am  done  with  it."  They  then  separated,  and  wit- 
ness discovered  that  deeeased  had  been  cut  in  the  beweis.  Witness  did 
not  know  which  of  the  men  provoked  the  difficulties. 

On  his  cross-examination  the  witness  said  that  the  parties  had  two 
quarreis,  the  first  beginning,  so  far  as  the  witness  knew,  when  he  heard 
the  defendant  exclaim,  '*I  believe,  by  God,  that  you  said  it."  The  sec- 
ond  occurred  about  thirty  minutes  later,  and  the  difficulty  which  ensued 
resulted  fatally  to  deeeased.  Defendant  pulled  off  his  coat  during  the 
row,  but  at  no  time  invited  the  deeeased  out  of  the  yard  to  fight  him. 
He  made  no  positive  threat  to  kill  or  in  jure  deeeased,  but  a  half-hour 
before  the  first  quarrel  said,  ^'  If  he  teils  me  that,  he  will  have  me  to 
kill.^'  Witness  did  not  repeat  that  statement  to  deeeased.  Just  before 
deeeased  Struck  the  defendant  with  the  pea,  the  witness  heard  a  woman 
named  George  Ann  ask  defendant  to  get  on  his  horse  and  go  home,  to 
which  request  defendant  replied  that  he  would  do  so. 

Albert  Anderson  testified  for  the  State  substantially  as  did  the  witness 
Brown,  and  in  addition  that  when  Milly  Dean,  the  wife  of  deeeased. 
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joined  the  parties  at  the  gate,  she  told  deoeased  to  step  throngh  the  gate 
and  let  defendant  strike  if  he  wanted  to.  It  was  then  that  def endant 
aeked  Milly  what  she  had  to  do  with  the  quaiTel,  and  called  her  a  d — d 
bitchy  and  itwas  then  that  deceased  stepped  forward  and  Struck  defend- 
ant with  the  slung  shot.  This  witness  stated  that  he  did  not  see  de- 
fendant seize  the  deceased^s  hand. 

Milly  Dean's  account  of  the  fatal  difficulty  was  substantially  the  same 
as  that  of  the  preceding  witnesses,  except  that,  according  to  her  State- 
ment, defendant's  invitation  to  deceased  to  go  out  of  the  yard  was  to 
'^ Bettle  the  difficulty."  She  corroborated  Brown's  Statement  that  de- 
fendant seized  deceased^s  hand  and  dragged  or  led  him  towards  the  gate. 
The  State  closed. 

E.  Yarbrough  testified  for  the  defense  that  at  the  emancipation  pic- 
nic,  about  a  month  before  the  homicide,  he  heard  the  deceased  say  that 
he  intended  to  slung-shot  the  defendant  all  over  the  picnic  grounds.  He 
reported  that  threat  to  the  defendant. 

There  was  no  material  variance  between  the  narratives  of  the  eye-wit- 
nesses  who  testified  for  the  defense,  and  they  may  be  summarized  as  fol- 
lows:  When  the  witnesses  reached  the  parties  just  before  the  fatal  col- 
lision,  the  quarrel  was  in  progress.  Deceased  insisted  that  defendant 
ßhould  go"  with  himat  once  to  Piercy^s  house.  Defendant  declined  upon 
the  ground  that  it  was  too  late  to  disturb  Piercy,  but  agreed  to  go  on  the 
next  morning.  Deceased  replied  that  the  matter  must  be  settled  that 
night,  at  the  same  time,  according  to  one  of  the  witnesses^  holding  his 
arms  behind  him,  and  arranging  the  slung  shot  in  his  right  hand.  De- 
fendant replied  that  he  did  not  propose  to  have  a  difficulty  that  night. 
Deceased  replied  that  he  wouid  have  to  have  it.  John  Brown  then  ap- 
peared  and  told  the  parties  to  have  no  difficulty  in  his  yard  Defendant 
replied  that  he  did  not  intend  to  engage  in  a  difficulty.  Deceased  replied 
again  that  he  would  have  to  engage  in  it.  Defendant  thereupon  replied 
that  if  nothing  but  a  fight  would  do  the  deceased,  he  would  fight  de- 
ceased outside  of  the  yard.  The  parties  then  started  towards  the  gate, 
defendant  Walking  some  f eet  in  advance  of  deceased.  He  passed  through 
the  gate  and  took  off  his  coat.  Deceased  stopped  at  the  gate,  where  he 
was  joined  by  his  wife,  who  proceeded  to  curse  defendant.  About  that 
time  George  Ann  appealed  to  defendant  to  leave,  and  he  replied  that  he 
would  do  so.  Then  deceased's  wife  told  deceased  to  step  outside  the  yard 
and  let  defendant  strike  him.  Defendant  said  something  in  reply  to  de- 
ceased^s  wife,  when  deceased  stepped  forward,  and  from  behind  his  wife 
Struck  defendant  over  the  head  with  the  pea.  In  the  scuffle  that  ensued 
deceased  was  cut  in  the  abdomen.     He  died  next  day. 

Several  witnesses  for  the  defense  testified  that,  by  general  reputation  in 
the  neighborhood,  the  deceased  was  a  violent,  quan^elsome,  and  danger- 
ous  man.     One  witness  testified  that  some  time  prior  to  the  homicide 
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she  heard  the  deceased  threaten  to  kill  the  defendant^  which  threat  she 
oommunicated  to  def  endant. 

J.  D.  Childs,  f or  appellant. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  JüDGE. — We  are  unable  to  perceive  the  soundness  of  the 
objections  urged  by  counsel  for  the  def  endant  to  the  Charge  of  the  court. 
Instructions  as  to  the  law  goyerning  where  a  difficulty  has  been  provoked 
by  the  defendant  were  demanded  by  the  evidence.  Upon  this  phase  of 
the  case  the  law  is  correctly  expressed  in  the  charge  of  the  court  without 
nnnecessary  repetition  and  without  giving  to  it  undue  prominence.  That 
certain  words  in  the  charge  were  underscored  is  an  objection  which  seems 
to  US  to  be  hypercritical  and  without  merit.  The  purpose  of  the  under- 
scoring  is  manifest,  and  could  not  have  been  misconstrued  by  the  Jury. 
That  purpose  was  to  attract  the  attention  of  the  jury  to  the  intent  with 
which  the  defendant  provoked  the  diflBculty,  if  he  did  provoke  it,  and 
the  law  as  controUed  by  such  intent.  It  was  favorable  to  the  defendant 
in  this  respect.  In  all  respects  we  think  the  charge  of  the  court  as  to  the 
ifisnes  submitted  by  it  is  füll,  correct,  and  sufficient. 

But  we  are  of  the  opinion  that  the  evidence  required  an  instruction  as 
to  the  law  in  case  of  an  abandonment  of  the  diflBculty  by  the  defendant. 
Such  instruction  was  requested  by  counsel  for  defendant  and  was  refused. 
In  this  refusal  we  think  the  court  erred.  There  is  evidence  in  the  record 
tending  to  show  that  the  defendant  had  in  good  f aith  abandoned  the  orig- 
inal difficulty,  and  the  deceased  and  his  wife,  acting  together,  renewed, 
provoked,  and  forced  the  conflict  which  resulted  fatally  to  the  deceased, 

Other  errors  are  assigned  and  insisted  upon  by  counsel  for  defendant, 
only  one  of  which  we  shall  discuss,  as  the  remainder  are  of  a  character 
not  likely  to  occur  on  another  trial.  Defendant  offered  to  prove  that  a 
few  days  prior  to  the  homicide  the  deceased  had  made  an  unprovoked, 
Tiolent  attack  upon  him  with  a  knife,  attempting  to  take  his  lif e.  Upon 
objection  made  by  the  State  the  said  proposed  evidence  was  rejected  upon 
the  ground  that  it  was  irrelevant.  We  think  the  evidence  should  have 
been  admitted.  It  was  rendered  pertinent  and  competent  by  other  evi- 
dence adduced  on  the  trial.  It  tended  to  support  the  theory  of  the  de- 
fendant that  the  deceased  was  a  violent  and  dangerous  man,  and  provoked 
and  pressed  the  difficulty  which  resulted  in  his  death.  It  was  admissible 
also  upon  the  same  ground  of  threats  made  by  deceased,  as  tending  to 
fihow  that  defendant  in  killing  deceased  acted  in  seif -defense. 

Because  of  the  errors  we  have  specified  the  judgment  is  reversed  and 
the  cause  is  remanded. 

Reversed  and  remanded. 

Hort,  J.,  absent. 
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1 98  112  Bob  Walser  v.  The  State. 

'  ^  ^  No.  S177.    Deeided  October  23, 

Bvidence— ConfeMona. — See  the  Statement  of  the  ca«e  for  tbe  sabetance  of  a  State- 
ment  made  by  tbe  accosed  in  an  examining  oonrt,  togetber  witb  tbe  clrcomstancee  an- 
der wbicb  it  was  made,  and  ander  wbicb  it  was  admitted  in  evidence  on  tbis  trial  as  a 
▼olontary  Statement,  ?idd  not  to  bave  been  a  voluntarj  Statement  witbin  tbe  parview 
of  article  262  of  tbe  Code  of  Crimlnal  Prooedore,  and  tberefore  to  bave  been  emme- 
ooslj  admitted  in  evidenoe. 

Appeal  from  the  District  Coart  of  Chambers,  on  change  of  venne  from 
Liberty.     Tried  belöw  before  Hon.  L.  B.  Hightower. 

The  appellant  was  convicted  in  the  first  degree  for  the  mnrder  of 
J.  G.  Dacour^  his  punishment  being  assesaed  at  a  life  term  in  the  peni- 
tentiary. 

The  one  qnestion  determined  on  this  appeal  was  the  competency  as 
eyidence  of  a  certain  statement  made  by  the  defendant,  and  it  is  not 
necessary  that  the  case  should  be  more  f  uUy  stated  than  is  reqnired  by  the 
roling. 

It  appears  from  the  record  that  one  Charles  Brown  was  arrested  npon 
the  Charge  of  having  murdered  J.  C.  Lacour,  and  was  arraigned  for  trial 
before  an  examining  court;  that  at  that  time  the  defendant  was  in  cus- 
tody,  suspected  of  the  same  murder;  that  he  was  introdnced  as  a  witness 
for  the  State  and  testified  against  the  said  Brown  on  the  said  examining 
trial;  that  he  was  subsequently  placed  on  his  own  examining  trial  in  the 
same  court,  and  being  notified  that  he  was  at  liberty  to  make  a  voluntary 
statement,  he  declined  to  make  any  fnrther  statement  than  he  had  made 
on  the  examining  trial  of  Brown,  which  had  been  reduced  to  writing,  and 
which  he  adopted  as  his  voluntary  statement  in  the  matter  of  his  own 
examining  trial.  It  is  this  written  statement,  originally  made  on  the  ex- 
amining trial  of  Brown,  and  subsequently  adopted  on  his  own  examining 
trial,  and  which  was  introduced  in  evidence  against  him  on  the  final  trial 
in  the  District  Court,  that  is  involved  in  the  ruling  on  this  appeal. 

As  a  predicate  for  the  introduction  in  evidence  of  the  said  written 
statement,  the  county  attorney  of  Liberty  County  testified,  in  substance, 
that  when  the  defendant  was  called  to  the  stand  on  the  examining  trial 
of  Charles  Brown,  he  testified  in  behalf  of  the  State  and  against  the  said 
Brown;  that  his  said  testimony  was  reduced  to  writing,  and  was  then 
read  to,  and  was  signed  by  the  defendant  in  the  presence  of  the  magis- 
trate;  that  subsequently  the  defendant  was  placed  upon  his  examining 
trial  before  the  same  magistrate,  charged  with  the  same  offense  that  was 
charged  against  Brown,  when  he,  the  witness,  representing  the  State,  re- 
quested  the  magistrate,  in  the  presence  and  hearing  of  the  defendant,  to 
notify  the  defendant  that  he  was  entitled  to  make  a  voluntary  statement 
if  he  desired  to,  but  that  such  statement  could  be  used  in  evidence  against 
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him.  The  witneßs  did  not  remember  that  the  magistrate  did  so  warn 
tbe  defendanty  but  thought  that  he  must  have  done  so.  The  wftness 
then  asked  the  defendant  if  he  wished  to  make  a  voluntary  statement, 
to  which  the  defendant  replied  that  he  had  no  statement  to  make  other 
than  the  one  he  had  previously  made  on  the  examining  trial  of  Brown. 
That  Statement  was  then  produced  and  read  to  the  defendant,  who  said 
that  it  contained  the  tnith,  and  that  he  would  adopt  it  as  his  voluntary 
Statement  on  that  (his  own)  examining  trial. 

J.  Q.  Hinter  testified  that  he  was  present  at  the  examining  trial  of  the 
defendant  and  heard  him  wamed  by  either  the  magistrate  or  the  connty 
attomey — the  witness  did  not  remember  which — that  whatever  volnntary 
statement  he  should  make  could  be  used  in  evidence  against  him.  De* 
fendant  then  declined  to  make  a  statement,  but  adopted  his  statement  on 
the  examining  trial  of  Brown. 

J.  M.  C.  Lacoür,  the  father  of  the  deceased,  testified  that  he  was  pres* 
ent  at  the  examining  trial  of  defendant  and  heard  both  the  magistrate  and 
the  county  attomey  warn  the  defendant  that  whatever  voluntary  statement 
he  made  could  be  used  against  him.  The  witness  left  the  court  room 
while  the  county  attomey  was  reading  to  the  defendant  the  statement 
which  he,  defendant,  made  on  the  examining  trial  of  Brown,  and  did  not 
know  what  the  defendant  said  at  the  conclusion  of  the  reading. 

lipon  this  predicate  the  written  statement  of  the  defendant  was  ad- 
mitted  in  evidence.  As  it  appears  in  the  record  the  statement  is  signed 
by  the  defendant,  using  a  cross  mark,  but  it  is  in  no  manner  certified  or 
authenticated  by  the  magistrate.  The  statement  is  quite  lengthy,  but 
may  be  summarized  in  few  words.  The  defendant  stated  that  he  met 
Charles  Brown  on  the  fatal  night,  when  he,  Brown,  told  him  that  he  was 
going  then  to  kill  the  deceased,  and  that  defendant  must  go  with  him; 
that  he  declined,  when  Brown  told  him  that  he  had  to  go  or  he,  Brown, 
would  kill  him,  defendant;  that  he  was  afraid  Brown  would  kill  him  if 
he  did  not  go,  and  that  he  went;  that  he  was  present  when  Brown  Struck 
the  fatal  blows,  and  that  he  held  the  horses  of  Brown  and  another  until 
they  took  the  body  of  the  deceased  from  the  place  of  the  killing  to  the 
riTer  into  which  it  was  thrown,  and  that,  being  threatened  by  Brown 
with  death  if  he  ever  divulged  the  murder,  he  had  never  before  impli- 
cated  the  said  Brown. 

Douglass  &  Lanier y  for  appellant. 

W.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

WiLLSOK,  JuDGE — We  are  of  the  opinion  that  the  written  statement 
admitted  in  evidence  against  the  defendant  over  his  objections  thereto  is 
incompetent  evidence  and  should  have  been  rejected.     Said  statement 
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can  not  be  considered  a  voluntary  statement  such  as  is  provided  f or  by 
Btatnte.  Code  Crim.  Proc,  art.  262.  It  was  not  made  by  the  defendant 
as  a  voluntary  statement.  It  was  sworn  to  by  him.  It  was  not  authen- 
ticated  as  a  voluntary  statement  by  the  magistrate  before  whom  it  pur- 
ports  to  have  been  made.  It  is  clear  to  our  minds  that  the  statement 
was  not  admissible  in  evidence  as  a  voluntary  statement  under  article  750 
of  the  Code  of  Criminal  Procedure. 

Was  the  said  statement  otherwise  admissible?  We  do  not  think  it  was. 
When  he  made  it  the  defendant  was  in  custody,  charged  with  the  murder 
to  which  said  statement  related.  He  was  not  warned  that  his  statement 
might  be  used  as  evidence  against  him.  His  confession  of  his  own  con- 
nection  with  the  murder  contained  in  said  statement  is  not  accompanied 
by  a statement  of  facts  or  ciicumstances  that  were  found  to  be  true  con- 
ducing  to  establish  his  guilt.  No  such  fact  or  circumstance  appears  to 
have  been  discovered  or  found  to  be  true  by  reason  of  any  statement 
made  by  him. 

Holding  as  we  do  that  the  admission  in  evidence  of  said  statement  was 
error,  it  is  unnecessary  that  other  questions  presented  in  the  record  should 
be  determined.     The  judgment  is  reversed  and  the  cause  is  remanded. 

Beversred  and  remanded. 

« 

Hurt,  J.,  absent. 


Elbert  Füllen  v.  The  State, 

Ho.  S2S1.    Deeided  October  SS. 
Murder— Fact  Gase. — See  the  statement  of  the  case  for  evidence  7iM  insoffident 
to  Support  a  conviction  for  murder  of  the  fipst  degree. 

Appeal  from  the  District  Court  of  Tyler.  Tried  below  before  J.  F. 
Lanier,  Esq.,  Special  Judge. 

The  conviction  in  this  case  was  in  the  first  degree  for  the  murder  of 
Louis  Drake,  the  penalty  assessed  by  the  verdict  being  a  life  term  in  the 
penitentiary. 

Caroline  Chambers  was  the  first  witness  for  the  State.  She  testified 
in  substance  that  she  was  in  the  town  of  Woodville,  Tyler  County,  at  the 
time  of  the  homicide — which  by  the  indictment  is  alleged  to  have  oc- 
curred  on  June  11,  1889 — and  at  about  seven  o'clock  on  the  evening  of 
that  day  went  to  the  house  of  John  Clark.  She  found  the  defendant  at 
the  house  of  said  Clark,  and  borrowed  his  pocket  knife  for  temporary  use. 
It  was  the  knife  now  exhibited  in  evidence — a  large  pocket  knife  with  a 
*'hawk-biir^  blade.  She  remarked  to  the  defendant  that  it  was  a 
"mighty  big  knife.''    Defendant  replied,  *'That  is  the  kind  I  always 
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tote/'  Witness  retnmed  the  knife  after  using  it,  and  defendant  left. 
Between  nine  and  ten  o'clock  that  night  he  returned  to  Clark^s  house  in 
eompany  with  Tony  New,  Jim  Waltere,  and  Nep  Boyd.  Soon  after wards 
the  deceased,  yery  mach  ander  the  inflaence  of  whiskey,  arrived.  He 
remained  bat  a  short  while.  Soon  after  the  deceased  left  Clark's  hoase, 
the  witness  and  a  woman  named  Bess  started  to  town  to  get  some  whiskey 
for  a  sick  person.  At  a  china  tree  near  Barclay's  saloon  Bess  left  the 
witness,  going  off  with  a  man,  and  witness  got  John  Clark,  whom  she 
met,  to  go  into  Barclay^s  saloon  and  get  the  whiskey  for  her.  While  wait- 
ing  ander  the  china  tree,  no  person  being  with  her,  the  witness  saw  the 
defendant  and  Tony  New  approaching  her  from  the  direction  of  Clark's 
hoase,  and  going  towards  the  saloon.  At  about  the  same  time  she  saw 
the  deceased  approaching  from  the  direction  of  the  saloon.  When  de- 
fendant and  New  reached  a  point  opposite  the  witness  they  stopped  and 
held  a  brief  whispered  conversation,  which  witness  could  not  hear.  New 
then  called  to  deceased  to  lend  him  some  money.  Deceased  replied  that 
he  coald  not  accommodate  New,  as  he  was  in  Woodville  attending  coart, 
had  no  idea  how  long  he  would  have  to  stay,  and  had  no  more  money 
than  he  needed.  New  replied,  **  Yes,  by  God,  yoa  asked  me  for  money 
the  other  day  on  Spring  Creek,  and  I  gave  it  to  yoa.  Now,  I  ask  yoa 
for  money,  and  you  won^t  lend  it  to  me.^'  Defendant  then  said  to  de- 
ceased, "  Yes,  lend  as  some  money.  We  have  been  gambling,  are  broke, 
and  need  some  money. ^'  Deceased,  who  was  very  drunk,  replied  to  de- 
fendant, ^'Yoa  God  d — d  son-of-a-b — ^h,  yoa  can't  have  my  money.'' 
Defendant  in  replysaid,  *' Yoa  call  me  a  God  d — d  son-of-a-b — h?  I 
will  lay  yoar  d — d  body  down  before  morning,  and  we  will  have  all  yoar 
money."  Deceased  asked  defendant,  '^Whatdoyoa  mean?"  Defend- 
ant langhingly  replied,  '*0h,  nothing.  That  is  jast  a  way  we  have  of 
talking."  Defendant  and  New  then  went  off  in  the  direction  of  the  bar- 
ber  Shop,  near  the  saloon. 

Continaing  her  testimony,  the  witness  said  that  she  remained  at  the 
tree  bat  a  few  minates  after  the  defendant  and  New  left,  and  she  then 
went  to  the  saloon.  In  passing  from  the  barber  shop  gallery  to  the  sa- 
loon gallery  she  saw  defendant  ^'down  on  the  groand"  trying,  appar- 
ently,  to  open  his  knife.  Aboat  the  time  she  reached  the  gallery  the 
defendant  placed  his  band,  in  which  he  held  the  open  knife,  on  the  said 
gallery  and  asked  her,  '*  Caroline,  do  yoa  know  where  that  man  went  that 
we  tried  to  get  money  from  a while  ago?"'  The  witness  replied  that  she 
did  not,  and  passed  into  the  saloon.  At  that  moment  she  observed  Ben 
Chariten  standing  on  the  barber  shop  gallery.  She  got  the  whiskey  at 
the  bar  and  almost  immediately  left  the  saloon  through  the  door  she  had 
entered.  She  foand  Chariten  where  she  had  left  him  on  the  barber  shop 
gallery  and  invited  him  to  go  to  Clark's  with  her.  They  started,  and  had 
gone  bat  a  short  distance  when  she  discovered  that  she  had  left  her 
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handkerchief  in  the'saloon.  She  accordingly  retumed  to  the  saloon^ 
leaving  Chariten  near  the  china  tree.  She  found  the  saloon  door  closed 
bnt  not  locked.  She  opened  the  door,  paseed  into  the  saloon,  and  to  the 
bar,  where  she  got  her  handkerchief.  She  then  became  engaged  in  & 
conversation  with  Mr.  Will  Barclay  and  others  and  remained  there  talk- 
ing  between  two  and  three  hours.  When  she  started  home  Mr.  Barclay 
opened  the  door  for  her,  and  as  she  stepped  out  she  discovered  the  de- 
ceased  lying  face  down  on  the  gallery.  The  discovery  startled  her,  and 
she  exclaimed,  "  Mercy !  Look  there!"  She  then  passed  on,  joined  Chari- 
ten at  the  china  tree,  and  thence  went  with  him  to  Clark's  house.  Beach- 
ing  Clark^s  place  she  saw  a  light  burning  in  a  little  outheuse.  She  went 
into  the  house  at  once  and  went  to  bed.  While  undressing  she  heard 
New  in  the  yard  calling  to  her.  He  called  to  her  to  come  to  him  in  the 
yard,  that  he  wanted  to  see  her.  She  replied  that  she  was  ready  to  go 
to  bed  and  could  not  go  to  him.     It  was  then  one  er  two  o'clock. 

On  her  cross-examination  the  witness  stated  that  when  first  called  before 
the  grand  jury  she  refused  to  and  did  not  teil  the  facts  to  which  she  tes- 
tified  on  this  trial,  her  reason  being  that  she  did  not  want  to  teil  what 
she  knew  and  saw.  She  did  not  teil  the  grand  jury  what  she  knew  and 
saw  until  she  was  placed  in  jail  and  kept  there  several  days.  The  fore- 
man  of  tlie  grand  jury  asked  her  if  she  saw  the  deceased  down  town  on 
the  fatal  night.  She  replied  to  that  question  by  stating  that  she  saw  him 
at  Clark's  house  on  that  evening.  She  was  then  asked  if  she  knew  who 
killed  the  deceased,  er  if  she  knew  anything  about  the  killing,  to  which 
questions  she  replied  in  the  negative.  Lights  were  biirning  in  the  saloon 
and  barber  shop  when  witness  discovered  the  body  of  deceased  on  the 
saloon  gallery.  She  did  not  then  knew  that  deceased  was  dead.  She  saw 
no  blood  on  the  gallery  at  that  tinie.  Her  exclamation,  *' Mercy!  Look 
there!"  was  prompted  doubtless  by  what,  when  standing  near  the  china 
tree  early  in  the  night,  ehe  heard  the  defendant  say  to  the  deceased.  The 
witness  denied  that  she  ever  told  George  Pullen,  the  brother  of  the  de- 
fendant, that  a  *' whiter  man  than  Elbert  Pullen  killed  Louis  Drake." 
Tony  New  is  a  white  man. 

Ben  Hern  was  the  next  witness  for  the  State.  He  testified  in  substance 
that  he  spent  the  night  of  the  homicide  at  the  house  of  the  defendant  in 
Woodville.  When  the  defendant  came  home  to  bis  supper  on  that  even- 
ing he  found  the  witness  and  Dick  and  Irvin  Dill,  Rose  Pullen,  Anna  Guy- 
ton, and  the  children  sitting  on  the  gallery.  He  then  borrowed  the  wit- 
ness's  knif e,  the  same  being  the  knif e  now  in  evidence,  and  soon  af terwards 
lef  t,  remarking  that  he  had  to  go  back  to  town.  It  was  late  on  that  night 
when  the  witness  nex't  saw  the  defendant.  At  that  time  defendant  was 
moving  about  the  house  with  a  light  in  bis  band.  On  the  next  morning 
the  witness  discovered  bis  knife  in  bis  pocket — somebody  having  "slip- 
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ped  "  it  into  said  pocket  during  the  night.  The  knife  had  not  been  re- 
cently  used  to  butcher  anything. 

On  his  croßs-examination  the  witness  said  that  he  was  at  Young^s  saloon, 
where  the  defendant  worked,  early  in  the  afternoon  preceding  the  fatal 
night.  While  there  he  loaned  his  wateh  and  knife  to  defendant,  but  de- 
fendant soon  returned  the  knife.  Mr.  Young  and  Sammy  Isbell  were 
present.  The  witness  could  not  say  what  time  it  was  when  defendant 
came  home  on  the  fatal  night.  He  went  to  his  work  at  Young's  saloon, 
as  cußtomary,  on  the  next  morning.  Witness  could  discover  nothing  un- 
usoal  about  him. 

Dick  Dill  testified  for  the  State  that  he  was  onc  of  the  parties  sitting 
on  defendant's  gallery  when  defendant  came  home  to  supper  on  the  fatal 
night.  If  defendant  borrowed  or  got  a  knife  from  Ben  Hörn  at  that 
time  the  witness  did  not  know  it,  and  did  not  think  that  defendant  could 
have  done  so  without  his  knowledge.  Witness  slept  with  Irvin  Dill  and 
Ben  Hörn  at  defendant's  house  on  that  night,  and  heard  defendant  when 
he  came  home,  but  he  could  not  say  what  time  it  then  was. 

Nep  Boyd  testified  for  the  State  that  he  and  the  defendant,  New,  and 
others  lef t  deceased  at  Barclay's  saloon  at  about  eleven  o'clock  on  the 
fatal  night  and  went  to  a  house  near  John  Clark's  place  where  they  gam- 
bled  until  about  twelve  o'clock.  They  then  went  back  to  Barclay's  sa- 
loon, where  the  witness  again  saw  the  deceased  together  with  several  other 
parties.  Witness  then  took  Mr.  Fowler  to  the  hotel,  and  when  he  pres- 
-ently  returned  to  the  saloon  he  found  the  deceased  lying  on  the  gallery. 
He  remarked,  "This  man  has  gone  to  sleep  very  quick;"  and  presently 
he  and  the  defendant,  New,  and  others  returned  to  the  house  on  Clark^s 
place  and  resumed  gambling.  After  the  gambling  party  broke  up  the 
witness  and  defendant  went  off  together.  They  separated  near  Clark's 
house,  defendant  saying  that  he  was  going  home.  He  was  squatted  down 
in  a  weed  patch,  answering  a  call  of  nature,  when  witness  lef  t  him.  He 
<iid  not  see  defendant  again  until  the  next  morning. 

On  his  cross-examination  the  witness  said  that  he  saw  a  large  number 
of  people  about  Barclay 's  saloon  each  time  that  he  saw  the  deceased  there. 
He  saw  Caroline  Chambers  at  the  said  saloon  on  that  night  and  also  saw 
her  near  the  china  tree.  He  did  not  see  the  defendant  with  a  knife  on 
the  fatal  night,  nor  did  he  ever  hear  defendant  utter  a  threat  against  de- 
ceased. Defendant  lost  about  thirty-five  cents  by  the  gambling.  Wit- 
ness assisted  in  dressing  the  body  of  the  deceased.  The  pockets  of  the 
olothes  on  the  body  were  found  turned  wrong  side  out. 

Medical  testimony  showed  that  the  death  of  DrakQ  resulted  from  a  knife 
Stab  or  cut  in  the  throat.  The  jugular  vein  was  completely  severed.  One 
of  the  physicians  testified  that  he  examined  the  knife  in  evidence  onthe 
morning  after  the  homicide.     He  found  a  substance  in  the  nail-cut  which 
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resembled  dry  blood^  bnt  he  conld  not  state  positively  that  the  snbstance 
was  blood. 

M.  L.  McAlister  teetified  for  the  State  that  he  yisited  and  examined 
the  premises  of  the  defendant  on  the  moming  after  the  homicide.  He 
found  a  sabstance  on  the  door  which  resembled  blood,  bat  he  was  not 
positive  that  it  was  blood.  He  thought  the  spots  he  saw  were  the  prints 
of  Woody  fingers.     The  State  closed. 

J.  S.  Isbell  was  the  first  witness  for  the  defense.  He  testified  in  snb- 
stance that  he  was  the  härtender  at  C.  A.  Young's  saloon,  at  which  es- 
tablishment  the  defendant  was  employed  as  glass-washer.  Defendant, 
Ben  Hörn,  and  other  negroes  were  in  the  said  saloon  on  the  evening  of 
the  fatal  day.  During  the  time  they  were  in  the  said  saloon  the  wit- 
ness saw  the  defendant  borrow  a  large  knife  from  Ben  Hörn,  which  knife 
was  returned  to  Hörn  before  he.  Hörn,  left  the  saloon  to  go  to  supper. 
Defendant  soon  afterwards  went  to  supper  and  returned.  He  again  left 
the  saloon  about  9  o'clock,  and  did  not  retum  until  next  morning.  He 
then  had  on,  according  to  witness's  recoUection,  the  same  clothes  he  wore 
the  night  before.  Previous  to  leaving  the  saloon  on  the  fatal  night  the 
defendant  got  twenty-five  cents  from  Mr.  Young,  and  on  the  next  mora- 
ing  Mr.  Young  paid  a  man  twenty-five  cents  by  request  of  defendant. 

Böse  Pullen,  the  wife  of  defendant,  testified  in  bis  behalf  that  she  was 
on  the  gallery  of  her  house  when  defendant  came  to  eupper  on  the  fatal 
night.  She  knew  as  a  matter  of  fact  that  defendant  did  not  get  a  knife 
from  Ben  Honi  at  that  time.  He  did  not  stop  on  the  gallery  where  Hom 
and  others  were  then  sitting,  but  went  into  the  house,  ate  his  supper, 
and  went  immediately  back  to  town.  The  witness  was  awake  when  he 
came  home  late  on  that  night,  and  knew,  as  an  absolute  fact,  that  he  did 
not  go  near  the  bed  in  which  Hom  was  then  sleeping.  Anna  Guy  ton, 
the  sister  of  the  defendant,  testified  substantially  as  did  the  witness  Böse 
Pullen. 

W.  A.  Barclay  testified  for  the  defense  that  he  was  the  proprietor  of 
the  saloon  alluded  to  by  previous  witnesses.  Among  the  large  number 
of  people  who  were  alternately  in  and  out  of  his  saloon  on  that  night 
were  the  defendant  and  deceased.  Deceased  at  different  times  had  as 
much  as  a  dollar  and  a  half  or  two  dollars  in  his  band.  He  "treated^' 
several  times.  Caroline  Chambers  was  in  witness's  saloon  for  several 
hours,  and  left  the  saloon  at  the  same  time  the  witness  did  after  closing 
for  the  night.  When  witness,  Caroline,  and  others  left  the  saloon  at 
about  3  o'clock,  the  witness  saw  deceased  lying  on  the  gallery,  apparently 
asleep.  He  heard  np  exclamation  from  Caroline,  and  directed  no  partic- 
ular  attention  to  deceased.  He  went  home  and  to  bed,  and  when  he  re- 
turned to  his  saloon  early  on  the.  next  morning  he  found  deceased's  body 
on  his  gallery.  Deceased  may,  for  aught  the  witness  knew  to  the  con- 
trary,  have  been  dead  when  he,  witness,  saw  him  at  3  o'clock.     The  wit- 
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ness  heard  no  distnrbance,  no  quarreling,  and  no  groaning  or  moaning 
on  that  night^  and  he  thought  he  would  certainly  have  heard  any  die- 
turbance  on  his  gallery  had  any  occurred  before  be  closed  his  saloon. 

C.  A.  Young  testified  for  the  defense  that  the  defendant,  who  was  in 
his  employ,  left  his  saloon  at  about  9  o'clock  on  the  fatal  night  and 
did  not  return  until  at  the  usual  hour  on  the  next  morning.  He  was 
then  wearing  the  same  clothes  he  wore  on  the  previous  night.  When 
defendant  left  the  saloon  on  the  fatal  night  the  witness  gave  him  twenty- 
ÜYe  Cents,  and  on  the  next  morning,  at  his  request,  paid  a  man  twenty- 
five  Cents  which  he  said  he  borrowed  on  the  night  before. 

Ben  Chariten  was  the  next  witness  for  the  defense.  The  material  part 
of  his  testimony  was  to  the  effect  that  he  was  standing  on  his  gallery,  ad- 
joining  the  gallery  of  Barclay's  saloon,  at  the  precise  time  that  Caroline 
Chambers  went  into  the  said  saloon  the  first  time  on  the  fatal  night;  that 
he  was  then  in  a  position  to  see  anybody  on  the  ground  between  the  bar- 
ber  Shop  and  the  saloon,  and  to  hear  any  con versa tion  between  Caroline 
and  any  other  person  on  the  saloon  gallery.  He  saw  nobody  between  the 
barber  shop  and  saloon  at  that  time  and  heard  no  person  speak  to  Caro- 
line as  she  passed  into  the  saloon.  The  witness  remained  at  the  china 
tree  from  the  time  that  Caroline  left  him  there  until  she  came  out  of  the 
saloon  and  went  to  Clark's  house  with  him,  which  time  covered  the'three 
hours  immediately  preceding  Caroline's  discovery  of  the  deceased  lying 
on  the  gallery.  If  during  that  time  the  defendant  had  been  about  the 
said  gallery  the  witness  would  certainly  have  seen  him.  He  saw  quite  a 
number  of  people  during  that  time  passing  in  and  out  of  the  saloon,  but 
did  not  see  the  defendant. 

8.  B.  Cooper,  for  appellant. 

IT.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

White,  Presiding  Judge. — This  appeal  is  from  a  judgment  which 
has  condemned  appellant  to  the  penitentiary  for  life  for  the  alleged  mur- 
der  of  one  Louis  Drake. 

A  conviction  was  had  upon  evidence  entirely  circumstantial.  We  have 
given  the  evidence  as  disclosed  in  the  record  our  most  mature  considera- 
ation,  and  it  fails  to  impress  us  with  that  probative  force,  cogency,  and 
conclusiveness,  such  as  should  command  our  confidence  in  the  justice 
and  correctness  of  the  verdict  and  judgment  rendered.  Appellant  may 
be  guilty  of  the  terrible  crime  of  which  he  has  been  convicted,  but  in 
Order  to  establish  his  guilt  the  law  requires  that  the  evidence  should  ex- 
clude  to  a  moral  certainty  every  reasonable  doubt  that  the  accused,  and 
no  other  person,  committed  the  crime,  and  exclude  every  other  reasona- 
ble hypothesis  than  that  of  his  guilt.     Pogue  v.  The  State,  12  Texas  Ct. 
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App.,  283;  Lovelady  v.  The  State,  14  Texas  Ct.  App.,  545;  Kunde  v. 
The  State,  22  Texas  Ct.  App.,  €5;  Dugger  v.  The  State,  27  Texas  Ct. 
App.,  95;  Monk  v.  The  State,  Id.,  450;  W  illson's  Crim.  Stats.,  sec.  1057. 
We  do  not  think  the  appellant  should  he  held  to  be  legally  convieted 
upon  the  evidence  exhibited  in  the  record  before  us,  wherefore  the  judg- 
ment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Hurt,  J.,  absent. 

28   i:jo 

37    004^ 
37    610 

' 

Ed.  C.  Kelly  v.  The  State. 

No.  S189.     DeHded  October  23, 

1.  Practice — 'Seur  Trial — ^Hisconduct  of  the  Jury. — One  of  the  statntoiy 
groands  for  a  new  trial  is  "where,  from  misconduct  of  the  Jury,  the  oourt  is  of 
opinion  that  the  defendant  has  not  received  a  fair  and  impartial  trial."  The  statate 
further  provides  that  it  "shall  be  competent  to  prove  such  misconduct  by  the  volun- 
tary  affidavit  of  a  juror;  and  a  verdict  may  in  a  like  manner  in  such  cases  be  sus- 
tained  by  such  affidavit."  Separation  of  the  Jury,  unless  by  permission  of  the  court, 
with  the  consent  of  the  opposing  counsel,  in  charge  of  an  officer,  is  a  species  of  misoon- 
duct  Coming  within  the  Operation  of  the  rule. 

2.  Same — Separation  of  the  Jury. — The  probable  eifect  upon  the  verdict  is  the 
criterion  by  which  the  courts  should  be  govemed  in  passing  upon  a  motion  for  a  new 
trial  based  upon  the  illegal  Separation  of  the  jury  pending  verdict.  The  new  trial 
should  be  awarded  because  of  such  misconduct,  unless  the  improbability  of  injury  be 
manifest.    See  this  case  in  Illustration. 

Appeal  from  the  District  Court  of  Tarrant.    Tried  below  before  R.  J. 
Boykin,  Esq.,  Special  Judge. 
The  opinion  diseloßes  the  case. 

No  brief  for  the  appellant  has  reached  the  Reporter. 

W.  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Presidino  Judge. — This  appeal  is  from  a  judgment  of  con- 
Tiction  for  theft  of  property  of  value  over  twenty  dollars,  with  pnnish- 
ment  assessed  at  seven  years  imprisonment  in  the  State  penitentiary. 
There  is  no  statement  of  facts  in  the  record,  and  but  one  question  is 
presented  for  decision  on  this  appeal.  That  question  is  as  to  the  Separa- 
tion of  one  of  the  Jurors  from  his  fellows,  and  is  made  fully  to  appear  by 
appellant^s  motion  for  a  new  trial,  with  accompanying  affidavits  in  rela- 
tion  thereto. 

One  of  the  statutory  grounds  for  a  new  trial  is  ''where  from  miscon- 
duct of  the  jury  the  court  is  of  opinion  that  the  defendant  has  not  re- 
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ceired  a  fair  and  impartial  trial^  and  it  shall  be  competent  to  prove  such 
misconduct  by  the  voluntary  aflBdavit  of  a  juror;  and  a  verdict  may  in 
like  manner  in  such  cases  be  sustained  by  such  affidavit.''  Code  Crim. 
Proc,  art.  777,  subdiv.  8.  Separation  of  a  jary  has  generally  been  con- 
sidered  a  species  of  '*  misconduct''  Coming  within  the  Operation  of  this 
rule.  Early  v.  The  State,  1  Texas  Ct.  App.,  248.  It  is  expressly  pro- 
vided  by  our  code  that  '*after  the  jury  has  been  impaneled  to  try  any 
case  of  felouy  they  shall  not  be  permitted  to  separate  until  they  have  re- 
tnmed  a  verdict,  unless  by  permission  of  the  court,  with  the  consent  of 
the  attorney  representing  the  State,  and  the  defendant,  and  in  charge  of 
an  officer."    Code  Crim,  Proc,  art.  687. 

The  aifidavit  of  the  juror  Bays,  whose  Separation  from  the  rest  of  his 
fellows  is  the  matter  complained  of,  states  that  after  the  jury  had  been 
impaneled  and  swom,  the  indictment  read,  the  defendant  had  entered 
his  plea  of  not  guilty,  and  one  of  the  State's  witnesses  had  been  ex- 
amined,  the  court  adjourned  until  9  o'clock  the  next  morning.  It 
seems  that  he  understood  the  court  to  excuse  the  jury  until  that  time, 
and  he  immediately  separated  from  his  fellows  and  was  gone  from  that 
time — that  is,  5  o'clock  p.  m.  of  April  1,  until  9  o'clock  a.  m.  of  April  2 — 
some  fifteen  or  sixteen  hours,  including  a  whole  night,  having  inter- 
vened.  In  an  aflBdavit  made  by  the  oflficer  having  charge  of  the  jury, 
the  oflRcer  says  that  the  juror  Bays  ^*  did  make  his  escape  and  leave 
the  rest  of  the  jury,  and  remain  separate  and  away  from  (his)  care  and 
keeping,  and  from  the  balance  of  the  jury;  and  that  he  does  not  know 
where  the  said  Bays  was,  or  with  whom  he  associated  during  that  time.'' 
Bays  does  not  say  in  his  aflfidavit  where  he  was,  nor  with  whom  he  asso- 
ciated. He  states,  however,  that  '^  no  one  said  anything  to  him  about 
the  case,  and  that  his  Separation  in  no  manner  had  anything  to  do  with, 
or  in  any  manner  influenced  him  in  finding  a  verdict." 

"  The  mere  Separation  of  a  jury  is  not  cause  f or  a  new  trial.  In  addi- 
tion  to  a  Separation  in  contra vention  of  law  (Code  Crim.  Proc,  art.  687) 
it  must  be  further  made  to  appear  that,  by  reason  of  such  Separation, 
probable  injustice  to  the  accused  has  been  occasioned."  Ogle  v.  The 
State,  16  Texas  Ct.  App.,  361;  Defriend  v.  The  State,  22  Texas  Ct.  App., 
570;  Boyett  v.  The  State,  26  Texas  Ct.  App.,  689;  Willson's  Crim.  Stats., 
fiec.  2372.  **To  Warrant  the  setting  aside  of  a  verdict  and  the  granting. 
of  a  new  trial  for  irregularitiesand  misconduct  of  a  jury,  it  must  be  either 
«hown  as  a  fact,  or  presumed  as  a  conclusion  of  law,  that  injury  resulted 
from  misconduct.  When  it  is  clear  that  the  party  against  whom  the  ver- 
dict has  been  found  was  not  injured  by  the  misconduct,  the  verdict  will 
not  be  disturbed."  People  v.  Lyle,  Cal.  Sup.  Ct.,  6  Crim.  L.  Mag.,  76. 
In  all  the  cases  decided  in  this  State,  where  the  Separation  has  been  of 
one  or  more  Jurors  and  the  verdict  has  been  upheld,  we  think  it  will 
opon  inspection  manifestly  appear  that  the  facts  stated,  suflSciently  of 
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themselves^  show  the  improbability  that  any  injustice  or  wrong  could 
have  been  done.  On  the  other  band,  where  there  iß  a  strong  probability 
that  injustice  and  wrong  could  have  been  done,  this  court  has  never  hes- 
itated  to  set  aside  the  verdict  upon  the  ground  that  the  law  in  such  case 
would  presume  injury  and  prejudice  to  the  accused.  Wright  v.  The 
State,  17  Texas  Ct.  App.,  152;  Warren  v.  The  State,  9  Texas  Ct.  App., 
619;  Wilson  v.  The  State,  18  Texas  Ct.  App.,  576. 

We  have  no  statement  of  facts  in  this  case,  and  consequently  we  can 
not  say  that  it  was  impossible  or  improbable  that  the  defendaut  could  in 
any  manner  have  been  injured.  Moreover,  there  is  no  aflBdavit  or  state- 
ment from  any  of  the  other  Jurors  showing  that  they  were  in  no  nianner 
specially  influenced  in  finding  their  verdict  by  anything  said  or  done  by 
the  Juror  Bays  after  his  return  to  the  Jury,  or  what  active  part,  if  any, 
he  took,  and  the  extent  of  his  action  in  procuring  the  finding  of  the  ver- 
dict which  was  rendered. 

Under  the  facts  as  they  are  presented  to  us  in  the  record,  we  do  not 
believe  we  would  be  warranted  in  sanctioning  the  verdict  and  judgment, 
The  judgment  is  therefore  reversed  and  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Hurt,  J.,  absent. 


W.  J.  Owens  v.  The  State. 

No.  32^,     Becided  Octdber  SO. 

1.  Theffc — Evidence. — See  the  opinion  for  the  substance  of  evidence  in  a  theft  case 
Tidd  insufficient  to  support  a  conviction  because  it  does  not  sustain  the  allegation  of  the 
possession  from  which  the  propertj  was  taken. 

2.  Practice — Charge  of  the  Ck>urt. — In  the  absence  of  evidence  tending  to  support 
it,  the  Charge  of  the  court  was  erroneous  in  submitting  to  the  jury  the  first  count  in  the 
indictment.  It  was  further  erroneous  in  assuming  that  the  defendant  took  the  alleged 
Stolen  property,  instead  of  submitting  that  issue  to  the  juiy  as  a  hypothetical  question. 

3.  Same — Evidence. — Proof  was  adduced  that  the  prosecuting  witness,  after  he 
recovered  the  alleged  stolen  cow  from  the  possession  of  the  defendant's  brother,  who 
claimed  to  have  acquired  her  from  the  defendant,  took  her  to  his  home,  and  put  her  in 
his  pen.  Evidence  was  then  admitted,  over  the  objections  of  .defendant,  to  the  effect 
that  one  night,  about  a  raonth  after  the  recovery  of  the  said  cow,  two  men  entered  the 

*  pen  and  attempted  to  drive  her  off.  It  was  further  proved,  over  objection  by  the  de- 
fendant, that  on  the  day  of  the  night  of  the  atterapt  to  drive  the  said  cow  from  the  pen 
the  defendant,  wearing  a  straw  hat,  and  another  party,  were  seen  in  the  neighboring 
town  of  MarUn,  and  that  early  on  the  said  night  three  men,  one  of  whom  wore  a  straw 
hat,  were  seen  in  the  comer  of  a  fence  near  the  house  of  the  prosecuting  witness. 
Heldy  that  the  evidence  objected  to  was  competent,  and  the  several  objections  were 
properly  overruled. 

Appeal  from  the  District  Court  of  Falls.  Tried  below  before  Hon. 
J.  E.  Dickinson. 
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The  opinion^  together  with  the  third  head  note,  sufficiently  discloses 
the  esse.    A  term  of  two  years  in  the  penitentiary  was  the  penalty  as- 
by  the  verdict. 


Goodrich  £  Clarkson  and  F.  P.  Norwood,  for  appellant. 
W.  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSOK,  JüDOE. — In  the  first  eount  in  the  indietment  the  defendant 
ie  charged  with  thef  t  of  a  cow,  the  property  of  J.  E.  Brown,  it  being  al- 
leged  that  said  cow  was  taken  from  the  possession  of  B.  W.  Allen  and 
George  Williams,  who  were  holding  the  said  cow  for  said  Brown,  the 
owner  thereof.  It  was  upon  this  count  that  the  defendant  was  found 
guilty  by  the  jury  and  adjudged  to  be  guilty  by  the  court. 

We  most  set  aside  the  conviction  because  the  evidence  does  not  sustain 
the  allegation  in  the  indietment  as  to  the  possession  of  the  cow  at  the 
time  she  was  taken,  if  taken  at  all.  A  Joint  possession  of  the  cow  in 
Allen  and  Williams  is  alleged  in  said  count,  and  the  evidence  is  conclusive 
that  they  did  not  jointly  possess  the  cow.  Allen  testified  that  he  did  not 
at  any  time  have  possession  of  the  cow;  had  nothing  whatever  to  do  with 
her.  Neither  did  Williams's  connection  with  the  cow  constitute  pos- 
session of  her.  We  think  the  evidence  shows  that  at  the  time  the  cow 
was  missing  she  was  in  the  possession  of  her  owner,  Brown.  She  was  in 
her  accustomed  ränge,  and  therefore  in  his  possession.  If  this  conviction 
had  been  upon  the  last  instead  of  the  first  count  in  the  indietment,  the 
allegation  of  possession  would  be  sustained  by  the  evidence,  as  in  said 
List  count  the  allegation  is  that  the  cow  was  taken  from  the  possession  of 
Brown,  the  owner  thereof. 

There  were  several  exceptions  made  and  reserved  to  the  Charge  of  the 
court,  two  of  which  we  think  are  well  grounded.  First,  the  charge  should 
not  have  submitted  to  the  jury  the  first  count  in  the  indietment,  as  there 
was  no  evidence  sustaining  the  allegation  in  said  count  as  to  the  pos- 
session of  the  cow.  Second,  the  charge  in  several  of  its  paragraphs  as- 
Bumes  that  defendant  took  the  cow,  instead  of  presenting  that  issue 
hypothetically  to  the  jury.  In  other  respects  in  which  the  charge  is  ex- 
cepted  to  we  think  it  is  correct  and  süfficient,  and  we  think  the  special 
charges  requested  by  defendant  were  not  improperly  refused,  because 
they  were  embraced  substantially  in  the  charge  given. 

We  See  no  error  in  admitting  the  testimony  objected  to  by  defendant 
as  to  the  transaction  at  Brownes  cow  pen.  This  testimony  was  relevant, 
and  if  the  defendant  was  one  of  the  parties  who  attempted  to  drive  the 
cow  out  of  Brown's  pen,  such  conduct  was  strongly  criminative  against 
Um,  and  circumstances  proved  tend  to  show  that  he  was  one  of  said 
]>arties. 
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For  the  reasons  and  errors  stated  the  judgment  is  reversed  and  the 
oause  is  remanded. 

Reversed  and  remanded. 

Hurt,  3.y  absent. 


Tom  Cudd  v.  The  State. 

No,  3071.    Decided  October  30. 

1.  Pleadingf — ^Indictment. — It  is  a  well  settled  nile  of  criminal  pleading  that  alle- 
gations  not  essential  tooonstitute  theoffense,  and  wliich  might  be  entirely  omitted  with- 
out  affectlng  the  cliarge  against  the  defendant  and  wlthout  detriment  to  the  indictment, 
are  treated  as  mere  surplusage  and  niay  be  entirely  disregarded.  The  indictment  in 
this  case  chaiges  as  foUows:  *'  Tom  Cudd,  on  or  about  August  26,  1888,  and  anterior 
to  the  presentment  of  this  indictment,  in  the  county  and  State  aforesaid,  did  then  and 
there  unlawfully  and  with  malice  aforethought  kill  and  murder  Campbell  Taylor  by 
cutting  and  stabbing  him,  the  said  Campbell  Taylor,  with  a  knife,  infliciing  upon  htm, 
the  said  Campbell  Taylor,  one  mortal  tround,  from  tchich  mortal  ttound  he,  said  Camp- 
heü  Taylor,  died/'  etc.  Hdd,  that  eliminating  the  words  italicised,  which  under  this 
rule  are  mere  surplusage,  the  indictment  conforms  to  No.  888  of  Willson's  Criminal 
Forms,  and  is  sufficient. 

2.  Same — ^Variance. — While  it  is  essential  that  the  indictment  allege  the  offense 
to  have  been  comraitted  at  a  date  anterior  to  its  filing,  and  within  the  period  of  limita- 
tion,  it  is  not  essential  that  the  proof  shall  show  the  offense  to  have  been  committed 
upon  the  particular  day  alleged.  It  will  suffice  if  it  shows  that  it  was  committed  before 
the  indictment  was  presented  and  before  limitation  intervened. 

3.  Same. — Allegation  in  an  indictment  for  murder  that  the  accosed  kiüed  the  de- 
-ceased  on  a  certain  day  implies  that  the  deceased  died  on  that  day.  And  under  the 
rule  above  announced,  it  is  not  an  objection  tenable  upon  the  ground  of  variance  that  the 
<»urt  admitted  proof  that  although  the  mortal  wound  was  inflicted  on  the  day  alleged 
in  the  indictment,  the  deceased  did  not  in  fact  die  on  that  day,  but  lingered  and  lan- 
guished  for  several  days  thereafter  before  he  died. 

4.  Same — Manslaughter. — See  the  statement  of  the  case  for  evidence  held  soffi- 
-cient  to  support  a  conviction  for  manslaughter. 

Appeal  from  the  District  Court  of  De  Witt.  Tried  below  before  Hon. 
H.  C.  Pleasants. 

Under  an  indictment  charging  him  with  the  murder  of  Campbell  Tay- 
lor, the  appellant  was  convicted  of  manslaughter,  bis  penaVty  being  affixed 
at  a  term  of  four  years  in  the  penitentiary. 

Ed.  Taylor  was  the  first  material  witness  for  the  State.  He  testified, 
in  substance,  that  he  was  present  and  witnessed  the  difficulty  between  de- 
fendant and  Campbell  Taylor,  in  which  the  latter  received  the  fatal  cut. 
It  occurred  at  a  dance  at  the  house  of  Hugh  Means,  on  or  about  August 
26,  1888.  Deceased,  who  was  the  witness's  brother,  was  playing  the  fid- 
dle  for  the  dancers  on  that  night.  Breaking  some  of  the  fiddle  strings, 
the  deceased  opened  bis  pocket  knife  and  proceeded  to  fix  them,  when 
defendant,  speaking  to  Walter  Yarbrough,  who  was  acting  as  master  of 
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oeremoniea  and  collector  of  money,  said^  ''  Give  me  back  my  money  and 
I  will  go  home.  I  see  there  is  going  to  be  no  fiddling  here  to-night.'^ 
Yarbrough  aaked  if  he  shoald  retum  the  money  to  defendant.  Deceased 
replied,  "Give  it  back  to  him,  we  have  plenty  without  it/'  To  this  re- 
mark,  addressed  by  deceased  to  Yarbrough,  defendant  replied,  "  I  want 
only  what  iß  my  own,  and  if  you  don't  like  it,  it  will  take  the  less  of  it 
to  do  you.'*  At  this  point  Walter  Mathis  appealed  to  the  parties  to 
"hußh  up.''  Deceased  remarked  to  Mathis  that  he  was  *'not  afraid  of 
defendant,  nor  of  any  one  who  wore  the  Cudd  name.'*  Defendant  said 
to  deceased,  "  Come  outside  and  we  will  settle  it.'*  Deceased  placed  bis 
fiddle  in  the  lap  of  Miss  Adams,  who  was  sitting  at  bis  side,  remarked, 
''Let  me  accommodate  the  gentleman,*'  and  got  up.  His  knife  and  fid- 
dle bow  dropped  from  his  lap  to  the  floor.  Without  stopping  to  pick 
them  up,  the  deceased  followed  the  defendant.  As  deceased  started  to- 
foUow  defendant,  A.  P.  Cudd,  the  defendant's  brother,  seized  deceased 
by  the  arm.  Witness  seized  A.  P.  Cudd  and  made  him  release  the  de- 
ceased. Just  before  he  reached  the  door,  and  while  deceased  was  ad- 
Tancing  upon  him,  the  defendant  tumed  suddenly  and  Struck  at  deceased. 
Deceased  turned  around  and  said,  "  Boys,  he  has  cut  me.*'  Examination 
of  the  deceased's  person  disclosed  a  knife  cut  on  the  left  side  about  three 
inches  below  the  nipple.  A  doctor  was  summoned,  who  dressed  tha 
wound,  and  on  the  morrow  the  deceased  was  removed  to  the  house  of  his 
mother^  where  he  lingered  in  great  agony  for  eight  days,  and  then  died 
from  the  effects  of  the  wound  inflicted  by  the  defendant  in  thq  manner 
stated. 

On  his  cross-examination  this  witness  stated  that  the  defendant  did 
not  address  deceased  when  he  demanded  the  retum  of  his  money,  nor  did 
Yarbrough  address  deceased  when  he  asked  the  crowd  if  he  should  return 
the  money  paid  by  defendant.  Defendant  could  and  should  have  seen 
the  knife  drop  from  deceased's  lap,  but  witness  could  not  testify  that  he 
did  see  it.  Witness  did  not  see  the  deceased  strike  or  strike  at  the  de- 
fendant. 

Walter  Mathis  testified  for  the  State  that  he  was  standing  near  de- 
ceased when  defendant  demanded  of  Yarbrough  the  return  of  his  money. 
Deceased  told  defendant  to  take  his  money,  when  witness,  in  a  joking 
manner,  told  deceased  he,  witness,  would  siap  his  face  if  he  did  not  hush 
up.  Deceased  then  said  that  he  was  not  afraid  of  defendant,  nor  of  any 
man  who  wore  the  Cudd  name.  Defendant  said  to  deceased  in  reply, 
'*If  you  don't  like  it,  come  outside.'*  Deceased  asked  Miss  Adams  to 
hold  his  fiddle  while  he  '^accommodated  the  gentleman/'  He  then  got 
up,  his  knife  falling  from  his  lap  to  the  floor,  and  started  forward  with 
hiß  hands  raised  as  if  to  seize  defendant.  The  crowd  then  surged  around 
the  parties,  and  the  witness  did  not  see  the  fatal  blow  Struck. 

Mrs.  Taylor,  nee  Miss  Drucilla  Adams,  testified  for  the  State  that  she 
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was  seated  near  the  deceased  when  the  difficnlty  began^  but  when  it  be- 
came  apparent  that  a  coUision  between  defendant  and  deceased  was  in- 
evitable^  she  left  the  room  and  did  not  see  the  conclnsion  of  the  fight. 
Her  account  of  the  affair  from  its  beginning  until  deceased  got  up  to 
f oUow  defendant  out  of  the  house  was  snbstantially  the  same  as  that  of 
the  preceding  witnesses. 

Sam  Leaton  testified  for  the  State,  in  substance,  that  he  was  standing 
near  Yarbrough  when,  defendant  having  demanded  the  return  of  his 
money,  deceased  told  him  to  take  it.  Yarbrough  handed  the  money  to 
defendant,  who  received  it  in  his  left  band.  Äs  defendant  remarked  to 
deceased  that  he  "  was  going  to  have  if  (the  money),  he  changed  it  to 
his  right  band,  put  it  in  his  pocket,  and  withdrew  his  band  with  some- 
thing  in  it.  About  that  time  deceased  said  that  he  was  afraid  of  no  man 
who  wore  the  Cudd  name.  Defendant  replied,  '*  Let's  have  no  difficulty 
in  here,  but  come  outside  to  settle  it."'  Deceased  jumped  up  from  his 
seat,  rushed  at  defendant,  caught  him  by  the  collar,  and  Struck  him 
across  the  head  with  his  right  band.  Defendant  got  loose  and  continued 
his  retreat  towards  the  door,  pursued  by  deceased.  Deceased  Struck  de- 
fendant again,  when  defendant  turned  and  Struck  deceased  with  his  right 
band.  Immediately  after  deceased  Struck  the  first  blow  the  witness  saw 
a  knife  in  the  defendant's  right  band.  Witness  did  not  see  a  knife  in 
deceased's  band  when  he  got  up  from  his  seat  and  rushed  upon  defend- 
ant, but  he  heard  sometbing  fall  to  the  floor.  After  the  cutting  the  de- 
ceased's  knife  was  handed  to  the  witness. 

John  Stephenson  testified  for  the  State,  in  substance,  that  he  was  on 
the  opposite  side  of  the  room  from  the  parties  when  the  diflBculty  began. 
He  observed  the  commotion  it  created,  heard  the  talking  but  understood 
nothing  that  was  said.  As  the  witness  saw  it,  the  coUision  was  precipi- 
tated  by  deceased  striking  the  defendant  with  his  fist.  Defendant  re- 
treated  eight  or  ten  feet  toward  the  door,  followed  by  the  deceased, 
who  continued  to  strike  or  strike  at  him.  About  the  time  deceased 
overtook  defendant  he,  defendant,  Struck  deceased  with  his  right  band, 
in  which  he  held  a  knife.  Witness  apprehended  trouble  when  he  heard 
defendant  and  deceased  talking  to  each  other,  as  he  knew  of  a  ''spaf 
between  them  about  waltz  music  which  occurred  at  a  dance  a  few  months 
before. 

F.  N.  Smith  was  the  next  witness  for  the  State.  He  testified,  in  sub- 
stance, that  a  few  weeks  before  the  diflßculty  the  defendant,  in  conversa- 
tion  with  him,  remarked  that  deceased  had  been  persistently  trying  to 
run  over  him,  and  that  the  next  time  he  tried  it  one  or  the  other  of  them 
would  have  to  take  a  whipping.  Witness  denied  that  he  ever  told  the  dis- 
trict  attorney  and  Major  Fly,  or  either  of  them,  in  the  presence  of  others, 
that  defendant  told  him  that  he,  defendant,  and  deceased  had  had  a  row 


Digitized  by 


Google 


1889.}  OuDD  V.  Thb  State.  127 

sbout  a  waltz,  and  that  the  next  time  he  caught  deceased  at  a  dance  he 
would  "  do  up  "  the  deceased.     The  State  closed. 

A.  P.  Cudd,  the  brother  of  the  defendanti  testified  in  his  behalt  that 
he  was  present  and  saw  all  that  occurred  at  the  time  of  the  fatal  difficulty. 
Defendant  remarked  to  Yarbrongh  that  as  he  saw  no  prospect  of  getting 
to  dance  he  would  like  to  have  his  money  returned  and  he  would  go  home. 
Yarborough  handed  himthe  money,  when  deceased,  who  wassitting  near, 
working  with  his  fiddle  s trings,  said  to  him :  ^'  Take  your  money  and  go  to 
hell  with  it!  Nobody  wants  it."  Defendant  replied  that  he  wanted  only 
what  was  his,  and  that  if  deceased  did  not  like  it,  it  would  take  less  of  it 
to  do  him.  Deceased  retorted  that  he  was  not  afraid  of  defendant  nor 
any  d — d  man  who  had  the  Cudd  nanxe.  The  defendant  replied  that  the 
dance  room  was  no  place  for  a  difficulty,  and  that  they  had  better  go  out- 
side.  Deceased  jumped  up,  rushed  upon  defendant,  and  Struck  him, 
knocking  his  hat  off.  Defendant  continued  to  retreat,  evidently  trying 
to  get  out  of  the  door.  Witness  did  not  see  defendant  cut  deceased,  and 
at  no  time  saw  a  knife  in  defendant's  band.  Deceased  had  an  open  knife 
in  hiß  band  when  he  flrst  spoke  to  defendant.  Witness  did  not  see  de- 
ceased's  knife  when  he  jumped  from  his  seat  and  rushed  at  defendant, 
nor  did  he  hear  it  drop  on  the  floor.  It  was  not  true  that  witness  seized 
deceased^s  arm  when  he  jumped  up  and  was  in  turn  seized  by  Ed  Taylor. 

Walter  Yarbrough  testified  for  the  defense  substantially  as  did  the  wit- 
ness A.  P.  Cudd  as  to  what  occurred  up  to  the  moment  bef ore  the  cutting, 
which  he  did  not  see.  If  deceased  dropped  his  knife  from  his  lap  when 
he  got  up  and  rushed  upon  the  defendant,  the  witness  did  not  see  or 
know  it. 

Several  witnesses  for  the  defense  concurred  in  pronouncing  the  def end- 
ant's  reputation  for  peace  and  quietude  unexceptionable. 

Friend  <&  Pleasants  and  Crain,  Kleberg  <&  Orimes,  for  appellant. 

W.  L.  Davidson,  Assistant  Attomey-General,  and  O.  W.  L.  Fit/,  for 
the  State. 

White,  Pbesiding  Jüdqe. — Defendant  made  a  motion  in  arrest  of 
judgment  which  attacked  the  sufficiency  of  the  indictment,  and  claimed 
that  it  was  whoUy  defective,  in  ^'  that  the  said  indictment  falls  to  state 
when  Campbell  Taylor,  with  whose  murder  defendant  is  attempted  to  be 
charged,  died.^' 

The  Charge  as  set  forth  in  the  indictment  is  ^'that  Tom  Cudd,  on  or 
about  the  26th  day  of  August,  one  thousand  eight  hundred  and  eighty- 
eight,  and  anterior  to  the  presentment  of  this  indictment,  in  the  county 
and  State  aforesaid,  did  then  and  there  unlawf ully  and  with  malice  af ore- 
thought  kill  and  murder.  Campbell  Taylor  by  cutting  and  stabbing  him. 
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the  Said  Campbell  Taylor^  with  a  knife,  inflicting  upon  Mm,  the  said 
Campbell  Taylor,  one  mortal  wound,  from  which  said  mortal  wound  he, 
the  said  Camphell  Taylor,  died;  against  the  peace  and  dignity  of  the 
State/' 

This  motion  in  arrest  having  been  overruled  is  assigned  for  error  on 
this  appeal^  and  the  proposition  based  upon  the  assignment  is  that  '^it 
must  appear  affirmatively  from  the  face  of  an  indictment  for  murder 
that  death  ensued  within  a  year  and  a  day  from  the  alleged  infliction  of 
the  mortal  wound^  and  an  indictment  which  fails  to  allege  the  date  of 
the  death  of  the  deceased,  either  in  exact  words  or  by  necessary  implica-- 
tion,  as  that  he  *  then  and  there '  instantly  died,  is  fatally  defective." 

In  copying  the  charging  part  of  the  indictment  it  will  be  seen  that  we 
have  italicised  the  words  *' inflicting  upon  him,  the  said  Campbell  Tay- 
lor, one  mortal  wound,  from  which  said  mortal  wound  he,  the  said  Camp- 
bell Taylor,  died."  Now,  if  the  italicised  words  be  stricken  out  and 
eliminated  from  the  indictment,  there  can  be  no  doubt  of  its  sufficiency 
nnder  the  well  established  rules  and  forms  which  have  been  recognized 
in  this  State.  The  well  settled  rule  is  that  allegations  not  essential  to* 
constitute  the  offense,  and  which  might  be  entirely  omitted  without 
affecting  the  Charge  against  the  defendant,  and  without  detriment  to  the 
indictment,  are  treated  as  mere  surplusage,  and  may  be  entirely  disre- 
garded.  Mayo  v.  The  Statö,  7  Texas  Ct.  App.,  342;  Holden  v.  The  State, 
18  Texas  Ct.  App.,  91;  McConnell  v.  The  State,  22  Texas  Ct.  App.,  354. 

Eliminating  these  words  we  have  an  indictment  complying  in  every 
essential  with  No.  388,  the  general  form  for  murder  found  in  Willson'a 
Criminal  Forms,  p.  173,  which  form  since  its  publication  has  repeatedly 
been  held  sufficient  by  this  court.  Lucas  v.  The  State,  19  Texas  Ct.  App., 
79;  Walker  v.  The  State,  Id.,  176;  Stephens  v.  The  State,  20  Texas  Ct. 
App.,  255;  Banks  v.  The  State,  24  Texas  Ct.  App.,  559:  Rather  v.  The 
State,  25  Texas  Ct.  App.,  623.  See  also  Wiilson's  Crim.  Stats.,  sec.  1980, 
form  No.  2. 

In  Strickland's  case,  19  Texas  Court  of  Appeals,  518,  Judge  Hurt  says: 
"At  common  law  it  was  essentially  necessary  to  set  forth  partiqularly  the 
manner  of  the  killing  and  the  means  by  which  it  was  effected.  This  is 
rendered  unnecessary  by  the  Act  of  March  26, 1881.  Willson's  Crim. 
Stats.,  sec.  1980,  form  No.  2.  But  this  act,  known  as  the  common  sense 
bill,  does  not  render  unnecessary  the  allegation  that  the  accused  killed 
the  deceased.  The  form  therein  prescribed  requires  such  an  allegation, 
and  we  here  hold  that  an  indictment  for  murder  drawn  under  this  form 
is  suflBcient,  because  it — ^the  form — contained  each  and  every  element  of 
which  murder  is  composed.  Upon  this  subject  Mr.  Wharton  says:  *  The 
wound  must  be  alleged  to  be  mortal,  and  death  therefrom  must  be  dis- 
tinctly  averred.  The  averment  that  the  defendant  killed  the  deceased  on 
a  certain  day  implies  that  the  latter  died  on  such  day.'    1  Whart.  Crim. 


Digitized  by 


Google 


1889.]  CuDD  V.  The  State.  129 

L.,  secs.  536, 537.  ♦  *  ♦  Since  the  Act  of  March  26, 1881,  it  is  not 
necessary  for  the  indictment  to  describe  the  wound  in  any  manner,  nor 
to  allege  that  it  was  mortal,  nor  to  allege  in  terms  that  the  deceased  died 
therefrom.  The  allegation  that  the  defendant,  with  his  maliee  afore- 
thought,  with  certain  means  did  kill  and  murder  the  deceased,  is  suffi- 
cient.^'  Willson's  Crim.  Stats.,  sec.  1035.  **An  averment  that  the  de- 
fendant killed  the  deceased  on  a  day  certain  implies  that  the  latter  died 
on  such  day."  9  Am.  and  Eng.  Encyclopsedia  of  Law,  636.  Expunging 
the  surplusage  as  above  indicated  from  the  indictment  in  this  case,  and 
the  Charge  is  that  defendant  ^'on  or  about  the  26th  day  of  August,  one 
thousand  eight  hundred  and  eighty-eight,  and  anterior  to  the  presentment 
of  this  indictment,  in  the  county  and  State  aforesaid,  did  theu  and  there 
unlawfully  and  with  maliee  aforethought  kill  and  murder  Campbell  Tay- 
lor by  cutting  and  stabbing  him,  the  said  Campbell  Taylor,  with  a  knife; 
against  the  peace  and  dignity  of  the  State.'*  This  is  suflBcient  under  our 
Statute  and  approved  forms,  and  certainly  implies,  if  it  does  not  directly 
ayer,  that  Campbell  Taylor,  the  deceased,  died  on  the  26th  day  of  August. 

But  it  is  again  insisted  for  appellant  that  if  said  indictment  be  held 
sufficient,  and  if  it  be  held  that  it  alleges  that  the  deceased  died  on  the 
26th  of  August,  the  court  erred  in  allowing  the  prosecution  to  introduce 
over  defendant's  objections  evidence  showing  that  the  wounded  man  did 
not  in  f act  die  on  that  day,  but  lingered  and  languished  in  great  pain  and 
suSering  for  the  space  of  seven  or  eight  days  afterwards.  Defendant's 
objection  to  the  evidence  is  not  tenable.  Whilst  it  is  required  that  the 
indictment  must  set  forth  the  time  of  the  alleged  acts  causing  the  death,. 
it  is  nevertheless  a  general  rule  that  the  proof  need  not  strictly  conformi 
to  the  averments.  Where  an  indictment  charged  that  a  blow  was  giveii 
on  the  27th  of  December,  and  that  the  deceased  then  and  there  instantly^ 
died,  and  the  evidence  was  that  he  lived  twenty  days  after  receiving  the 
blow  and  then  died,  it  was  held  that  the  variance  was  not  material/* 
The  State  v.  Baker,  1  Jones  (N.  C),  267.  See  also  1  Archb.  Crim.  PL 
and  Prac,  Pomeroy's  Notes,  8  ed.,  p.  786;  9  Am.  and  Eng.  Encyclopsedia 
of  Law,  635,  636. 

In  the  early  case  of  O'Connell  v.  The  State,  our  Supreme  Court  say: 
"There  is  no  precedent  or  authority  for  any  such  distinction  as  that 
Bought  to  be  maintained  by  the  counsel  for  the  appellant,  that  the  homi- 
cide  may  be  proved  to  have  been  committed  before,  but  not  after,  the 
time  charged  in  the  indictment,  as  applicable  to  such  a  case.  The  time 
of  the  commission  of  an  offense  laid  in  the  indictment  is  not  material, 
and  does  not  confine  the  proof  within  the  liraits  of  that  period;  the  in- 
dictment will  be  satisfied  by  proof  of  the  offense  on  any  day  anterior 
to  the  finding.  Whart.  Am.  Crim.  Law,  220."  18  Texas,  366.  Mr. 
Bishop  says:  "In  general  the  proof  of  the  offense  need  not  correspond 
in  the  day  of  the  month  and  year  with  the  allegations.     Any  day  before 
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or  after  within  the  Statute  of  limitations  and  before  the  bringing  of  the 
prosecution  will  suffice/'  1  Bish.  Crim.  Proc,  3  ed.,  sec.  400;  Will- 
son'sCrim.  Stats.,  sec.  1049;  Lucas  v.  The  State,  27  Texas  Ct.  App.,  322. 
In  this  case  the  deceased  died  on  the  eighth  day  after  the  26th  day  of  Au- 
gust. The  indictment,  however,  was  not  found,  presented,  and  filed  in 
court  until  the  llth  day  of  the  following  December.  It  was  not  error  to 
admit  the  evidence,  and  the  evidence  created  no  material  variance  be- 
tween  the  allegation  and  proof . 

The  only  other  matter  of  contention  raised  by  appellant^d  counsel  in  the 
able  oral  argument  and  brief  upon  which  they  have  submitted  the  case,  iß 
that  the  evidence  is  insufficient  to  support  the  verdict  and  judgment,  which 
were  for  manslaughter.  In  this  we  can  not  concur  with  them.  If  the 
witnesses  for  the  prosecution  are  to  be  believed,  then  at  least  a  case  of 
manslaughter  was  fully  made  out.  No  complaint  has  been  made  of  the 
Charge  of  the  court,  and  we  have  found  no  material  error  in  it. 

We  are  of  opinion  that  the  appellant  has  had  a  fair  and  impartial  trial, 
and  the  record  of  his  trial  being  free  from  reyersible  error  the  judgment 
is  affirmed. 

Aßrmed. 

Hort,  J.,  absent. 


Bernardino  Gonzales  v.  The  State. 

No.  S2S3,    Dedded  November  2. 

1.  Express  Malice. — Charge  of  the  Court  deflnes  express  malice  as  foUcws: 
"  Express  malice  is  when  a  man  with  a  cool  and  sedate  mind,  in  pursuance  of  a  formed 
deeign  to  kill  another,  or  to  inflict  upon  bim  some  serioos  bodily  injory  which  woold 
probably  end  in  depriving  him  of  life,  does  kill  such  person."  Hdd^  inoomplete  and 
materiallj  insufficient. 

2.  Same — Self-Defense. — Charging  the  jury  as  to  self-defense  the  court  instructed 
them  that  to  justify  the  kllling  it  must  have  taken  place  while  the  deceased  was  in  the 
act  of  committing  murder  or  maiming,  or  after  some  act  done  by  him  showing  evidenüif 
an  Intention  to  commit  such  oftense.  The  objection  urged  to  this  charge  is  based  upon 
the  use  of  the  word  **  evidently."  Held,  that  the  word  is  statutory,  and  that  the  ob- 
jection is  without  merit. 

3.  Same. — The  charge  of  the  court  upon  the  issue  of  self-defense,  in  so  far  as  it 
determines  the  right  of  the  slayer  to  act  upon  apparent  danger,  is  insufficient,  in  that 
it  does  not  distinctly  direct  the  jury  that  the  danger  must  be  judged  of  from  the  slay- 
er's  Standpoint  and  from  no  other,  and  from  all  the  circumstances  proved.  See  the 
opinion  for  such  a  charge  on  the  subject  as,  under  the  proof,  should  have  been  giv^i 
in  this  case. 

4.  Same — Threats, — The  charge  of  the  court  on  self-defense,  with  respect  to 
threats  as  bearing  upon  that  issue,  requires  that  in  order  to  constitute  justification  the 
deceased,  at  the  time  of  the  homicide,  manifested  an  Intention  then  and  there  by  words 
or  gestures  to  execute  the  threats  so  made.  Jleld,  insufficient.  The  charge  should 
have  f  urther  required  it  to  appear  that  the  deceased,  at  the  time  of  the  homicide,  did 
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fiome  act  which  was  leaeonablj  calculated,  in  view  of  all  the  dicumstanoes  of  the  case^ 
to  prodace  in  the  mind  of  the  defendant  the  belief  that  the  deoeased  was  then  about 
to  execnte  the  threat.  A  special  charge  harmonizing  with  this  mle  was  erroneously 
refosed.  The  charge  of  the  ooort  is  otherwise  insoffident,  inasmuch  as  it  restricts  to 
thieats,  and  doee  not  apply  to  the  whole  issae  of  self-defense,  the  doctrine  that  the  de- 
fendant was  not  bound  to  retreat  in  order  to  avoid  the  necessitj  of  killing  his  adver- 
«ary. 

5.  Same — Mutual  Combat. — See  the  opinion  in  extenso  for  a  charge  of  the  court 
npon  the  question  of  mutual  combat,  Tield  erroneous  as  applied  to  the  facts  of  this  case, 
because  its  eflfect  is  to  deprive  the  defendant,  without  reference  to  his  intent,  entirely 
of  his  right  of  self-defense  if  the  killing  was  brought  about  hj  his  own  wrongful  act. 
The  role  is  in  such  cases,  that  if  the  wrongful  act  was  unaccompanied  by  any  intent  on 
the  part  of  defendant  to  kill  or  seriously  injure  the  deceased,  or  to  commit  anj  felonj, 
such  wrongful  act  would  not  deprive  the  defendant  entirely  of  the  right  of  self-de- 
fense, and  would  not  necessarily  render  the  homicide  inurder,  but  might  reduce  it  to 
manslaughter,  notwithstanding  such  wrongful  act.  Note  also  the  ruling  to  the  effect 
that  even  if  it  be  conceded  that  the  proof  in  this  case  demanded  a  charge  upon  mutual 
combat,  and  that  the  charge  as  given  is  correct  as  far  as  it  goes,  yet  to  be  sufficient  it 
should  have  f urther  instructed  the  jury  that  although  the  defendant  engaged  volunta- 
rily  in  the  combat,  yet  if  he  did  so  under  the  influence  of  sudden  passion  arising  from 
an  adeqnate  cause,  it  would  not  be  murder,  but  manslaughter. 

6.  Practice — ^Evidence. — The  recently  enacted  Statute  qualifying  a  defendant  to 
teetify  in  his  own  behalf,  in  nowise  abrogates  or  changes  the  rules  relating  to  declara- 
tions  by  a  defendant,  and  can  not  be  construed  to  qualify  as  evidence  for  a  defendant 
his  declarations  which  are  not  otherwise  res  gesta.  The  trial  court  therefore  did  not 
err  in  ref  using  to  permit  the  defense  to  prove  the  declarations  of  the  defendant  about 
the  homicide,  made  an  hour  after  the  homicide  occurred. 

Appeal  from  the  District  Court  of  Webb,  on  change  of  venue  from 
Zapata.     Tried  below  before  Hon.  J.  C.  Rusßell. 

The  conviction  was  in  the  first  degree  for  the  murder  of  Alejandro 
Vidaurri,  and  the  penalty  assessed  by  the  verdict  was  a  lif e  term  in  the 
penitentiary. 

The  Statement  of  facts  Covers  over  thirty  pages  of  the  transcript^  bat 
disregarding,  for  the  purpose  of  convenience,  the  order  in  which  the  wit- 
neeses  testified,  the  evidence  on  the  trial  may  be  summarized  as  foUows: 

The  homicide  occurred  on  the  17th  day  of  February,  1889,  in  the 
pasture  of  one  Bruni,  in  Zapata  County.  The  defendant  was  an  employe 
of  Bruni,  and  also,  at  the  time  of  the  homicide,  one  of  the  posse  of  a 
"customs  guard'^  under  the  command  of  A.  C.  Grimes  and  Victor  Morel. 
The  said  guard  at  the  time  of  the  homicide  was  in  the  said  pasture  to 
examine  into  the  Status  of  a  drove  of  horses  in  the  possession  of  Alejan- 
dro Vidaurri,  the  deceased.  The  parties  present  at  the  time  of  the  homi- 
cide besides  the  defendant  and  the  deceased  were  Grimes,  Garza,  Rodri- 
gnez,  and  a  Mexican  boy.  Grimes  and  the  boy  were  the  two  eye-witnesses 
who  testified  for  the  State. 

The  boy  testified,  in  substance,  that  he  was  present  when  the  deceased 
joined  Grimes,  Garza,  and  Eodriguez  at  the  place  in  Bruni's  pasture 
where  they  had  the  stock  in  charge.     Vidaurri,  addressing  Grimes,  said. 
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'*  With  your  permission  I  will  drive  these  cattle."  Mr.  Grimes  then  asked 
Vidaurri  about  the  stock.  After  the  conversation  between  Grimes  and 
Vidaurri,  the  defendant,  referring  to  other  stock,  asked  Vidaurri  wby  he- 
branded  *•  those  calves.'*  Vidaurri  replied  that  he  branded  them  because 
they  belonged  to  him.  Defendant  replied  that  they  did  not  belong  to 
him.  Vidaurri  said,  *' All  right;  we  will  see  about  that  according  to  law.^' 
Defendant  replied  that  there  was  no  law  f or  him,  Vidaurri.  Vidaurri  said, 
**  All  right;  I  will  see  about  it.'*  Defendant  repeated  that  there  was  no« 
law  for  him,  and  suddenly  produced  bis  pistol  and  fired,  shooting  Vi- 
daurri, who  feil  from  bis  horse.  Defendant  then  rode  in  a  half  circle 
about  the  body  with  bis  pistol  in  bis  band.  The  ball  Struck  Vidaurri  on 
the  right  side  of  the  neck.  Vidaurri  reined  up  bis  horse  just  before  the 
fatal  shot  was  fired.  He  did  nothing  eise,  and  made  no  remark  other 
than  those  repeated  by  witness.  Witness  was  positive  that  Vidaurri  made 
no  effort  to  draw  a  weapon  at  any  time  during  the  conversation  which 
preceded  the  shooting. 

A.  C.  Grimes  testified  for  the  State,  in  substance,  that  when  Vidaurri 
joined  bis  party  in  the  pasture  he,  Grimes,  asked  him  who  owned  the 
stock  of  horses.  Vidaurri  explained  that  he  did  not  understand  the 
English  language.  Witness  then  directed  Garza  to  Interpret  for  him. 
In  reply  to  the  question  repeated  in  Spanish  by  Garza,  Vidaurri,  accord- 
ing to  the  Interpreter,  replied  that  the  horses  belonged  to  him.  Witness 
then  required  Garza  to  ask  him  for  bis  title  papers.  He  replied  through 
the  Interpreter  that  he  did  not  have  the  papers,  but  that  the  man  from 
whom  he  had  bought  the  horses  had  gone  to  Laredo  to  get  them  and 
would  soon  be  back.  He  then  showed  a  disposition  to  leave,  but  witness, 
through  Garza,  directed  him  to  remain  until  Mr.  Morel,  who  had  sepa- 
rated  from  the  party,  sbould  come  up.  The  conversation  between  the 
witness  and  Vidaurri  closing  at  this  point,  defendant  spoke  to  Vidaurri 
in  Spanish.  Vidaurri  replied  in  Spaniöh,  and  in  such  manner  as  to  in- 
dicate  to  witness  that  he  was  indignant.  Defendant  spoke  again,  and 
witness  saw  that  Vidaurri  became  angry.  Witness  did  not  under- 
stand the  Spanish  language,  but  thought  from  the  manner  of  the  par- 
ties  that  a  row  was  imminent;  he  attempted  to  stop  it.  Vidaurri 
spurred  bis  horse  abead  of  witness's  horse.  Witness  then  looked  back 
at  defendant.  At  that  moment  defendant  spurred  bis  horse  up,  and 
suddenly  jerked  out  bis  pistol  and  fired  the  fatal  shot.  The  witness 
did  not  see  Vidaurri  at  the  moment  the  shot  was  fired,  and  did  not  know 
wbat  he  was  then  doing.  Vidaurri's  horse  ran  off  after  the  shooting, 
but  was  soon  brought  back.  Witness  did  not  particularly  observe  Vi- 
daurri's  clotbes,  but  he  did  see  that  Vidaurri's  belt  was  füll  of  cartridges. 
Defendant  did  not  ride  around  or  about  the  body  after  Vidaurri  feil; 
on  the  contrary,  he  immediately  returned  bis  pistol  to  the  scabbard  and 
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remaiiied  stationary  on  bis  horse  at  the  point  from  which  he  fired  the 
fatal  shot. 

Victor  Morel  was  the  next  witness.  He  stated  that  he  reached  the 
pasture  a  few  minutes  after  the  shooting.  Soon  af terwards  one  Salvador 
Cnellar  and  a  brother  of  the  deeeased  arrived,  bringing  back  the  horse  of 
the  deeeased,  which  had  run  oflf  after  the  shot  was  fired.  An  empty  car- 
bine  scabbard  was  attached  to  the  saddle  on  the  left  band  side.  The 
State  closed. 

Andres  Garza  was  the  first  witness  for  the  defense.  He  testified,  in 
substance,  that  he  was  one  of  the  "customs  guard/'  and  was  present  at 
the  homicide.  When  the  deeeased  joined  the  party  in  the  pasture,  Mr. 
Grimes  spoke  to  bim,  and  he  replied  that  he  did  not  understand  English. 
Grimes  thendirected  witness  to  ask  him  in  Spanish  who  owned  orclaimed 
the  horses.  The  witness  told  Grimes  that  the  deeeased  could  both  speak 
and  write  the  English  language  fluently.  Grimes  replied  to  witness, 
''It  makes  nodifference;  ask  him."  Witness  asked  the  question  in  Span- 
ish, and  deeeased  replied  that  the  horses  belonged  to  him.  By  Grimes's 
direction  witness  then  asked  deeeased  if  he  had  the  necessary  title  papers. 
Deeeased  replied  that  he  did  not  have  them,  but  that  the  man  from  whom 
he  had  purchased  the  stock  had  gone  to  Laredo  to  get  them.  Deeeased 
then  started  toward  the  horses,  but  was  ordered  by  Grimes,  through  wit- 
ness, not  to  move  them.  The  defendant  then  asked  deeeased  why,  if  he 
held  the  stock  in  good  faith,  he  had  put  them  in  the  pasture,  which  be- 
longed to  Bruni.  Replying,  the  deeeased  applied  a  vulgär  epithet  to  de- 
fendant, and  Said,  **  You  don't  command  here."  Defendant  then  said 
to  deeeased,  '*There  are  two  calves  here  that  belong  to  Bruni  with  your 
brand  on  them.  What  right  had  you  to  brand  those  calves?^'  Deeeased 
replied,  *'I  will  put  my  brand  on  Bruni's  calves,  and  if  you  and  Bruni 
will  turn  into  cows  I  will  brand  you,  too."  At  that  instant  the  deeeased, 
who  was  sitting  on  his  horse,  threw  bis  right  arm  across  bis  breast  toward 
the  left  side  of  his  horse.  Defendant  drew  his  pistol  and  fired  the  fatal 
«bot.  The  movement  of  the  deceased's  arm  was  rapid,  and  made  imme- 
diately  before  defendant  drew  bis  pistol.  On  receiving  the  shot  the  de- 
eeased feil  from  his  horse,  and  the  horse  ran  off.  Witness  did  not  see  the 
left  side  of  the  horse  until  he  was  brought  back,  at  which  time  he  saw  an 
■empty  carbine  scabbard  attached  to  the  saddle  on  the  left  band  side.  The 
witness  was  present  in  January,  1889,  when  Evaristo  Rodriguez  told  thö 
4efendant  that  he,  Rodriguez,  detected  the  deeeased  branding  one  of 
Bruni's  calves,  on  which  occasion  deeeased  said  to  him,  Rodriguez,  "  Keep 
quiet;  I  will  give  you  ten  dollars  a  month  more  than  you  are  getting  from 
Bruni  if  you  will  work  for  me;  and  by  putting  Bemardino  Gonzales  (de- 
fendant) out  of  the  way,  we  can  get  all  the  cattle  we  want  right  here." 
On  his  cross-examination  this  witness  stated  that  deeeased  was  in  the 
iabit  of  carrying  a  winehester  carbine,  and  that  the  cartridges  in  the 
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belt  around  bis  body  at  the  time  he  was  killed  were  cartridges  of  a  44» 
calibre  winchester  carbine. 

Francisco  Guzman  testified  f or  the  defense  that  he  had  the  horses  in 
Charge  about  one  hundred  yards  from  the  place  of  the  homicide  at  the 
time  the  homicide  occurred.  Soon  after  the  fatal  shot  was  fired  the  de- 
ceased's  horse,  running  away,  passed  the  witness,  and  the  witness,  who 
was  on  the  left  band  side  of  the  road,  saw  a  carbine  in  the  scabbard  on 
the  left  band  side  of  the  horse.  The  scabbard  was  empty  when  the  horse- 
was  brought  back  a  short  while  later. 

The  narrative  of  Evaristo  Eodriguez,  the  next  witness  for  the  defense^ 
was  substantially  the  same  as  that  of  Garza^  except  that  according  to  thi» 
witness  the  threatening  movement  of  the  deceased^s  band  and  the  puUing- 
of  the  pistol  by  the  defendant  occurred  about  the  same  time.  The  move- 
ment  of  the  arm  by  the  deceased  was  evidently  designed  to  draw  a  weapon, 
or,  if  not,  to  frighten  the  defendant.  This  witness  further  testified  that 
hard  feeling  existed  between  defendant  and  deceased  because  of  a  previous 
"cow  transaction/'  Defendant,  witness  being  with  him,  found  some  of 
Bruni^s  cows  in  the  possession  of  the  deceased  and  took  them  away  fromr 
him. 

Alejo  Torres  testified  for  the  defense  that  he  was  present  on  the  occa- 
sion  referred  to  by  Rodriguez  when  some  of  Bruni's  cattle  were  taken 
away  from  the  deceased.  Witness,  who  was  the  constable  and  was  act- 
ing  under  Warrant,  and  the  defendant  remained  at  the  house  with  de- 
ceased  while  Rodriguez  and  others  went  after  the  cows.  Witness  ob- 
served  a  carbine  standing  in  deceased's  house  and  observed  the  efforts  of 
deceased  to  approach  and  seize  it.  Witness  then  told  the  deceased  that 
he  must  not  touch  the  carbine.  Deceased,  speaking  to  defendant,  said, 
"  You  ought  to  have  come  here  alone.  If  you  had  I  would  have  done* 
you  up." 

Salvador  Cuellar,  the  grandfather  of  the  deceased,  testified  for  the- 
State  that  he  saw  the  deceased  when  he  left  home  on  the  morning  of  the 
homicide,  and  that  he  took  no  arms  with  him,  either  on  bis  person  or  on 
bis  horse.  His  carbine  was  in  bis  house  at  the  time  of  bis  death.  To- 
contradict  this  testimony  the  defense  recalled  Alejo  Torres,  who  testified 
that  he  reached  the  body  just  before  the  arrival  of  Salvador  Cuellar  and 
Basilio  Vidaurri  with  the  deceased's  horse.  When  witness  lifted  up  the- 
body  Cuellar  asked  him  what  had  become  of  the  deceased^s  carbine.  Wit- 
ness replied  that  he  had  just  arrived  and  did  not  know.  Cuellar  thert 
Said  that  perhaps  the  men  who  killed  him  had  also  robbed  him. 

Nicholson  &  Dodd,  for  appellant. 

TT.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 
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WiLLSOK,  JüDGE.  — 1.  In  the  Charge  of  the  court  express  malice  is 
defined  as  followa:  '*  Express  malice  is  when  a  man  with  a  cool  and  se- 
date  mind,  in  pursnance  of  ä  formed  design  to  kill  another,  or  to  inflict 
upon  him  some  serious  bodily  injnry  which  would  probably  end  in  de- 
priving  him  of  life,  does  kill  such  person/'  This  definition  is  incom- 
plete  and  materially  insufficient.  It  would  embrace  excusable  and  justi- 
fiable  homicide.  Cahn  v.  The  State,  27  Texas  Ct.  App.,  709;  Crook  v. 
The  State,  Id.,  198. 

2.  Upon  the  issue  of  self-defense  the  jury  are  told  in  paragraph  8  of 
the  Charge  that  to  justify  the  killing  it  must  have  taken  place  while  the 
deceased  was  in  the  act  of  committing  murder  or  maiming,  or  af ter  some 
act  done  by  him  showing  evidently  an  Intention  to  commit  such  offense. 
Gounsel  for  the  defendant  object  to  the  use  of  the  word  "  evidently  "  in 
this  paragraph.  It  is  the  word  used  in  the  Statute,  and  the  objeclion  is 
not  maintainable.     Penal  Code,  art.  570,  subdiv.  2. 

But  there  are  objections  to  the  Charge  on  self-defense  which,  in  our 
opinion,  are  sound  ones.  Upon  this  issue  the  charge  is,  to  our  minds, 
not  as  clear,  comprehensive,  and  complete  as  it  should  have  been.  In 
explaining  the  rule  as  to  apparent  danger,  it  does  not  distinctly  direct 
the  jury  that  the  danger  must  be  judged  of  from  the  defendant^s  stand- 
point,  and  no  other,  and  from  all  the  circumstances  proved.  While  the 
Charge  undertakes  to  present  this  principle  of  the  law,  it  falls  short,  we 
think,  of  presenting  it  clearly,  aflBrmatively,  and  accurately.  Minds  un- 
edacated  in  the  nice  distinctions  of  the  law  would  not  be  likely  to  dis- 
oover  in  the  charge  the  well  established  rules  relating  to  apparent  danger. 
These  rules  should  have  been  presented  so  plainly  and  appositely  to  the 
evidence  as  that  the  jury  could  not  reasonably  have  overlooked  or  misun- 
derstood  them.  The  jury  should  have  been  told  that  if,  at  the  time  the 
defendant  fired  the  fatal  shot,  it  reasonably  appeared  to  him  from  the 
circumstances  of  the  case,  viewed  from  bis  standpoint,  that  the  deceased 
was  then  about  to  shoot  him  with  a  gun  or  pistol,  he  was  justified  in 
killing  the  deceased,  although  in  fact  they  might  believe  from  the  evi- 
dence that  the  defendant  was  in  no  danger  at  the  time  of  being  shot  by 
the  deceased. 

Again,  we  think  the  charge  on  self-defense  is  not  suflBciently  füll  and 
accurate  with  respect  to  threats  as  bearing  upon  that  issue.  Counsel  for 
defendant  requested  an  Instruction  upon  this  phase  of  the  case,  which, 
in  our  judgment,  should  have  been  given.  It  presents  the  law  as  to 
threats  fully,  affirmatively,  and  correctly.  In  the  charge  as  given  in  re- 
lation  to  threats,  it  is  required,  in  order  to  constitute  justification,  that 
the  deceased,  at  the  time  of  the  homicide,  manifested  an  Intention  then 
and  there  by  words  or  gestures  to  execute  the  threats  so  made.  The  In- 
struction should  have  gone  f  urther  and  stated  that  if  the  deceased,  at  the 
time  of  the  homicide,  did  some  act  which  was  reasonably  calculated,  in 
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view  of  all  the  circumstances  of  the  case,  to  produce  in  the  mind  of  the 
defendant  the  belief  that  the  deceased  was  then  about  to  execute  the 
threat,  the  defendant  would  be  justified  in  dcting  upon  such  appearance 
of  danger. 

Again,  as  a  part  of  the  law  of  self-defense,  and  applicable  to  all  phases 
of  it,  the  Jury  should  have  been  told  that  the  defendant  was  not  bound 
to  retreat  in  order  to  avoid  the  necessity  of  killing  his  assailant.  This 
Instruction  is  in  the  Charge,  but  it  is  in  the  paragi-aph  relating  to  the 
law  as  to  threats,  and  is  apparently  restricted  to  that  issue. 

3.  In  the  charge  given  to  the  jury  is  the  foUowing  instruction:  "If 
you  find  from  the  evidence  that  the  defendant  voluntarily  eugaged  in  a 
combat  with  the  deceased  with  deadly  weapons,  knowing  that  it  inight 
or  probably  would  produce  the  death  either  of  the  deceased  or  himself, 
or  if ,  by  his  own  wrongful  act,  he  brought  about  the  necessity  of  taking 
the  life  of  deoeased  to  prevent  being  killed  himself,  such  killing  will  be 
murder  in  one  of  its  degrees."  This  instruction  is  in  accordance  with  the 
doctrine  announced  in  Gilleland's  case,  44  Texas,  '666,  and  Logan's  case, 
17  Texas  Ct.  App.,  50,  and  is  correct  when  considered  with  reference  to 
the  facts  of.  those  cases.  In  the  case  before  us  we  think  the  charge  is 
erroneous.  It  deprives  the  defendant  of  self-defense  entirely,  if  the  kill- 
ing was  brought  about  by  his  wrongful  act,  without  reference  lo  his  in- 
tent  in  the  coramission  of  the  wrongful  act.  If  the  wrongful  act  was 
unaccompanied  by  any  intent  on  the  part  of  the  defendant  to  kill  or  in- 
flict  serious  bodily  injury  upon  the  deceased,  or  to  commit  any  felony, 
such  wrongful  act  would  not  deprive  the  defendant  entirely  of  the  right 
of  self-defense,  and  would  not  necessarily  render  the  homicide  murder. 
It  might  be  reduced  to  manslaughter,  notwithstanding  such  wrongful 
act.  Meuley  v.  The  State,  26  Texas  Ct.  App.,  274;  Johnson  v.  The 
State,  Id.,  631;  Bonnard  v.  The  State,  25  Texas  Ct.  App.,  173;  Alexan- 
der V.  The  State,  Id.,  260;  King  v.  The  State,  13  Texas  Ct.  App.,  277. 
Furthermore,  conceding  that  the  evidence  justified  a  charge  on  the  law 
of  mutual  combat,  and  that  the  instruction  above  quoted  is,  as  far  as  it 
goes  upon  that  issue,  correct,  still,  under  the  facts  of  this  case,  it  should 
have  gone  further,  and  stated  that  although  the  defendant  engaged  vol- 
untarily in  the  combat,  yet,  if  he  did  so  under  the  influence  of  sudden 
passion  arising  from  an  adequate  cause,  it  would  not  be  murder,  but 
manslaughter.  Spearman  v.  The  State,  23  Texas  Ct.  App.,  224;  Crist 
V.  The  State,  21  Texas  Ct.  App.,  361.  In  other  respects  than  those  we 
have  specified  we  think  the  charge  of  the  court  is  not  objectionable,  and 
that  there  was  no  error  in  refusing  special  instructions  requested. 

4.  It  was  not  error  to  reject  the  proposed  evidence  of  statements 
made  by  defendant  to  the  witness  Morel  after  the  homicide.  These 
Statements  were  not  res  gestce,  but  were  self-serving  declarations,  and 
therefore  inadmissible.     The  fact  that  under  the  law  as  it  now  is  a  de- 
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lendant  may  teßtify  in  his  own  behalf  does  not  render  hie  declarations 
admissible  in  eyidence.  The  rules  relating  to  declarations  made  by  de- 
fendant  have  not  been  abrogated  or  in  any  manner  changed  by  the  Statute 
allowing  a  defendant  to  testify  in  his  own  behalf. 

Other  questions  presented  are  not  discussed  or  determined,  as  they  are 
of  a  nature  which  may  not  occur  on  another  trial.  For  the  errors  dis- 
cussed the  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  renianded. 

Hurt,  J.,  absent. 


Harrison  Boyd  V.  The  State. 

No.  3251.    Decided  November  3. 

1.  Murder — ^Malice. — (Biarge  of  the  Court  in  a  murder  case,  although  it  defines 
express  and  implied  malice,  iö  fundamentaUy  erroneous  if  it  omits  to  define  "malice 
aforetbought." 

2.  Same. — See  the  statement  of  the  case  for  a  state  of  proof  on  a  murder  trial,  under 
which  it  is  held  that  the  trial  court  shoold  have  submitted  to  the  jury  the  provisions  of 
Ärticle  612  of  the  Penal  Code,  to  the  effect  that  * '  the  Instrument  or  means  by  which  a  homi- 
cide  is  conmiitted  are  to  be  taken  intoconsideration  in  judging  of  the  intent  of  the  party 
cfifending,"  etc. ;  and  of  article  614  of  the  same  Code,  to  the  eflEect  that  *'  where  a  homi- 
cide  occurs  under  the  influence  of  sudden  passion,  but  by  the  use  of  means  not  in  their 
nati&re  calculated  to  produce  death,  the  person  killing  is  not  deemed  guilty  of  the  homi- 
dde  unle^s  it  appear  that  there  was  an  Intention  to  kill,  but  the  party  from  whose  act 
the  <ieath  resulted  may  be  prosecuted  for  and  convicted  of  any  grade  of  assault  and 
battery."  . 

8.  S^me — ^Manslaughter. — See  the  statement  of  the  case  for  evidence  in  view  of 
which  it  is  hM  that  the  trial  court  erred  in  oraitting  to  instruct  the  jury  upon  the  law 
of  manslaughter.  And  note  that  the  proof  did  not  raise  the  issue  of  self-defense,  which 
therefore  was  properly  omitted  from  the  Charge. 

4.  Same — Implied  Malice. — The  charge  of  the  court,  in  explaining  implied  malice 
to  the  jury,  requires  that,  in  order  to  reduce  the  homicide  to  a  lower  grade  than  murder 
of  tbeHecond  degree,  the  homicide  should  have  been  committed  under  such  circumstances 
as  fail  to  show  that  it  was  committed  under  the  immediate  influence  of  sudden  passion 
arising  from  a  sudden  and  powerful provocation,  as  a  noknt  Uow  or  the  like,  etc.  Ileldt 
«rror.  See  the  opinion  for  such  a  charge  as,  under  the  facts  in  proof,  should  have  been 
given  in  explanation  of  implied  malice. 

Appeal  from  the  District  Court  of  Harrison.  Tried  below  before 
Hon.  A.  J.  Booty. 

This  conviction  was  in  the  second  degree  for  the  murder  of  Jordan 
Childs,  in  Harrison  County,  Texas,  on  the  9th  day  of  September,  1889. 
The  penalty  assessed  against  the  appellant  was  a  term  of  fifteen  years  in 
the  penitentiary. 

Justice  of  the  peace  Perry  was  the  first  witness  for  the  State.  He  tes- 
tified  that  he  examined  the  body  of  the  deceased  on  the  night  of  the  fatal 
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day.  It  was  then  lying  near  a  cane  mill,  abont  eight  miles  f rom  Marshall, 
in  Harrison  County.  The  skull  was  fractured — the  fracture  being  three 
or  four  iuches  long  and  two  or  three  inches  wide,  extending  from  the 
top  toward  the  left  side  of  the  head.  The  left  hand  was  hanging  in  a 
sling,  evid^ntly  to  prevent  pressure  on  a  boil  under  the  arm.  The  stick 
exhibited  in  evidence  was  found  by  the  witness  near  the  cane  mill.  It  is 
a  solid  post  oak  stick,  about  four  feet  long  and  about  an  inch  and  a  halt 
in  diameter  at  the  small  end,  and  will  weigh  abont  five  pounds.  At  the 
inquest,  which  the  witness  held  on  the  next  moming,  the  defendant,  after 
due  warning,  made  the  voluntary  Statement  which,  in  substance,  was  the 
same  as  his  testimony  hereinafter  summarized. 

Susan  Boberson  testified  for  the  State  that  she  was  near  the  cane  mill 
at  the  time  of  the  homicide.  She  heard  the  sound  of  a  blow,  foUowed  by 
the  screaming  of  a  woman.  Going  at  once  to  the  cane  mill  she  found 
Childs  lying  on  the  ground,  with  the  defendant  grasping  his  right  hand 
and  endeavoring  to  raise  him  up.  Witness  asked  defendant,  ^'Cousin 
Harrison,  what  have  you  done?'*  He  replied,  ''I  have  killed  Jordan/* 
Witness  asked  him,  "  What  did  you  do  it  for?"  He  replied,  "  I  hit  him 
harder  than  I  intended  to/'  Witness  asked  him  what  he  Struck  the  de- 
ceased  with,  and  in  reply  he  said,  '^that  stick,*'  pointiug  to  the  stick  in 
evidence. 

J.  D.  McFarlin  testified  for  the  State  that  he  was  at  the  cane  mill  just 
before  the  killing  occurred.  The  mill  was  owned  by  the  defendant  and 
deceased  jointly,  and  was  operated  by  them  to  grind  cane  for  the  public. 
When  witness  got  to  the  mill  a  few  minutes  before  the  killing  he  found 
defendant  grinding  cane.  Deceased,  with  his  left  arm  in  a  sling,  was 
sittiug  on  a  f ence  about  forty  feet  distant  from  the  mill.  Referring  to  a 
certain  pile  of  cane  the  witness  asked  who  owned  it.     Defendant  replied 

that  it  belonged  to  a  certain  Mr. ,  and  that  Mr. had  better  take 

it  away  as  it  would  spoil.  The  deceased  remarked,  ''  You  need  not  wony 
yourself  about  that  cane;  it  will  be  attended  to."  Defendant  replied, 
'^It  seems  that  you  have  got  all  the  molasses  you  want,  and  that  you  are 
not  going  to  help  grind  any  more."  Deceased  retorted,  **You  are  a 
liar!"  Defendant  replied,  **  That 's  all  right."  Deceased  got  off  the 
fence,  reiterated,  *^  You  are  aliar!"  and  started  toward  defendant.     The 

witness  then  left,  going  to  the  house  of .      Soon  afterwards  he 

started  back  to  the  mill  and  met  defendant,  of  whom  he  inquired  the 
cause  of  the  screaming  at  the  mill.  Defendant  replied,  *^0h,  Mack!  I 
have  killed  Jordan."  Witness  asked  him  why  he  did  it,  and  he  replied, 
''I  did  not  go  to  hit  him  so  hard."  Defendant  and  deceased,  the  latter 
advancing  upon  the  former,  were  disputing  when  the  witness  left  the 
mill.     Deceased  was  talking  mildly  and  the  defendant  "rashly." 

Defendant  testified,  in  his  own  behalf,  that  while  he  was  at  work  at 
the  cane  mill  on  the  fatal  evening,  the  deceased,  Mr,  McFarlin,  and  sev- 
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end  other  parties  came  to  the  mill.  It  was  then  abont  three  o'clock. 
After  a  while  all  of  the  parties  lef t  except  the  deceased^  McFarlin,  and 
witness's  wif e.     McFarlin  then  aeked  witness  who  owned  a  certain  quan- 

tity  of  cane.     Witness  replied  that  Mr. owned  it,  and  that  he  had 

better  take  it  away,  as  it  was  spoiling.  Deceased,  who  was  then  sitting 
on  the  fenee,  replied,  *'Never  you  mind  about  that  cane,  it  will  be  at- 
tended  to/'  Witness  said  to  the  deceased,  "Jordan,  it  seems  that  since 
you  have  all  the  molasses  you  want,  you  don't  intend  to  help  grind  any 
more/'  Deceased  replied,  "You  are  a  liar."  Witness  replied,  "That 
is  all  right,  Jordan/'  Deceased  then  got  off  the  fence,  advanced  to- 
wards  witness,  and  continued  to  call  him  a  liar.  Witness  replied  that 
deceased  was  a  liar.  Deceased  continued  to  advance,  denouncing  the 
witness  as  a  liar,  with  offensive  adjectives  prefixed,  and  finally  witnesa 
Beized  the  stick,  and  striking  over  the  beam  of  the  mill,  hit  deceased  on 
the  head,  felling  him.  The  witness  realized  instantly  that  he  had  Struck 
the  deceased  much  harder  than  he  intended,  and  at  once  raised  the  de- 
ceased, and  called  to  bis,  witness's,  wife  to  bring  him  some  water.  Th^ 
witness  did  not  intend  to  kill  the  deceased,  nor  to  strike  as  severe  a  blow 
as  he  did  strike. 

Alexander  Pope,  for  appellant. 

W.  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSOK,  JüDGE. — While  the  charge  of  the  court  explains  express  and 
implied  malice,  it  falls  to  define  malice  aforethought,  and  is  thereforo 
fundamentally  erroneous.  Babb  v.  The  State,  12  Texas  Ct.  App.,  491; 
Holmes  v.  The  State,  11  Texas  Ct.  App.,  223;  Garza  v.  The  State,  Id., 
345;  Crooks  v.  The  State,  27  Texas  Ct.  App.,  198. 

An  important  issue  in  the  case  was  whether  or  not  the  mortal  blow  was 
inflicted  by  defendant  with  the  intent  to  kill  the  deceased.  His  declara- 
tions,  made  immediately  after  the  blow  was  inflicted,  are  to  the  effect 
that  he  did  not  intend  to  kill  the  deceased.  In  view  of  the  evidence 
presenting  this  issue,  we  think  the  court  should  have  charged  the  law  as 
declai-ed  in  articles  612  and  614  of  the  Penal  Code.  Special  Instructions 
calling  attention  to  this  phase  of  the  case  were  requested  by  defendant^a 
counsel,  and  while  such  special  instructions  did  not  present  the  law  ac- 
curately,  they  were  sufficient  to  direct  the  mind  of  the  court  to  the  issue 
and  the  Omission  f  rom  the  charge  of  that  issue. 

We  are  of  the  opinion  that  the  evidence  presented  the  issue  of  man- 
ßlaughter,  and  that  appropriate  instructions  should  have  been  given  the 
jniy  upon  that  grade  of  homicide. 

We  think  the  objections  urged  to  the  explanation  of  implied  malice 
given  in  the  charge  are  sound.     It  requires,  in  order  to  reduce  the  homi» 


Digitized  by 


Google 


S8 
28 
20 

140 
868 
490 

28 
90 
30 
30 

28 
34 

140 
455 
476 
655 

140 
413 

28 
35 
35 

140 
173 
523 

140  Texas  Court  of  Appeals  Eeports.  [Tyler, 

cide  to  a  lower  grade  than  murder  in  the  second  degree,  that  the  horai- 
cide  should  have  been  committed  under  such  circumstances  as  fail  to 
ehow  that  it  was  committed  under  the  immediate  influenae  of  sudden 
passion,  arising  from  a  sudden  and  powerful  provocation,  as  a  violent 
blow  or  the  like,  etc. ;  whereas,  the  law  is  that  if  it  was  committed  under 
the  immediate  influonce  of  sudden  passion  arising  from  an  adequate  cause— 
that  is,  such  cause  as  would  commoniy  produce  a  degree  of  anger,  rage^ 
resentment,  or  terror  in  a  person  of  ordinary  temper,  suflBcient  to  render 
the  mind  incapable  of  cool  reflection — ^the  homicide  would  be  man- 
slaughter  and  not  murder.  Penal  Code,  arts.  593-95;  Morgan  v.  The 
State,  16  Texas  Ct.  App.,  593.  In  this  case  a  proper  explanation  of  im- 
plied malice  would  have  been:  *' Implied  malice  is  that  which  the  law 
infers  from  or  imputes  to  certain  acts.  Thus,  when  the  fact  of  an  un- 
lawful  killing  is  established,  and  there  are  no  circumstances  in  evidence 
which  tend  to  establish  the  existence  of  express  malice,  nor  which  tend 
to  mitigate,  excuse,  or  justify  the  act,  then  the  law  implies  malice.  If, 
therefore,  you  believe  from  the  evidence  that  the  defendant  unlawfully 
killed  the  deceased,  and  in  doing  so  did  not  act  under  the  immediate  in- 
fluence  of  sudden  anger,  rage,  resentment,  or  terror  arising  from  an  ade- 
quate cause — that  is,  such  cause  as  would  commoniy  produce  such  passion 
in  a  degree  that  would,  in  a  person  of  ordinary  temper,  render  the  mind 
incapable  of  cool  reflection — the  killing  would  be  upon  implied  malice, 
and  he  would  be  guilty  of  murder  in  the  second  degree." 

We  do  not  think  that  the  evidence  demanded  any  Instructions  upon  the 
law  of  ßelf-defense.  While  it  tends  to  show  an  unlawful  attack  by  de- 
<3eased  upon  defendant,  it  does  not  show  that  such  attack  was  of  that 
character  which  would  produce  a  reasonable  expectation  or  fear  of  death 
or  serious  bodily  injury  to  the  defendant.     Penal  Code,  art.  574. 

For  the  errors  and  omissions  in  the  Charge  of  the  court  which  we  have 
specified,  the  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Hurt,  J.,  absent. 


George  C.  Lewis  v.  The  State. 

No.  Sl'46.  Decided  November  6. 
1.  Misapplication  of  Public  Funds — Indictment. — In  cbarging  the  appellant, 
as  thetreasurer  of  Palo  Pinto  County,  with  tbeofFense  of  mlsapplying  the  county  fonds, 
Afl  that  offense  is  defined  by  article  103  of  the  Penal  Code,  the  indictment  described  the 
property  as  foUows:  "  Five  thousand  five  hundred  dollars  in  money,  the  same  being 
then  and  there  current  money  of  the  United  States,  and  of  the  value  of  five  thousand 
five  hundred  dollars,  which  said  money  was  then  and  there  the  property  of  the  said 
Palo  Pinto  County."    Held,  that  the  said  description  is  sufficient. 
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2.  Same— <<  Money  ''—Charge  of  the  Coiirt — The  CJode  of  this  State  contains  dg 
general  definition  of  the  term  ''money."  The  definitions  contalned  in  articles  789  and 
792  of  tbe  Penal  Code  relate,  respectively,  to  the  oflEenses  of  embezzlement  and  swind- 
ling.  and  can  not  be  made  to  apply  to  the  offense  of  misapplication  of  public  funds  de- 
fined  by  article  103  of  the  Penal  Code.  Construed  in  tbe  ligbt  of  adjudications  of  our 
ooarts,  "money"  means  the  legal  tender  metallic  coins,  or  legal  tender  currency  of  the 
United  States.  It  was  tberefore  necessary  for  tbe  State  to  prove  in  this  case  tbe  con- 
version  of  **  legal  tender  metallic  coins,  or  legal  tender  currency  of  tbe  United  States;" 
and  npon  that  issue  tbe  cbarge  of  tbe  court  is  deficient  in  omitting  to  so  define  ' '  money. " 
See  the  opinion  in  extenso  on  tbe  question. 

Appeal  f rom  the  District  Court  of  Palo  Pinto.  Tried  below  l)efore 
J.  S.  Straughan,  Esq.,  Special  Judge. 

This  conviction  was  for  misappropriation  of  public  f unds^  and  the  pen- 
alty  aßsessed  by  the  verdict  was  a  term  of  four  years  in  the  penitentiary, 

Ä.  T.  Watts,  for  appellant. 

W.  L,  Davidson,  Assistant  Attomey-General^  for  the  State. 

WiLLSON,  JüDGE. — In  the  indictment  the  property  is  described  as  fol- 
lows:  ''Five  thousand  five  hundred  dollars  in  money,  the  same  being 
then  and  there  current  money  of  the  United  States,  and  of  the  value  of 
five  thousand  five  hundred  dollars,  which  said  money  was  then  and  there 
tbe  property  of  the  said  Palo  Pinto  County."  We  are  of  the  opinion 
that  the  description  is  sufficient.  A  general  description  of  property  by 
name,  kind,  quantity,  number,  and  ownership  is  suflBcient.  Code  Crim. 
Proc,  art.  427.  Here  the  property  is  described  by  name,  that  is,  money; 
by  kind,  that  is,  current  money  of  the  United  States;  by  quantity  and 
number,  that  is,  five  thousand  five  hundred  dollars;  and  by  ownership, 
that  is,  the  property  of  Palo  Pinto  County.  "Money'' is  "property ^^ 
within  the  meaning  of  article  427,  above  cited.  Bryant  v.  The  State,  16 
Texas  Ct.  App.,  144.  As  to  sufficiency  of  description  see  Crump  v.  The 
State,  23  Texas  Ct.  App.,  615;  The  State  v.  Brooks,  42  Texas,  68;  Bravo 
V.  The  State,  20  Texas  Ct.  App.,  177. 

There  is  no  general  definition  of  the  term  "money"  in  our  code.  It 
is  defined  with  reference  to  the  offense  of  embezzlement  (Penal  Code,  art. 
789),  and  also  with  reference  to  the  offense  of  swindling  (Penal  Code,  art. 
792),  but  these  definitions  are  applicable  only  to  those  offenses,  and  can 
not  be  invoked  in  a  prosecution  under  article  103  of  the  Penal  Code. 
Block  V.  The  State,  44  Texas,  620.  We  must,  tberefore,  in  this  case,  be 
govemed  by  the  general  definition  of  the  term  "money"  found  in  the 
text  books  of  the  law  and  in  the  adjudications  of  the  courts.  In  Block 
v.  The  State,  44  Texas,  620,  our  Supreme  Court  say  that,  in  legal  accept- 
ation,  "money"  means  current  metallic  coin — means  only  that  which  is 
legal  tender.     It  does  not  include  bank  bills,  though  they  pass  as  current; 
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nor  does  it  include  United  States  Warrants.  Mr.  Bishop  says:  '^  The 
Word  money  means  *  *  *  only  what  is  legal  tender.  It  was  even 
adjudged  in  Texas  to  extend  simply  to  metallic  coin,  and  not  to  include 
onr  national  greenbacks.  (Citing  Block  v.  The  State,  supra.)  There- 
lore,  it  does  not  comprehend  bank  bills,  though  they  pass  as  current,  or 
United  States  treasury  Warrants,  or  oounty  claims,  or  ordere  of  a  railroad 
Company  on  its  treasurer,  ör  mere  promissory  notes,  or  bills  of  exchange, 
or  bank  checke,  or,  ordinarily,  anything  which  is  a  mere  representative 
of  money/'  Bish.  Stat.  Crimes,  sec.  346.  We  do  not  construe  the  de- 
cision  in  Block's  case,  supra,  as  restricting  the  meaning  of  "  money '*  to 
metallic  coins,  but  as  restricting  it,  as  does  the  text  of  Mr.  Bishop,  to  '*  that 
which  is  legal  tender,^*  as  legal  tender  coins,  or  legal  tender  treasury  notes 
of  the  United  States.  Sansbury  v.  The  State,  4  Texas  Ct.  App. ,  99.  This 
meaning  of  the  term  is,  we  think,  its  meaning  as  used  in  article  103  of 
the  Penal  Code,  and  by  such  meaning  this  case  must  be  adjudicated. 

It  was  essential  to  a  legal  conviction,  therefore,  that  the  State  should 
prove  the  fraudulent  conversion  or  misapplication  by  defendant  of  legal 
tender  metallic  coins,  or  of  legal  tender  currency  of  the  United  States. 
We  will  not  stop  to  determine  the  sufficiency  of  the  evidence  in  this  re- 
spect,  as  our  view  of  the  case  renders  it  unnecessary  that  we  should  do 
so.  The  court  charged  the  jury  that  they  must  belle ve  from  the  evi- 
dence that  the  money  in  question  was  '*  current  money  of  the  United 
States,"  and  that  a  bank  check  was  not  current  money.  We  think  the 
legal  signification  of  **  money"  was  a  part  of  the  law  of  the  case,  and  that 
the  court  was  bound  to  explain  that  meaning  to  the  jury  correctly.  As 
we  have  seen,  this  was  not  done.  The  jury  should  have  been  instructed 
that  to  Warrant  a  conviction  of  the  defendant  they  must  believe  from  the 
evidence  that  the  property  in  question  was  legal  tender  metallic  coins,  or 
legal  tender  currency  of  the  United  States.  Special  Instructions  defin- 
ing  ^^  money  "were  requested  by  defendant^s  counsel,  which  we  think 
were  properly  ref  used  because  incorrect,  but  they  were  sufflcient  to  call 
the  attention  of  the  court  to  the  subject,  and  should  have  elicited  from 
the  court  a  correct  Instruction  as  to  the  meaning  of  the  term  money.  In 
other  respects  the  charge  of  the  court  is  unobjectionable. 

We  find  no  error  in  the  rulings  of  the  court  complained  of  in  admit- 
ting  evidence.     We  think  all  the  evidence  admitted  was  competent. 

Because  the  charge  of  the  court  is  incorrect  and  insufficient  in  explain- 
ing  the  meaning  of  the  word  money,  the  judgment  is  reversed  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

Hurt^  J.,  absent. 
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James  Jackson  v.  The  State. 

No.  3081.    Decided  November  6. 

1.  Practice— Bill  of  Ezceptions  must  Show  affirmatively  that  testimony  objected 
to  went  to  tbe  Jury,  otherwise  tlie  question  will  not  be  reviewed  on  appeal. 

2.  Burglary— Possession  of  Becently  Stolen  Property— Charge  of  the  Coiurt. 
It  was  proved  on  tbe  trial  tbat  one  of  tbe  sacks  stolen  at  tbe  time  of  tbe  burglary  was 
fecently  tbereafter  foond  in  tbe  bouse  of  tbe  defendant.  Held,  tbat,  in  view  of  8ucb 
proof » tbe  cbarge  of  tbe  court  was  erroneoos  in  omitting  to  instruct  tbe  jury  tbat  to  War- 
rant an  inference  of  guilt  from  tbe  circumstance  of  possesaion  of  recently  stolen  prop- 
erty^  sucb  possession  must  be  personal  and  exclosive,  must  be  unexplained,  and  must 
involve  a  distinct  and  conscious  assertion  of  property  by  tbe  defendant. 

3.  Same. — It  was  also  proved  tbat  some  of  tbe  stolen  sacks  were  found  in  tbe  bouse 
of  one  K.  recently  after  tbe  burglary.  Tbe  cbarge  of  tbe  court  was  erroneous  in  omit- 
ting to  instruct  tbe  jury  tbat  it  could  not  consider  sucb  proof  against  tbe  defendant, 
unless  it  was  furtber  proved  tbat  said  K.  and  defendant  acted  togetber  in  tbe  commis- 
sion  of  tbe  burglary,  and  not  tben,  unless  it  was  sbown  tbat  K.  bad  personal  and  ex- 
duslve  possession  of  said  sacks,  unexplained,  etc. 

4.  Same — ^Practice — Charge  of  the  Court  wbicb  presents  an  issue  not  raised  by 
tbe  evidence  is  erroneous.  But  note  tbat,  in  tbis  case,  tbe  cbarge  does  not  operate  re- 
versible error  in  tbis  respect,  tbe  defense  baving  omitted  to  reserve  exception. 


Appeal  from  the  Distriet  Court  of  Parker.  Tried  below  before  Hon. 
J.  W.  Patterson, 

This  eonviction  was  for  burglary,  and  the  penalty  assessed  was  a  term 
of  two  years  in  the  penitentiary. 

The  opinion  of  the  court  states  the  proof  involved  in  the  rulings, 

/•  Jf.  Richards  and  George  A,  McCall,  for  appellant. 

W.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

WiLLSON,  JuDGE. — We  are  not  called  upon  to  determine  the  admissi- 
bility  of  the  testimony  objected  to  by  defendant,  as  the  bills  of  exception 
fall  to  show  that  said  testimony  was  admitted.  The  said  bills  merely  re- 
cite  that  it  was  offered  by  the  State,  objected  to  by  the  defendant,  and 
that  defendanfs  objections  thereto  were  overruled.  It  should  have  been 
distinctiy  stated  in  the  bills  that  the  testimony  was  admitted  and  went 
before  the  jury.  Burke  v.  The  State,  25  Texas  Ct.  App.,  172;  Willson's 
Crim.  Stats.,  sec.  2368. 

It  was  proved  that  one  of  the  sacks  stolen  at  the  time  of  the  burglary 
was  recently  thereafter  found  in  defendant's  house.  This  evidence  hav- 
ing  been  admitted,  it  was  the  duty  of  the  court  to  instruct  the  jury,  as  a 
part  of  the  law  of  the  case,  that  to  Warrant  an  inference  of  guilt  from 
tbe  circumstance  of  possession  of  recently  stolen  property,  such  posses- 
sion must  be  personal  and  exclusive,  must  be  unexplained,  and  must  in- 
volve a  distinct  and  conscious  assertion  of  property  by  the  defendant. 
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Field  V.  The  State,  24  Texas  Ct.  App.,  422.     No  such  instruction  wag 
given. 

Again,  it  was  proved  that  some  of  the  stolen  sacks  were  found  in  the 
hoiise  of  one  Kilby  recently  af ter  the  burglary.  With  respect  to  this  tes- 
timony  the  court  should  have  instructed  the  jury  that  it  could  not  be 
considered  against  the  defendant,  unless  it  was  further  proved  that  said 
Kilby  and  the  defendant  acted  together  in  the  commission  of  the  bur- 
glary (Pierson  v.  The  State,  18  Texas  Ct.  App.,  524),  and  not  then,  un- 
less it  was  shown  that  Kilby  had  personal  and  exclusive  possession  of 
said  sacks,  unexplained,  etc.  In  the  particulars  mentioned  wethink*the 
chai^e  of  the  court  is  fundamentally  erroneous,  and  we  must  therefore 
reverse  the  judgment. 

In  another  particular  the  charge  is  erroneous,  but  it  is  not  such  error 
as  is  reversible  in  the  absence  of  an  exception,  and  we  find  no  exception 
in  the  record.  In  the  ninth  paragraph  the  rule  relating  to  explanation 
of  possession  of  stolen  property  is  given.  There  was  no  evidence  that 
defendant  made  any  explanation  whatever,  and  no  evidence  calling  for 
or  warranting  the  said  paragraph  of  the  charge.  We  call  attention  to 
this  error  in  view  of  another  trial  of  the  cause. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Hurt,  J.,  absent. 


James  Teiman  v.  The  State. 

No.  S17Ih    Decided  November  6. 

1.  Practice. — Severance. — Defendants  jointly  indicted  and  proeecuted  are  entitled 
as  a  matter  of  right  not  only  to  sever,  but,  by  agreement,  to  fix  and  indicate  the  oider 
in  whicb  they  sball  be  tried. 

2.  Same— Gase  Stated. — ^Tbe  appellant  and  Taylor  and  Norman  were  jointly  in- 
dicted for  arson.  At  the  tenn  of  tbe  court  preceding  this  trial  tbe  Joint  defendants 
were  awarded  a  severance,  and  Taylor  was  placed  upon  trial.  Failure  of  tbe  jury  to 
agree  upon  a  yerdict  operated  a  mistrial;  and,  at  tbe  succeeding  term,  Taylor  applied, 
Tinder  article  669a  of  tbe  Code  of  Criminal  Procedure,  for  a  continuance  until  bis  co- 
defendants  sbould  bave  been  tried.  His  motion,  signed  only  by  bimself,  recited  tbat 
it  was  * '  agreed  by  all  tbe  defendants  in  tbis  cause  tbat  Teiman  and  Norman  be  first 
put  upon  trial. "  Wben  tbe  case  was  called  as  to  Teiman  and  Norman  tbey  moved  for 
a  severance.  Tbe  motion  was  refused  upon  tbe  grounds  tbat  tbey  were  bound  by  the 
said  recital  in  Taylor 's  application  for  continuance,  and  because  all  of  tbe  defendants 
had  been  represented  tbrougbout  tbe  proceedings  by  tbe  same  counsel.  Held,  tbat  the 
ruling  was  error,  because  not  having  signed  Taylor's  application  for  continuance,  Tei- 
man and  Norman  were  not  bound  by  it.  Moreover,  the  terms  of  Taylor's  application 
can  not  be  construed  against  Teiman  and  Norman  as  binding  tbemselves  loa  Joint  trial, 
notwithstanding  all  of  tbe  parties  were  represented  by  the  same  oounsel. 
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Appeal  from  the  District  Court  of  Lavaca.  Tried  below  before  Hon, 
George  McCormick. 

The  conviction  was  for  arson,  and  the  penalty  assessed  against  the  ap- 
pellant  was  a  term  of  five  ye'ars  in  the  penitentiary. 

The  qaestions  determined  on  this  appeal  do  not  reqnire  a  statement  of 
the  evidence  adduced  on  the  trial. 

Patten  &  Allen y  for  appellant, 

W.  L.  Davidsony  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Jüdge. — The  appellant  and  Houston  Taylor  and 
Joe  Norman  were  jointly  indicted  for  arson. 

At  a  former  term  of  court  the  defendants,  upon  theirown  motion,  were 
granted  a  severance,  and  Taylor  was  put  upon  his  trial^  but  on  account 
of  a  failure  of  the  jury  to  agree  a  mistrial  was  had.  At  the  next  succeed- 
ing  term  Taylor  made  application,  under  article  669a  of  the  Code  of 
Griminal  Procedure,  for  a  continuance,  until  his  co-defendants,  Teiman 
and  Norman,  had  been  tried,  in  order  that  he  might  avail  of  their  testi- 
mony  when  he  should  be  put  again  upon  trial.  This  motion  was  granted, 
and  the  case  was  continued  as  to  Taylor.  The  affidavit  of  Taylor  for  said 
continuance  recites:  "And  it  is  further  agreed  by  all  the  defendants  in 
this  cause  that  Jim  Teiman  and  Joe  Norman  be  first  put  upon  trial.'' 
When  the  case  was  called  as  to  Teiman  and  Norman  they  asked  for  a 
severance;  but  the  court,  holding  that  because  this  recital  or  agreement 
in  Taylor's  motion  for  continuance  (though  the  motion  was  only  signed 
by  Taylor),  and  because  all  the  defendants  had,  throughout,  been  repre- 
sented  by  the  same  counsel,  was  binding  upon  Teiman  and  Norman,  re- 
fused  to  grant  the  severance. 

We  are  of  opinion  that  not  having  signed  said  agreement,  these  parties 
were  not  bound  by  it;  and  that  even  if  bound,  the  language  used  is  not 
limited  to  the  construction  that  the  parties  intended  to  bind  themselves 
that  they  should  be  tried  together.  Nor  does  the  fact  that  they  were 
aU  represented  by  the  same  counsel,  in  our  opinion,  render  such  con- 
struction conclusiye. 

Under  the  law  as  it  now  is,  defendants  jointly  indicted  and  prosecuted 
hare  not  only  the  right  to  sever,  but  they  have  the  right,  by  agreement, 
to  indicate  and  fix  the  order  in  which  they  are  to  be  tried.  Code  Crim. 
Proc.,  arts.  669,  670.  Such  seyerance  is  a  matter  of  right.  Willey  v.  The 
State,  22  Texas  Ct.  App.,  408. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Hurt,  J.,  absent. 

Vol.  xxvin-io 
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Will  Hall  v.  The  State. 

No,  3t£0,    Deäded  November  6. 

1.  Kiirder— Indictment.— A  murder  cominitted  with  ''malioe  aforethou^t"  is 
neoessarilj  an  onlawf ul  killing»  and  therefore  it  is  not  neoeasary  that  an  indictment  for 
murder  shall  charge  that  the  killing  was  unlawful.  Conforming  to  No.  888  of  Will- 
Bon's  Criminal  Forins,  tbe  indictment  in  this  case  is  sufficient. 

2.  Practice — Jiiry  Law.—A  Special  Venire  is  a  writ  issued  by  order  of  the 
oourt  in  a  capital  case  for  any  number  of  persona  not  less  than  tbirty-six,  within  tbe 
court's  discretion,  to  serve  as  a  jury  in  tbe  particular  case.  Tbe  failure  of  tbe  sheriff 
to  sommon  all  of  tbe  persons  ordered,  even  tbougb  tbe  number  summoned  be  less  tban 
tbirty-six,  constitutes  no  valid  objection  to  eitber  tbe  special  venire  or  tbe  retum 
tbereof. 

3.  Same. — Tbe  rule  bas  been  laid  down  by  tbis  court,  and  is  reasserted,  tbat  until 
a  special  venire  bas  been  exbausted,  or  bas  been  discbarged  witb  tbe  defendant's  con- 
sent, tbe  trial  court  bas  no  power  to  order  tbe  issuance  and  execution  of  anotber  venire. 

4.  Same — Case  Stated. — Tbe  defendant  verbally  applied  for  a  special  venire  of 
sixty  men,  but  by  inadvertence  only  fifty-nine  names  were  drawn  or  placed  upon  tbe 
llst  attacbed  to  tbe  writ.  Of  tbe  fifty-nine  so  placed  upon  tbe  list,  fifty-seven  were 
actually  summoned.  Tbe  defendant  moved  to  quasb  tbe  serviee  upon  bim  of  tbe  special 
venire,  but  made  no  motion  witb  respect  to  tbe  special  venire  itself .  Tbe  oourt  asked 
tbe  defendant  if  be  would  waive  bis  rigbt  to  a  venire  of  sixty  men,  or  if  be  desired  to 
apply  for  a  special  venire  in  writing,  under  oatb,  as  provided  by  article  607  of  tbe  Code 
of  Procedure.  He  declined  to  do  eitber;  wbereupon  tbe  district  attomey  moved  orally, 
under  article  600,  for  a  special  venire  of  sixty  men.  Tbe  trial  oourt  sustained  tbe  mo- 
tion and  ordered  a  new  special  venire  of  sixty  men,  but  made  no  order  or  entry  dis- 
cbarging  tbe  first  venire.  To  tbe  validity  of  tbis  second  special  venire,  and  to  being 
compelled  to  select  bis  jury  tberefrom,  tbe  defendant  objected  because  tbe  order  tbere- 
for  was  unautborized  and  void.  and  because  tbe  original  special  venire  bad  not  been 
quasbed  or  vacated.  Tbe  court  overruled  tbe  objections,  and  required  tbe  defendant  to 
select  bis  jury  from  tbe  second  venire.  Held,  tbat  in  tbis  ruling,  and  in  depriving  tbe 
defendant  of  bis  rigbt  to  select  bis  jury  from  tbe  original  special  venire,  tbe  trial  oourt 
erred. 

6.  Same — <<  Beaaonable  Doubt"— ^Charge  of  the  Court. —Tbe  trial  being  for 
murder,  it  is  objected  to  tbe  cbarge  of  tbe  court  tbat  It  omitted  to  instruct  tbe  jury  to 
apply  tbe  reasonable  doubt  as  between  tbe  several  degreee  cbarged  upon.  Sucb  Omis- 
sion is  not  error  wben  tbe  court  bas  applied  tbe  reasonable  doubt  to  tbe  wbole  case,  ex- 
cept  in  tbose  cases  wberein  tbe  court  bas  refused  special  Instructions  oovering  the 
Omission. 

6.  Same. — A  defendant  can  not  be  beard  to  complain  tbat  tbe  oourt  bas  giyen  In- 
structions requested  by  bim. 

Appeal  from  the  District  Court  of  Tyler.  Tried  below  before  Hon. 
W.  H.  Ford. 

The  conviction  in  this  case  was  in  the  second  degree  for  the  murder  of 
Frank  Hughs,  and  the  penalty  assessed  by  the  verdict  was  a  term  of  five 
years  in  the  penitentiary. 

The  questions  determined  on  this  appeal  do  not  inyolye  the  evidence 
adduced  on  the  trial. 

Cooper  and  West  &  Chester,  for  appellant. 
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JF.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Jüdge. — An  indictment  for  murder  need  not  allege 
that  the  killing  was  "unlawfuUy''  done.  A  murder  committed  with 
"malice  af orethought "  is  necessarily  unlawful.  Stephens  v.  The  State, 
20  Texas  Ct.  App.,  255;  Jackson  v.  The  State,  25  Texas  Ct.  App.,  314. 
The  indictment  was  suflScient  (Willson's  Crim.  Forras,  No.  388,  p.  173), 
and  tho  court  did  not  err  in  overruling  the  defendant's  motion  in  arrest 
of  jadgment  based  upon  this  supposed  defect. 

Defendant  made  a  moticm  to  quash  the  Service  of  the  special  venire 
which  had  been  made  upon  him.  He  did  not  make  any  motion  to  quash 
the  special  venire  itself.  But  when  his  motion  to  quash  the  Service  was 
submitted,  it  was  discovered  that  defendant  had  applied  on  verbal  motion 
for  a  special  venire  of  60  men,  but  that  by  inadvertence  only  59  names 
had  been  drawn  or  placed  upon  the  list  attached  to  the  writ.  The  court 
asked  the  defendant  if  he  waived  his  right  to  a  venire  of  60  men,  or  if 
he  desired  to  make  an  application  in  writing,  under  oath,  for  a  special 
venire  as  provided  by  article  607  of  the  Code  of  Procedure.  Defendant 
replied  that  he  did  not  waive  any  of  his  rights,  but  that  he  did  not  wish 
to  make  oath  in  writing  for  another  special  venire;  whereupon  the  dis- 
trict  attomey  made  his  oral  motion  as  provided  by  article  606,  and  upon 
his  motion  a  new  special  venire  for  60  men  was  ordered.  When  the  case 
was  called  for  trial  the  defendant  objected  to  this  new  special  venire,  be-. 
cause  he  had  never  moved  to  quash  or  vacate  the  original  special  venire; 
that  in  fact  it  had  never  been  quashed  or  vacated,  there  being  no  order 
of  the  court  to  that  effect;  that  the  order  for,  and  the  summoning  of, 
the  second  special  venire  was  unauthorized  and  void,  and  that  he  should 
not  be  compelled  to  select  a  jury  therefrom. 

It  appears  that  though  the  court  did  order  the  second  venire  on  mo- 
tion of  the  district  attomey,  no  order  was  made  and  entered  discharging 
the  first  venire.  The  fact  that  only  59  names,  instead  of  60,  as  asked 
ior  by  the  defendant,  were  upon  the  list  attached  to  the  original  writ 
neither  invalidated  the  writ  nor  the  venire  summoned  under  it.  A  spe- 
cial venire  is  a  writ  issued  by  order  of  the  court  for  any  number  of  per- 
sona not  less  than  thirty-six,  in  the  discretion  ol  the  court,  to  serve  as  a 
jury  in  the  particular  case.  Code  Crim.  Proc,  art.  605.  Any  number 
over  thirty-six  it  is  discretionary  with  the  court  to  order.  It  rarely  hap- 
pens  that  all  those  ordered  are  summoned,  and  this  fact,  even  if  the 
number  summoned  be  less  than  thirty-six,  would  not  invalidate  the  spe- 
cial venire,  or  constitute  any  valid  objection  to  the  return.  Willson's 
Crim.  Stats.,  sec.  2252.  By  the  copy  served  on  defendant,' 57  of  the  59 
persons  whose  names  were  on  the  original  list  had  been  actually  sum- 
moned. It  was  within  the  discretion  of  the  court  to  have  the  trial  jury 
selected  from  these  persons,  notwithstanding  the  order  had  called  for  60 
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persons.  But,  as  stated  above,  the  court  did  not  discharge  the  original 
venire;  it  ordered  a  second  one,  and  required  defendant  to  select  bis  trial 
jnry  from  the  latter  over  his  exceptions  and  objections  to  the  same.  In 
Sharpe's  caee  it  was  held  that  until  a  special  venire  has  been  exhausted, 
or  has  been  discharged  with  the  defendant's  consent,  the  court  below  had 
no  power  to  order  the  issuance  and  execu tion  of  another  venire.  17  Texas- 
Ct.  App.,  486. 

The  Charge  of  the  court  is  made  the  ßubject  of  several  objections,  whicb 
are  claimed  for  error.  It  is  objected  that  the  court  did  not  instruct  the 
Jury  to  apply  the  reasonable  doubt  as  betweeil  the  several  degrees  charged 
upon.  Such  Omission  has  never  been  held  reversible  error,  where  the  court 
applies  the  reasonable  doubt  to  the  whole  case,  except  in  those  cases  where- 
such  an  additional  Instruction  has  been  specially  requested  and  refused 
by  the  court.     McCall  v.  The  State,  14  Texas  Ct.  App.,  353. 

Exception  is  taken  to  the  23d  and  24th  paragraphs  of  the  charge,  and 
specially  to  the  use  and  repeated  use  of  the  words  '^  honest  belief"  in  con- 
nection  with  defendant's  right  of  defense  against  demonstrations  of  dan- 
ger where  there  have  been  antecedent  threats.  These  two  paragraphs, 
in  the  main,  are  almost  literally  copied  from  the  first  special  requested 
Instruction  asked  for  the  defendant,  and  refused  because  substantially^ 
given  in  the  general  charge. 

The  words  *' honest  belief"  are  used  in  said  special  Instruction  in  the^ 
same  connection  as  given  in  the  general  charge.  A  defendant  has  no 
ground  to  complain  that  the  court  gives  instructions  which  he  himself 
has  requested.  We  will  further  remark  in  this  connection  that  we  have 
searched  the  statement  of  facts  in  vain  for  any  evidences  of  such  threats 
by  the  deceased,  and  an  endeavor  to  execute  them,  as  called  for  any  in- 
ßtruction  whatever  on  that  particular  brauch  of  the  law.  True,  the  par- 
ties  had  engaged  in  one  or  more  drunken  quarreis  on  the  evening  of  and 
just  before  the  homicide,  and  doubtless  deceased,  in  his  then  maudlin 
condition,  was  willing  to  fight  defendant  in  mutual  fistic  combat;  but 
all  the  testimony  shows  that  he  was  unarmed,  and  does  not  show  any  seri- 
ous  threats  on  his  part.  But  we  do  not  deem  it  necessary  to  further  dis- 
cußs  this  matter,  nor  in  fact  any  of  the  other  errors  assigned. 

We  are  of  opinion  that  the  defendant,  under  the  peculiar  facts  stated 
above,  had  the  right  to  select  his  trial  jury  from  the  list  of  the  original 
special  venire,  and  because  this  right  was  denied  him  the  judgment  is. 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Hurt^  J.^  absent. 
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J.  H.  Hunt  v.  The  State. 

Ji^o.  SS07.    Decided  Ifavemher  6. 
Evidence— Privilege  of  Counsel— 43tatute  Construed. — Section  1  of  the  Act  ap- 
^[jroved  April  4,  1889,  which  repeals  subdivision  4  of  article  730  of  the  Code  of  Criminal  gj   \^ 

Procedure,  provides  that  "bereafter  any  d'sfendant  in  a  criminal  action  shall  be  per-  ""STS 

mitted  to  testify  in  bis  own  bebalf  tberein,  but  tbe  f ailure  of  any  defendant  to  so  testify  83_32i 

sh&ll  not  be  taken  as  a  circumstance  against  bim,  nor  sball  tbe  same  be  alluded  to  or 
commented  on  b^  coonsel  in  tbe  cause."  Construing  tbe  said  section,  it  iä  /idd  tbat  tbe 
effect  of  the  last  clause  is  to  absolutely  inbibit  allimon  by  counsel  to  tbe  failure  of  tbe 
accnsed  to  testify  in  bis  own  bebalf;  and  tbat  tbe  inbibition  is  so  far  mandatory  tbat 
its  violation  by  a  prosecuting  counsel  will  work  tbe  rev^rsal  of  a  conviction,  altbough 
he  may  have  been  provoked  tbereto  by  tbe  argument  of  counsel  for  tbe  defense,  and 
altbough  the  court  may  have  sought,  by  admonition  and  by  Instructions  to  the  juiy, 
to  cantrol  the  effect  of  tbe  same.     See  the  opinion  in  exteTino  on  the  question. 

Appeal  from  the  District  Court  of  Jones.  Tried  below  before  Hon. 
J.  V.  Cockrell. 

The  indictment  charged  the  appellant  as  an  accomplice  to  cattle  thef  t. 
His  trial  resulted  in  conviction,  and  his  penalty  was  fixed  by  the  jury  at 
Sk  term  of  two  years  in  the  penitentiary. 

No  question  of  proof  on  the  trial  is  involved  in  the  opinion  of  the  court. 

Davis  <§  Woodruff,  for  appellant. 

W,  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge. — By  the  first  section  of  the  Act  of  the 
Legislature  approved  April  4, 1889,  with  regard  to  the  evidence  in  crim- 
inal actions,  and  repealing  the  fourth  subdivision  of  article  730  of  the 
Code  of  Criminal  Procedure,  it  is  provided  *Hhat  hereafter  any  defend- 
ant in  a  criminal  action  shall  be  permitted  to  testify  in  his  own  behalf 
therein,  but  the  failure  of  any  defendant  to  so  testify  shall  not  be  taken 
as  a  circumstance  against  him,  nor  shall  the  same  be  alluded  to  or  com- 
mented on  by  counsel  in  the  cause. ^*    Gen.  Laws  21st  Leg.,  p.  37. 

Defendant's  third  bill  of  exceptions  shows  that,  in  his  closing  argu- 
ment, the  district  attorney  proceeded  to  comment  on  the  failure  of  the 
4efendant  to  testify  in  this  case,  and  proposed  and  attempted  to  read  to 
the  jury  the  law,  as  we  have  above  quoted  it,  empowering  him  to  do  so; 
And  that,  though  he  was  stopped  and  admonished  from  the  bench  that 
he  had  no  right  to  read  and  comment  upon  said  law,  said  attorney  claimed 
he  had  such  right.  This  bill  of  exceptions  is  qualified  by  the  trial  judge 
with  the  explanation  that  "the  attorney  for  the  defendant,  alluding  to 
what  the  witness  Stevens  had  stated  in  reference  to  defendant's  ad- 
mifisions,  (said?)  that  *You  have  not  yet  heard  the  defendant's  state- 
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ments/  The  district  attomey  stated  in  his  cloeing  argumenta  'Itwas 
the  same  old  story — defendant^s  mouthis  closed;^  and  picked  np  the  acta 
of  the  last  LegUlatare^  and  commenced  to  read  the  act  allowing  a  defend- 
ant  to  testify^  when  the  cöurt  calied  him  to  order  of  his  (its?)  own  mo- 
tion,  and  (he^?)  was  told  by  the  court  that  he  could  not  read  that  law  in 
the  hearing  of  the  jary;  when^  in  ans  wer  to  the  admonition  of  the  court 
(said  prosecuting  attomey?),  wanted  to  know  *if  the  court  would  allow 
defendant's  counsel  to  sing  that  same  old  somg,  and  not  allow  the  State 
to  reply?'  The  court  told  him  that  he  could  neither  read  or  comment 
on  the  law  referred  to/'   . 

The  language  of  our  Statute  prohibits  any  allusion  to,  as  well  as  com- 
ment on,  a  defendant's  failure  to  testify  in  his  own  behalf.  No  argument 
made  by  the  defendant's  counsel  could  or  would  justify  the  prosecuting- 
attorney  in  alluding  to  or  commenting  upon  the  facts  in  violation  of  th» 
piain  letter  of  the  law. 

Upon  a  Statute  substantially  in  effect  with  ours,  the  Supreme  Court  of 
Indiana  held  that  '^an  allusion  by  counsel  for  the  State,  in  a  criminal 
prosecution,  madeduring  his  argument  of  the  cause  before  the  Jury,  to 
the  fact  that  the  defendant  had  failed  to  testfy  as  a  witness  on  the  trial 
of  such  cause,  is  sufficient  ground  for  a  new  trial;  and  it  is  not  cured  by 
the  fact  that  the  court  admonished  the  counsel  that  such  allusion  was- 
improper,  and  instructed  the  jury  that  no  attention  should  be  paid  by 
them  to  the  same."  In  the  opinion  it  is  said:  "  We  construe  the  Stat- 
ute to  mean  that  when  a  defendant  in  a  criminal  cause  declines  to  testify^ 
in  his  own  behalf,  absolute  silence  on  the  subject  is  enjoined  on  counsel 
in  their  argument  on  the  trial."    Long  v.  The  State,  56  Ind.,  179. 

In  The  Commonwealth  v.  Scott,  the  Supreme  Court  of  Massachusetts 
say :  '*  The  absolute  exemption  secured  to  defendants  by  the  Constitution 
and  laws  f rom  being  compelled  to  testify  and  f rom  having  their  Omission, 
to  do  so  used  in  any  way  to  their  detriment,  could  not  be  affected  by  super- 
fluous  or  irregulär  suggestions  of  their  counsel  in  the  heat  of  argument. 
That  exemption  could  only  be  waived  by  each  defendanVs  own  election 
to  avail  himself  of  the  Statute,  and  to  go  upon  the  stand  as  a  witness.*' 
123  Mass.,  239,  citing  114  Mass.,  285. 

In  a  case  inrolving  the  same  question,  the  Supreme  Court  of  Illinois 
say:  *^  The  Statute  in  unmistakable  terms  has  declared  in  effect  that  the 
Omission  of  the  accused  to  testify  shall  not  be  used  to  his  prejudice  or 
taken  as  an  evidence  of  guilt;  and  in  such  case  court  and  counsel  should 
studiously  avoid  all  allusions  to  the  subject."  Baker  v.  The  People,  105 
111.,  452;  see  also  Whart.  Crim.  Ev.,  9  ed.,  sec.  435a. 

We  do  not  propose  to  discuss  any  other  of  the  several  questions  raised 
on  this  appeal.  Some  of  them  can  not,  and  others  may  or  may  not,  arisa 
or  be  presented  in  the  same  form. 
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Becanse  the  prosecuting  officer  violated  the  Statute  with  referenoe  to 
the  defendant's  failure  to  testify^  the  judgment  is  reversed  and  the  cause 
remanded  f  or  another  trial. 

Reversed  and  remanded. 

Hurt,  J.,  absent. 


Ed.  Giebel  v.  The  State. 

No.  S161.    Becided  I^ateniber  i. 

1.  Oonstitutiozial  and  Statutory  Enactments  Ckmstrued  •—  Orixninal  Bis- 
tiict  Court  of  Galveston  and  Harris  Crounties.— The  enactments,  oonstitntional 
and  statutory,  creating  the  "  Criminal  District  Court  of  Galveston  and  Harris  Counties" 
organized  a  Single  criminal  judicial  district  comprising  the  counties  of  Galveston  and 
Harris,  each  with  a  separate  and  independent  Jurisdiction.  Neither  of  the  said  enact- 
ments can  be  oonstrued  to  confer  upon  the  said  separate  jurisdictions  the  common  desig- 
nation  of  ''The  Criminal  District  Court  of  Galveston  and  Harris  Counties."  On  the 
oontrary,  the  proper  deeignation  of  the  one  is  the  "Criminal  District  Court  of  Galves- 
ton County"  (or  "of  the  County  of  Galveston"),  and  of  the  other,  the  **  Criminal  Dis- 
trict Court  of  Harris  County"  (or  "of  the  County  of  Harris").  Galveston  being  the 
CDunty  of  the  forum,  the  motion  to  quash  is  based  upon  the  fact  that  the  indictment 
Shows  upon  its  face  to  have  been  presented  in  the  "Criminal  District  Court  of  the 
County  of  Galveston,"  instead  of  in  the  "Criminal  District  Court  of  Galveston  and 
Harris  Counties."    Held,  that  the  motion  was  properly  overruled. 

2.  Murder— KaUca^Indictment  for  murder  is  sufficient  as  to  the  allegation  of 
malice  if  it  alleges  "  malice  aforethought,"  and  need  not  allege  "expressmalice."  Nor 
need  it  allege  specifically  whereat  upon  the  body  the  mortal  wound  was  inflicted. 

3.  Jury  Law—Interpretation  of  the  CkxLes.— Article  3082  of  the  Revised  Stat- 
utes requires  that,  the  jury  commissioners  having  drawn  and  entered  upon  separate 
lists  the  names  of  persons  to  serve  as  petit  Jurors  for  each  week  of  the  next  term  of  the 
District  Court,  in  the  manner  prescribed  by  article  3031,  the  said  "  several  lists  of  names 
drawn  shall  be  certified  under  the  hands  of  the  commissioners  to  be  the  lists  drawn  by 
them  for  said  several  weeks,  and  shall  be  sealed  up  in  separate  envelopes,  indorsed: 

"  Lists  of  petit  Jurors  for  the week  of  the term  of  the Court  of 

County."   Heldf  that  the  "  indorsemenf  thus  provided  for  is  required  to  be  made  upon 
the  envelope,  and  not  upon  the  list,  as  caption  or  heading  thereto. 

4.  Same— Special  Venire— Oase  Stated.— The  minutes  of  the  court  show  that 
at  the  March  term  of  the  court  commissioners  were  appolnted  to  select  Jurors  to  serve 
at  the  next  term,  which  was  to  convene  in  May.  By  inadvertence  the  commissioners 
so  appointed,  in  writing  the  caption  or  heading  of  the  several  lists,  wrote  "April  term" 
instead  of  "  May  term,"  Imd  so  retumed  them  in  the  sealed  envelope  delivered  by  them 
to  the  judge.  The  motion  to  vacate  and  set  aside  the  special  venire,  because  of  this 
misdescription  of  the  term  of  the  court  in  the  heading  of  said  lists,  \a  based  upon  the 
objection  that  the  persons  named  in  the  said  lists  could  not  legally  serve  as  Jurors  at 
the  said  May  term.  But  JiM,  that  it  being  in  no  manner  shown  that  the  envelopes  in 
which  the  lists  were  enclosed  were  not  properly  indorsed,  the  presumption  obtains  that 
they  were  so  indorsed;  wherefore  the  motion  to  vacate  the  special  venire  was  properly 
overruled. 

5.  Practice — ^Evidence — Continuance. — The  trial  court  did  not  err  in  refusing 
the  defendant  a  continuance  in  order  to  enable  him  to  obtain  the  benefit  of  the  provi- 
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sions  of  the  recentlj  enacted,  and  not  yet  operative  statate,  qnalifTing  a  defendant  to 
testify  in  bis  own  behalf. 

6.  Same. — Section  80  of  article  8  of  tbe  Constitution  proTides  tbat ''  no  law  passed 
by  tbe  Legislature,  except  tbe  general  appropriation  act,  sball  take  effect  or  go  into 
force  nntil  ninetj  dajs  after  tbe  adjoamment  of  tbe  Session  at  wbicb  it  was  enacted, 
nnless  in  case  of  an  emergency,  wbicb  emergencj  most  be  expressed  in  a  preamble  or 
in  tbe  body  of  tbe  act.  tbe  Legislature  sball,  by  a  vote  of  two-tbirds  of  all  tbe  members 
elected  toeacb  bouse,  otberwise  direct;  and  said  vote  to  be  taken  by  yeas  and  nays,  and 
entered  upon  tbe  joamal."  Heldf  tbat  the  passage  of  an  act  oontaining  an  emergency 
claase,  by  a  vote  of  less  than  two-tbirds  of  all  the  members  elected  to  each  bouse  of  tbe 
Legislature,  effect ually  eliminates  the  emergency  clause,  and  tbe  act  does  not  become 
operative  until  ninety  days  after  the  adjonmment  of  tbe  session  of  tbe  Legislature  at 
wbich  it  is  enacted;  and  witbin  this  category  comes  the  Act  of  April  4,  1889,  qualify- 
ing  a  defendant  to  testify  in  bis  own  bebalf.  The  said  act  not  being  o]>erative  at  tbe 
time  of  this  trial,  tbe  trial  court  did  not  err  in  refusing  to  permit  tbe  defendant  to  tes- 
tify in  bis  own  behalf. 

7.  Practice — Jury  Law. — A  special  venireman  answered  on  bis  wir  dire  tbat  be 
bad  a  bias  in  favor  of  the  defendant,  but  tbat  be  could  try  tbe  case  fairly  and  impar- 
tially  as  between  the  State  and  defendant.  Being  cballenged  by  the  State  for  cause, 
and  the  challenge  being  sustained  by  the  court,  tbe  defendant  excepted.  Held,  tbat 
tbe  action  of  the  court  was  not  erroneous,  its  effect  not  being  to  force  an  objectionable 
Juror  on  tbe  defendant. 

8.  Evidence. — ^DeclarationB  of  a  defendant,  to  be  admissible  as  res  gestce  in  bis 
behalf,  must  stand  in  immediate  causal  relation  to  tbe  act,  and  became  part  eitber  of 
tbe  action  immediately  producing  it,  or  of  tbe  action  wbicb  it  immediately  produces. 
Under  this  rule  tbe  trial  court  did  not  err  in  refusing  to  permit  tbe  defense  to  prove 
tbe  declarations  of  tbe  defendant  to  a  witness  three  hours  before  tbe  bomicide,  as  to 
threats  uttered  by  tbe  deceased  on  tbe  day  of  tbe  bomicide,  and  tbat  tbe  deceased  as- 
saulted  bim,  defendant,  on  tbat  day  with  a  knife. 

9.  Same. — No  rule  of  evidence  will  admit  irrelevant,  immaterial,  and  incompetent 
defensive  testimony  over  the  State's  objection,  because  witbout  objection  by  tbe  de- 
fense tbe  State  was  permitted  to  elicit  irrelevant  and  immaterial  testimony.  Confuting 
no  proof  made  by  tbe  State,  tbe  testimony  offered  in  rebuttal  by  tbe  defense  in  this 
case  was  properly  rejected. 

10.  Same — Inaanity. — The  rule  tbat,  in  charging  tbe  jury  in  cases  of  insanity, 
whether  tbe  defense  interposed  be  general  or  partial  insanity,  tbe  Instruction  must  de- 
volve  tbe  test  upon  the  defendant's  capacity  to  distinguish  right  from  wrong  as  to  tbe 
particular  act  charged,  does  not  necessarily  so  restrict  tbe  evidence  introduced  pro  or 
con,  wben  the  issue  made  m  general  insanity.  If  general  insanity,  wbicb  renders  tbe 
party  wboUy  irresponsible  for  bis  acts,  be  tbe  issue,  then  general  proof  as  to  bis 
knowledge  of  right  and  wrong  is  tbe  appropriate  test;  but  if  the  issue  be  partial  insan- 
ity, then  the  inquiry  must  be  more  particularly  directed  to  the  mental  Status  at  tbe 
time  of  and  with  respect  to  the  particular  act  charged.  A  defense  witness  on  this  trial 
having  testißed  to  facts  upon  wbich  be  based  bis  opinion  tbat  the  defendant  was  in- 
sane,  was  asked  by  the  State  on  cross-examination,  "whether,  in  bis  opinion,  defend- 
ant knew  right  from  wrong  f  The  defense  objected  tbat  the  question  was  too  general, 
and  tbat  the  inquiry  sbould  be  restricted  to  the  defendant's  mental  Status  with  refer- 
ence  to  tbe  act  charged;  which  objection  the  court  overruled.  Heldt  tbat  tbe  mling 
was  not  error,  general  insanity  being  the  defense  relied  upon,  and  it  not  appearing  tbat 
the  defendant  was  denied  the  right  to  f  ully  examine  the  witness  as  to  defendant's  men- 
tal Status  with  resjiect  to  tbe  particular  act  for  wbicb  he  was  on  trial. 

11.  Manslaughter— Negligent  and  Accidental  Homicide — Charge  of  the 
Oourt. — See  the  statement  of  the  case  for  evidence  held  not  to  demandof  the  trial  court 
instructions  upon  the  law  eitber  of  manslaughter  or  negligent  bomicide;  and  in  view 
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of  which,  as  befti^ngapontlieissaeof  accidental  homicide,  thecoartsofficientlj  charged 
that  in  oider  to  convict  the  jury  should  find  that  the  killing  was  intentionally  done. 

12.  Same — Insanity— Gase  Approved. — To  a  Charge  upon  the  law  of  insanity  it 
IS  objected  that  it  was  upon  the  degree  or  measure,  if  not  directly  upon  the  weight  of 
«vidence,  in  that  it  instructed  the  jury  that  the  insanity  must  be  dearly  proved  in  order 
to  establish  a  defense  on  that  ground.  Heldt  that  the  objection  was  properly  overruled. 
Smith  V.  The  State,  19  Texas  Ct  App.,  95,  approved. 

19.  Same — Self-Defensei — ^As  part  of  the  law  of  seif -defense  in  this  case,  the  trial 
coort  charged  the  jury  as  follows:  **An  officer  who  haa  made  such  arrest  has  no  right 
to  use  a  deadly  weapon  upon  the  person  so  arrested  after  his  arrest,  or  at  any  time,  ex- 
cept  it  be  in  the  necessary  defense  of  bis  own  person  from  some  serious  bodily  injury 
then  about  to  be  inflicted  upon  him  by  such  prisoner;  he  has  no  right  to  take  the  life 
of  the  person  arrested,  or  about  to  be  arrested,  even  though  such  person  resists  such 
jirrest,  unless  the  life  of  the  officer  is  endangered  by  the  use  or  attempted  use  of  such 
foroe  by  the  person  arrested,  or  about  to  be  arrested,  and  of  such  a  character  as  to  cre- 
ate  in  him  just  ground  to  fear  that  his  own  life  wiU  be  taken,  or  that  he  will  suffer 
^reat  bodily  injury  thereby."  Held,  correct,  and  not  obnoxious  to  the  objection  that  It 
bases  the  right  of  self-defense  upon  the  actual  existence  of  danger,  and  not  upon  its 
reajBonable  appearance. 

Appeal  from  the  Criminal  Distriet  Court  of  Galveston.  Tried  be- 
low  before  Hon.  C.  L.  Cleveland. 

The  conviction  in  this  case  was  in  the  second  degree  for  the  murder  of 
Eobert  Crawford,  the  penalty  assessed  by  the  verdiet  being  a  term  of 
twelve  years  in  the  penitentiary.  The  proof  shows  that  the  homicide 
occurred  in  the  city  of  Galveston,  about  3  o'clock  on  the  af ternoon  of  De- 
cember  26, 1888.  The  statement  of  facts  comprehends  the  testimony  of 
a  large  number  of  witnesses,  which  is  summarized  below  without  regard 
to  the  Order  in  which  the  witnesses  testified. 

Dan  Morris  testified  for  the  State  that  while  in  conversation  with  a. 
friend  in  front  of  Miller's  störe,  on  the.  northwest  corner  of  Market  and 
Twenty-second  streets,  a  few  minutes  before  the  homicide,  he  observed 
Crawford,  the  deceased,  sitting  on  a  stoop  under  the  show  window  of 
Ooggin's  Store,  on  Twenty-second  Street,  with  his  elbows  on  his  knees, 
and  his  face  buried  in  his  hands.  Within  a  few  minutes  the  defendant 
approached  the  deceased,  seized  him,  puUed  him  to  his  feet,  and,  as  the 
witness  thought;  Struck  at  him.  Deceased  covered  his  face  with  his 
hands  as  if  to  ward  off  the  blow.  Defendant  then  pushed  the  deceased 
before  him  toward  the  corner.  While  at  Goggin's  corner  the  defendant 
made  an  effort  to  draw  his  pistol,  but  it  caught  in  some  manner  under 
his  coat.  Deceased  did  not  strike  or  strike  at  the  defendant.  Defend- 
ant pushed  the  deceased  before  him  as  far  as  Kahn's  grocery  störe,  forty 
or  fifty  feet  distant  from  Goggin's  störe,  where  he  again  Struck  the  de- 
ceased, the  deceased  making  no  effort  to  strike  back.  He  then  proceeded 
"with  the  deceased,  holding  him  by  the  coat  collar,  and  shoving  him  for- 
iirard.  Witness  followed  until  he  reached  Fahey's  corner,  from  which 
point  he  saw  the  defendant  and  the  deceased  in  front  of  Balkens  cigar 
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Store.  At  that  point  they  had  quite  a  scaffle^  the  deceased  making  the 
first  resistance  observed  by  the  witness.  In  some  manner  the  two  mea 
became  separated.  Defendant  drew  his  pistol^  presented  it  at  deceased^s 
head^  fired,  and  deceased  feil.  The  witness  was  anable  to  say  whether 
the  pistol  was  &red  intentionally^  whether  it  was  discharged  by  defendant 
striking  a  blow  with  it,  or  whether  defendant's  finger  was  on  the  trigger 
at  the  time  it  was  discharged.  He  did  not  see  a  knife  in  Crawford's  band 
at  any  time. 

On  cross-examination  the  witness  stated  that  the  enconnter  at  Balke's 
cigar  Store  was  in  the  nature  of  a  scuffle,  or  perhaps  a  fist  fight.  Ho 
thought  the  two  men  were  striking  at  each  other  with  their  fists.  As 
well  as  he  could  teil  at  the  time,  the  men  feil  against  a  show  case  and 
separated;  then  defendant  feil  to  his  knees,  got  up,  the  two  men  came 
together  again,  and  defendant  quickly  drew  his  pistol,  placed  it  near  de- 
ceased^s  head,  and  it  was  discharged.  OfBcer  Henderson,  who  at  tho 
time  was  on  the  comer  of  Twenty-second  Street,  approached  immediately 
and  took  the  pistol  from  the  defendant.  Deceased  was  in  his  shirt- 
sleeves,  and  was  bare-headed  when  shot.  The  witness  did  not  hear  any- 
thing  Said  by  either  the  defendant  or  deceased  when  they  passed  Kahn's 
Store.  He  had  previously  seen  Crawford,  but  was  not  personally  ac- 
quainted  with  him,  and  could  not  say  whether  he  was  di'unk  or  sober. 

H.  Ackerman,  a  witness  for  the  State,  testified  that  when  defendant 
discovered  deceased  sitting  under  Goggin's  show  window  he  Struck  him 
on  each  side  of  the  head  with  his  hands.  Deceased  asked,  ^'What  aro 
you  hitting  me  for?"  Defendant  placed  one  band  on  deceased's  Shoulder 
and  replied,  *^I  want  you,  you  son-of-a-bitch!"  He  then  put  his  hand 
in  his  pocket  and  partly  drew  his  pistol,  but  a  number  of  people  rushing 
across  the  street  he  dropped  his  pistol  back  into  his  pocket.  Deceased 
then  undertook  to  get  up,  but  defendant  seized  him  by  the  nape  of  the 
neck  and  pressed  him  down,  and  again  drew  his  pistol,  but  at  the  renewed 
approach  of  the  crowd,  put  his  pistol  back  in  his  pocket.  Deceased  then 
got  up,  and  he  and  defendant — the  former  in  front — walked  off  towards 
Twenty-first  Street,  foUowed  by  a  crowd.  Defendant  did  not  have  hold 
of  deceased  when  they  started  off.  While  sitting  on  the  stoop  at  Gog- 
gin's  corner  the  deceased  had  his  coat  Ijring  across  his  lap.  Witness  af ter- 
wards  picked  it  up  at  that  place  and  gave  it  to  a  policeman.  When  he 
picked  it  up  an  oyster  knife  feil  out  of  it,  which  knife  he  also  gave  to  a 
policeman.     Witness  did  not  know  what  became  of  the  deceased's  hat. 

This  witness  was  subjected  to  a  rigid  and  searching  cross-examinatiou 
by  the  defense,  which  resulted  in  little  eise  than  a  circumstantial  repe- 
tition  of  his  testimony  in  chief,  with  perhaps  a  somewhat  mqre  positive 
avowal  that  the  defendant  said  nothing  whatever  to  the  deceased  before 
striking  him  on  each  side  of  the  head  when  he  first  discovered  him  sitting 
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on  the  stoop.    The  defense  then  propoanded  to  the  witness  the  f oUowing^ 
qaestions: 

"  Did  you  not  make  to  the  News  reporter  at  the  time  of  the  homicide 
or  shortly  afterward  the  Statement  that  '  when  the  offloer  (the  def endant) 
got  np  to  him  he  said  something,  I  don't  know  what^  and  then  drew  hi» 
pistol  on  deceased^  and  then  puUed  deceased  up^  and  then^  grabbing  hint 
by  the  Shoulder,  puUed  him  up  againP"  To  which  the  witness  replied, 
"I  can't  understand  exactly,  because  there  was  a  big  crowd  there,  bat 
8ome  of  that  was  so.  I  said  awhile  ago  that  the  first  thing  Oiebel  did 
was  to  strike  him  on  both  sides  of  the  head  while  he,  Grawford,  was  sit- 
ting  down.'' 

Qaestion.  ^'  Did  you  say  that '  when  the  officer  got  up  to  him  he  said 
Bomething,  I  don't  know  what,  and  puUed  a  pistol  on  deceased;  he  then. 
pnt  the  pistol  up  again,  grabbed  the  deceased  by  the  Shoulders,  and  pulled 
him  up.'  Is  that  right?"  To  which  the  witness  replied,  "  Yes,  sir.  He 
Struck  him  first  before  he  pulled  him  up,  and  that  Statement  can  not  be 
correct." 

On  his  re-examination  the  witness  stated  as  foUows:  '^If  I  made  any 
Statement  to  a  News  reporter,  I  made  it  on  the  street  within  ten  minutes. 
afterwards.  The  statement  I  now  make  is  correct,  and  if  the  News  man 
did  not  put  down  that  he  slapped  Grawf ord  while  he  was  sitting  there,  it 
was  an  inaccuracy  in  stating  it." 

J.  E.  Mason  testified  for  the  State  that  while  standing  in  front  of  hia 
Btore  on  the  evening  of  December  26, 1888,  his  attention  was  attracted  by 
a  conf nsion  up  the  street.  He  then  saw  the  defendant  and  the  deceased 
near  the  saTings  bank,  going  east.  Defendant  had  the  deceased  by  the 
back  of  the  neck  pushing  him  forward.  At  or  near  the  comer  of  Center 
Street  the  defendant  Struck  the  deceased  two  severe  blows  on  the  side  of 
the  face  or  head,  and  hurriedly  pushed  him  forward  until  they  reached 
Balke's  cigar  störe.  At  that  point  the  defendant  Struck  the  deceased  two 
or  three  more  severe  blows,  when  the  deceased  broke  loose  and  appeared 
to  show  fight.  Two  or  three  blows  passed,  when  it  appeared  to  witness 
that  defendant  feil  up  against  the  show  case  on  the  sidewalk  in  front  of 
tlie  cigar  störe.  It  then  appeared  that  he  aimed  a  blow  at  the  deceased. 
A  pistol  was  immediately  discharged  and  the  deceased  feil.  Witness  did 
not  See  the  pistol,  but  heard  the  report  and  saw  the  smoke.  Deceased  waa 
going  along  peaceably,  making  no  demonstrations,  when  defendant  Struck 
the  first  blows  that  the  witness  saw.  On  his  cross-examination  the  wit- 
ness said  that  it  appeared  to  him  that  when  the  pistol  was  discharged  the 
defendant  was  delivering  a  blow,  but  f rom  his  position  he  could  not  see  the 
defendant's  band  nor  his  pistol,  and  could  not  say  that  he  Struck  deceased 
with  the  pistol,  discharging  it. 

A.  Levy,  a  witness  for  the  State,  located  himself  ten  or  twelve  feet 
distant  from  the  combatants  at  the  moment  of  the  fatal  shooting.     He 
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teßtified  that  defendant  was  pußhing  the  deceased  along,  and  when  they 
got  in  front  of  witness^s  störe,  in  the  doorof  which  witness  was  standing, 
defendant  Struck  the  deceased  with  his  fist,  and  then  pushed  him  along 
until  they  reached  the  front  of  Balke's  cigar  störe.  At  that  point  he 
again  Struck  the  deceased,  staggering  him  against  the  outside  show  case. 
They  separated,  and  defendant  Struck  at  deceased.  Deceased  stmck 
back,  when  defendant,  springing  back  ward  two  or  three  steps,  exclaimed, 
"I  will  fix  you,  you  son-of-a-bitch !"  drew  his  pistol  and  shot  the  de- 
ceased in  the  head.  The  parties  were  five  or  six  f eet  apart  when  the  shot 
was  fired. 

The  rigid  cross-examination  to  which  this  witness  was  subjected  by 
the  defense  resulted  in  no  change  of  the  general  tenor  of  his  testimony 
in  chief,  and  elicited  the  only  further  fact  that  the  only  words  the  wit- 
ness heard  spoken  by  either  of  the  parties,  other  than  the  exclamation  of 
the  defendant  immediately  precediug  the  shooting,  was  the  protest  of  the 
defendant,  "I  am  going  along,"  uttered  when  the  defendant  Struck  the 
first  blow  observed  by  the  witness. 

Policeman  Driscoll  testified  f  or  the  State  that  he  and  Officer  Davis  were 
Btanding  at  the  corner  of  Mechanic  and  Twenty-first  streets  about  eleven 
o'clock  on  the  fatal  day,  when  they  were  joined  by  the  defendant,  who 
had  a  bettle  in  his  band.  A  few  minutes  later  the  deceased  passed  the 
party,  his  head  down  and  muttering  or  talking  to  himself.  Defendant 
remarked,  "I  wonder  what  in  the  world  that  fellow  is  talking  about;  I 
am  going  to  see."  Accordingly  he  foUowed  deceased  across  the  street 
into  Marcus  Hammer's  saloon.  Witness  and  Davis  went  to  the  saloon  in 
the  wake  of  defendant.  About  the  time  they  got  there  the  defendant 
Struck  at  deceased  with  the  bettle,  and  Davis  took  the  bettle  from  him. 
Defendant  then  drew  his  pistol  and  presented  it  at  the  deceased,  but  wit- 
ness took  the  pistol  away  from  him,  and  took  him  to  the  police  Station, 
and  Davis  took  deceased  away  in  another  direction.  Defendant  was  say- 
ing  something  to  deceased  when  witness  and  Davis  reached  the  saloon, 
but  witness  did  not  understand  what  he  said.  Witness  did  notarrest  de- 
fendant when  he  took  him  to  the  police  Station.  It  was  possible  for  the 
defendant  to  have  shot  deceased  at  that  time  before  being  disarmed. 

[The  foregoing  constitutes  the  material  substance  of  the  testimony  of 
the  witness  Driscoll,  although  in  its  entirety  it  Covers  several  pages  of  the 
record — most  of  it  reiterative.  It  is  somewhat  conf used  as  to  whether 
he  took  the  pistol  and  Davis  the  bettle  from  defendant,  or  Davis  the 
pistol  and  he  the  bettle;  but  his  last  statement  was  tliat  he  took  the 
pistol  and  Davis  the  bettle,  as  set  out  above.  It  will  be  observed  that 
the  diflßculty  about  which  he  testifies  occurred  several  hours  before  the 
homicide. — Reporter.  ] 

It  is  recited  in  the  record  that  '^  OflScer  Davis  corroborated  the  testi- 
mony of  Ofläcer  Driscoll  as  to  the  first  difiiculty  at  Hammer's  saloon. '^ 
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The  witness  Davis  also  testified  that  deceased  had  mn  against  a  man 
named  Pisk,  who  was  with  defendant,  which  appeared  to  be  the  imme- 
diate  cause  of  that  difflculty.  Defendant  and  deceased  were  both  under 
the  influence  of  liquor.  Deceased  made  no  effort  to  strike  defendant 
during  that  diiüculty.  On  his  cross-examination  the  witness  stated  that 
when  the  defendant  attempted  to  strike  deceased  with  the  bottle^  de- 
ceased asked  "what  it  meant?''  and  afterwards  remarked,  *'The  son-of* 
bitch  (meaning  defendant)  will  not  get  away  with  that  break;  if  he  does, 
he  will  be  the  first  man  who  ever  did/^  Deceased  and  Fisk  collided  a» 
the  one  was  going  into  and  the  other  oat  of  Hammer^s  saloon.  Deceased 
told  witness  that  immediately  after  the  coUision  Fisk  called  him  a  son- 
of-a-bitch.  Witness  regarded  deceased  as  a  man  who  would  fight — who 
woald  seek  rather  than  avoid  a  difficulty.  The  witness  did  not  think 
that  defendant's  pistol — a  double  action  28(?)  calibre — would  powder- 
burn  at  the  distance  of  four  or  six  feet,  but  it  would  at  one  or  two  feet. 
Witness  would  not  carry  a  double  action  pistol,  because  he  regarded  such 
a  weapon  as  liable  to  go  off  when  there  was  no  intention  to  discharge  it. 
He  did  not  think  that  a  blow  with  the  barrel  would  discharge  such  a 
pistol,  unless  the  hammer  rested  on  a  cartridge,  or  the  finger  was  on  the 
trigger. 

Charles  Balke,  in  front  of  whose  business  establishment  the  final  diffi- 
culty occurred,  testified  for  the  State  that  he  was  absent  from  his  störe 
until  a  moment  before  the  fatal  shot  was  fired.  He  was  returning  from 
the  Strand  and  had  reached  the  corner  of  Center  Street  when  he  dis- 
coTered  the  parties  scuffling  near  his  show  case.  He  hastened  his  steps 
in  Order  to  save  his  show  case  from'damage,  and  had  reached  a  point 
within  eight  feet  of  the  parties  when  defendant  fired  the  fatal  shot.  De- 
fendant held  the  deceased  by  the  neck  with  one  hand,  and  with  the  other 
fired  the  fatal  shot,  holding  the  pistol  within  an  inch  or  two  of  deceased's 
head.  About  an  hour  before  the  shooting  defendant  came  by  witness's 
place,  and  showed  witness  an  oyster  knife,  and  remarked  to  witness, 
"This  is  what  Crawford  was  going  to  kill  me  with.'^ 

OflScer  Henderson,  testifying  for  the  prosecution,  stated,  in  substance, 
that  he  was  off  duty  on  the  fatal  day.  While  at  the  corner  of  Market  and 
Twenty-second  streets,  he  observed  what  he  took  to  be  a  dmnken  man 
sitting  on  the  stoop  under  Goggin's  störe,  and  started  to  Tremont  Street 
to  report  the  f  act  to  an  officer  on  duty.  About  the  time  he  reached  Kory^s 
place  he  looked  back  and  saw  defendant  handling  the  man  about  as  an 
officer  would  handle  a  drunken  man  to  arouse  him.  He  did  not  see  de- 
fendant deliberately  strike  the  deceased  at  that  time.  Witness  followed 
the  parties  to  about  Fahey^s  corner,  when  he  saw  the  defendant  draw  his 
pistol.  He  then  hastened  his  steps,  but  the  fatal  shot  was  fired  before  he 
could  reach  the  scene. 

CrosB-examined  the  witness  said  that  defendant  was  not  on  duty  on  the 
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fatal  day^  and  did  not  have  on  his  uniform  at  the  time  of  the  fatal  shoot* 
ing.  When  witnees  observed  the  pistol  it  was  raised  in  a  position  to  strike 
-down.  Defendant  had  retumed  his  pistol  to  his  pocket  when  witnees 
reached  him.  The  witness  did  not  know  how  the  pistol  was  discharged. 
A  double  acting  pistol  was  more  likely  than  a  single  action  to  be  dis- 
<jharged  by  rough  handling.  For  some  months  prior  to  the  killing  the 
defendant  had  talked  to  witness  in  an  incoherent  manner,  and  witness 
believed  his  mental  condition  so  far  impaired  by  family  troubles  as  to  un- 
fit  him  for  police  Service,  and  had  so  often  expressed  his  opinion,  but 
never  to  the  mayor,  the  chief  of  police,  or  the  police  committee  of  the 
•Council. 

Mrs.  Trumbuhl  testified  for  the  State  that  the  deceased  boarded  with 
her  in  December,  1888.  At  about  3  o'clock  on  the  fatal  evening  the  de- 
fendant came  to  the  witness's  house  and  asked  for  the  deceased.  Wit- 
ness sent  him  upstairs  to  see  if  deceased  was  in  his  room. 

M.  L.  Burns  testified  for  the  State  that  he  was  standing  in  the  door  of 
the  New  Orleans  störe,  adjoining  the  cigar  störe,  at  the  time  the  fatal 
shot  was  fired.  About  the  time  the  defendant  and  deceased  reached  that 
Store,  the  former  pushing  the  latter  along,  the  defendant  said,  ^'I  have 
had  bother  with  you  enough,  and  brought  you  far  enough;  I  will  give  it 
to  you  now!''  He  then  shook  and  ^Hhumped^'  deceased  until  deceased 
feil  to  his  knees.  Deceased  got  up  and  Struck  at  defendant,  when  a  ^'  tus- 
sel "  ensued,  the  result  of  which  was  to  throw  the  parties  against  the 
cigar  show  case.  Defendant  then  released  deceased,  and  stooped  as  if 
to  run,  but  instead,  drew  his  pistol,  shouted,  '^Damn  you,  I  have  had 
enough !''  and  fired  the  fatal  shot.  Deceased  was  making  no  resistance  to 
defendant  while  the  latter  was  jerking  and  pushing  him  along,  but  as  the 
witness  understood  him,  was  expostulating  with  defendant  for  ^'hust- 
ling^'  him. 

The  material  fact  testified  to  by  the  State's  witness  Oallagher  was  that 
he  observed  the  defendant  striking  the  deceased  at  a  point  about  a  blobk 
from  the  place  of  the  killing.  The  deceased  was  going  along  quietly, 
apparently  in  the  custody  of  the  defendant,  when  defendant  Struck  him 
one  or  more  severe  blows.  He  then  put  his  hands  behind  his  head  as  if 
to  ward  off  the  blows,  and  said,  **Don't  hit  me  any  more;  I  am  going 
along  all  right.''  Defendant  replied,  "I  will  make  you  go.''  The  wit- 
ness did  not  particularly  observe  the  parties  again  until  he  heard  the  re- 
port  of  the  pistol,  about  five  minutes  later,  when  he  went  to  the  place  of 
the  killing  and  saw  the  deceased  lying  on  the  ground,  and  defendant 
standing  by  with  a  pistol  in  his  band. 

Fred  Bleeker  was  the  first  witness  for  the  defense.  He  testified  that 
as  the  defendant  was  in  the  act  of  boarding  a  street  car  at  the  corner  of 
Market  and  Twenty-first  streets,  at  1  o'clock  on  the  fatal  day,  a  young 
man  called  him  back,  cursing  him.    Defendant,  who  had  a  bettle  at  the 
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time^  went  back  and  strack  the  young  man^  and  as  he  did  so^  a  knife 
dropped  to  the  ground,  which  the  defendant  picked  up.  Defendant  had 
HO  knife  in  his  hand  at  the  time  he  Struck  the  young  man. 

Fred  Kuers  testified  for  the  defense  that  he  was  on  the  car  referred 
to  by  the  preceding  witness.  Deceased  followed  defendant  to  that  car 
and  called  to  him,  '*  You  d — d  Dutch  son-of-a-bitch,  Fll  do  it  right  here!" 
Defendant  put  his  fare  in  the  box  and  then  lef t  the  car  and  went  back. 
Ab  the  car  passed  on  the  witness  saw  defendant  advancing  upon  deceased^ 
shaking  his  finger,  the  deceased  at  the  time  having  his  hand  behind  him. 
Deceased  was  reputed  to  be  a  man  who  would  fight. 

James  Swarbrick  testified  for  the  defense  that  he  was  in  Fred  Smith's 
restaurant  about  one  o'clock  on  the  fatal  day^  when  deceased^  under  the 
infinence  of  liquor,  came  in  and  asked  the  man  at  the  counter  if  ^'be- 
cause  a  man  wears  bright  buttons  has  he  the  right  to  walk  on  me?^'  He 
then  asked  the  man,  whom  he  called  Jack,  whetber  the  defendant  was 
on  day  or  night  duty,  and  then  remarked,  *^I'll  be  d— d  if  anybody  can 
lick  me." 

Jack  Koehler,  an  employe  in  a  restaurant  on  Twentieth  Street,  testi- 
fied for  the  defense  that  on  the  afternoon  of  the  fatal  day  the  deceased, 
«xcited  and  under  the  influence  of  liquor,  came  into  the  restaurant  and 
requested  the  loan  of  a  pistol.  An  hour  af  terwards  the  witness  heai*d  of 
his  being  killed. 

Henry  Aiken  testified  for  the  defense  that  he  was  present  in  a  restau- 
rant on  Twentieth  Street  on  the  day  preceding  the  homicide,  and  heard 
deceased  telling  Jack  Eoehler  about  a  difficulty  he  had  with  defendant 
on  the  day  before.  He  said  that  defendant  threw  his  pistol  down  on  him, 
and  that  he  called  the  defendant  "  a  son-of-a-bitch  who  did  not  have  the 
nerre  to  shoot,  and  that  he  was  going  to  make  him  take  it  back.'' 

Philip  Du  Four  was  the  next  witness  for  the  defense.  He  testified  that 
he  was  a  clerk  in  the  establishment  of  Mr.  Eberling  in  December,  1888. 
One  day  during  that  month  the  deceased  came  into  that  establishment 
and  passed  into  a  back  room,  where  he  secreted  himself .  Soon  after- 
wards  the  defendant  came  in  and  asked  if  deceased  was  in  the  house. 
The  witness  replied  that  he  was  not.  Immediately  after  the  defendant 
lef C  the  deceased  reappeared  in  the  front  room,  having  in  his  hand  a  large 
knife  wrapped  in  a  handkerchief .  Witness  asked  him  what  trouble  he  had 
with  defendant.  He  replied,  "  I  will  kill  himT  at  the  same  time  curs- 
ing  defendant  and  calling  him  the  vilest  of  names.  Witness  asked  him 
again,  **Boy,  what  have  you  got  to  do  with  Ed  Giebel?''  He  replied, 
**He  is  mad  about  his- wife."  Witness  remarked,  *'You  should  not  mix 
in  family  business."  He  replied,  *'I  will  kill  the  d — d  son-of-a-bitch, 
anyhow!"  On  two  other  occasions  the  witness  heard  the  deceased  teil 
•other  boys  that  he,  deceased,  had  '^  screwed"  the  defendant's  wife.     Wit* 
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ness  never  told  the  defendant  what  he  heard  the  deceased  say  about  big- 
wife. 

William  Fisk,  a  witness  for  defense,  testified:  "  I  was  with  defendant 
at  Hammer'ß  saloon  the  morning  of  December  26,  when  we  met  Craw- 
ford.  Crawford  was  there,  and  as  I  came  out  of  the  saloon  he  asked  mo 
to  give  him  adrink.  I  refused,  and  Crawford  called  me  a  *  son-of-a-bitch/ 
Qiebel  then  pushed  Crawford  away  and  Struck  at  him  with  a  bottle.  Gie» 
bei  and  I  then  went  up  to  the  police  court,  and  then  to  Joe  Fadden's,  comer 
Market  and  Twentieth,  where  Crawford  overtook  us,  and  Giebel  told  him 
to  keep  away.  He  threatened  Giebel,  and  Giebel  puUed  his  revolver  and 
Struck  him  on  the  band  with  it  and  knocked  a  knife  out  of  it.  Giebel 
had  gotten  on  a  street  car  and  then  got  off  again,  and  Crawford  foUowed 
him.  Giebel  gave  me  a  bottle  to  hold  and  then  drew  his  revolver.  I 
told  Giebel  not  to  shoot.  When  Giebel  Struck  Crawford's  band  and 
knocked  an  oyster  knife  out  of  it,  he  picked  up  the  knife  and  said, 
'That's  the  knife  he  would  kill  me  with.'  When  Crawford  called  Giebel 
out  of  the  car  he  called  him  a  son-of-a-bitch  and  a  coward;  said  he  would 
not  fight,  and  called  him  other  names.  Crawford  said  something  about 
GiebeFs  wife,  but  I  could  not  make  out  what  it  was.  Crawford  told 
Giebel  he  could  do  him  up.  When  Giebel  knocked  the  knife  out  o£ 
Crawford's  band  he  put  his  pistol  in  his  pocket,  and  he  and  I  took  the 
next  car  going  east  on  Market  Street." 

On  his  cross-examination  the  witness  denied  that  he  and  the  deceased, 
the  one  going  in  and  the  other  coming  out  of  Hammer's  saloon,  coUided; 
and  declared  that  if  defendant,  af ter  striking  at  deceased  in  that  saloon 
with  a  bottle,  drew  a  pistol,  he,  the  witness,  did  not  see  it.  He  f urther 
stated  that  defendant  had  taken  but  three  drinks,  so  far  as  he  knew,  at 
the  time  of  the  difficulty  at  Hammer's  saloon,  and  that  he  was  not  then 
under  the  influenae  of  liquor. 

Julius  Lienbach  testified  for  the  defense  that  he  saw  the  fatal  encounter 
from  his  room  upstairs  across  the  street  from  the  cigar  störe.  Defend- 
ant had  the  deceased  by  the  coUar,  and  deceased  had  his  band  behind 
him.  Witness  thought  deceased  was  resisting  arrest,  and  started  down- 
stairs.  The  fatal  shot  was  fired  before  he  got  downstairs.  He  saw  no 
blows  Struck  by  either  party,  but  saw  deceased  throw  his  band  behind 
him. 

The  proof  shows  that  the  defendant's  wife  secured  a  divorce  from  him 
in  October,  1888,  and  that  for  some  time  prior  to  that  date  the  defend- 
ant's  domestic  relations  had  not  been  amicable.  A  number  of  defense 
witnesses  testified  that  the  defendant's  mental  condition  underwent  a 
change  about  the  time  his  domestic  relations  became  strained,  and  that 
subsequent  to  that  time  they  regarded  the  defendant  to  be  periodically 
of  unsound  or  unbalanced  mind.  Two  or  more  of  these  witnesses,  in- 
cluding  the  divorced  wife  of  the  defendant,  each  stating  the  f acts  upon 
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Tfhich  they  based  their  opinion,  declared  their  belief  that,  when  under  the 
inflaence  of  liquor^  the  defendant  was  utterly  irrational  and  incapable  oi 
distinguißhing  right  from  wrong.  The  general  tenor  of  the  testimony 
was  tbat  the  defendant  was  drinking  at  the  time  of  the  homicide.  A 
number  of  witnesses  for  the  defense  testified  that  the  general  reputatiou 
of  the  deceased  was  that  he  was  a  quarrelsome  and  dangerous  man,  par- 
ticnlarly  when  in  liquor.  It  was  also  proved  that  deceased  was  physically 
a  more  powerf ul  man  than  the  defendant.     The  defense  closed. 

Hugo  Saar  testified  for  the  State,  in  rebuttal,  that  he  was  at  the  At- 
lanta House  about  two  o'clock  on  the  fatal  af ternoon,  when  defendant 
came  there  hunting  for  deceased — ^the  said  house  being  the  boarding  place 
of  the  deceased.  He  went  upstairs,  where  deceased  had  a  room,  first 
declaring  to  witness  that  he  had  been  looking  for  deceased.  When  he 
came  back  downstairs  he  said  to  witness,  **I  want  to  get  that  son-of-a- 
bitch!  He  wanted  to  stab  me  with  this  knife,  and  I  intend  to  shoot  him 
down  as  soon  as  I  find  him!"  Witness  told  defendant  that  he  ought  not 
to  do  as  he  threatened,  and  defendant  in  reply  asked,  ^' What  am  I  an 
officer  forP'  He  then  exhibited  a  pistol  to  witness,  remarking,  *^This  is 
better  than  a  knife.'' 
Mrs.  Jennie  Bathman  testified  for  the  State,  in  rebattal,  that  she  was 
I  divorced  from  the  defendant  on  the  12th  day  of  October,  1888,  and  mar- 

i  ried  Herman  Bathman  on  the  27th  day  of  the  same  month.     Deceased 

\  had  never  had  carnal  knowledge  of  the  witness,  and  witness  "  did  not 

I  sappose  that  Mr.  Giebel  had  ever  charged  or  suspected  Bobert  Crawford 

I  of  improper  relations  with  her."    As  a  matter  of  fact,  the  defendant's 

jealousy  of  the  witness's  present  husband  was  the  canse  of  their  domestia 
troable. 

/.  B.  iß  C.  L  Stubbs,  for  appeüant. — 1.  The  court  erred  in  overmling 
the  motion  to  quash  the  indictment  and  ref  using  to  arrest  the  judgment 
for  the  reasons  set  forth  in  both  of  said  motions,  which  are,  in  substance^ 
that  the  indictment  did  not  appear  to  have  been  presented  in  the  Crimi- 
nal  District  Court  of  Galveston  and  Harris  Counties;  because  it  does  not 
Charge  express  malice,  nor  the  offense  of  murder,  nor  the  place  in  or 
upon  the  person  of  deceased  where  the  alleged  fatal  wound  was  inflicted. 
Authorities:  The  title  and  designation  of  the  lower  court  is  the  '^  Crim- 
inal  District  Court  of  Galveston  and  Harris  Counties."  Const.,  art.  5, 
Bec.  1.  The  indictment,  this  court  has  held,  should  stäte  where  upon  the 
person  of  deceased  the  wound  was  inflicted,  as  well  as  how.  Nelson  v. 
The  State,  1  Texas  Ct.  App.,  42;  Strickland  v.  The  State,  19  Texas  Ct. 
App„  518. 

2.     The  court  erred  in  refusing  to  vacate  and  set  aside  the  special 

Yenire  on  account  of  the  same  having  been  drawn  for  the  April  term,  there 

being  no  such  term  of  the  Griminal  District  Court;  and  because  the  re- 
Vol.  xxvni-ii 
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port  of  the  commissioners  does  not  state  for  what  court  the  jarors  were 
drawn,  or  in  what  county  the  court  was  to  be  held. 

Eevised  Statutes,  articles  3033,  et  neq. ,  prescribe  in  express  terms  how  the 
commissioners  shall  draw  and  return  the  lists  of  Jurors,  and  the  form  of 
the  certificate  and  endorsement  to  be  made  by  them,  which  requires  that 
the  term  of  the  court,  and  the  county  in  which  it  is  to  be  held,  shall  be 
stated,  neither  of  which  requirements  were  complied  with  in  this  case. 
Becitals  in  the  minutes  of  the  court  can  not  supply  the  Omission  of  the 
commissioners  to  observe  the  Statutes.  Code  Crim.  Proc,  art.  610;  Eev. 
Stats.,  arts.  3030,  et  seq.,  especially  art.  3032. 

3.  The  court  erred  in  overruling  the  application  for  continuance. 
The  principal  reason  which  we  dosire  to  urge  as  cause  for  reversal  based 

upon  the  refusal  of  a  continuance,  is  that  it  had  the  eflEect  to  prohibit  the 
defendant  from  becoming  a  witness  as,  under  the  court's  construction  of 
the  law,  he  was  not  a  competent  witness  in  May,  1889,  and  would  not  be- 
come  so  until  after  the  lapse  of  90  days  from  the  adjournment  of  the  last 
Legislature,  which  passed  a  law  permitting  defendants  in  criminal  cases 
to  testify  in  their  own  behalf.  The  application  showed  that  the  defend- 
ant would  have  testified  that  at  the  time  of  the  killing  he,  as  a  police- 
man,  was  eudeavoring  to  arrest  the  deceased  for  disorderly  conduct,  and 
was  engaged  in  a  yiolent  pei*sonal  conflict  with  him;  that  under  an  ap- 
prehension  of  serious  bodily  injury  from  the  assault,  acts,  and  threats 
made  by  the  said  Crawford  at  that  time  and  before,  and  acting  strictly 
in  self-defense,  he  drew  his  pistol,  intending  only  to  f righten  deceased 
therewith,  and  thus  prevent  further  violence  and  resistance,  but  that  in 
the  haste  and  excitement  of  the  struggle  the  weapon  was  Struck  upon  the 
head  of  the  deceased  and  was  discharged  by  the  force  of  the  blow,  with- 
out  any  conscious  act  or  intention  on  the  part  of  the  defendant,  and  that 
this  testimony  could  not  be  procured  from  any  other  source. 

The  defendant  was  offered  as  a  witness  in  the  course  of  the  trial  to 
prove  that  the  homicide  was  accidentally  and  unintentionally  committed. 

The  point  arising  upon  the  rejection  of  the  testimony  is  presented  by 
the  eighth  assignment,  which  appellant  asks  considered  in  connection 
with  this  one. 

The  question  presented  by  this  and  the  eighth  assignment  is  a  new  one. 
If  the  law  permitting  defendants  to  testify  had  not  gone  into  effect,  still 
its  spirit  would  haye  authorized  a  court  in  a  case  of  this  kind  to  haye 
continued  the  cause  to  the  next  term,  involving  a  delay  of  only  two 
months,  to  procure  testimony  so  vital  and  so  relevant  to  the  issue.  While 
it  was  discretionary  with  the  court  to  refuse  a  continuance,  still  the  ex- 
ercise  of  that  discretion  is  subject  to  review.     Acts  of  1889,  p.  37. 

4.  The  court  erred  in  sustaining  the  State's  challenge  for  cause  of  A. 
Eoemer,  one  of  the  special  venire,  who,  having  answered  under  oath  that 
he  had  a  bias  in  favor  of  defendant,  was  asked  the  further  question,  '*  Is 
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ihifl  snch  a  bias  as  will  preTent  you  from  trying  the  case  fairly  and  im- 
partially  as  between  the  State  and  defendant?"  Eoemer  answered  that 
it  would  not.  Neither  aide  exhausted  itß  peremptory  challenges.  Code 
Crim.  Proc,  art.  636,  clauße  12,  and  note  thereto  in  Willson's  Crim. 
Stats.,  which  cites  the  cases.  The  juror  was  clearly  qualified.  Stagner 
V.  The  State,  9  Texas  Ct.  App.,  440;  Pierson  v.  The  State,  18  Texas  Ct. 
App.,  524.  The  fact  that  challenges  were  not  exhausted  could  not  affect 
the  qnestion. 

5.  The  court  erred  in  refusing  to  allow  John  Cossar,  a  witness  f or  de* 
fendant,  to  testify  regarding  statements  made  to  him  by  defendant  three 
hours  before  the  homicide  as  to  threats  that  had  been  made  against  de- 
fendant by  deceased  on  that  day,  and  the  f  urther  statement  that  deceased 
had  on  the  same  day  assaulted  defendant  with  a  knife.  This  was  offered 
as  a  part  of  the  res  gestm.  Foster  v.  The  State,  8  Texas  Ct.  App.,  248; 
Cox  V.  The  State,  Id.,  254;  Kennedy  v.  The  State,  19  Texas  Ct.  App., 
€18;  Willson's  Crim.  Stats.,  sec.  1047,  being  a  note  to  art.  606,  Penal 
Code,  and  citing  numerous  decisions  of  this  court. 

6.  The  court  erred  in  refusing  to  permit  Henry  Bee,  a  witness  for  de- 
fendant, to  answer  the  following  question:  "Did  not  the  members  of 
£obert  Crawford's  family  request  you  to  try  and  keep  him  away  from  their 
house,  as  they  were  afraid  of  him?"  The  witness  would  have  answered 
in  the  affirmative.  The  evidence  should  have  been  admitted,  as  the  qnes- 
tion was  asked  on  redirect  examination,  and  was  in  the  line  of  and  in  re- 
buttal  to  that  brought  out  on  cross-examination  in  regard  to  deceased 
having  been  arrested  by  the  witness  and  the  occasion  of  such  arrest. 

üpon  cross-examination  by  the  State,  and  in  answer  to  its  questions, 
this  witness  answered  -that  he  lived  about  two  blocks  frona  the  family  of 
deceased;  that  he  was  a  policeman,  and  had  occasion  to  arrest  said  Craw- 
ford  once  or  twice — once  when  he  Struck  a  colored  man  with  a  paling  and 
•escaped  to  Dallas,  but  was  afterwards  arrested  and  bound  over  to  the 
Criminal  District  Court,  and  that  he  had  probably  arrested  him  on  differ- 
•ent  occasions  with  other  young  men  on  charges  of  disorderly  conduct. 
In  view  of  this  new  matter  brought  out  by  the  State,  defendant  claimed 
the  right  to  show  in  rebuttal,  and  upon  the  same  line  of  testimony,  that 
the  witness  in  his  capacity  of  police  officer  had  been  called  into  service 
to  keep  said  Crawford  away  from  the  home  of  his  relatives,  they  being 
afraid  of  him.  Lilly  v.  The  State,  20  Texas  Ct.  App.,  1;  Russell  v.  The 
State,  11  Texas  Ct.  App.,  288. 

7.  The  court  erred  in  the  following  particular:  The  witness  F.  W. 
Beissner  having  testified  for  the  defense  to  the  facts  on  which  he  based 
his  opinion  given  on  the  stand  that  defendant  was  mentally  unsound,  the 
State  asked  the  question  whether  in  the  witness's  opinion  the  defendant 
knew  right  from  wrong,  and  to  this  question  the  defendant^s  counsel  ob- 
jected  that  it  was  too  general,  and  insisted  that  the  inquiry  should  be  aa 
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to  whether  the  defendant  had  sufficient  mental  capacitv  to  know  right 
from  wrong,  with  respect  to  the  particular  act  charged.  The  objection 
was  overruled,  and  the  witness  was  permitted  to  answer,  which  he  did  in 
the  affirmative. 

It  has  been  unif  ormly  held  in  Texas  that  the  inquiry  should  be  directed 
to  the  defendant's  knowledge  of  right  and  wrong  with  respect  to  the  very 
act  charged.  Carter  v.  The  State,  12  Texas  Ct.  App.,  500;  Webb  v.  The 
State,  5  Texas  Ct.  App.,  696,  and  cases  cited  in  section  81  of  Willson's 
Criminal  Statutes.  See  also.  Massengale  v.  The  State,  24  Texas  Ct.  App., 
181;  S.  C,  6  S.  W.  Eep.,  35. 

8.  The  court  erred  in  ref using  to  permit  the  defendant  to  testify.  He^ 
was  offered  as  a  witness  to  prove  that  the  homicide  was  accidentally  and 
unintentionally  committed.  We  ask  that  this  be  considered  in  connec- 
tion  with  the  third  assignment,  questioning  the  correctness  of  the  order 
oyermling  the  motion  for  a  continuance. 

9.  The  court  erred  in  permitting  the  State  to  ask  Mrs.  J.  Bathman,  8 
witness  called  for  the  State,  who  had  previously  testified  that  defendant 
was  of  unsound  mind,  whether  or  not  the  defendant,  whose  wife  she  for- 
merly  was,  had  ever  charged  or  suspected  that  Eobert  Crawford  had  im- 
proper sexual  relations  with  her;  and  whether,  in  fact,  said  Crawford 
had  ever  had  such  relations  with  the  witness. 

These  questions,  the  defendant  objected,  were  irrelevant  and  were  not 
in  rebuttal  of  any  evidence  for  the  defense.  The  objection  was  over- 
ruled, and  the  witness  was  allowed  to  answer,  which  she  did  in  the  nega- 
tive. The  answers  were  objected  to  on  the  same  grounds,  but  were  ad- 
mitted. 

It  will  be  contended  that  the  above  evidence  was  strictly  in  rebuttal  to 
that  of  Philip  Du  Four  and  others.  Du  Four  testified  that  in  Decem- 
ber,  1888,  shortly  before  the  homicide,  Crawford  boasted  of  having  had 
carnal  intercourse  with  Giebers  wife,  and  assigned  that  as  a  reason  for 
the  animosity  existing  between  them.  This,  surely,  did  not  of  itself 
authorize  the  admission  of  evidence  as  to  the  truth  or  falsity  of  the  boast, 
especially  from  the  source  from  which  it  was  elicited.  Testimony  to  the 
effect  that  Crawford  had  not  made  any  such  declaration  might  have  been 
admissible,  but  nothing  beyond  that. 

That  the  admission  of  the  above  evidence  was  improper  and  irrelevant 
is  too  piain  to  require  citation  of  authorities.  Its  only  effect  was  to  pre- 
judice  the  rights  of  defendant. 

10.  The  court  erred  in  refusing  the  special  charges  asked  by  defend- 
ant's  counsel  on  the  law  of  manslaughter,  accidental  or  negligent  homi- 
cide, and  insanity,  all  of  which  requested  charges  appear  in  the  record^ 
and  were  applicable  to  evidence  in  the  cause,  and  to  issues  raised  by  that 
evidence.  The  court  also  erred  in  the  charge  given,  which  did  not  pre- 
«ent  all  the  law  applicable  to  the  case,  and  which  failed  to  instruct  the 
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Jury  that  it  waa  not  neceesary  that  the  danger  of  loss  of  life  or  ßerious 
bodily  härm  be  actual  and  real,  provided  the  defendant  acted  on  a  rea- 
ßonable  belief  and  appearance  of  danger;  and  further,  the  court  erred  in 
inßtructing  the  jury  that  insanity  must  be  clearly  proved  to  constitute  a 
defense. 

The  Charge  asked  upon  the  law  of  manslaughter  was  ref  used  as  not  ap- 
plicable under  the  evidence,  and  the  judge  so  endorsed  the  charge. 

The  defendant  also  asked  the  foUowing  charge:  "If  the  jury  believe 
from  the  evidence  that  the  deceased  was  accidentally  or  unintentionally 
killed,  they  will  acquit  the  defendant.^' 

The  conrt  ref  used  this  charge  becau8e,,as  stated  in  the  refusal,  *^the 
<50urt  in  its  charge  instructs  the  jury  that  in  order  to  convict  the  killing 
must  have  been  intended  by  the  defendant." 

The  charges  requested  upon  the  law  of  negligent  homicide  of  the  first 
and  second  degree  were  refused,  the  court  assigning  as  a  reason  therefor 
that  they  were  not  applicable  to  the  evidence.  Now,  if  any  proof  ad- 
duced  on  the  trial  raised,  or  tended  to  raise,  the  issues  insisted  upon  in 
the  refused  Instructions,  however  inconclusive,  or  however  strongly  it 
may  have  been  contradicted,  it  became  the  imperative  duty  of  the  court 
to  submit  those  issues  to  the  jury.  We  are  confident  that  this  court, 
after  a  caref  ul  review  of  the  statement  of  facts,  will  hold  with  us  that  the 
proof  fairly  demanded  the  charges  requested  and  refused. 

This  assignment  also  raisos  the  question  as  to  the  correctness  of  that 
part  of  the  charge  which  is  as  foUows:  *^An  officer  who  has  made  such 
arrest  has  no  right  to  use  a  deadly  weapon  upon  the  person  so  arrested 
after  hiß  arrest,  or  at  any  time,  except  it  be  in  the  necessary  defense  of  his 
own  person  from  some  serious  bodily  injury  then  about  to  be  inflicted 
upon  him  by  such  prisoner;  he  has  no  right  to  take  the  life  of  the  person 
arrested,  or  about  to  be  arrested,  even  though  such  person  resists  such 
arrest,  unless  the  life  of  the  officer  is  endangered  by  the  use,  or  attempted 
use,  of  such  force  by  the  person  arrested,  or  about  to  be  arrested,  and  of 
«uch  a  character  as  to  create  in  him  just  ground  to  fear  that  his  own  life 
will  be  taken,  or  that  he  will  suffer  great  bodily  injury  thereby.''  Such 
a  Charge  as  the  above  has  always  been  held  objectionable,  because  it  bases 
the  right  of  self-defense  upon  the  actual  existence  of  danger,  and  not 
upon  its  reasonable  appearance.  It  is  not  essential  to  such  right  that  the 
danger  should  in  f act  exist.     It  may  be  only  apparent  and  not  real. 

The  court  should  have  so  charged  the  jury,  because  there  was  evidence 
that  the"  deceased  was  the  strenger  man  of  the  two,  and  was  about  to 
overpower  defendant  in  a  fight,  and  threw  his  band  behind  him,  as  de- 
iendant  may  well  have  supposed  for  the  purpose  of  drawing  a  knife. 
These,  and  the  other  facts  disclosed  by  the  record,  including  the  repeated 
ihreats  that  deceased  had  made  of  his  Intention  to  kill  defendant,  all  re- 
•quired  a  charge  as  to  the  right  to  act  upon  apparent  danger.     The  threats 
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made  bj  deceased^  and  the  f act  that  he  was  a  man  of  violent  and  danger- 
0U8  character,  and  one  who  might  reasonably  be  expected  to  execute- 
threats  so  made^  were  testified  to  by  a  large  number  of  witnesses,  and  were- 
not  contradicted  by  a  singlo  witness.  High  v.  The  State,  26  Texas  Ct. 
App.,  545;  S.  C,  10  S.  W.  ßep.,  238. 

Again,  the  charge  of  the  court  was  excepted  to  becanse  it  required  in- 
sanity  to  be  clearly  proved  to  establish  a  defense  on  that  ground.  This 
is  clearly  a  charge  upon  the  degree  or  measure,  if  not  the  weight,  of  evi- 
dence.  A  great  many  witnesses  testified  that  the  defendant  was  of  an- 
sonnd  mind  at  the  time  of  the  commission  of  the  act  and  prior  thereto, 
and  testified  as  to  facts  upon  which  their  conclusioü  was  based.  Their 
evidence  was  not  controverted  by  the  State,  and  is  clear  and  conviucing^ 
that  the  defendant,  at  the  time  of  the  homicide,  was  laboring  under  such 
defect  of  reason  caused  by  disease  of  mind  as  not  to  understand  the  na- 
ture  and  quality  of  the  act  he  was  doing,  or,  if  he  did  know  it,  that  he 
did  not  know  that  he  was  doing  wrong.  With  such  an  accumulation  of 
proof,  with  practically  no  countervailing  evidence,  it  is  diflScult  to  un- 
derstand how  the  Jury  could  have  disregarded  it,  and  found  the  prisoner 
sane. 

At  any  rate  the  court  should  not  have  told  them  that  insanity  must- 
be  clearly  proved  to  establish  a  defense.  That  is  almost  equivalent  to  in- 
structing  them  that  defendant^s  innocence,  or  what  is  the  same  thing,  his. 
insanity,  must  be  proved  beyond  a  reasonable  doubt.  The  special  charge 
followed  precedents  approved  by  this  court  and  should  have  been  given. 
•  The  following  are  cases  in  which  the  facts  demanded  a  charge  upon^ 
the  law  of  negligent  homicide:  Curtis  v.  The  State,  22  Texas  Ct.  App., 
227;  McConnell  v.  The  State,  Id.,  354;  Ellison  v.  The  State,  10  Texas- 
Ct.  App.,  361. 

There  was  evidence  tending  to  show  that  defendant  used  bis  pistol  on 
the  occasion  of  the  homicide  only  to  strike  or  frighten  Crawford,  and  that 
there  was  no  apparent  Intention  to  kill.  Robins  v.  The  State,  9  Texas 
Ct.  App.,  667;  S.  C,  Id.,  671;  Clark'scase,  19  Texas  Ct.  App.,  495;  Pö- 
nal Code,  arts.  578-591. 

An  assault  and  battery  which  shows  an  Intention  to  inflict  pain  or  in- 
jury  is  deemed  an  adequate  cause  under  the  law  that  voluntary  homicide 
committed  under  the  influence  of  sudden  passion,  arising  from  an  ade- 
quate cause,  but  neither  justified  nor  excused  by  law,  is  manslaughter. 

The  facts  in  the  present  case  required  a  charge  upon  such  subject,  for 
the  evidence  is  conflicting  as  to  whether  Giebel  or  Crawford  was  the  first 
assailant  at  the  time  of  the  shooting.  The  assault  by  the  deceased,  he^ 
being  the  stronger,  was  likely  to  have  caused  pain.  Hill  v.  The  State,  8- 
Texas  Ct.  App.,  142;  Fester  v.  The  State,  Id.,  248;  Peter  v.  The  State,. 
23  Texas  Ct.  App.,  684;  S.  C,  5  S.  W.  Rep.,  228;  Howard  v.  The  State^ 
Id.,  265;  S.  C,  5  S.  W.  Rep.,  231. 
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There  maj  be  other  adequate  caases  than  those  mentioned  bj  the  Stat- 
ute. Willson'ß  Crim.  State.,  sec.  1018,  beiug  note  to  art.  602  of  the  Penal 
Code.  See  Id.,  sec.  1030,  note  to  art.  603,  Penal  Code;  Mackey  v.  The 
State,  13  Texas  Ct.  App.,  630;  Howard  v.  The  State,  supra;  Alexander 
V.  The  State,  25  Texas  Ct.  App.,  260;  S.  C,  7  S.  W.  Ptep.,  867. 

The  law  as  prescribed  in  articles  44  and  576  of  the  Penal  Code  should 
have  been  given  as  requested.  The  issue  of  accidental  killing  vel  non 
was  raised  by  the  evidence,  and  should  have  been  charged  upon. 

It  was  error  to  require  the  defense  of  insanity  to  be  clearly  proved.  A 
preponderance  of  evidence  is  sufficient  under  all  the  decisions.  Webber 
V.  The  State,  5  Texas  Ct.  App.,  596;  Penal  Code,  art.  40;  Willson's  Crim. 
Stats.,  sec.  85;  Massengale  v.  The  State,  24  Texas  Ct.  App.,  181;  S.  0.^ 
6S.W.Bep.,35. 

W.  L.  DavidsoUy  Assistant  Attorney-General,  for  the  State. 

White,  Pkesiding  Jüdoe. — 1.  In  hismotion  toquash,  the  defendant 
excepted  to  the  suflBciency  of  the  indictment,  both  as  to  its  form  and  sub- 
stance.  As  to  form,  ^*  because  it  does  not  appear  to  have  been  presented 
in  the  proper  court,  to-wit,  the  Criminal  District  Court  of  Galveston  and 
Harris  Counties."  On  its  face  it  is  stated  that  the  same  was  presented 
"in  the  Criminal  District  Court  of  the  county  of  Galveston,  State  of 
Texas;'*  and  it  is  insisted  that  there  is  no  such  court.  Section  1,  article 
5,  of  the  Constitution,  to  which  we  are  cited  in  support  of  this  position, 
simply  providee  that  "the  Criminal  District  Court  of  Galveston  and  Har- 
ris Counties  shall  continue  with  the  district,  Jurisdiction,  and  Organiza- 
tion now  existing  by  law  until  otherwise  provided  by  law."  The  act  of 
the  Legislature  creating  said  court  was  adopted  July  23,  1870,  and  was 
entitled  "An  act  to  organize  and  define  the  powers  of  the  Criminal  Dis- 
trict Court  in  and  for  the  counties  of  Galveston  and  Harris,  and  to  pre- 
Bcribe  the  duties  thereof."  Pasch.  Dig.,  art.  6135,  et  seq,  It  is  nowhere 
declared  in  the  said  act  that  the  name  of  the  court  should  be  "the  Crim- 
inal District  Court  of  Galveston  and  Harris  Counties."  That  such  was 
not  intended  to  be  the  name  of  the  court,  and  that  it  was  intended  that 
the  name  of  the  particular  court  should  be  determined  by  the  court  name 
of  either  of  the  counties  in  which  the  court  proceeding  was  had  or  session 
held,  as  is  the  case  in  other  districts  composed  of  more  than  one  county,  is, 
we  think,  manifestly  apparent  from  section  3  of  the  Act  of  July  23,  1870, 
which  provides:  "The  said  court,  in  each  county,  shall  have  a  seal  simi- 
lar  to  those  of  the  District  Court,  with  the  words  Criminal  District  Court 

of county,"  etc.     It  certainly  never  could  have  been  intended  that 

Said  court,  when  sitting  in  either  county,  should  have  Jurisdiction  of  and 
try  cases  from  both  counties  indiscriminately.  We  are  of  opinion  that 
the  words  "the  Criminal  District  Court  of  the  county  of  Galveston,"  or 
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5'the  Criminal  District  Court  of  Galveston  County/'  would  either  be 
proper  and  sufficient  as  the  name  of  said  coart  when  held  in  Galveston 
County.  This  objection,  therefore,  to  the  form  and  manner  of  the  pre- 
sentment  of  the  indietment  was  without  merit  and  was  properly  overruled. 

Appellant's  objections  for  substance  were:  "Because  the  indietment 
does  not  charge  express  malice;  because  it  does  not  charge  murder;  and 
because  it  does  not  State  where  upon  or  in  the  body  of  the  deceased  the 
alleged  fatal  wound  was  inflicted."  The  indietment  is  good,  both  in 
form  and  substance.  It  was  not  necessary  to  allege  that  the  act  was  com- 
mitted  with  "ex.pres8  malice."  All  that  was  necessary  was  that  it  should 
have  been,  as  was  alleged  to  have  been  done  with  •*  malice  aforethought." 
Penal  Code,  art.  605;  Willson's  Crim.  Forms,  Nos.  388,  389;  Sharpe  v. 
The  State,  17  Texas  Ct.  App.,  486,  and  authorities  collated,  and  a  num- 
ber  of  decisions  since.  See  also  Willson's  Crim.  Stats.,  sec.  1035.  It 
was  and  is  not  necessary  to  allege  in  what  particular  portion  of  the  body 
the  mortal  wound  was  inflicted.  Wilkerson  v.  The  State,  2  Texas  Ct. 
App„  255;  Williams  v.  The  State,  3  Texas  Ct.  App.,  123.  Neither  of 
these  objections  for  substance  were  well  taken,  and  the  court  properly 
overruled  them. 

2.  A  motion  was  made  by  def  endant  to  vacate  and  set  aside  the  special 
venire,  and  this  motion  was  also  overruled.  As  shown  by  the  minutes  of 
the  court,  at  the  March  term  commissioners  were  appointed  to  select  Jurors 
for  the  May  term,  which  was  the  next  succeeding  term.  By  inadvertence 
in  heading  the  several  lists  of  the  Jurors  selected,  these  commissioners 
wrote  ''April  term  "  instead  of  *'  May  term,'*  and  so  returned  in  the  sealed 
envelope delivered  bythem  to  the  judge.  There  being  no  "April  term" 
of  Said  court,  it  is  insisted  that  the  lists  could  not  legally  be  used  for  the 
May  term,  or  any  other  term,  because  the  Statute  requires  expressly  that 
*' the  several  lists  of  names  drawn  shall  be  certified  under  the  hands  of  the 
commissioners  to  be  the  lists  drawn  by  them  for  said  several  weeks,  and 
shall  be  sealed  up  in  separateenvelopes  and  indorsed,  *  Listsofpetit  Jurors 

for  the week  of  the term  of  the court  of county.'  *' 

Eev.  Stats.,  art.  3032.  The  contention  is,  in  substance,  that  the  Jurors 
must  be  selected  for  the  term  at  which  they  are  to  serve,  and  that  "the 
lists"  must  show  the  term  precisely  for  which  they  have  been  selected, 
or  eise  the  jury  will  be  an  illegal  one. 

As  bef ore  stated,  the  minutes  of  the  court  show  that  the  commissioners 
were  selected  to  draw  Jurors  for  the  May  term,  and  the  bill  of  exceptions 
recites  that  after  the  Performance  of  this  duty  they  came  into  court, 
"and  delivered  to  the  judge  of  the  court,  in  sealed  envelopes,  the  lists  of 
persons  selected  by  them  to  serve  as  grand  and  petit  Jurors  at  the  next 
May  term  of  this  court."  It  is  not  stated  or  shown  any  where  in  the  bill 
of  exceptions  that  these  envelopes  were  not  indorsed  properly  as  to  the 
lists  of  the  Jurors,  and  properly  as  to  the  term  of  the  court;  it  is  only 
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objected  that  the  wrong  term  was  stated  in  *'the  headings  of  the  lists*' 
sealed  up  in  the  envelopes.  The  presumption  is  that  the  envelopes  were 
properly  indorsed^  notwithstanding  the  headings  of  the  lists  inside  made 
the  mistake  as  to  the  month  in  which  the  next  term  was  to  be  held.  If 
the  sealed  envelopes  were  properly  indorsed,  then  that  indorsement  would 
correct  the  mistake  or  inadvertence  made  in  the  headings  of  the  lists; 
and  moreover,  the  Statute  does  not  require  **  the  headings  of  the  lists"  to 
be  indorsed  in  the  same  manner  as  the  envelopes  are.  As  presented  in 
the  bill  of  exceptions  no  legal  requirement  appears  to  havebeen  neglected 
or  oraitted  in  the  matter  complained  of. 

3.  It  is  insisted  that  the  court  should  have  granted  defendant's  applica- 
tion  for  a  continuance  to  the  next  term  of  the  court,  in  order  to  enable 
defendant  to  testify  as  a  witness  in  his  own  behalf,  under  the  provisions 
of  the  Act  of  the  Legislature,  approved  the  4th  day  of  April,  A.  D.  1889, 
authorizing  and  permitting  a  defendant  in  a  criminal  action  to  testify  in 
his  own  behalf.  Gen.  Laws  21st  Leg.,  p.  37.  Defendant  also  proposed 
to  testify  in  the  case,  and  the  court  refused  him  the  privilege.  His  con- 
tention  on  the  last  point  is  that  the  bill  contains  an  emergency  clause, 
aDd  expressly  enacts  in  the  body  of  the  bfll,  "that  this  act  take  effect 
from  its  passage." 

By  section  39  of  article  3  of  the  Constitution,  it  is  declared  that  '*  ^o 
law  passed  by  the  Legislature,  except  the  general  appropriation  act,  shall 
take  effect  or  go  into  force  until  ninety  days  after  the  adjournment  of 
the  Session  at  which  it  was  enacted,  unless  in  case  of  an  emergency,  which 
emergency  must  be  expressed  in  a  preamble  or  in  the  body  of  the  act,  the 
Legislature  shall,  by  a  vote  of  two-thirds  of  all  the  members  elected  to 
each  house,  otherwise  direct;  and  said  vote  to  be  taken  by  yeas  and  nays, 
entered  upon  the  Journals."  In  the  publication  of  this  act  it  is  shown 
that  the  same  did  not  receive  the  vote  of  two-thirds  of  the  members 
elected;  and  consequently,  the  emergency  clause  did  not  become  oper- 
ative so  as  to  take  it  out  of  the  general  rule  that  ninety  days  must  elapse 
after  adjournment  before  the  act  became  effective.  The  Session  was  ad- 
joumed  on  the  6th  day  of  April,  and  the  law  did  not  go  into  effect  until 
the  6th  day  of  the  foUowing  July.  This  trial  took  place  on  the  21  st  day  of 
May,  1889,  and  the  law  not  having  gone  into  effect,  defendant  could  not 
Claim,  and  was  not  entitled  to,  the  benefits  and  Privileges  it  afforded.  Nor 
was  he  entitled  to  have  his  case  coutinued  until  said  act  should  become 
operative  in  order  that  he  might  avail  himself  of  the  rights  it  accorded. 

4.  One  A.  Roemer,  summoned  as  one  of  the  special  veniremen,  on  his 
examination  answered,  under  oath,  that  he  had  a  bias  in  favor  of  defend- 
ant, though  he  stated  that  such  bias  would  not  prevent  him  "from  try- 
ing  the  case  fairly  and  impartially  as  between  the  State  and  defendant." 
He  was  challenged  for  cause  by  the  prosecution,  and  the  challenge  was 
«ustained  by  the  court.     There  was  no  error  in  this  ruling.     Code  Crim. 
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Proc.,  art.  636,  ßubdiv.  12;  Mason  v.  The  State,  15  Texas  Ct.  App.,  634; 
Pierson  v.  The  State,  18  Texas  Ct.  App.,  524.  No  injury  is  shown,  and 
no  objeetionable  juror  was  forced  upon  the  defendant.  Loggins  v.  Th& 
State,  12  Texas  Ct.  App.,  65;  Bolding  v.  The  State,  23  Texas  Ct.  App., 
172;  Henning  v.  The  State,  24  Texas  Ct.  App.,  315. 

5.  An  exception  was  saved  by  defendant  to  the  refusal  of  the  court  to- 
allow  him  to  prove  by  bis  witness  Cossar  '*  Statements  made  to  him  by  de- 
fendant three  hours  before  the  homicide  as  to  threats  that  had  been  made 
by  deceased  against  defendant  on  that  day;  and  the  further  statement 
that  deceased,  on  the  same  day,  assaulted  defendant  with  a  knife.  This 
was  offered  as  part  of  the  res  gesta,"  Statements  of  the  defendant  made 
three  hours  before  the  homicide  were  not  res  gestm  as  to  the  homicide,  and 
were  not  admissible  as  evidence  in  bis  behalf.  ''  To  be  admissible  as  re» 
gest(B,  the  declarations  must  stand  in  immediate  cansal  relation  to  the  act, 
and  beconie  part  either  of  the  action  immediately  producing  it,  or  of  the 
action  which  it  immediately  produces.*'  Bradberry  v.  The  State,  22  Texaa 
Ct.  App.,  273.  A  defendant  can  not  make  evidence  for  himself  by  hia 
acts  and  declarations  which  were  not  part  of  the  res  gestm.  Willson'ß 
Crim.  State.,  sec.  1047. 

Again,  the  court  refused  to  permit  defendant  to  prove  by  his  witness 
Henry  Bee,  who  was  a  policeman,  that  the  members  of  deceased's  family 
had  requested  the  witness  to  keep  the  deceased  from  their  house,  as  they 
were  afraid  of  him.  This  testiraony,  it  was  claimed,  was  in  rebuttal  to 
evidence  brought  out  by  the  State.  We  find  no  evidence  in  the  record  to 
which  this  evidence  could  properly  be  called  rebutting  evidence.  That 
the  State  might  have  been  permitted,  without  objection  from  defendant, 
to  elicit  immaterial  and  irrelevant  testimony  in  line  or  keeping  with  that 
proposed,  is  no  reason  why  irrelevant,  immaterial,  and  incompetent  evi- 
dence for  defendant  should  be  admitted  when  promptly  and  properly  ob- 
jected  to  by  the  State. 

6.  Defendaut's  witness  Beissner  testified  to  facts  upon  which  he  based 
his  opinion  that  defendant  was  insane.  On  cross-examination  the  prosecn- 
tion  asked  the  witness  whetlier,  in  his  opinion,  defendant  knew  right  from 
wrong?  The  question  was  objected  to  by  defendant  because  too  general; 
that  the  inquiry  should  be  restricted  and  limited  to  defendant's  mental 
capacity  and  knowledge  as  to  the  right  and  wrong  of  the  particular  act 
charged.  In  Carter's  case,  12  Texas,  500,  and  cited  by  appellant's  coun- 
sei,  it  was  held  that  the  question  in  cases  of  insanity  is  whether  the  defend- 
ant was  capable  of  distinguishing  right  from  wrong,  which  capacity  ia 
necessary  for  the  existence  of  a  criminal  intent.  In  cases  of  partial  in- 
sanity the  question  is  whether  the  defendant  was  capable  of  distinguishing 
right  from  wrong  in  the  particular  connection  in  which  the  unlawf ul  act 
was  done.  The  effort  upon  this  defense  was  to  establish  general  and  not 
partial  insanity.     General  insanity  renders  the  party  whoUy  irresponsible 
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for  bis  acts,  and  general  proof  as  to  a  knowledge  of  right  and  wrong  is  an 
appropriate  teat. 

In  cases  of  partial  insanity  the  inquiry  mnst  be  more  particularly  di- 
rected  to  the  mental  statns  at  the  time  of ,  and  with  reference  to,  the  par- 
ticolar  act  charged.  This  is  with  reference  to  the  character  of  the  evi- 
dence  adduced  in  Bupport  of  or  in  refutation  of  the  truth  of  the  plea. 
When  the  court  is  charging  the  jury  in  a  case  where  the  plea  is  inter- 
posed,  whether  the  issue  be  general  or  only  partial  insanity,  the  test  ia 
whether  the  defendant  knew  the  right  or  wrong  as  to  the  particular  act 
charged,  and  such,  it  seems,  should  and  must  be  the  nature  of  the  in- 
gtruction.  Erwin  v.  The  State,  10  Texas  Ct.  App.,  700;  Thomas  v.  The 
State,  40  Texas,  60;  Willson's  Crim.  Stats.,  sec.  81.  In  this  case  it  haa 
not  been  made  to  appear  that  the  question  asked,  and  the  answer  thereto^ 
were  illegal  or  objectionable,  or  that  defendant  has  in  any  manner  been 
injared.  It  does  not  appear  that  defendant  was  denied  the  right  to  ex- 
amine  the  witness  fully  as  to  defendant's  knowledge  of  right  and  wrong 
with  reference  to  the  very  particular  act  with  which  he  was  charged. 

7.  Defendant  proved  by  bis  witness  Du  Four,  and  others,  that  shortly 
before  the  homicide  the  deceased,  Crawford,  had  boasted  that  he,  de- 
oeased,  had  had  carnal  intercourse  with  defendant^s  former  wife,  and  that 
he  had  assigned  that  as  the  reason  of  the  animosity  and  hostility  existing 
between  them.  To  meet  this  evidence  the  prosecution  was  permitted  ta 
prove  by  Mrs.  Bathman,  defendant^s  divorced  wife  (who  had  been  di- 
Torced  in  October  prior  to  the  killing,  which  was  in  December),  that  de- 
fendant had  never  charged  her  with  nor  suspected  her  of  improper  re- 
lations  with  deceased,  and  that  she  had  never  had  such  improper  sexual 
relations  with  deceased.  Objection  to  this  evidence  was  that  it  was  ir- 
relevant and  not  in  rebuttal  of  any  evidence  introduced  by  the  defense. 
We  are  of  opinion  that  the  evidence  was  relevant  and  in  rebuttal  of  de- 
fendant's  witnesses,  and  was  not  inadmissible  upon  the  grounds  of  ob- 
jection urged  to  it.  The  statutory  Inhibition  against  husband  and  wife 
testifying  to  Communications  had  between  the  parties  whilst  the  marriage 
relation  subsisted  (Code  Crim.  Proc,  art.  734),  was  not  urged  as  an  ob- 
jection to  the  evidence. 

8.  Special  Instructions  were  requested  to  be  given  the  jury  upon  the 
law  of  manslaughter,  accidental  or  negligent  homicide,  and  insanity, 
which  were  refused  by  the  court.  No  charge  was  given  by  the  court 
upon  manslaughter  or  accidental  and  negligent  homicide.  As  to  man- 
slaughter and  negligent  homicide,  we  are  of  opinion  that  in  no  phase  of 
the  evidence  are  auch  issues  fairly  and  legally  raised,  and  that  the  court 
did  not  err  in  refusing  to  give  such  instructions. 

The  court  expressly  charged  the  jury  as  to  accidental  homicide,  that 
in  Order  to  convict  they  must  find  that  the  killing  was  intentionally 
done.    In  the  light  of  the  facts  this  was  sufficient. 
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Upon  the  qnestion  of  insanitj  the  charge  was  in  the  language  of  ap- 
proved  forms.  Clark  v.  The  State,  8  Texas  Ct.  App.,  350;  Smith  v.  The 
State,  22  Texas  Ct.  App.,  317;  Willson's  Crim.  Forme,  No.  715.  It  is  in- 
sißted  that  the  instruetion  is  erroneous,  and  is  a  charge  upon  the  degree 
or  measure,  if  not  upon  the  weight,  of  evidence,  in  that  it  requires  the  in- 
sanity  to  be  clearly  proTed  to  establish  a  defense  on  that  ground.  This 
identieal  position  is  discussed  and  settled  in  support  of  the  instruetion  in 
Smith'ß  case,  19  Texas  Court  of  Appeals,  95. 

In  The  People  v.  Hamilton,  62  California,  377,  the  Supreme  Court  of 
California  say:  '*  In  the  connection  in  which  the  words  are  used,  to  say 
that  insanity  must  be  *  clearly  established,^  is  not  to  say  that  the  evidence 
must  more  than  preponderate,  but  only  that  the  preponderance  must  be 
plainly  apparent.  Such  must  be  the  case  in  every  instance  where  the 
affirmative  of  an  issue  is  sought  to  be  established  and  a  peculiar  presump- 
tion  overcome.  There  may  be  greater  or  lese  degree  of  lucidity,  but  the 
preponderance  must  be  distinctly  perceptible.  ♦  *  *  In  civil  cases 
f  raud  is  proved  by  a  preponderance  of  the  evidence,  yet,  inasmuch  as  the 
law,  to  the  credit  of  human  nature,  presumes  that  men  are  oftener  honest 
than  dishonest,  the  preponderance  must  clearly  appear.  Thus  only  can 
the  fact  of  fraud  or  insanity  be  * satisf actorily  proved.*  Under  the  rule, 
now  well  settled  in  this  State,  ^  to  render  his  plea  of  insanity  available  as 
a  defense,  it  devolves  upon  an  accused  to  establish  his  insanity  by  a  pre- 
ponderance of  evidence  to  the  satisfaction  of  the  jury.'"  Leache  v.  The 
State,  22  Texas  Ct.  App.,  281. 

We  are  of  opinion  that  upon  the  law  of  self-defense  the  charge  of  the 
court  was  as  füll  and  explicit  as  the  facts  demanded.  That  portion  of  it 
with  reference  to  the  right  of  an  officer  to  use  a  deadly  weapon  upon  an 
arrested  party  in  his  custody  only  when  in  the  necessary  defense  of  his 
own  person  from  serious  bodily  injury  then  about  to  be  inflicted  upon 
him  by  such  prisoner,  is  not,  in  our  opinion,  obnoxious  to  the  objection 
nrged  that  it  bases  the  right  of  self-defense  upon  the  actual  existence  of 
danger,  and  not  upon  its  reasonable  appearance.  "The  whole  doctrine 
of  self-defense  rests  upon  the  comprehensive  principle  of  reasonable  neces- 
sity,  and  apparent  reasonable  necessity  is  the  whole  law  of  defense.  It  is 
the  right  to  do  whatever  is  reasonably  necessary  to  be  done  in  warding  off 
or  avoiding  serious  injury  under  the  circurastances  of  the  case.*'  Weaver 
V.  The  State,  19  Texas  Ct.  App.,  548.  The  defense  must  appear  neces- 
sary,  whether  it  arises  from  real  or  apparent  danger. 

We  have  discussed  all  the  questions  raised  and  so  ably  presented  in  the 
brief  of  counsel  for  appellant,  and  upon  the  voluminous  record  submitted 
in  the  case  we  have  found  no  reversible  error.     The  judgment  is  affirmed. 

Aßrmed. 

Hurt,  J.,  absent. 
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Jack  Coleman  v.  The  State. 

No.  8277,    Deeided  November  6, 
Unlawfolly  Garrying  a  Fistol— Fact  Gase.— The  evidence  clearly  establishing  in 
faTor  of  the  accused  one  of  the  exceptions  to  the  Statute  denouncing  the  ofEense  of  nn- 
lawfully  carrying  a  pistol,  it  is  insufficient  to  support  a  conviction  tberefor.    See  the 
Statement  of  the  case. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before  Hon. 
W.  D.  Harris,  County  Judge. 

The  conviction  was  for  unlawfully  carrying  a  pistol,  and  the  penalty 
assessed  by  the  verdict  was  a  fine  of  125  and  twenty  days  in  jail. 

The  State  proved  by  its  witness  Pat  Stevens,  a  policeman,  that  he'ar- 
rested  defendant  in  the  city  of  Fort  Worth,  on  November  17,  1888,  and 
on  bis  person  found  a  45-calibre  Colt's  pistol. 

Dick  Bumes  was  the  first  witness  for  the  defense.  He  testified  that  he 
was  employed  as  porter  in  a  saloon  on  Main  Street,  in  Fort  Worth.  He 
ußually  went  on  duty  at  8  o'clock  at  night.  At  about  half  past  7  o'clock 
on  the  night  of  November  17,  1888,  the  defendant  came  by  the  saloon, 
and  witness  walked  with  him  down  Main  Street  until  they  reached  the 
comer  of  Eighth  Street.  At  that  point  Davis,  colored,  rushed  upon  and 
ßtruck  or  Struck  at  defendant,  exclaiming,  **  Damn  you!  you  insulted  my 
wife."  Defendant  fled,  pursued  by  Davis.  Witness,  picking  up  defend- 
ant^s  hat  which  feil  from  bis  head,  retumed  to  the  saloon,  and  did  not 
See  the  defendant  again  that  night.  Davis  was  a  larger  and  heavier  man 
than  defendant. 

Lon  Gaines  testified  for  the  defense  that  while  standing  on  Main  Street, 
near  the  comer  of  Eighth  Street,  early  on  the  night  of  November  17, 1888, 
he  observed  defendant  and  Dick  Burnes  Walking  together  aloug  Main 
Street.  Soon  afterwards  he  saw  the  defendant,  bare  headed,  in  flight, 
with  Davis,  armed  with  a  club,  pursuing  him.  Davis  said  something 
like  "Damn  you,  I  will  kill  you!" 

Will  Arnold  testified  for  the  defense  that  he  saw  defendant  and  Dick 
Barnes  when  they  left  the  saloon,  going  down  Main  Street.  About 
twenty  minutes  later  Burnes  returned  to  the  saloon  with  defendant^s 
hat  Within  the  next  few  minutes  the  witness  went  to  Houston  Street, 
on  which  street  he  met  the  defendant  going  toward  Fif th  Street. 

C.  E.  Warren  testified  for  the  defense  that  he,  Dave  Nichols,  and  John 
Moore  had  a  room  over  Lewis's  grocery  störe,  at  the  corner  of  Houston 
and  Fifth  streets.  The  defendant  was  in  their  employ.  Between  8  and 
9  o'clock  on  the  night  of  November  17, 1888,  the  defendant,  in  a  state  of 
excitement,  came  to  witness's  room  and  borrowed  a  pistol  from  the  wit- 
ness. He  left  almost  immediately,  and  within  the  next  twenty  or  thirty 
niinutes  retumed  with  Charley  Scott  and  Pat  Stevens,  who  had  him  in 
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onstody  for  carrying  a  pistol.     Defendant's  repatation  for  peace  and 
quietude  was  good. 

George  Johuson  testiöed  for  the  defense  that  he  was  with  defendant 
when  he  was  arrested.  Defendant  and  witness  were  then  on  their  way 
home.  Almost  immediately  upon  defendant  being  taken  into  custody 
Davis  arrived,  and  exclaimed,  *^  Daran  him!  I  will  knock  his  head  off.*' 
Officer  Scott  ordered  Davis  to  let  defendant  alone^  and  then  took  defend- 
ant to  Mr.  Warren's  room. 

B.  G,  Johnsony  for  appellant. 

W.  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSOi^,  JüDOE. — We  are  of  the  opinion  that  the  conviction  in  this 
case  is  not  warranted  by  the  evidence.  We  think  the  evidence  shows 
that  at  the  time  the  defendant  carried  the  pistol  he  had  reasonable  ground 
for  fearing  an  unlawful  attack  upon  his  person,  and  that  the  danger  was 
so  imminent  and  threatening  as  not  to  admit  of  the  arrest  of  the  party 
about  to  make  such  attack  upon  legal  process.  Defendant  had  already 
been  violently  assaulted  by  euch  party^  and  a  continuance  of  such  assault 
was  threatened  and  imminent.  It  was  in  the  night  time,  and  the  cir- 
onmstances  were  such  that  the  defendant  could  not  obtain  legal  process 
for  the  arrest  of  the  attacking  party  in  time  to  protect  himself  from  the 
threatened  danger. 

Our  conclusion  being  that  the  evidence  does  not  show  a  violation  of 
the  law  by  the  defendant,  the  judgment  is  reversed  and  the  cause  is  re- 
manded. 

Reversed  and  renianded. 

Hurt,  J.,  absent. 


E.  B.  Huffman  v.  The  State. 

No,  3S41,    Dedded  November  6. 

1.  Practice— Bill  of  Ezception  reserved  to  the  adnüBsion  of  evidence,  if  it  metety 
etatee  the  objection  interposed,  is  not  sufficient  to  establish  the  ground  of  objection.  It 
mnst  be  made  further  to  appear  that  the  ground  of  objection  actoallj  existed.  See  this 
case  in  illastration. 

2.  Same — Evidence — Contradicting  Testimony. — ^To  contradict  a  witness  bj 
showing  that  he  had  made  prior  contradictory  Statements,  it  is  usually  requisite  to  a^ 
him  whether  or  not  he  made  them,  specifying  the  person  to  whom  he  made  the  same, 
and  as  f ar  as  possible  the  circumstances.  The  contradictory  Statements  rnnst  be  as  to 
matters  material  and  relevant  to  the  issue,  and  it  is  onlj  upon  a  denial,  direct  or  qoali- 
fied,  by  the  witness,  that  he  made  sach  contradictory  Statements,  that  proof  of  them. 
canbe  made. 
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8.  Same— Predicate-— Witneso. — ^A  defendant  on  the  witness  stand  in  his  own 
liehalf  is  subject  to  the  same  rules  of  examination  as  any  otlier  witness,  is  amenable  to 
the  same  tests,  and  may  be  examined,  cross-examined,  impeached,  and  contradicted  in 
like  mannet.  While  on  the  stand  in  his  own  behalf  the  defendant  was  asked  abont 
material  Statements  made  by  bim  on  his  preliminary  examination.  He  qualifiedljr  de- 
med  that  he  made  them — ^that  is,  he  declared  that  he  had  no  recoUection  of  having 
made  them.  Thereupon  the  State,  over  the  objection  that  the  predicate  was  insuffi- 
«ient,  was  pennitted  to  introdnce  in  evidence  the  written  Statement  of  the  defendant 
upon  his  preliminary  trial.  Held,  that  the  predicate  was  sufficient,  and  the  objection 
was  ppoperly  overruled. 

4.  Theft — Evidence. — The  prosecution  was  for  the  theft  of  a  mare,  and  the  proof 
showed  that  the  mare  was  in  the  HOF  brand  when  recovered  by  her  owner.  Over 
the  objection  of  the  defendant  the  State  was  pennitted  to  prove  by  one  Milligan  that 
when  he  traded  with  defendant  for  the  mare  in  question,  in  the  presence  of  one  Morris, 
the  defendant  and  Morris  told  him  that  they  were  jointly  interested  in  the  HOF  brand. 
Hddy  that  the  proof  was  competent,  and  was  properly  admitted. 

5.  Same — ^Possession— Charge  of  the  Court. — An  animal  in  its  accostomed  ränge 
is  in  the  possession  of  its  owner,  and  if  fraudulently  taken  f rom  its  accustomed  ränge 
it  is  taken  from  the  possession  of  its  owner.  A  charge  to  sach  effect,  based  upon  sup- 
porting  evidence,  was  correct. 

6.  Same. — The  defendant  based  his  claim  of  right  to  take  the  alleged  stolen  animal 
upon  a  power  of  attomey  purporting  to  have  been  executed  by  one  Coker.  The  proof 
tends  strongly  to  show  that  the  said  power  of  attomey  was  an  instroment  fabricated  by 
the  defendant  and  Morris  under  the  fictitioos  name  of  Coker.  The  court  instructed  the 
jnry,  in  snbstance,  that  if  defendant  took  the  animal  in  good  faith,  believing  her  to  be 
the  ppoperty  of  Coker,  he  should  be  acquitted;  but  that  if,  on  the  other  band,  he  did 
not  beUeve  her  to  be  the  property  of  Coker,  and  he  took  the  animal  without  the  consent 
of  the  owner,  and  with  the  fraudulent  intent  to  deprive  the  owner,  etc.,  he  should  be 
tOQvicted,  notwithstanding  the  power  of  attomey.    Held,  correct. 

7.  Same — Circumstantial  Evidence. — It  is  only  in  cases  depending  solely  upon 
drcmnstantial  evidence  that  the  oourt  is  required  to  instruct  the  jury  upon  that  char- 
acter  of  proof. 

8.  Practice— Verdict  was  received  by  the  court  on  Sunday,  the  defendant  being 
preeent  in  person,  but  his  attomey  absent.    Held,  correct. 

9.  Theft— Fact  Case.— See  the  Statement  of  the  case  for  the  substance  of  evidence 
kdd  sufficient  to  support  a  oonviction  for  theft. 

Appeal  from  the  District  Court  of  Wise.  Tried  below  bef ore  Hon.  J. 
W.  Patterson. 

The  conyiction  in  this  case  was  for  the  theft  of  a  mare,  the  property 
of  J.  L.  Voiles.  The  penalty  assessed  by  the  verdict  was  a  term  of  fire 
jears  in  the  penitentiary. 

Succinctly  etated,  the  proof  for  the  State  establishes  the  ownership  of 
the  animal  as  alleged  in  the  indictment,  and  shows  that  she  was  taken 
irom  her  accustomed  ränge  about  the  time  alleged.  When  taken  she 
▼as  branded  S  A.  When  recovered  by  Voiles  she  was  in  the  HOF 
brand,  with  the  S  A  brand  *' barred  out."  Several  witnesses  testified  to 
inquiries  made  by  the  defendant  regarding  the  said  animal  prior  to  the 
lüleged  theft,  and  one  Milligan  testified  that  subsequent  to  the  date  of 
the  alleged  theft  he  traded  with  the  defendant  for  the  animal,  one  Enoch 
Morris  being  present.     The  HOF  brand  was  then  on  the  mare,  and  on 
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that  occaeion  both  def endant  and  Morris  told  the  witness  that  Morris  wa» 
jointly  interested  with  defendant  in  the  ownership  of  the  HOF  brand. 
It  was  also  shown  by  the  State  that  defendant  penned  the  animal,  barred 
out  the  S  A  brand,  and  put  her  in  the  HOF  brand,  Enoch  Morris  being^ 
present. 

The  defense  admitted  the  taking  of  the  animal  from  the  ränge  by  the 
defendant,  and  based  bis  right  to  do  so  upon  a  power  of  attorney,  pur- 
porting  to  have  been  executed  by  one  E.  Coker,  authorizing  him  to  take 
up,  among  others,  a  certain  mare  corresponding  in  every  particular  with 
the  alleged  stolen  animal. 

The  power  of  attorney  above  referred  to  was  drafted  and  attested  by 
the  Hon.  Henry  M.  Furman,  in  Fort  Worth,  Texas,  who  testified  as  a 
witness  on  this  trial.  He  stated  that  he  drafted  the  instrument  at  the 
instance  of  the  defendant,  who  introduced  a  man  to  him  as  E.  Coker. 
Coker  signed  the  instrument,  and  at  the  request  of  both  parties  the  wit- 
ness attested  it  as  a  subscribing  witness.  Witness  had  never  previously 
seen  Coker,  and  so  far  as  he  knew  had  never  seen  him  since. 

On  the  stand  in  bis  own  behalf  the  defendant  admitted  that  he  took 
up  the  animals;  claimed  that  he  did  so  under  Coker's  power  of  attorney, 
the  bona  fides  of  which,  so  far  as  he  was  concerned,  he  eamestly  pro- 
tested.  He  stated,  in  substance,  that  on  May  21,  1886  (the  date  of  the 
power  of  attorney),  he  met  Coker  in  the  city  of  Fort  Worth,  having  pre- 
viously formed  Ins  acquaintance  in  Denton  County.  Coker  told  him 
that  he  had  three  horses  in  Wise  County,  one  of  them  being  the  mare 
in  question,  which  he  wanted  the  witness  to  take  up  for  him,  for  which 
trouble  he  would  pay  witness  fivedoUars  for  each  animal  recovered.  The 
witness  demanded  and  Coker  agreed  to  execute  written  authority  for  wit- 
ness to  take  up  the  said  three  animals.  The  power  of  attorney  was  tben 
drawn  up  by  Hon.  Henry  M.  Furman,  signed  by  Coker,  and  attested  by 
Furman.  On  bis  return  to  Wise  County  the  witness  made  inquiries  for 
the  horses,  and  af ter  some  search  f ound  the  ijciare  in  question  and  a  bay 
horse  included  in  the  power  of  attorney.  Those  two  animals  he  placed 
in  Riley  Clements^s  pasture,  and  wrot«  to  Coker  at  De  Gress,  Jack  County, 
the  address  given  him  by  Coker.  He  received  no  written  reply  from 
Coker,  but  within  fifteen  days  Coker  came  in  person  to  witness's  house, 
and  witness  took  him  to  Clements's  pasture  and  showed  him  the  two  ani- 
mals. He  claimed  them  both,  and  on  the  spot  sold  the  mare  to  witness, 
and  rode  the  bay  horse  off,  since  which  time  the  witness  had  never  seen 
him.  Believing  bis  power  of  attorney  to  be  suflQcient  title,  the  witness 
took  no  bin  of  sale  from  Coker.  Witness  afterwards  publicly  branded 
the  mare  in  bis  brand  (H  0  F)  in  Clements's  pen,  Clements  and  other 
parties  being  present.  About  two  months  later  he  traded  the  animal  to 
Milligan,  Morris  being  present.  Witness  and  Coker  caught  the  animals 
in  the  northeast  corner  of  Clements^s  pasture.     Morris  was  in  Fort  Worth 
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when  the  power  of  attorney  was  ezecuted,  but  did  not  go  with  the  wit- 
neaa  and  Coker  td  Furman^s  ofBce. 

On  his  cross-examination  the  witneas,  in  reply  to  questions  by  the  pros- 
ecation,  stated  that  he  did  not  remember^  bat  did  not  think  that  he  did, 
on  hiß  examining  trial,  testify  that  he  first  met  Coker  in  Fort  Worth. 

He  did  not  remember,  but  did  not  think  he  did,  on  his  examining  trial, 
testify  that  E.  Morris  was  with  him  when  he  got  the  power  of  attorney» 

He  did  not  remember,  but  did  not  think  he  testiüed  on  his  examining 
trial  that  he  and  Coker  found  the  two  horses  in  Renshaw's  pasture. 

He  did  not  remember,  but  did  not  think  he  testified  on  his  examining 
trial  that  the  first  thing  Coker  said  when  he  reached  his,  witness^  house 
after  witness  had  written  to  him,  was,  ^' You  have  got  my  horses,  have 
your 

The  State,  in  rebuttal,  read  the  f ollowing  extracts  from  the  def endanfs 
written  testimony  on  his  examining  trial: 

"  When  Coker  came  he  and  me  found  the  mares  in  Eenshaw's  pasture/' 

'*Mr.  Enoch  Morris  was  with  me  when  I  got  the  power  of  attorney  to 
the  mare/' 

"I  got  acquainted  with  E.  Coker  first  in  Fort  Worth,  I  think  in  March, 
1886/' 

"When  Mr.  Coker  came  over  about  the  first  thing  he  said  was,  '  You 
got  my  horses,  did  you?' " 

Oraham  &  Holman,  f or  appellant. 

W,  L,  Davidson,  Assistant  Attomey-General,  f  or  the  State, 

WiLLSON,  JüDGE. — We  are  unable  to  say,  from  the  record,  that  any 
error  was  committed  in  admitting  as  evidence  the  extracts  from  the  writ- 
ten testimony  of  defendant  taken  on  his  preliminary  examination  before 
a  magistrate.  It  is  not  made  to  appear  by  the  bill  of  exception  or  other- 
wise  that  said  testimony  was  not  taken  and  authenticated  in  accordance 
with  law.  True,  the  bill  of  exception  states  that  an  objection  made  to 
Baid  testimony  was  that  said  extracts  were  not  authenticated,  but  the 
mere  statement  in  a  bill  of  exception  of  an  objection  made  to  evidence 
does  not  establish  that  the  ground  of  objection  existed.  It  must  be  made 
to  appear  that  the  ground  of  objection  in  fact  existed.  Hennessy  v.  The 
State,  23  Texas  Ct.  App.,  340. 

Another  objection  made  to  this  testimony  was  that  a  proper  predicate 
was  not  laid  f  or  its  introduction.  This  objection  is  not  supported  by  the 
record.  Defendatit  testified  as  a  witness  in  his  own  behalf  on  the  trial. 
His  testimony  was  subject  to  the  same  tests  as  that  of  other  witnesses. 
He  was  subject  to  be  examined,  cross-examined,  and  impeached  in  pre- 
ciaely  the  same  mode  as  other  witnesses.     Whart.  Crim.  Ev.,  sec.  430. 
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''He  may  be  contradicted  by  proof  of  prior  inconsistent  ßtatements,  and 
thifi  without  previously  questioning  him  as  to  such  Statements/'  Id., 
sec.  433.  See  also  Chambers  v.  The  People,  105  HL,  409;  Gibbs  v.  Lind- 
bury,  22  Mich.,  479.  It  is  usually  requisite,  however,  to  ask  the  witness 
whether  he  has  not  made  such  prior  contradictory  statement,  specifying 
the  person  to  whom  the  same  was  made  and  as  far  as  possible  the  cir- 
cumstances.  And  it  is  only  upon  a  denial,  direct  or  qualified,  by  the 
witness  that  he  made  such  contradictory  Statements  that  proof  of  them 
can  be  made,  and  the  contradictory  Statements  must  be  as  to  matters 
material  and  relevant  to  the  issue,  and  not  as  to  mere  collateral  matters. 
Whart.  Crim.  Ev.,  sec.  483;  Willson's  Crim.  Stats.,  sec.  2513.  In  this 
case  the  defendant  was  asked  about  Statements  made  by  him  on  bis  pre- 
liminary  examination  before  a  magistrate;  the  Statements  were  material 
and  relevant  to  the  issue;  he  qualifiedly  denied  having  made  such  State- 
ments— that  is,  he  said  he  did  not  remember  making  them,  and  did  not 
think  he  had  made  them.  We  think  a  suflScient  predicate  was  laid  for 
the  admission  of  the  Statements,  and  the  court  properly  instructed  the 
Jury  that  said  statements  were  not  to  be  considered  for  any  other  purpose 
than  as  affecting  the  credibility  of  defendant  as  a  witness  in  bis  own  be- 
half. 

It  was  not  error  to  admit  the  testimony  of  the  witness  Milligan  as  to 
the  Joint  ownership  of  defendant  and  one  Morris  of  the  mare  in  ques- 
tion.  It  was  in  proof  that  the  mare  was  in  the  HOF  brand,  and  Mil- 
ligan's  testimony  was  that  the  defendant  and  Morris  stated  to  him  that 
they  were  jointly  interested  in  that  brand.  There  is  other  evidence  in 
the  case  which  tends  strongly  to  show  that  Morris  acted  with  defendant 
in  the  thef  t  of  the  mare,  and  it  is  the  theory  of  the  prosecution  that  the 
theft  was  their  Joint  act. 

Several  objections  are  urged  by  counsel  for  defendant  to  the  charge  of 
the  court,  none  of  which  are  in  our  opinion  maintainable.  It  was  proved 
that  at  the  time  the  mare  was  taken  by  defendant  she  was  running  in  the 
ränge  in  Wise  County,  where  she  had  been  accustomed  to  run  for  some 
time  prior  to  the  taking.  She  was  therefore  taken  from  her  accustomed 
ränge,  and  was  at  the  time  of  taking  in  the  possession  of  her  owner,  and 
upon  this  issue  the  charge  is  correct. 

We  see  no  error  in  the  charge  as  to  defendant's  claim  of  right  to  take 
the  mare.  Ile  claimed  the  right  to  take  her  under  a  power  of  attorney 
purporting  to  be  executed  by  one  E.  Coker.  The  evidence  tended  strongly 
to  show  that  said  power  of  attorney  was  a  sham  or  device  concocted  by 
defendant  and  Morris  with  a  view  to  covering  up  the  fraudulent  taking, 
and  that  Morris,  under  the  fictitious  name  of  Coker,  executed  said  power 
of  attorney.  Such  being  the  evidence  the  charge  of  the  court  was  appli- 
cable to  the  facts  and  correct  in  principle.     Roberts  v.  The  State,  17 
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Texas  Ct.  App.,  82;  Prator  y.  The  State,  16  Texas  Ct.  App.,  863;  Shoe- 
fercater  v.  The  State,  5  Texas  Ct.  App.,  207. 

The  Charge  is  not  defective  in  failing  to  instruct  ae  to  the  character  of 
defendant's  possession  of  the  mare,  whether  recent  or  remote.  This  issue 
was  not  in  the  case,  becaase  the  defendant  himself  testified  that  he  took 
the  mare  from  the  ränge  in  Wise  County.  Nor  was  it  essential  to  charge 
as  to  circumstantial  evidence,  in  view  of  defendant's  admission  that  he 
took  the  mare.  Having  given  fully  and  correctly  the  law  applicable  to 
the  facts  proved,  it  was  not  error  to  refnse  the  several  special  Instructions 
reqnested  by  defendant. 

It  was  not  error  to  receive  the  verdict  on  Sunday,  and  in  the  absence 
of  defendant's  counsel,  the  defendant  himself  being  present.  Willson's 
Crim.  Stats.,  sec.  2399. 

A  new  trial  was  properly  refnsed.  There  is  sufficient  evidence  to  War- 
rant the  conviction.  It  was  the  conclusion  of  the  jury  that  the  power 
of  attorney  relied  upon  by  defendant  was  a  mere  sham,  fabricated  by  him- 
self and  Morris  to  shield  them  in  the  commission  of  the  thef  t,  and  this 
conclusion  was,  we  think,  justiüed  by  the  evidence.  As  to  the  alleged 
newly  discovered  evidence,  it  is  not  made  to  appear  that  it,  could  not 
have  been  by  the  use  of  reasonable  diligence  f  ound  and  produced  on  the 
trial. 

The  judgment  is  affirmed. 

Aßmied. 

Hurt,  J.,  absent. 


J.  M.  LiENPO  V.  The  State. 

No.  326S.    Decided  November  6. 

1.  Practice — ^Evidence. — On  a  trial  for  murder  the  State  proved  by  two  witnesses 
the  Statements  of  the  defendant  to  the  magistrate  at  the  thne  of  his  ezamining  trial,  the 
predicate  being  fuUy  laid  as  provided  by  article  750  of  the  Code  of  Criminal  Procedure. 
To  this  proof  it  was  objected  that  the  defendant  was  intoxicated  at  the  time  he  made 
the  Said  Statements.  Held,  that  the  objection  was  properly  overruled,  because(l)it  was 
not  made  to  appear  that  at  the  time  he  made  the  said  Statements  he  was  intoxicated  to 
that  degree  that  he  was  incapable  of  understanding  the  waming  and  caution  adminis- 
tered  to  him,  nor  incapable  of  making  an  intelligible  Statement  of  the  facts;  and  (2)  be- 
caase while  his  mental  condition  at  the  time  of  making  the  Statements  was  proper 
matter  for  the  consideration  of  the  jory  in  weighing  his  testimony,  it  was  not  sufficient 
groond  upon  which  to  exciude  his  Statement  from  the  jury. 

2.  Same— Depositions  in  criminal  cases  to  be  available  as  evidence  must  be  filed 
in  the  cause  at  least  one  entire  day  before  the  commencement  of  the  trial.  Objections 
to  the  form  of  taking  such  depositions  must  be  made  in  writing,  and  notice  given  to  the 
opposite  party.  The  exclusion  of  a  deposition  taken  beyond  the  State,  and  offered  by 
the  defendant,  is  the  question  raised  in  this  case;  but  the  bill  of  exceptions  showing  that 
the  objection  urged  on  the  trial  by  the  State  was  merely  to  the  form  of  taking  and  re- 
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tuming  the  same,  falls  to  show  thot  the  said  depositioiis  were  filed  in  the  cause  at  least 
one  entire  day  before  the  commencement  of  the  trial.  In  such  State  of  case  the  pre- 
Bumption  obtains  that  the  depositions  were  not  filed  in  time,  and  that  the  court  did  not 
err  in  excluding  them  upon  the  ground  that  they  were  not  taken  and  retumed  by  an 
officer  authorized  by  law  to  take  them. 

8.  Same — A  Notary  Public  is  not  an  officer  authorized  bj  law  to  take  depositions 
in  ciiminal  cases  beyond  the  limits  of  this  State. 

4.  Manslaug^hter — Charge  of  the  Court. — See  the  Statement  of  the  case  for  the 
Bubstance  of  evidence  held  to  have  demanded  of  the  trial  court  a  chaige  upon  the  law 
of  manslaughter. 

Appeal  from  the  District  Court  of  Wise.  Tried  below  before  Hon.  J, 
W.  Patterson. 

The  conviction  in  this  case  was  in  the  seeond  degree  for  the  murder  ot 
Jack  Oonnell,  in  Wise  Oounty,  Texas^  on  the  27th  day  of  May,  1889. 
The  penalty  assessed  against  the  appellant  was  a  term  of  sixteen  years  in 
the  penitentiary. 

Mr.  Watson,  the  first  witness  for  the  State,  testified  that  he  and  Nel- 
son were.  Joint  proprietors  of  a  saloon  in  Bhome,  Wise  County,  Texas» 
Witness  went  into  his  saloon  about  five  o'clock  on  the  evening  of  Sunday, 
May  26,  1889.  He  was  joined  in  that  saloon  by  the  defendant,  wbo  asked 
him  if  he  had  a  gun.  Witness  replied  that  he  had,  and  defendant  pro- 
posed  to  pay  witness  two  doUars  for  the  use  of  it  for  one  hour.  Witness. 
replied  that  he  did  not  rent  his  gun,  but  would  lend  it  to  him  for  that 
length  of  time.  He  then  asked  defendant  what  he  wanted  with  th& 
weapon.  Pointing  to  his  eye,  which  was  black  and  swoUen,  defendant 
replied,  '*Do  you  see  that  eye?  Jack  Connell  gave  me  that  eye,  and  I 
have  always  said  that  no  man  can  black  my  eye  and  live.  I  will  kill  him 
before  morning.^'  Witness  then  told  the  defendant  that  he  could  not  get- 
his  gun  for  that  purpose.  He  then  expostulated  with  defendant  about 
his  expressed  purpose  to  kill  deceased,  and  remarked  to  him,  **  If  you 
can't  fight  him  with  your  fists,  get  a  stick  and  beat  him.^^  Defendant 
finally  remarked  that  perhaps  it  was  best  to  do  as  suggested  by  the  wit- 
ness.    Deceased  was  a  much  larger  man  than  defendant. 

When  witness  opened  his  saloon  on  the  next  morning  deceased  came* 
in,  and  witness  invited  him  to  take  a  drink.  He  did  so,  and  sat  down 
on  a  long  bench  in  the  saloon.  Soon  af terwards  defendant  came  in  and 
witness  invited  him  to  take  a  drink.  He  did  so,  and  sat  down  on  the^ 
same  bench  occupied  by  deceased.  Several  minutes  af  terwards  Nelson 
came  to  the  saloon,  and  the  witness  went  to  breakfast,  leaving  defendant 
and  deceased  seated  on  the  bench.  They  were  still  seated  on  the  bench 
when  the  witness  retumed,  and  Nelson  was  sitting  behind  thebarcounter. 
Presently  Mr.  Curry  came  in  and  ordered  a  small  flask  of  whiskey.  Nel- 
son served  him,  and  he  and  Nelson  then  joined  witness  on  the  small  porch 
in  front  of  the  saloon.  About  the  time  Nelson  and  Curry  reached  the 
witness  the  defendant  lef t  the  bench  and  went  behind  the  counter.    Nel- 
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8on  ran  back  behind  the  counter  and  seized  the  defendant  jnst  as  he  got 
possession  of  a  pistol  that  was  lying  on  the  low  shelf  behind  the  counter. 
A  struggle  for  the  possession  of  the  pistol  then  ensued  between  Nelson 
and  defendant.  Defendant  ordered  deceased  to  get  out  of  the  saloon, 
Nelson  at  that  time  still  struggling  to  get  hold  of  the  pistol.  Deceased 
«tarted  towards  the  front  door,  and  then  tumed  and  went  towards  the 
aide  door^  and  just  before  he  reached  the  side  door  defendant  released 
his  pistol  arm  f rom  the  grasp  of  Nelson,  threw  the  pistol  over  Nelson's 
head  and  fired,  the  deceased  falling  at  the  crack  of  the  weapon.  Defend- 
ant manifested  a  disposltion  to  shoot  again,  out  Nelson  disarmed  him. 
He  then  looked  at  deceased,  lef t  the  saloon  hurriedly,  and  ran  off.  Wit- 
ness  got  his  gun  and  followed  a  few  minutes  later.  He  overtook  defend- 
ant in  an  out  field,  about  three-fourths  of  a  mile  distant,  and  arrested 
him.  He  then  had  a  yalise  packed  with  wearing  apparel,  and  a  half-pint 
bottle  füll  of  Whiskey.  He  was  then  sober,  and  was  sober  when  he  fired 
the  fatal  shot,  but  on  his  retum  to  the  saloon  began  to  drink,  and  soon 
drank  all  the  whiskey  he  had  in  his  bottle.  The  witness  did  not  hear  a 
Word  spoken  by  either  the  defendant  or  the  deceased  to  the  other  prior 
to  the  shooting.  The  deceased  at  no  time  in  the  presence  of  the  witness 
attempted  to  strike  defendant.  He  was  unarmed  when  shot,  and  lived 
about  two  hours  after  he  received  the  fatal  wound.  Witness  did  not  see 
either  Philip  Kopf  or  Pat  Sheley  on  that  morning  prior  to  the  shooting. 

Mr.  Nelson,  the  second  witness  for  the  State,  gave  substantially  the 
same  account  as  Watson  of  the  immediate  transaction,  and  in  addition 
8tate<3  that  no  words,  friendly  or  otherwise,  passed  between  the  defend- 
tmt  and  deceased  during  the  time  Watson  was  gone  to  breakfast.  Wit- 
ness was  behind  his  bar  until  immediately  before  defendant  rushed  behind 
the  counter  and  seiz*ed  the  pistol,  and  he  was  satisfied  that  if  the  parties 
had  quarreled  or  spoken  to  each  other  he  would  have  heard  them.  Philip 
Kopf  and  Pat  Sheley  came  into  the  saloon  and  took  a  drink  during  the 
abeence  of  Watson,  and  it  was  the  recollection  of  the  witness  that  the 
defendant  took  a  drink  about  the  time  Watson  came  back.  The  worda 
spoken  by  the  defendant  to  the  deceased,  just  before  the  fatal  shot  was 
fired,  and  after  he  had  secured  the  pistol,  as  the  witness  understood  them, 
irere,  ''I  will  give  you  just  ten  minutes  to  leave  the  town;  get  out!" 

On  his  cross-examination  the  witness  stated  that  the  defendant  and 
Philip  Kopf  came  into  the  saloon  on  Sunday  evening — the  evening  pre- 
^jeding  the  homicide — and  asked  for  beer.  Witness  refused  to  seil  it  to 
"them,  but  treated  them.  As  defendant  and  Kopf  started  to  the  bar  the  de- 
ceased entered  and  aske<^  "Are  you  going  to  drink  without  treating  me?'* 
To  this  query  the  defendant  made  no  reply,  and  deceased  Struck  him  a 
«ndden  back-handed  blow  on  the  head  or  face,  knocking  defendant  down. 
He  got  up,  washed  his  face,  took  a  drink,  and  he  and  Kopf  left  the  sa- 
loon.    Deceased  left  as  soon  as  he  knocked  defendant  down.     Soon  after- 
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wardß  witness  saw  defendant  and  deceased  on  tlie  depot  platform.  They 
were  then  quarreling.  Deceased  kicked  defendant^s  hat  off.  As  he  did 
so  defendant  threw  what  witness  took  to  be  a  knife  on  the  platform.  De- 
ceased picked  up  the  knife  and  threw  it  away.  A  few  minutes  later  wit- 
ness saw  them  shake  hands,  and  he  did  not  see  them  again  until  the  next 
moming.  Defendant  had  taken  a  drink  on  Sunday  evening,  but  neither 
he  nor  the  deceased  were  drunk. 

Green  Baker  and  Bob  Carpenter  testified  for  the  State  that  they  were 
present  and  witnessed  the  altercation  between  defendant  and  deceased  on 
the  depot  platform  on  Sunday  evening.  The  defendant  manifested  an 
anxiety  to  fight  the  deceased,  but  was  restrained  by  another  section  band. 
They  qnarreled  about  ten  minutes,  when  deceased  kicked  defendant's  hat 
off.  Defendant  then  threw  an  open  pocket  knife  to  the  platform,  which 
the  deceased  picked  up  and  threw  away.  Another  section  band  recov- 
ered  the  knife,  and  soon  af terwards  the  defendant  and  the  deceased  shook 
hands. 

Charles  Petersen,  the  section  "boss"  to  whose  "gang"  the  defendant 
was  attached,  was  the  next  witness  for  the  State.  He  testified  that  he 
met  the  defendant  on  the  depot  platform  in  Rhome  on  Sunday  evening. 
Defendant  called  witness's  attention  to  bis  eye,  which  was  bruised  but 
not  swollen,  and  said  to  him,  **  Jack  Connell  hit  me  there.  I  will  cut 
his  belly  open!  I  will  cut  bis  throat  from  ear  to  ear!  I  will  cut  bis  heart 
out,  and  stamp  on  it!''  Witness  protested  that  he  should  not  say  such 
things,  but  he  repeated  the  threats  at  least  a  half  dozen  times.  Defend- 
ant was  then  drinking,  but  was  not  ''füll.'*  The  witness  next  saw  de- 
fendant about  six  o'clock  on  the  foUowing  moming.  He  got  up  at  that 
hour  with  something  in  his  right  band,  went  to  the  door  in  his  sock  feet, 
and  carefully  looked  over  the  portico  on  which  deceased  had  been  in  the 
habit  of  sleeping.  He  then  went  back  to  bed.  Deceased  slept  in  the 
lumber  yard  on  that  Sunday  night.  Defendant  left  the  section  bouse 
early  that  morning,  and  did  not  come  back  until  after  the  killing,  when 
he  got  his  valise  and  left.  Defendant  did  good  work  as  a  section  band, 
and  witness  never  heard  him  complain  of  pains  in  the  back. 

James  Flynn  testified  for  the  State  that  he  met  the  defendant  late  on 
Sunday  evening,  when  defendant  called  his  attention  to  bis  black  eye. 
He  said  that  deceased  blacked  it,  and  that  he  intended  to  cut  deceased 's 
belly  open,  and  his  heart  out;  that  deceased  was  a  larger  man  than  he 
was,  but  that  deceased  would  ''go  to  bed  that  night,  when  he  would  cut 
his,  deceased's,  guts  out,  and  show  them  to  him."  Defendant  was  ex- 
cited,  but  not  drunk. 

A.  C.  Hill  testified,  in  substance,  that  as  justice  of  the  peace  he  held 
the  inquest  upon  the  body  of  the  deceased  on  the  27th  day  of  May,  1889. 
Defendant  was  present,  lying  on  a  bench,  apparently  asleep.  When  wit- 
ness waked  him  up  he  showed  to  have  been  drinking.     He  had  Kopf 
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Bworn  as  a  witness  in  his  behalf.  Witness  took  Kopfs  testimony  down, 
and  announced  that  the  examining  trial  would  be  held  at  his  office  in 
Anrora,  two  miles  distant.  When  he  opened  his  court  that  evening  the 
witness  told  defendant  that  he  would  adopt  the  testimony  taken  on  the 
inquest  for  the  State;  that  he,  defendant,  eould  not  be  required  to  make 
a  Statement,  but  was  at  liberty  to  make  one  if  he  so  desired,  but  that  if 
he  did  make  it,  it  could  be  used  in  evidence  against  him.  Defendant 
proceeded  to  talk  in  a  rapid,  incoherent  manner,  when  witness  told  him 
that  he  did  not  think  he,  defendant,  was  in  a  condition  to  proceed  with 
the  trial,  and  that  if  he  desired  he,  witness,  would  adjourn  the  hearing 
for  two  or  three  days,  to  enable  him  to  get  counsel,  and  that  if  he  could 
not  employ  counsel  he,  witness,  would  assign  him  couDsel.  Defendant 
insisted  upon  proceeding,  and  stated,  in  substance,  that  he  killed  deceased 
because  deceased  Struck  him  the  day  before;  that  he  did  just  what  any 
other  man  would  have  done,  and  would  do  it  again  under  similar  circum- 
stances.  After  some  f urther  incoherent  talk,  defendant  said,  **  Well,  no, 
I  did  not  kill  him,  the  pistol  did  it.  Well,  I'll  sit  down."  Witness 
thought  the  defendant  drunk  at  the  inquest,  but  he  had  sobered  up  when 
the  examining  trial  began. 

Sheriff  Gilbert  corroborated  the  testimony  of  Mr.  Hill  as  to  the  State- 
ment of  defendant  on  the  examining  trial,  and  added  that,  while  making 
that  Statement,  the  defendant  pointed  to  Pat  Sheley,  then  in  the  court 
room,  and  said,  "I  told  that  man  I  would  kill  him  (deceased)  for  black- 
ing  my  eye.  Now  I  have  done  it.  I  don't  regret  it,  and  I  would  do  it 
again.''    The  State  closed. 

A.  C.  McLennon  and  G.  W.  Patterson  testified  for  the  defense  that 
the  defendant  worked  for  them  as  a  section  band,  respectively  in  1887 
and  1888,  and  that  while  in  their  Service  he  complained  a  great  deal  of 
weakness  of  the  back.  Defendant's  reputation  for  truth  and  veracity 
was  good. 

The  defendant  took  the  stand  and  testified  in  his  own  behalf,  in  sub- 
stance, that  he  and  Philip  Kopf  went  to  Nelson  &  Watson's  saloon  on 
Sunday  evening  to  get  a  drink.  While  at  the  bar  the  deceased,  whom 
the  witness  knew  but  slightly,  stepped  forward  and  asked  witness  if  he 
was  going  to  drink  without  treating  him.  Witness  made  no  reply,  but 
after  drinking,  tumed  to  leave  the  saloon.  About  the  time  he  left  the 
bar  the  deceased  Struck  him  a  blow  in  the  eye  which  knocked  him  down 
and  rendered  him  senseless  for  a  few  moments.  Witness  gave  the  de- 
ceased no  provocation  whatever.  The  next  time  the  witness  saw  the 
deceased  was  on  the  same  evening,  on  the  depot  platform.  While  the 
witness  was  standing  on  the  lower  platform  the  deceased  came  up,  jumped 
on  the  Upper  platform,  and  kicked  witness  on  the  side  of  the  head,  with- 
out cause  or  provocation,  the  witness  not  haviug  spoken  a  word  to  him. 
Witness  had  taken  a  great  deal  of  whiskey  and  some  morphine  on  that 
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day,  and  at  the  time  of  the  assaalt  on  the  platform  was  suffering  greatlj 
from  his  wounds,  his  eye  being  much  swollen  and  nearly  closed.  He  had 
no  recollection  of  making  threats  against  deceased  after  that  assault,  but 
he  was  ünder  the  influence  of  whiskey  and  morphine,  whieh  he  had 
taken  in  large  quantities.  He  lay  out  on  the  railroad  track  nearly  the 
whole  of  that  night,  going  to  the  section  house  but  a  short  time  before 
day.  He  got  up  early  next  moming,  crossed  to  the  car  house,  behind 
which  he  urinated,  and  then  retumed  to  the  section  house.  From  the  sec- 
tion house  he  looked  toward  the  depot,  on  the  platform  of  which  he  saw 
the  deceased  standing.  As  soon  as  deceased  saw  witness  he  started  to- 
ward witness,  shaking  his  fists.  Witness  went  upstairs.  Deceased  soon 
came  into  the  room,  but  said  nothing.  Witness  then  left  and  went  to 
the  saloon.  Deceased  soon  came  into  the  saloon,  and  after  going  out 
and  Coming  in  again  he  took  a  seat  on  a  bench,  near  the  end  of  which 
the  witness  was  seated  in  a  chair.  After  awhile  Mr.  Nelson  and  Mr. 
Watson  went  to  the  portico  of  the  saloon.  About  that  time  deceased 
turned  to  witness  and  said  to  him,  "  You  d — d  fine-haired  French  son- 
of-a-bitch,  I  am  going  to  make  you  s — k  me  off  to-day!^^  Witness  ran 
behind  the  counter,  seized  a  pistol,  and  told  deceased  to  "get  out.^'  De- 
ceased started  towards  the  door,  about  which  time  Nelson  caught  witness 
and  attempted  to  take  the  pistol  from  him.  Deceased  then  turned  to- 
ward witness,  who  had  the  pistol  presented.  The  pistol,  which  was  a 
double-action  or  self-cocking  pistol,  was  discharged  unexpectedly  to  wit- 
ness. Witness  did  not  intend  to  fire  that  shot,  and  did  not  attempt  to 
shoot  again.  His  object  in  seizing  the  pistol  was  to  protect  himself ,  and 
he  could  easily,  had  he  so  desired,  have  shot  the  deceased  two  or  three 
times  before  Nelson  caught  him.  He  kept  the  deceased  covered  with  the 
pistol  after  Nelson  caught  him  to  keep  him,  deceased,  off.  Deceased  was. 
a  much  larger  man  than  witness,  and  could  have  taken  the  pistol  from 
him  while  Nelson  held  him. 

As  soon  as  the  shot  was  fired  the  witness  released  the  pistol  to  Nelson 
and  left  by  the  back  door,  not  knowing  at  that  time  whether  or  not  the 
shot  had  taken  effect.  From  the  saloon  he  went  to  the  section  house,  got 
his  valise,  and  thence  went  to  an  old  field,  in  which  he  was  arrested.  The 
witness  was  the  ouly  American  laborer  on  the  section,  and  was  not  liked 
by  his  fellow-workmen.  They  often  called  him  *Uhat  American  yap," 
and  remarked  in  his  hearing  that  **  these  d — d  American  hoosiers  ought 
to  be  kept  oft  the  railroads.^'  The  witness  had  but  little  recollection  of 
what  occurred  on  Sunday,  the  day  preceding  the  killing.  He  had  been 
drinking  heavily  and  taking  morphine  all  day.  He  began  drinking  on 
Saturday.  He  had  no  recollection  of  talking  about  deceased  on  Sunday 
to  either  Petersen,  Flynn,  Morris,  or  Watson.  He  took  three  or  four 
drinks  and  two  doses  of  morphine  on  the  fatal  morning  before  the  shoot- 
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big,  and  had  eaten  no  breakfast.     He  remembered  nothing  that  trans- 
pired  on  the  inquest. 

No  brief  f  or  appellant. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSOK,  JüDGB. — It  appears  from  the  testimony  that  defendant'ß 
Statements  made  to  the  jastice  of  the  peace^  as  testified  to  by  the  wit- 
nesses  Hill  and  Gilbert,  were  voluntarily  made  by  him  after  he  had  been 
fully  warned  and  cautioned  by  said  justice  of  the  peace  that  any  State- 
ment he  might  make  about  the  killing  might  be  used  in  evidence  against 
him.  We  think  said  statements  were  admissible  as  evidence  against  him 
nnder  article  750  of  the  Code  of  Criminal  Procedure.  That  at  the  time 
of  making  said  statements  he  was  in  an  intoxicated  condition  did  not  ren- 
der  his  said  statements  incompetent  evidence,  as  it  did  not  appear  that 
he  was  intoxicated  to  that  degree  that  he  was  incapable  of  understanding 
the  waming  and  caution  administered  to  him,  nor  incapable  of  making 
an  intelligible  statement  of  the  cause  and  circumstances  of  the  homicide. 
His  mental  condition  at  the  time  of  making  said  statements  was  a  proper 
matter  for  the  consideration  of  the  Jury  in  weighing  the  evidence,  but  was 
not  a  sufficient  ground  for  excluding  said  statements  from  the  Jury. 

We  are  u nable  to  determine  from  defendant's  bill  of  exception  that  an 
error  was  committed  in  excluding  the  depositions  offered  by  him.  It  does 
not  appear  from  the  bill  that  said  depositions  had  been  filed  in  the  cause 
at  least  one  entire  day  bef ore  the  commencement  of  the  trial.  It  is  true 
that  the  objection  made  to  the  depositions  was  merely  to  the  form  of 
taking  and  returniug  the  same  (Adams  v.  The  State,  19  Texas  Ct.  App.^ 
250),  and  if  the  depositions  had  been  filed  in  the  cause  one  entire  day 
before  the  commencement  of  the  trial,  said  objection  should  not  have 
been  entertained  unless  made  in  writing,  and  notice  thereof  given  to  de- 
fendant's  counsel.  Eev.  Stats.,  art.  2235;  Code  Crim.  Proc,  art.  762. 
We  must  presume  that  said  depositions  had  not,  been  filed  in  the  cause 
the  requisite  length  of  time,  and  that  therefore  the  court  did  not  err  in 
excluding  them  because  they  were  not  taken  and  returned  by  an  officer 
authorized  by  law  to  take  them.  A  notary  public  is  not  an  officer  au- 
thorized  by  law  to  take  depositions  in  criminal  cases  when  such  deposi- 
tions are  taken  out  of  this  State.     Code  Crim.  Proc,  art.  760. 

Aß  we  view  the  evidence  it  demanded  Instructions  upon  the  issue  of 
manslanghter.  It  appears  from  the  evidence  that  the  homicide  was  com- 
mitted by  the  defendant  voluntarily  and  under  the  influence  of  passion. 
It  also  appears  that  on  the  day  previous  to  the  homicide  the  deceased  had 
twice  assaulted,  beat,  and  abused  the  defendant,  and  the  defendant  testi- 
fied  that  a  moment  before  the  killing  the  deceased  again  insulted  and 
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threatened  him  with  violence.  This  testimony  we  think  presented  the 
ißsue  of  manslaughter.  It  should  have  been  submitted  to  tbe  jury  to  de- 
termine  whetber  or  not  the  homicide  was  committed  under  the  immediate 
influeuce  of  sudden  passion  arising  from  an  adequate  cause.  Defendant 
requested  a  special  charge  upon  this  issue^  which  the  court  ref used  to  give, 
and  did  not  submit  the  issue  to  the  jury,  concluding,  we  presume,  that 
the  evidence  did  not  fairly  raise  such  issue.  This  Omission  in  the  charge 
is  the  only  error  in  it,  but  as  this  error  is  material,  the  judgment  must 
be  set  aside. 
Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Hurt,  J.,  absent. 


T.  S.  Alexander  v.  The  State. 

No.  SSS6.    Decided  Nonmiber  9. 

1.  Forgery— Indictmeiit.— Article  431  of  the  Penal  Code  provides  as  follows: 
**  He  is  guilty  of  forgery  who,  without  latpful  autJiorüy,  and  with  intent  to  injure  or 
dtfraud,  shaU  make  a  false  instrument  in  writing,  porporting  to  be  the  act  of  arwüier, 
in  such  manner  that  the  false  instrument  so  made  would  (if  the  same  were  true)  have 
created,  increased,  diminished,  discharged,  or  defeated  any  peeuniary  obligaUon,  or 
would  have  transferred,  or  in  any  manner  have  affected  any  property  whatever." 
Article  438  of  the  same  Code  reads  as  foUows:  "By  an  instrument,  which  would 
*  have  transferred,  or  in  any  manner  have  affected*  property,  is  meant  every  s)>ecie8  of 
conveyance,  or  undertaking  in  writing,  which  supposes  a  right  in  the  person  purport- 
ing  to  execute  it,  to  dispose  of,  or  change  the  character  of  property  of  every  kind,  and 
which  can  have  such  effect  when  genuine."  Heldy  that  within  the  purview  of  the  said 
articles  an  order  for  the  delivery  of  a  diploma  issued  by  the  Board  of  Directors  of  the 
Prairie  View  State  Normal  Institute,  is  the  subject  of  forgery,  the  same  ooming  within. 
the  meaning  of  the  last  clause  of  Article  438.  See  the  opinion  in  extenso  on  the  ques- 
tion. 

2.  Same — Evidence— Variance. — The  alleged  forged  instrument  reads  as  follows: 
**  Mrs.  A.  C.  Neal:  Please  send  my  diploma  to  me  by  this  young  man.  W.W.Wolfe." 
It  is  set  out  in  the  indictment  as  follows:  *'  Mrs.  A.  C.  Neal:  Please  send  my  diploma 
to  me  by  this  young  man  (meaning  T.  S.  Alexander)  (signed)  W.  W.  Wolfe."  The 
defense  objected  to  the  instrument  when  offered  in  evidence  because  of  variance  be- 
tween  it  and  the  indictment.  Ueld,  that  the  words  in  parenthesis,  as  they  appear  in 
the  indictment,  were  properly  inserted  by  way  of  innuendo,  explanatory  of  the  instra> 
ment,  and  do  not  constitute  a  variance;  wherefore  the  objection  was  properly  over- 
ruled. 

Appeal  from  the  District  Court  of  Rusk.  Tried  below  before  J.  H» 
Wood,  Esq.,  Special  Judge. 

The  opinion  discloses  the  nature  of  the  case.  The  penalty  assessed 
against  the  appellaut  was  a  term  of  two  years  in  the  penitentiary. 

The  rulings  of  the  court  do  not  require  a  statement  of  the  proof  on  the 
trial. 
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No  brief  f or  appellant  has  reached  the  Reporter. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLiÄON,  JüDGE. — It  is  charged  in  tbe  indictment  that  the  defendant^ 

without  lawful  aathority  and  with  intent  to  injure  and  defraud,  made  a^ 

falsa  instniment  in  writing  purporting  to  be  the  act  of  W.  W.  Wolfe. 

Said  Instrument  in  writing  is  set  out  in  the  indictment^  and  is  as  foUows: 

"  Mrs.  A.  C.  Neal: — Please  send  my  diploma  to  me  by  this  young  man. 

"W.W.Wolfe." 
The  diploma  referred  to  in  said  Instrument  was  issued  to  said  W.  W. 
Wolfe  by  the  board  of  directors  of  the  Prairie  View  State  Normal  Insti- 
tute, on  May  31,  1887,  and  certified  that  said  Wolfe  had  completed  the 
prescribed  course  in  that  Institute,  etc.  It  was  proved  on  the  trial  that 
Mrs.  A.  C.  Neal  had  the  lawful  possession  of  said  diploma;  that  the  same 
belonged  to  said  Wolfe  and  was  of  the  yalue  of  three  doUars;  that  the 
defendant  by  means  of  said  forged  Instrument  in  writing  obtained  pos- 
session of  said  diploma  f  rom  said  Mrs.  Neal. 

It  is  contended  by  counsel  for  defendant  that  the  indictment  does  not 
allege  an  offense  against  the  law,  and  that  the  facts  proved  do  not  show 
an  oifense  against  the  law,  because  the  Instrument  in  writing  alleged  ta 
have  been  forged  is  not  such  an  Instrument  as  is  embraced  within  the 
meaning  of  the  provisions  of  our  code  defining,  etc.,  forgery. 

We  agree  with  counsel  for  defendant  that  said  Instrument  in  writing 
does  not  come  within  the  meaning  of  "pecuniary  Obligation.''  It  is  not 
an  Instrument  having  money  for  its  object,  nor  is  it  an  Obligation  for  the 
breach  of  which  a  civil  action  for  damages  might  be  lawf ully  brought. 
Penal  Code,  art.  437. 

But  ifi  not  the  Instrument  in  question  such  that  if  it  had  been  genu- 
ine it  wonld  have  transferred  or  in  some  manner  have  aflfected  property? 
If  80,  it  is  within  the  meaning  of  forgery.  Penal  Code,  art.  431.  By 
such  an  Instrument  *'is  meant  every  species  of  conveyance  or  undertak- 
ing  in  writing  which  supposes  a  right  in  the  person  purporting  to  execute 
it  to  dispose  of  or  change  the  character  of  property  of  every  kind,  and 
which  can  have  such  effect  when  genuine.''  Penal  Code,  art.  438.  Does 
Said  Instrument  come  within  the  scope  of  this  definition?  It  is  not  a 
*'conveyance ''  within  the  legal  meaning  of  that  word.  A  '^  conveyance  '* 
is  the  act  or  Instrument  by  which  property  in  real  estate  is  transferred. 
4  Am.  and  Eng.  Ency'pof  Law,  p.  132;  Bouvier's  Law  Die.  This  word 
can  not  be  applied  to  an  instrument  in  writing  relating  to  personal  prop- 
erty. Is  the  instrument  an  "undertaking  in  writing?"  An  *'under- 
taking"  is  defined  by  Bouvier  to  be  "  an  engagement  by  one  of  the  parties 
to  a  contract  to  the  other,  and  not  the  mutual  engagement  of  the  parties 
to  each  other;  a  promise.     It  does  not  necessarily  imply  a  consideration."' 
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We  think  the  insirument  in  qaestion  is  an  undertaking  in  writing.  It 
ie  an  engagement  by  Wolfe,  the  owner,  that  the  defendant  shall  have 
poBsession  of  the  diploma;  a  promise  by  Wolfe  that  the  same  shall  be  de- 
livered  to  the  defendant.  It  eupposes  a  right  in  Wolfe  to  dispose  of  the 
diploma — that  is,  to  change  the  possession  of  it,  and  to  change  the  posses- 
flion  of  it  would,  in  our  opinion,  be  a  disposing  of  it  within  the  meaning 
of  the  Statute.  It  is  true,  we  think,  that  the  rights  and  Privileges  con- 
ferred  by  the  diploma  could  not  be  transferred  or  assigned.  Such  rights 
and  Privileges  were  peculiar  and  personal  to  said  Wolfe,  and  he  alone 
could  exercise  them.  But  while  he  could  not  invest  another  with  such 
rights  and  Privileges,  he  certainly  could  control  the  possession  of  the 
Instrument,  and  pass  possession  of  it  from  one  to  another  And,  further- 
more,  Wolfe  could  certainly  transfer  bis  property  in  the  paper  or  sub- 
«tance  upon  which  the  diploma  is  written  or  printed,  and  while  bis  trans- 
fer would  not  entitle  the  transferee  to  exercise  the  rights  and  privileges 
conferred  upon  Wolfe,  it  would  vest  in  such  transferee  the  title  to  the 
flubstance  upon  which  the  diploma  is  made,  and  which  substance  might 
be  valuable  with  or  without  the  diploma  upon  it. 

That  the  Instrument  forged,  if  it  had  been  genuine,  could  have  the 
eflect  to  transfer  the  possession  of  the  diploma  must,  we  think,  be  ad- 
initted.  It  passed  the  right  of  possession  from  Mrs.  Neal  to  the  defend- 
ant, and  by  means  of  the  false  Instrument  such  change  of  possession  was 
actually  effected. 

We  think  the  indictment  charges,  and  the  evidence  establishes  facts 
•which  constitute  under  our  code  the  offense  of  forgery. 

In  accord  with  our  views  above  expressed,  is  the  Charge  of  the  trial 
court,  and  we  think  the  Charge  gives  all  the  law  of  the  case.  In  so  far 
as  the  special  instructions  requested  by  defendant  are  correct^  they  are 
substantially  given  in  the  court's  charge.  • 

It  was  not  error  to  adniit  in  evidence  the  alleged  forged  Instrument. 
It  was  correctly  set  forth  in  the  indictment.  There  is  no  variance  be- 
tween  the  allegations  and  the  proof .  In  setting  forth  the  Instrument  in 
the  indictment  the  pleader  inserted  in  parenthesis  certain  words,  by  way 
of  inntiendo,  explanatory  of  the  meaning  of  said  Instrument.  This  was. 
not  improper,  but  usual,  and  necessary  in  this  instance.  These  inserted 
words  do  not  appear  as  the  words  of  the  Instrument  being  set  forth,  and 
are  not  susceptible  of  being  so  treated. 

Believing  that  there  is  no  error  in  the  conviction  the  judgment  iß 
affirmed. 

Aßrmed. 

Judges  all  present  and  concurring. 
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W.  A.  Clark  v.  The  State. 

JTo.  SIS19,    Decided  November  9, 

1.  Bobbery — Indictment. — See  tbe  Statement  of  the  case  for  the  chaiging  part 
of  an  Indictment  held  sufficient  to  cbarge  robbery. 

2.  Same — ^Evidence— Conspiracy. — It  is  an  establisbed  rule  tbat  tbe  acta,  con- 
dnct,  and  declarations  of  one  co-conspirator  subsequent  to  tbe  oonsummation  of  tbe  con- 
spiracj,  are  inadmissible  as  evidence  against  anotber  conspirator.  Tbis  rule,  bowever, 
can  not  be  extended  so  as  to  exclude  evidence  of  tbe  subsequent  finding  of  tbe  f ruits  of 
the  crime  in  tbe  possesslon  of  one  of  tbe  co-consplrators  wbose  compllcity  in  tbe  perpe- 
tration  of  tbe  crime  bas  been  fuUy  establisbed.  Under  tbis  rule  it  was  competent  for  ' 
the  State  to  pruve  tbat  ten  days  subsequent  to  the  robbery  a  part  of  the  fruits  of  the 
robbery  was  found  in  tbe  possession  of  the  defendant's  co-conspirator.  But  note  tbat 
thongb  decided,  tbis  question  is  not  properly  before  tbis  court  for  revlsion,  inasmucb 
as  the  defendant*8  objection  to  the  proof  was  sustained  by  tbe  trial  court. 

8.  Sama — Tbat  the  defendant  and  bis  co-conspirator,  at  the  time  of  their  examin- 
ing  trial,  informed  a  witness  of  the  place  of  concealment  of  a  part  of  tbe  fruits  of  the 
crime,  and  induoed,  or  requested  bim  to  remove  it,  is  a  fact  tbat  tbe  State,  if  within 
its  power,  could  properly  prove,  even  though  the  defendant  and  bis  co-conspirator  were 
in  costody  at  the  time  they  gave  tbe  witness  such  Information.  But  note  tbat,  as  ia 
the  matter  involved  in  tbe  previous  ruling,  tbe  testimony  relied  upon  by  tbe  State  to 
prove  this  issue  was  excluded  upon  tbe  objection  of  tbe  defendant. 

4.  Practice — ^Evidence. — It  is  no  longer  a  question  tbat  a  witness  may  expreser 
his  opinion  as  to  the  correspondence  of  footprints  with  boots  or  shoes.  See  the  opinion. 
for  a  collocation  and  review  of  authorities  on  this  question. 

5.  Same— Deposition  of  a  Deceased  Witness— Certificate.— The  Statutes  of 
this  State  piescribe  no  particular  form  of  certificate  for  tbe  autbentication  of  deposi- 
tions  of  deceased  witnesses.  The  certificate  autbenticating  tbe  deposition  read  in  evi- 
dence on  tbis  trial  is  as  follows:  "  The  foregoing  testimony  was  swom  to  and  subscribed 
before  me,  this  October  16,  1888.    J.  T.  Washington,  J.  P.,"  etc.    HM,  sufficient. 

6w  Bobbery. — Chargpe  of  tbe  Court  correctly  defines  robbery  if  it  literally  copie» 
the  language  of  the  Code. 

7.  Same — Indictment. — Conforming  to  tbe  rule  tbat  a  defendant  can  be  charged 
in  tbe  same  count  with  felonious  acts  with  respect  to  several  parties  if  they  comprise  a 
angle  transaction,  the  indictment  in  tbis  case  cliarged  tbe  simultaneous  robbery  of  C. 
of  a  pistol,  and  of  T.  of  money,  alleging  tbe  ownership  and  possession  of  tbe  pistql  la 
C,  and  tbe  ownership  and  possession  of  tbe  money  in  T.  Tbe  proof  sustained  tbe  alle- 
gaüons  of  ownership  and  possession,  and  tbe  cbarge  of  tbe  court  conformed  the  law  to 
the  allegations  and  proof.    Hddy  correct. 

8.  Practice— Jury  Law.— It  is  a  matter  of  discretion  with  the  trial  judge  to  dis- 
chaige  or  refuse  to  discharge  a  jury  because  they  have  been  kept  together  such  a  time 
as  to  render  it  altogetber  improbable  tbat  they  can  agree;  and  tbe  exercise  of  tbat  dis- 
cretion will  be  revised  on  appeal  only  wben  it  bas  been  manifestly  abused. 

9.  Same. — Under  the  provisions  of  article  697  of  tbe  Code  of  Procedure,  a  witness 
who  has  testified  upon  the  stand  may  be  recalled  and  required  to  detail  bis  testimony 
igain  to  tbe  jury  as  to  any  particnlar  point  about  wbicb  tbe  jury  bas  disagreed,  and 
DO  other.  While  tbis  article  does  not  specifically  embrace  depositions  in  writing,  taken 
before  an  examining  court,  it  must  be  beld  to  autborize  the  re-reading  to  the  jury  of  a 
deposition  when  the  jury  has  disagreed  as  to  tbe  Contents  of  tbe  same. 

10.  Scune— Conspiracy- Bvidence.— It  is  a  rule  of  evidence  tbat,  as  between 
ooDspirators,  antecedent  acts  and  declaration  of  eacb,  pending  and  in  pursuance  of  tbe 
common  design,  and  tending  to  throw  ligbt  upon  its  execution  or  upon  tbe  motive  or 
intent  of  its  perpetrators,  are  competent  evidence  against  eacb  and  all  of  them.    Stated 
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otherwise,  the  role  is  that  when  a  oonspiracj  has  been  proved,  the  sajings  and  moTe- 
mentB  of  other  oonspirators  bef ore  tbe  perpetration  of  the  crim^  are  admissible  against 
tbe  defendant,  thougb  occurring  in  hiB  absence.  See  the  opinion  for  a  collocation  of 
autborities  on  the  sabject,  and  for  evidence  held  to  have  been  properly  admitted  as 
Coming  Mrithin  the  purriew  of  the  role. 

Appeal  from  the  District  Court  of  Comanche.  Tried  below  bef  ore  Hon. 
T.  H.  Conner. 

A  term  of  five  years  in  the  penitentiary  was  the  penalty  assessed  against 
the  appellant  upon  his  conviction  for  robbery,  under  an  indictment,  the 
charging  part  of  which  reads  as  foUows:  ^*  W.  A.  Clark  ♦  ♦  ♦  did 
then  and  there,  upon  the  persons  of  C.  W.  Churchwell  and  J.  A.  Taylor, 
unlawf ully,  wilf ully,  and  feloniously  make  an  assault,  and  them,  the  said 
C  W.  Churchwell  and  J.  A.  Taylor,  by  means  of  said  assault,  and  by 
yiolence,  in  fear  of  their  lives  and  bodily  injury,  then  and  there  feloni- 
ously did  put,  and  one  pistol,  of  the  value  of  ten  dollars,  the  same  being 
the  corporeal  personal  property  of  said  C.  W.  Churchwell,  and  four  sil- 
ver  coin  doUars,  current  money  of  the  United  States  of  America  of  the 
value  of  four  dollars;  one  twenty  dollar  bill,  current  money  of  the  United 
States  of  America  of  the  value  of  twenty  dollars,  and  a  better  descrip- 
tion  of  which  the  grand  Jurors  are  unable  to  give,  all  of  said  money 
being  the  corporeal  personal  property  of  the  said  J.  A.  Taylor,  from  the 
possession,  and  against  the  will  of  them,  the  said  C.  W.  Churchwell  and 
J.  A.  Taylor,  then  and  there  violently  and  fraudulently  did  take  and 
carry  away,  with  the  intent  then  and  there  of  appropriating  the  said 
property  of  the  said  C.  W.  Churchwell  and  J.  A.  Taylor,  to  the  use  and 
benefit  of  him,  the  said  W.  A.  Clark;  against  the  peace  and  dignity  of 
the  State." 

The  circumstances  immediately  attending  the  robbery  are  disclosed  by 
the  testimony  of  Taylor  on  the  stand,  and  that  of  the  deceased  witness 
Churchwell  on  the  examining  trial,  as  then  reduced  to  writing.  Taylor 
testified,  in  substance,  that  he  and  Churchwell  in  their  respective  wagons 
left  their  homes  in  Comanche  County,  Texas,  on  the  morning  of  October 
6, 1888,  and  went  to  Dublin,  in  Erath  County,  to  seil  their  ootton,  Church- 
well having  one  and  witness  two  bales.  They  sold  their  cotton  to  St.  Clair 
&  Utterbeck  in  Dublin,  and  started  home  late  in  the  afternoon,  Church- 
well with  a  half  load  of  lumber  on  his  wagon.  About  a  mile  and  a  half 
from  Dublin  they  met  Mr.  Oldham's  son  Clem,  and  at  a  point  a  short  dis- 
tance  f urther  on  their  way  they  met  another  smooth-faced  boy.  They 
reached  the  neighborhood  of  the  old  Adams  ranch  on  Sowels  Creek,  in 
Comanche  County,  about  dark.  Churchweirs  wagon  was  then  a  few  yards 
in  the  rear  of  the  witness^s  wagon.  At  this  point  a  man  stepped  into  the 
road  from  behind  some  trees  and  ordered  the  witness  to  *'hold  up,"  cov- 
ering  witness  with  his  pistol.  About  the  same  time  another  man  stopped 
Churchwell  in  the  same  manner.     Witness  stopped  his  team,  and,  as  or- 
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dered  by  the  man,  got  out  of  bis  wagon  and  stood  in  the  road  with  bis 
bands  uplifted.  Tbe  other  man  then  marched  Cburchwell  to  the  point 
in  tbe  road  where  the  witness  was  standing.  The  two  men,  each  having 
bis  pistol  presented,  then  compelled  witness  and  Cburchwell  to  stand  close 
togetber  with  bands  uplifted.  One  of  tbe  men  then  covered  witness  and 
Cburchwell  with  bis  pistol,  wbile  the  other  man  searched  them.  From 
tbe  person  of  the  witness  he  took  about  sixty  doUars,  being  all  the  money 
that  witness  bad.  From  the  person  of  Cburchwell  he  took  a  j^istol. 
Cburchwell  bad  no  interest  in  the  witness^s  money,  and  the  witness  bad 
no  interest  in  CburcbwelFs  pistol.  Of  tbe  money  taken  from  the  witness 
be  remembered  fonr  silver  dollars  and  a  twenty  and  a  ten-dollar  currency 
bill.  He  did  not  remember  the  denomination  of  the  other  bills.  Each 
of  tbe  robbers  wore  a  piece  of  cloth  covering  the  face  to  tbe  eyes.  Wit- 
ness, wbo  was  then  suffering  with  sore  eyes,  did  not  recognize  eitber  of 
the  men. 

C.  W.  Cburcbweirs  testimony  as  delivered  on  tbe  examining  trial  of 
defendant  and  A.  A.  Clark,  and  read  on  this  trial,  was  substantially  tbe 
same  as  that  of  Taylor,  except  that,  wbile  declining  to  testify  absolutely 
to  tbe  identity  of  the  Clarks  as  the  men  wbo  committed  the  robbery,  be 
declared  it  to  be  bis  positive  belief  that  the  defendant  was  tbe  man  wbo 
held  tbe  pistol  on  Taylor  and  bimself,  and  that  A.  A.. Clark  was  tbe  man 
wbo  searched  them  and  took  their  property.  The  defendant  and  A.  A. 
Clark  corresponded  with  the  robbers  in  general  appearance,  size,  and 
features,  so  far  as  the  witness  was  able  to  distinguish  the  features  of  tbe 
robbers,  and  be  scrutinized  them  carefully  at  the  time  of  tbe  robbery. 
The  place  of  tbe  robbery  was  about  four  miles  southwest  from  Dublin. 
One  of  the  robbers  was  clean  shaven,  and  tbe  other  wore  beard  on  tbe 
face  of  about  a  week's  growth. 

J.  L.  Newton,  the  brotber-in-law  of  tbe  defendant,  testified  for  tbe 
State  that  be  lived  about  seven  miles  north  of  Dublin,  and  three  miles 
Bouth  of  where  defendant  and  A.  A.  Clark  lived.  Witness  and  Satter- 
white  went  to  Dublin  in  a  wagon  on  Saturday,  October  6, 1888.  He  saw 
defendant  and  bis  brotber  A.  A.  Clark  in  Dublin  on  that  day.  During 
tbe  day  defendant  requested  witness  to  take  a  barrel  of  lime  for  bim  as 
far  as  the  witness's  bouse.  Witness  agreed  to  do  so,  and  defendant  re- 
marked,  "  If  I  am  in  town  when  you  get  ready  to  load  the  lime  I  will 
help  you.'*  About  sundown  witness  bunted  over  town  for  defendant  to 
belp  bim  load  the  lime,  asking  for  bim  of  several  parties,  including  W. 
H.  Snead,  but  could  neither  find  nor  hear  of  bim. 

F.  C.  Oldham  testified  for  the  State  that  bis  störe  bouse  in  Dublin  was 
eituated  on  a  street  which  ran  north  and  soutb.  About  an  hour  before 
«undown  on  October  6, 1888,  the  defendant  and  bis  brotber  A.  A.  Clark, 
Tiding  borseback,  passed  the  witness's  störe  going  north.  A  short  dis- 
tance  north  of  witness's  störe  they  took  tbe  street  running  west,  and  were 


Digitized  by 


Google 


192  Texas  Coubt  of  Appeals  Reports.  [^fe»'> 

traveling  west  when  witness  last  saw  them.  Had  they  continued  going 
north  they  would  have  gone  in  the  direction  of  their  homes^  eight  or  ten. 
miles  distant.  Other  witnesses  for  the  State  testified^  in  terms,  as  did 
this  witness. 

dem  Oldham,  the  son  of  F.  G.  Oldham,  testified  for  the  State,  in. 
substance,  that  on  the  morning  of  October  6, 1888,  he  went  to  his  father's- 
ranch,  southwest  f rom  Dublin.  He  returned  to  Dublin  on  that  evening, 
traveling  the  Dublin  and  Comanche  Oounty  road,  which  passed  through 
Dubois^s  pasture,  at  a  point  about  one  and  a  half  miles  f  rom  Dublin.  In 
that  pasture,  and  on  that  road,  at  about  thirty  minutes  before  sunset,  he 
met  two  horsemen,  one  of  whom  was  the  defendant.  The  other  man  he 
did  not  know.  He  knew  defendant  but  did  not  know  A.  A.  Clark. 
They  were  traveling  west  towards  Comanche  County.  Immediaelty  af ter 
passing  out  of  the  said  pasture  the  witness  met  two  men  in  separate 
wagons,  going  towards  Comanche  County.  He  did  not  know  either  Tay- 
lor or  Churchwell. 

J.  N.  Brown  testified  for  the  State  that  he  lived  between  six  and  seven. 
miles  north  of  Dublin.  An  hour  or  more  af  ter  dark  on  the  night  of 
October  6, 1888,  the  defendant  and  his  brother  A.  A.  Clark,  riding  horse- 
back,  came  to  the  witnesses  place.  Defendant  came  into  the  house  for  a 
minute  or  two,  and  then  in  Company  with  his  brother  rode  off.  This 
witness  was  corroborated  by  Miss  Mary  McClanahan,  who  then  lived  at 
the  said  witnesses  house. 

A.  S.  Corbell  testified  for  the  State,  in  substance,  that  he  met  the  de- 
fendant at  church  on  Sunday,  the  day  af  ter  the  alleged  robbery,  and  paid 
him  ten  doUars  that  he  owed  him.  In  putting  that  money  away  the  de- 
fendant exposed  a  large  roll  of  currency  money,  and  Ike  Gibbs,  who  was 
present,  asked  him,  '*  Where  in  the  hell  did  you  get  all  of  that  money?" 
Defendant  replied,  '^I  won  $35  before  breakfast  tliis  morning.'' 

John  Gerrell  testified  for  the  State  that  on  the  day  succeeding  the  rob- 
bery he  went  with  Taylor  to  the  place  where  it  occurred  and  examined 
the  ground  in  the  vicinity.  Near  some  trees,  a  short  distance  off  tho 
road,  the  witness  found  the  foot-tracks  of  two  different  men.  The  left 
heel  of  each  was  run  down,  but  one  was  the  track  of  a  neat,  high-heeled 
boot,  and  the  other  of  a  broad-soled,  fiat-heeled  shoe.  At  the  examining 
trial  the  witness  closely  observed  the  feet  of  defendant  and  A.  A.  Clark. 
Defendant  wore  a  neat,  high-heeled  boot,  the  left  heel  being  run  down. 
A.  A.  Clark  wore  a  broad-soled  brogan,  the  left  heel  being  run  down. 
The  boot  of  defendant  and  the  shoe  of  A.  A.  Clark  corresponded  in  size 
and  shape  with  the  tracks  at  the  place  of  the  robbery,  and  witness  was  of 
opinion  that  those  tracks  were  made  by  defendant's  boot  and  A.  A.  Clark's. 
shoe. 

Other  testimony  for  the  State  shows  that  the  place  of  the  robbery  waa 
between  four  and  five  miles  distant  f rom  the  house  of  the  witness  J.  N. 
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Brown^  and  that  the  country  intervening  was  open  and  presented  no  ob- 
strnction  to  rapid  horseback  travel.  It  was  also  shown  that  defendant 
was  clean  shaved  on  the  day  of  the  robbery^  and  that  at  that  time  A.  A. 
Clark's  face  was  covered  with  beard  of  about  a  week^s  growth. 

The  opinion  states  briefly,  but  sufficiently,  the  substance  of  the  testi- 
mony  of  the  witness  Utterbeck. 

Alibi  was  the  defense  mainly  relied  upon.  It  was  supported  by  a  nnm- 
ber  of  witnesses  who  located  the  defendant  in  the  town  of  Dublin  at  pe- 
riods  ranging  from  twenty  minutes  before  sundown  until  dark  on  the 
night  of  the  robbery.  The  majority  of  the  said  witnesses^  including  the 
defendant  himself^  located  the  defendant  at  dark  at  Eeith's  market  in 
Dublin.  In  order  to  account  for  bis  possession  of  a  large  amount  of 
money  on  the  moming  sncceeding  the  robbery^  as  testified  by  Oorbell, 
the  defendant  presented  several  witnesses  who  testified  that  at  various 
times,  ranging  from  late  in  September  to  the  3d  and  4th  days  of  October^ 
they  saw  defendant  with  large  sums  of  money  in  bis  possession.  Defend- 
ant himself  testified  to  the  payment  to  him  by  different  parties  of  large 
sums  of  money  recently  before  the  robbery,  and  to  the  further  fact  that 
he  won  as  much  as  fifty  dollars  on  horse  races  at  the  Dublin  fair  within 
the  two  or  three  days  preceding  the  robbery. 

In  rebuttal  the  State  proved  by  Newton  and  Snead  that  they  were  at 
Eeith^s  market  about  dark,  but  saw  nothing  of  defendant. 

No  brief  for  appellant  has  reached  the  Reporter. 

W.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

White,  Presiding  Judge.  —  1.  Appellant's  motion  in  arrest  of  judg- 
ment  based  on  the  supposed  insufficiency  of  the  indictment  was  properly 
overruled.  It  suflSciently  charged  the  crime  of  robbery  under  our  Statute 
and  decisions.     Penal  Code,  art.  ?22;  Willson's  Crim.  Stats.,  sec.  1248. 

2.  Appellant  was  alone  indicted  in  this  prosecution  for  the  robbery, 
but  the  evidence  disclosed  most  f ully,  as  we  think,  that  bis  brother,  one 
A.  A.  Clark,  was  a  Joint  and  principal  offender  with  •  him,  acting  with 
him  prior  to,  at  the  time  of,  and  subsequent  to  the  commission  of  the 
crime.  Both  parties  were  arrested  and  tried  before  an  examining  court 
for  the  crime.  Äppellant's  first  bill  of  exceptions,  reserved  at  bis  final 
trial  in  the  District  Court  from  which  this  appeal  was  taken,  shows  that 
the  prosecution  proposed  to  prove  by  one  Prewitt  that  about  ten  days 
after  the  robbery  he,  Prewitt,  arrested  the  defendant's  brother,  the  said 
A.  A.  Clark,  and  found  upon  and  took  from  the  person  of  the  latter  a 
pißtol,  which  Churchwell,  one  of  the  parties  robbed,  identified  on  the 
examining  trial  as  the  pistol  taken  from  him  by  the  robbers.  A  pistol 
was  by  the  indictment  alleged  tohavebeen  taken  from  theinjured  parties. 
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together  with  other  property,  at  the  time  of  the  robbery.  Defendant'g 
objection  to  this  testimony  was  that  at  the  time  the  pistol  was  fonnd 
upon  A.  A.  Clark  the  conspiracy,  if  any,  and  the  crime  had  been  con- 
summated.  Whilst  it  is  a  well  established  rule  that  the  aets^  conduct^ 
and  declarations  of  one  co-conspirator  subseqaent  to  the  consummation 
of  the  conspiracy,  are  inadmissible  as  evidence  against  another  conspira- 
tor,  such  rule  has  never  been  extended  so  as  to  exclude  evidence  of  the 
mbsequent  finding  of  the  fruits  of  the  crime  in  tlie  possession  of  one  of 
the  co-conspirators,  whose  complicity  in  the  perpetration  of  the  crime  has 
been  f uUj  established.  It  is  a  circumstance  of  the  most  potent  character 
in  the  Identification  of  the  parties,  and  **any  fact  or  circumstance  which 
would  tend  to  prove  the  guilt  of  the  co-defendant,  would  also  tend  to 
prove  the  guilt  of  the  defendant,  and  would  be  admissible  against  him/' 
Pierson  v.  The  State,  18  Texas  Ct.  App.,  524,  is  directly  in  point  upon 
the  question  as  here  presented.  See  also  Jackson  v.  The  State,  ante,  p  143. 
This  testimony  was  legal  and  admissible,  but  defendant's  bill  of  excep- 
tions  shows  that  bis  objection  to  the  evidence  was  sustained  by  the  court, 
and  the  witness  was  not  permitted  to  testify  to  the  fact.  XJnder  such 
circumstances  we  are  at  a  loss  to  know  why  defendant's  counsel  have  pre- 
served  the  bill,  and  of  what  they  can  complain  with  reference  to  the 
matter. 

3.  The  same  may  be  said  of  defendant^s  second  bill  of  exceptions.  On 
objection  of  defendant  to  the  proposed  testimony  of  Satterwhite  as  to 
matters  told  him  by  the  witness  Charley  Clark — because  hearsay — ^the 
objection  was  promptly  sustained,  and  Satterwhite  was  not  permitted  to 
testify.  As  to  the  witness  Charley  Clark,  he  denied  most  positively  that 
his  brothers  at  their  examining  trial  had  told  him  of  the  whereabouts  of 
the  pistol,  and  denied  that  he  had  gone  to  the  place  of  its  concealment, 
found  it,  and  carried  it  away.  If  the  prosecution  had  reason  to  believe 
that  the  defendants  had  so  informed  Charley  Clark,  and  had  induced 
him  to  go  and  get  the  pistol,  and  take  it  away,  the  State's  counsel  had 
the  undoubted  right  to  question  him  upon  the  subject.  If  the  weapon, 
being  fruits  of  the  crime,  had  been  found  by  the  witness  at  the  place, 
and  upon  the  information  derived  f rom  the  defendants,  the  evidence  was 
admissible,  though  defendants  were  in  arrest  at  the  time  they  gave  him 
the  information.  The  prosecution  had  the  right,  and  it  was  proper,  to 
question  the  witness  upon  the  matter,  and  even  if  the  court,  upon  the 
objections  of  defendant's  counsel,  had  erroneously  refused  to  allow  the 
questions  to  be  asked,  the  refusal  would  not  be  subject  to  criticism  in 
this  court.     McDowel  v.  State,  90  Ind.,  321. 

4.  The  State^s  witness  Williams  was  permitted  to  testify,  over  objec- 
tions of  defendant,  that  two  days  af ter  the  robbery  he  went  to  the  scene 
of  the  crime  with  Taylor,  one  of  the  parties  robbed,  and  others,  and  there 
examined  the  foot-printsor  tracksaround  and  about  thespot,  which  tracks 
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he  described;  that  afterwards  he^  the  witnees^  was  present  attending  ihe 
^xamining  trial  of  defendants,  and  noticed  the  boots  of  defendant  and 
the  shoes  of  his  brother  A.  A.  Clark,  then  also  on  trial,  and  that  in  his 
opini07i  the  tracks  made  at  the  place  of  the  robbery  corresponded  with 
and  were  made  by  the  boots  and  shoes  of  defendant  and  said  A.  A.  Clark. 
This  testimony  was  objected  to  as  inadraissible,  because  it  was  merely  the 
opinion  of  the  witness,  and  that  opinion  is  not  admissible  as  evidence. 

In  his  Standard  work  on  Criminal  Evidence,  that  eminent  law  writer 
Mr.  Wharton  says  the  true  line  of  distinction  is  this:  An  inference  nec- 
essarily  involving  certain  facts  may  be  stated  without  the  facts,  the  infer- 
ence being  an  eqnivalent  to  a  specification  of  the  facts,  bat  when  the 
facts  are  not  necessarily  involved  in  the  inference  (e.  g.,  when  the  infer- 
ence may  be  sastained  upon  any  one  of  several  distinct  phases  of  fact, 
none  of  which  it  necessarily  involves),  then  the  facts  must  be  stated. 
In  other  words,  when  the  opinion  is  the  mere  short-hand  rendering  of 
the  facts,  then  the  opinion  can  be  given  subject  to  cross-examination  as 
to  the  facts  npon  which  it  is  based.  Opinion  as  far  as  it  consists  of  a 
Statement  of  an  effect  prodnced  on  the  mind  becomes  primary  evidence, 
«nd  hence  admissible  whenever  a  condition  of  things  is  such  that  it  can 
not  be  reproduced  and  made  palpable  to  the  Jury/'  Whart.  Crim.  Ev., 
9  ed.,  secs.  458,  459.  See  also  Powers  v.  The  State,  23  Texas  Ct.  App., 
43.  In  The  State  v.  Reitz,  83  N.  C,  633,  it  was  held  that  opinion  as  to 
correspondence  of  foot-prints  with  shoes  is  admissible. 

The  almost  identical  question  here  raised  came  before  this  court  in  the 
t»fie  of  Thompson  v.  The  State,  19  Texas  Ct.  App.,  594:  ''A  State's 
witness  having  described  the  peculiarity  of  a  certain  track  seen  by  him 
at  the  place  of  the  homicide,  was  permitted,  over  objection,  to  testif y  that 
thereaf ter,  at  the  examining  trial,  he  saw  on  the  f oot  of  one  of  the  defend- 
ant's  alleged  accomplices  a  boot  which  would  have  made  such  a  track  as 
the  one  he  saw  at  said  place,''  and  the  evidence  was  held  admissible. 

5,  In  our  opinion  there  is  no  merit  in  defendant's  third  and  fourth 
büls  of  exceptions  relative  to  the  reproduction  of  the  testimony  of  C.  W. 
Churchwell,  which  had  been  reduced  to  writing  upon  the  examining  trial, 
the  witness  having  subsequently  died.  The  justice  of  the  peace  was 
properly  permitted  to  state  the  circumstances  attendant  upon  the  taking 
et  the  deceased  witness's  testimony,  and  to  identify  the  same.  As  to  the 
objection  that  the  justice's  certificate  attached  to  said  written  testimony 
is  insufficient,  it  seems  that  no  particular  form  for  such  certificate  is  pre- 
acribed  by  law,  and  in  our  opinion  the  certificate  of  the  justice  in  this 
instance,  as  shown  in  the  record  before  us,  is  suflficient.  Golden  v.  The 
State,  22  Texas  Ct.  App.,  1;  Kirby  v.  The  State,  23  Texas  Ct.  App.,  13; 
<yConnell  v.  The  State,  10  Texas  Ct.  App.,  567;  Kerry  v.  The  State,  17 
Texas  Ct.  App.,  178;  Willson's  Crim.  Stats.,  sec.  2535;  Code  Crim.  Proc, 
»rts.  267,  774.     The  testimony  of  the  deceased  witness  Churchwell,  aa 
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taken  and  reduced  to  writing,  was  properly  admitted  as  legal  eiridence  im 
the  case. 

6.  Defendant's  sixth  bill  of  exceptions  relates  to  supposed  defects  and 
omissions  in  the  Charge  of  the  court  to  the  Jury.  None  of  these  objec- 
tions  are  maintainable.  Bobbery  was  defined  literally  in  the  language 
used  in  the  Code  (Penal  Code  art.  722);  and  as  for  the  punishment,  the 
learned  trial  judge  might  well,  in  view  of  the  facts  proved  on  the  trial,. 
have  added  to  the  defini  tion  the  latter  clause  of  said  article  722,  and  thereby 
emphasized  the  crime  denounced  where  two  or  more  persons  are  acting^ 
together  using  and  exhibiting  firearms  and  deadly  weapons  in  the  aceom- 
plishment  of  their  purpose.  Correct  rules  with  regard  to  circumstantiaL 
evidence  were  clearly  announced. 

But  it  is  insisted  that  "the  court  failed  to  charge  the  jury  that  if  tha 
proof  showed  that  the  pistol  was  taken  from  the  person  and  possession  of 
Churchwell  alone,  and  that  the  money  was  taken  from  the  person  and 
possession  of  Taylor  alone,  and  that  Taylor  had  no  interest  or  property 
in  the  pistol,  and  Churchwell  had  no  interest  or  property  in  the  money* 
(and  this  was  the  uncontroverted  proof  in  the  case),  then  the  jury  should 
acquit  the  defendant,  because  such  proof  would  not  snstain  the  allegation. 
in  the  indictment  that  said  property  was  taken  from  both  Churchwell  and 
Taylor/'  The  allegation  in  the  indictment  was  that  the  pistol  was  the 
property  of  and  was  taken  from  the  person  and  possession  of  Churchwell, 
and  the  money  was  alleged  to  be  the  property  of  and  to  have  been  taken^ 
from  the  possession  of  Taylor.  These  allegations  as  to  ownership  and 
possession  were  specifically  proved  as  alleged,  and  the  Charge  of  the  court- 
conformed  the  law  to  the  allegations  and  proof.  In  robbery  "  the  indict- 
ment may  charge  the  defendant  in  the  same  count  with  felonious  acta 
with  respect  to  several  parties,  as  with  having  assaulted  A  and  B,  and 
stolen  from  A  one  Shilling,  and  from  B  two  Shillings,  if  it  was  all  one 
transaction.*'  1  Bish.  Crim.  Proc,  3  ed.,  sec.  437;  2  Bish.  Crim.  Proc., 
sec.  60. 

7.  After  the  jury  had  been  out  a  day  and  night  considering  of  their- 
verdict  they  sent  word  to  the  court  by  the  oflScer  in  charge  of  them  that 
they  could  not  agree.  The  presiding  judge  had  them  brought  into  the 
court  room,  and  stated  to  them  that  he  did  not  intend  to  discharge  them,. 
and  that  he  did  not  think  they  had  sufficiently  considered  of  the  case. 
The  Statute  makes  it  a  matter  of  discretion  with  the  court  as  to  whether 
it  will  discharge  a  jury  because  they  have  been  kept  together  such  a  time 
as  to  render  it  altogether  improbable  that  they  can  agree.  Code  Crim. 
Proc,  art.  701;  Willson's  Crim.  Stats.,  sec.  2390.  Such  discretion  is  not 
revisable  in  this  court  unless  it  has  been  abused. 

8.  Def  endant's  eighth  bill  of  exceptions  complains  that  the  court  per- 
mitted  the  testimony  of  the  deceased  witness  Churchwell,  taken  at  the 
examining  trial,  to  be  re-read  for  the  third  time  to  the  jury  after  they 
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liad  been  in  retirement  considering  of  their  yerdict  two  days  and  nights. 
Explaining  this  bill  the  learned  judge  says:  "  The  reading  of  Churchweirs 
teetimony  was  upon  the  request  of  the  jury  to  the  court,  their  statement 
being  that  they  differed  as  to  what  Churchwell  had  testified.  The  court 
thereupon  caused  the  reading,  as  above  stated,  it  having  once  before  upon 
■a  Bimilar  request  been  read  after  the  charging  of  the  jury/*  We  have  no 
€tatute  expressly  providing  for  the  reading  of  the  written  testimony  or 
Reposition  of  a  witness  where  the  jury  have  disagreed  as  to  such  testimony. 
When  the  witness  has  testified  oraiiy,  he  can  be  recalled  to  the  stand  and 
directed  to  detail  bis  testimony  again  to  the  jury  as  to  the  particular  point 
of  disagreement,  and  no  other.  Code  Crim.  Proc,  art.  697.  Where  the 
eyidence  is  by  deposition,  or  in  writing,  taken  on  examining  trial,  we  can 
886  no  good  reason  why,  if  the  jury  so  desire,  they  can  not  have  it  re-read 
to  them  where  they  have  disagreed  about  it.  Such  written  testimony  can 
not  be  easily  altered. 

At  all  events  it  is  to  be  presumed  that  it  has  not  been  altered  until  the 
-contrary  is  shown,  and  where  this  is  not  done  we  can  not  perceive  how  its 
4)eing  re-read  in  the  same  identical  language  could  mislead  the  jury,  or 
unjustly  prejudice  the  defendant.  We  are  unable  to  see  that  any  error 
has  been  committed  or  wrong  done  the  defendant  in  this  regard,  as  the 
isame  appears  in  the  bill  of  exceptions. 

9.  Defendant's  eleventh  bill  of  exceptions  complains  that  the  court 
permitted  one  TJtterbeck  to  testify,  over  defendant's  objections,  that 
three  or  four  hours  before  the  robbery,  whilst  he,  witness,  was  paying  to 
the  prosecuting  witness  Taylor,  at  a  desk  in  witness's  störe,  $125,  A.  A. 
Olark,  defendant's  brother,  and  the  one  who  was  implicated  with  him  in 
the  robbery,  was  present  in  the  störe  within  seven  or  eight  f eet  of  Taylor, 
^uid  could  have  seen  the  money  paid.  Objection  to  this  testimony  was 
that  at  thetime  of  the  money  transaction  between  TJtterbeck  and  Taylor, 
the  defendant  was  not  present,  and  there  was  no  conspiracy  or  common 
Design  at  that  time  between  defendant  and  A.  A.  Clark  to  commit  the 
robbery,  and  that  no  circumstance  connected  with,  or  act  or  conduct  of, 
A.  A.  Clark  before  the  conspiracy  was  entered  into  between  him  and  de- 
fendant was,  or  should  be  admitted  as  competent  evidence  against  de- 
fendant. 

"  When  two  or  more  persons  combine  or  associate  together  for  the  pros- 
-ecntion  of  some  fraudulent  or  illegal  purpose,  the  acts  and  declarations 
of  any  one  of  them  made  in  furtherance  of  the  common  purpose,  and 
forming  a  part  of  the  res  gestca,  are  admissible  as  evidence  against  the 
«others;  otherwise,  however,  as  to  subsequent  acts,  admissions,  or  declara- 
tions. ♦  ♦  ♦  In  regard  to  the  admission  of  the  acts  and  declarations 
•of  one  conspirator  as  original  evidence  against  each  member  of  the  con- 
vBpiracy,  substantially  the  same  rule  applies  in  criminal  as  in  civil  cases. 
*The  principle  on  which  the  acts  and  declarations  of  other  conspirators. 
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and  acts  done  at  differenttimes^  are  admitted  in  evidence  against  the  per- 
Bon  prosecuted,  is  that  by  the  act  of  conspiring  together  the  conspirators. 
have  jointly  assumed  to  themselyes,  as  a  body^  the  attribate  of  indiTidu- 
ality,  so  far  as  regards  the  prosecution  of  the  common  design,  thus  ren- 
dering  whatever  is  said  or  done  by  any  one  in  furtherance  of  that  design 
a  part  of  the  res  gestcB,  and  therefore  the  acts  of  all."  4  Am.  and  Eng. 
Encyclopsddia  of  Law^  631^  632.  As  between  conspirators^  antecedent- 
acts  and  declarations  of  each,  pending  and  in  pursoance  of  the  common 
design^  and  tending  to  throw  light  upon  its  execntion^  or  apon  the  mo- 
tive  or  intent  of  its  perpetrators,  are  competent  evidence  against  each  and 
all  of  them.  Cox  v.  The  State,  8  Texas  Ct.  App.,  256.  And  where  & 
oonspiracy  has  been  proved,  as  we  think  was  most  clearly  done  in  this 
case,  sayings  and  movements  of  other  conspirators  before  the  perpetra* 
tion  of  the  crime  are  admissible  against  the  defendant,  though  occnrring 
in  his  absence.  Williams  v.  The  State,  24  Texas  Ct.  App.,  17;  Anarch- 
ist Cases,  111.,  12  N.  E.  Rep.,  865;  McKee  v.  The  State,  Ind.,  12  N.  E. 
Eep.,  510. 

In  this  case  the  fact  that  A.  A.  Clark  saw  Taylor  receive  the  money  is- 
a  strong  circamstance  tending  to  show  that  if  he  was  not  there  to  ascer- 
tain  that  very  fact  in  furtherance  of  a  conspiracy  already  formed  to  rob- 
him,  that  the  def endant  did  know  of  the  receipt  of  the  money  by  Taylor^ 
and  that  that  knowledge  induced  him  to  enter  into  the  plan  already  de- 
termined  upon  by  his  brother  A.  A.  Clark  to  rob  Taylor.  But,  as  inti- 
mated  above,  the  evidence  tended  to  show  that  a  conspiracy  already  ex- 
isted  between  the  brothers  to  rob  Taylor,  and  A.  A.  Clark,  as  part  of  the 
plan,  might  have  entered  the  störe  to  assure  himself  of  the  fact  that 
Taylor  had  received  the  money.  It  was  a  circumstance  going  to  show 
motive  for  the  conspiracy.  It  was  a  circumstance  that  the  jury  had  the 
right  to  considtfr  in  connection  with  the  other  facts,  and  the  court  did 
not  err  in  admitting  said  evidence. 

We  have  considered  all  the  questions  raised  in  this  case,  and  have  been 
constrained  to  decide  each  and  eveTry  one  adversely  to  appellant.  We  are 
of  opinion  that  the  record  does  not  disclose  any  error  prejudicial  to  his- 
legal  rights,  and  therefore  the  judgment  is  affirmed. 


Äffirmed. 


Judges  all  present  and  concurring. 


Marteriako  Arcia  V.  The  State. 

JVö.  3^!S4.    Decided  November  13. 
1.    Indictment — Pleading. — It  is  a  rule  of  criminal  pleading  that  the  time  men- 
tioned  in  the  indictment  as  the  date  of  the  offense  must  be  a  time  anterior  to  the  filing 
of  the  indictment  but  not  so  remote  that  the  prosecution  of  the  offense  is  barred  b>r 
limitation. 
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2.  PracÜce— Evidence. — The  rule  is  fundamental  that  tbe  proof  most  oorrespond 
with  the  alle^tions.  This  rule,  however,  is  not  so  inflexible  that  it  reqolres  the  evi- 
dence  to  fix  the  time  of  an  offense  precisely  as  alleged.  It  is  sufficient  if  it  fixes  the 
time  within  the  period  of  limitation,  and  anterior  to  the  presentment  of  the  indlctment. 
This  indictment,  which  was  filed  June  11,  1888,  charged  that  the  offense  was  com- 
mitted  June  8,  1888.  But  the  proof  tends  to  fix  the  date  of  the  offense  in  June,  1889. 
Held,  not  to  support  the  allegation  of  time. 

8.  Same — ^Ftactice  in  the  Ck>urt  of  Appeals. — The  appellate  court  in  determin- 
ing  the  proof  in  a  given  case  must  regard  as  conclusive  the  recitals  of  the  Statement  of 
facts  on  that  particular  appeal,  unless  the  same  be  conf uted  by  the  recitals  of  a  sufficient 
and  properly  authenticated  bill  of  exception,  in  which  event  the  bill  of  exception  will 
oontrol.  The  record  on  a  former  appeal  of  the  same  case  can  not  be  consulted  to  ex- 
plain,  modify,  or  supply  evidence  on  the  pending  ap])eal. 

4.  Same— Beceiving  Stolen  Property,  etc.— Charge  of  the  Ckmrt  authorized 
the  Jury  to  convict  if  they  found  from  the  evidence  that  the  acts  charged  against  the 
accused  were  committed  by  him  in  June,  1889 — a  propostion  supported  by  the  proof  in 
the  case,  but  not  by  the  allegations  of  the  indictment.  Heldy  error;  and  further,  that 
the  Said  erroneous  charge  not  being  witlidrawn,  the  Submission  of  a  special  charge,  re- 
qairing  the  proof  to  conform  to  the  indictment,  could  not  operate  to  eure  the  error  in 
the  main  charge.  Note  the  distinction  between  this  and  McCoy's  case,  7  Texas  Court 
of  Appeals,  879, 

5.  Same— Ownership. — The  indictment  alleged  the  ownership  of  the  stolen  prop- 
erty  in  the  agent  of  the  express  Company.  Held,  correct,  in  view  of  the  proof  showing 
that  the  said  agent  had  the  exclusive  care,  control,  and  management  of  the  same. 

6.  Practice— Former  Jeopardy.— The  previous  trial  of  the  accused  resulted  in  a 
disagreement  of  the  Jury.  The  defendant  in  person  expressly  agreed  to  the  discharge  of 
the  }ury  upon  condition,  which  was  complied  with,  that  the  case  should  stand  continued 
nntil  the  next  term  of  the  court.  On  this  trial  the  accused  pleaded  bis  said  former  trial 
as  jeopardy.  Held,  that  the  plea  was  without  merit,  there  being  no  rule  of  law  prohib- 
iting  the  discharge  of  a  jury  by  the  personal  consent  of  the  accused. 

Appeal  from  the  District  Court  of  Webb.  Tried  below  before  Hon. 
J.  C.  Russell. 

The  conviction  in  this  case  was  for  receiving  and  concealing  stolen 
property,  knowing  it  to  be  stolen.  The  penalty  assessed  against  the  ap- 
pellant  was  a  term  of  four  years  in  the  penitentiary. 

The  opinion  suflßciently  discloses  the  case. 

Bethel  Coopwood,  for  appellant. 

TT.  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Jüdge. — Appellant  was  convicted  for  receiving 
and  concealing  stolen  property,  knowing  the  same  to  have  been  stolen. 

The  indictment  charged  that  the  offense  was  committed  on  or  about 
June  8, 1888.  This  indictment  was  presented  in  court  and  filed  on  June 
11,  1888.  It  is  fundamental  that  the  proof  must  correspond  with  the 
allegations.  With  regard  to  the  allegation  in  an  indictment  of  the  time 
of  the  commission  of  the  crime,  the  rule  is  also  wellsettled  by  our  Statute 
that  ''the  time  mentioned  must  be  some  date  anterior  to  the  presentment 


Digitized  by 


Google 


200  Tbxjls  Goubt  of  Appeals  Bepobts.  [Tyler, 

of  the  indictment^  and  not  so  remote  that  the  prosecution  of  the  offense 
is  barred  by  limitation/'  Code  Crim.  Proc,  art.  420,  subdiv.  6.  But 
whilst  the  time  alleged  must  be  anterior  to  the  presentment  of  the  in- 
dictment,  it  is  not  material  that  the  exact  date  stated  in  tlie  indictment 
be  proved  as  laid.  The  proof  may  extend  back  to  any  date  not  barred 
by  limitation  on  the  one  band,  and  on  the  other  may  establish  any  subse- 
quent  date  to  that  alleged,  provided  it  be  a  date  anterior  to  the  date  of 
the  presentment  or  Unding  of  the  indictment.  O'Connell  v.  The  State, 
18  Texas,  366;  Temple  v.  The  State,  lö  Texas  Ct.  App.,  304;  Lucas  v. 
The  State,  27  Texas  Ct.  App.,  322;  Cudd  v.  The  State,  a7Ue,  124;  Will- 
ßon's  Crim.  Stats.,  sec.  1049. 

If,  however,  the  proofs  show  that  the  date  of  the  commission  of  the 
offense  was  not  anterior,  but  subsequent  to  the  date  of  the  finding  and 
presentment  of  the  indictment,  then  indeed  it  is  manifest  beyond  ques- 
tion  that  the  variance  between  the  allegation  and  proof  is  fatal,  because 
it  is  evident  that  the  indictment  could  not  possibly  have  embraced  and 
comprehended  an  offense  not  yet  committed,  and  a  defendant  could  not 
legally  be  convicted  of  an  offense  not  legally  charged  and  embraced  in 
the  indictment. 

In  determining  the  qaestion  as  to  whether  the  evidence  in  a  case  ap- 
pealed  to  this  court  is  sufficient  to  support  and  sustain  the  allegations  in 
an  indictment,  "  we  must  be  controUed  as  to  the  facts  of  a  case  by  the 
Statement  of  facts,  and  can  not  presume  or  infer  that  the  evidence  ad- 
duced  on  the  trial  was  different  from  that  embraced  in  the  duly  authen- 
ticated  statement  of  facts,  except  where  a  bill  of  exceptions  c^ntradicts 
or  adds  to  such  statement,  in  which  case  the  bill  of  exceptions  will  con- 
trol.  *  ♦  *  This  is  the  only  safe  rule.  It  would  be  a  dangerous 
practice,  and  one  which  we  think  is  not  sanctioned  by  law,  to  indulge  in 
presumptions  and  inferences  in  such  cases.  Such  has  not  been  the  prac- 
tice heretofore."  Rainey  v.  The  State,  20  Texas  Ct.  App.,  473;  Crist  v. 
Tue  State,  21  Texas  Ct.  App.,  361;  Martin  v.  The  State,  24  Texas,  68. 

Nor  is  this  rule  in  any  manner  modified  or  changed  by  the  fact  that 
the  case  has  been  once  before  on  appeal  to  this  court.  26  Texas  Ct. 
App.,  193.  We  are  not  authorized  to  look  to  the  record  on  a  former 
appeal  to  correct  errors  or  omissions  in  a  statement  of  facts  on  the  present 
appeal.  As  presented  on  the  second  appeal,  as  to  the  facts  in  evrdence, 
the  case  must  stand  upon  its  own  merits.  We  could  as  well,  in  support 
of  the  verdict  and  judgment,  supply  the  testimony  of  a  most  important 
witness  who  testified  on  the  previous  trial  but  whose  testimony  was  not 
heard  and  passed  upon  by  the  jury  who  found  the  second  verdict.  The 
conviction  must  be  sustained,  or  it  must  fall,  on  the  record  made  up  upon 
the  trial  from  which  the  appeal  is  taken  without  reference  to  extraneous 
facts. 

Now,  in  the  case  as  wehave  it  before  us  on  this  appeal,  the  indictment 
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alleges  that  the  crime  was  committed  on  the  8th  day  of  Jane,  1888.  The 
indictment  was  filed  on  the  llth  day  of  June,  1888,  three  days  thereaf  ter. 
The  trial  from  which  this  appeal  is  prosecuted  was  had  on  the  23d  day 
of  July,  1889,  one  year  and  twenty-two  days  after  the  finding  of  the 
indietment.  The  witness  Hatley  (or  Hartley)  testified  that  a  sack  of 
money  was  taken  from  his  possession  on  the  9th  of  June,  1888,  and  that 
he  got  it  all  back  but  $44,  from  Mr.  Sanchez,  the  sheriflE,  on  the  foUow- 
ing  day,  but  he  does  not  know  from  whom  it  was  recovered. 

Gecilia  Salazar  testified:  "I  recoUect  the  robbery  of  the  express,  but 
don't  remember  the  date;"  and  after  detailing  facts  with  regard  to  the 
iicts  and  doings  of  defendant  and  one  Renteria  with  regard  to  money 
which  they  took  out  of  a  sack  or  white  bag,  she  says:  ^^This  occurred 
at  my  house  I  think  in  June  last  year.'^  Another  witness,  Mendiola> 
«ays:  "I  was  in  Laredo  on  the  lOth  of  June,  1888,  tending  court.  I 
aaw  the  money  sack  as  they  were  bringing  it  to  the  court  house." 

This  is  the  sum  total  of  the  testimony  directly  going  to  establish  the  f  act 
that  the  crime  was  committed  in  June,  1888,  as  alleged  in  the  indietment. 
On  the  other  band  Deputy  Sheriff  Yglesias  speaks  of  the  transaction  as 
having  occurred  on  the  "  9th  of  June  last,'*  and  the  date  at  which  he  was 
teetifying  being  July,  1889,  would  make  *'  June  last "  refer  to  June,  1889. 
Sanchez,  the  sheriff,  also  testifies  that  he  was  sheriff  ^^on  the  8th  of  June 
last,"  and  he  testifies  to  the  circumstances  connected  with  the  robbery 
and  defendant's  arrest  in  connection  therewith,  fixing  no  date  other  than 
that  stated.  Garcia,  the  city  marshal,  testified  that  he  was  marshal  'Mast 
June,"  and  testified  as  to  the  assistance  rendered  by  him  in  ferreting  out 
the  perpetrators  of  the  robbery  and  arresting  defendant.  Manifestly 
there  is  a  conflict  in  the  evidence  as  to  the  date  of  the  commission  of  the 
offense. 

But  this  is  not  all.  In  bis  Charge  to  the  jury  the  leamed  trial  judge, 
in  the  fourth  paragraph^  to  which  defendant  saved  a  bill  of  exception, 
applying  the  law  directly  to  the  facts  of  the  case,  says:  **  Therefore  the 
jary  are  instructed  that  if  they  shall  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  defendant,  in  Webb  County,  Texas,  on  or  about 
June  9,  1889.  did  receive  and  conceal  the  property  described  in  the  in- 
dietment," etc.,  they  will  find  him  guilty,  etc.  Thus  authorizing  the 
jury  to  find  defendant  guilty  of  a  crime  which  might  have  been  com- 
mitted eleven  months  after  the  indietment  was  found;  and  which,  ac- 
eording  to  some  of  the  testimony,  must  have  been  committed,  if  at  all, 
At  that  time. 

Instructions  are  erroneous  which  Warrant  the  jury  to  convict  on  proof 
of  acts  not  alleged  in  the  indietment.  The  fact  that  there  is  evidence 
tending  to  prove  such  extraneous  acts  aggravates  the  error  of  such  in- 
structions.  Powell  v.  The  State,  12  Texas  Ct.  App.,  238;  Rändle  v.  The 
State,  Id.,  250;  Mitten  v.  The  State,  24  Texas,  Ct.  App.,  346;  Tooney 
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T.  The  State,  5  Texas  Ct.  App.,  163;  WiUson's  Grim.  Stats.,  secs.  2335,. 
2336. 

Bat  the  Assistant  Attomey-General  contends  that  the  patent  error  in. 
the  Charge  of  the  court  was  corrected  by  a  special  reqaested  instruction 
which  the  court  gave  at  the  instance  of  def endant  in  the  f ollowing  words, 
viz.:  ^'Before  you  can  convict  the  def  endant  it  miist  appear  from  the^ 
evidence  beyond  a  reasonable  doubt,  that  defendant,  in  Webb  County, 
Texas,  on  or  aboat  the  9th  day  of  June,  1888,  did  receive  and  conceal 
the  money  described  in  the  indictment,*'  etc.;  otherwise,  to  acquit  de-^ 
fendant.  As  before  stated  the  Charge  in  the  fourth  paragraph  was  spe- 
cially  excepted  to  by  defendant.  Defendant's  special  instruction  whict 
the  court  gave  was  in  direct  conflict  with,  and  was  repugnant  to  the  said 
fourth  Paragraph  on  one  of  the  yital  issues  of  the  case  as  made  by  the 
evidence.  There  being  a  direct  conflict  between  the  main  charge  and 
the  special  instruction,  the  special  instruction,  in  the  nature  of  things, 
could  not  eure  the  error  in  the  said  fourth  paragraph  as  long  as  the  same* 
was  permitted  to  remain  a  part  of  the  main  charge.  Either  that  portion 
of  the  main  charge  should  have  been  withdrawn,  or  the  special  instruc- 
tion been  refused,  because  the  two  were  irreconcilable.  S.  A.  &  A.  P. 
By.  Co.  V.  Bobinson,  73  Texas,  277;  26  Ala.,  103. 

There  is  a  marked  difference  between  the  case  at  bar  and  the  case  of 
McCoy  V.  The  State,  7  Texas  Ct.  App.,  379,  in  which  case  a  similar  error 
was  committed  in  the  introductory  clause  of  the  charge  without  any  evi- 
dence as  to  such  wrong  date,  and  the  error  was  also  thoroughly  cured  in 
Bubsequent  paragraphs  of  the  main  charge.  Here  the  error  is  in  th& 
principal  paragraph  of  the  main  charge,  and  the  error  is  most  strongly 
Bupported  by  the  testimony.  Under  such  state  of  case  it  is  palpable  that 
the  error  was  not,  and  could  not  be  cured  by  the  special  instruction. 
Morgan  v.  The  State,  16  Texas  Ct.  App.,  593. 

As  the  case  must  be  reversed  f or  this  error,  we  are  saved  a  discussion  of 
many  interesting  questions  presented  in  the  assignment  of  errors  and  able 
brief  of  counsel  for  appellant.  In  view  of  another  trial,  in  so  far  as  the 
ownership  of  the  money  was  laid  in  the  agent  of  the  express  Company, 
we  deem  it  only  necessary  to  say  that  it  was  correctly  laid  in  said  agent, 
he  having  at  the  time  "  the  actual  care,  control,  and  managemenf  of  the 
same;  and  such  possession  under  our  law  constitutes  all  the  necessary 
elements  of  ownership  in  cases  of  this  character.  Penal  Code,  arts.  724,. 
729;  Tinney  v.  The  State,  24  Texas  Ct.  App.,  112,  and  authorities  cited. 

As  to  defendant's  plea  of  former  jeopardy,  the  same  is  clearly  not  main- 
tainable.  It  is  shown  by  the  statement  of  facts  that  at  the  previous  trial 
the  defendant  in  person  expressly  agreed  with  the  district  attomey  that 
the  Jury  might  be  discharged  on  condition,  which  was  complied  with, 
that  the  case  should  be  continued  to  the  next  term  of  court.     There  i& 
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no  mle  prohibitingthe  discharge  of  a  jurj  where  the  defendant  in  person 
agrees  that  it  may  be  done.     Willson^s  Crim.  State.,  secs.  2387,  2389. 

Beeause  of  error  in  the  Charge  of  the  court,  and  because  there  is  too 
great  nncertainty  as  to  whether  there  is  any  evidence  to  support  the  date 
of  the  crime,  as  alleged  in  the  indictment,  the  judgment  is  reversed  and 
cause  remanded. 

Reversed  and  remanded. 

Jndges  all  present  and  concurring. 

I  28  203 

|28  »74 

28  303 

30  56 

30  564 

M.  H.  Levt  V.  The  State.  —^^ 

No.sms,    Decided  N(mmber  IS,  ^  M 

1.  Manilanghter— Evidence— TTnconinniTiicated  Threats,  as  a  general  role, 
are  provable  on  a  trial  for  murder  when  the  evidence  raises  and  leaves  in  doubt  the 
qaestion  as  to  which  of  the  parties  to  the  fatal  encounter  began  the  attack.  Thej  may 
be  also  proved  to  corroborate  evidence  of  communicated  threats  previously  admitted. 
Bat  manslaoghter,  being  predicable  onlj  upon  **  adequate  cause/'  and  it  being  impos- 
Bible  for  facta  nnknown  to  the  defendant  to  enter  into  or  become  constituent  element» 
or  factors  in  creating  ''adeqoate  cause/'  uncommunicated  threats  can  have  no  weight 
in  establishing  it,  or  in  mitigating  its  punishment.  Wherefore,  the  conviction  being 
for  manslaughter,  the  accused  can  not  be  heard  to  complain  of  the  ruling  of  the  trial 
ooart  rejecting  proof  oi  uncommunicated  threats  offered  by  him.  Moreover,  the  lan- 
guage  of  the  deceased  sought  to  be  proved  as  uncommunicated  threats  in  this  case  par« 
takes  of  the  nature  of  vituperative  and  abusive  language  rather  than  threats,  and 
beudes  was  merely  cumulative  of  other  evid^ce  of  like  character  admitted  on  the  trial* 

2.  Same. — The  clothing  wom  bj  the  deceased  at  the  time  of  the  homicide  is  com- 
petent  evidence  for  the  State.  The  coat  introduced  in  evidence  on  this  trial  being  fully 
identified  as  the  coat  wom  by  the  deceased  when  shot  by  the  defendant,  it  was  no  valid 
objection  to  the  same  as  evidence  that  it  had  been  wom  by  a  negro  since  the  homicide, 
and  that  the  frock  had  been  cut  off,  and  patches  sewed  over  the  bullet  holes  in  the 
breast  and  side. 

d.  Same — ^Impeaching  Testimony.— It  is  no  longer  an  open  question  that  a  wit- 
nees  who  testifies  that  he  has  no  recollection  of  having  made  contradictory  Statement» 
imputed  to  him  may  be  impeached  by  proof  of  such  contradictory  Statements.  See  the 
opinion  in  extenso  for  a  review  of  the  authorities  on  the  question. 

4.  TWanalaughter— "  Adequate  Cause  "—Charge  of  the  Court— It  is  objected 
to  the  Charge  of  the  court  that  instructing  upon  manslaughter  it  erroneously  restricts 
"adequate  cause"  to  insulting  language  used  by  the  deceased  toward  a  female  relative 
of  the  defendant.  Heta^  that  the  objection  is  not  tenable,  in  viewof  the  evidence  which 
shows  oonclusively  that  if  manslaughter  enters  into  case  at  all  it  rests  solely  upon  in- 
sulting language  used  by  the  deceased  about  the  defendant's  mother. 

5.  Same. — To  denounce  a  man  as  a  "  son-of -a-bitch  "  or  a  ' '  damned  son-of-a-bitch  ** 
does  not  amount  to  the  "use  of  insulting  language  toward  a  female  relative"  of  such 
man,  withing  the  statutory  meaning  of  the  terms,  and  will  not  be  adequate  cause  to  re- 
doce  a  killing  to  numslaughter. 

6L  Same— Self-Defense — ^Threats — Charge  of  the  Court. — ^In  connection  with 
the  main  charge  upon  seif -defense,  the  trial  court  instructed  the  jury  as  follows:  **  If 
defendant  sought  Joiner  and  brought  on  the  difficulty  with  him  and  killed  him,  then 
in  such  case  the  defendant  can  not  rely  on  seif -defense,  and  can  not  avail  himself  of 
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threats  made  against  liis  life."  Hdd,  safficient  ander  the  proof  on  the  trial.  Nor  did 
the  trial  court,  in  view  of  the  evidence,  err  in  ref using  the  special  instructions  requested 
by  the  defendant  upon  the  law  of  seif -defense.  (For  such  special  instructions  see  the 
opinion  of  the  court.) 

7.  Same. — If  the  provocation  upon  which  the  defendant  acted  in  killing  the  de- 
«eased  was  insulting  language  used  by  deceased  about  bis  mother,  and  the  defendant 
sought  the  deceased  with  the  Intention  of  killing  him  therefor,  it  would  make  no  differ- 
ence,  bis  own  Intention  being  to  commit  a  felony,  that  the  deceased  attempted  to  draw 
a  weapon,  or  that  he  shot  to  save  bis  own  life;  he  oould  not  claim  seif -defense,  but  hia 
act  would  oonstitute  manslaughter,  he  having  provoked  the  occasion  which  produoed 
the  necessity  to  kill  the  deceased. 

Appeal  from  the  District  Court  of  Robertson.  Tried  below  before 
Hon.  John  N.  Henderson. 

The  appellant  was  convicted  of  manslaughter  under  an  indictment 
which  charged  him  with  the  mnrder  of  J.  M.  Joiner,  in  Robertson 
Oounty,  Texas,  on  the  third  day  of  November,  1888.  The  penalty  as- 
sessed  by  the  verdict  was  a  term  of  five  years  in  the  penitentiary. 

The  street  in  the  town  of  Bremond  on  which  the  killing  occurred  runs 
north  and  south.  Schmidt's  saloon  is  situated  on  the  east  side  of  the 
street  and  faces  west.  Myatt^s  saloon  is  situated  on  the  west  side  of  the 
street  and  faces  east,  but  is  south  of  the  point  opposite  Schmidt's  saloon. 
The  State's  evidence  comprehends  the  testimony  of  several  witnesses, 
whose  narratives  of  the  occurrences  immediately  attending  the  horaicide 
concur  almost  circumstantially. 

According  to  all  of  these  witnesses  the  deceased,  when  he  was  shot  by 
the  defendant,  about  3  o'clock  on^the  afternoon  of  November  3,  1888, 
was  Standing  in  the  street,  a  few  feet  distant  from  the  sidewalk,  at  the 
point  immediately  opposite  the  dividing  wall  between  Myatt's  saloon  and 
the  barber  shop  which  adjoined  it  on  the  south.  He  was  facing  nearly 
west,  and  was  engaged  in  conversation  with  John  Myatt  and  a  Mr.  Davis. 
Defendant  stepped  out  of  Schmidt's  saloon  with  a  double  barreled  shot 
gun  in  his  hands.  He  held  the  gun  in  an  attitude  to  shoot,  grasping  the 
grip  with  his  right  band,  while  his  left,  a  little  f urther  up  the  barreis, 
held  the  muzzle  slightly  elevated.  He  stepped  off  the  sidewalk,  passed 
around  a  wagon,  and  advanced  to  a  point  at  or  near  the  middle  of  the 
street,  about  forty  feet  distant  from  deceased  and  Myatt  and  Davis.  He 
then  presented  his  gun  and  called  to  Myatt,  **  Get  out  of  the  way,  John!'* 
Myatt  ran  rapidly  toward  defendant,  calling  upon  him  not  to  shoot.  De- 
fendant, waving  his  gun  to  Myatt  to  stand  aside,  told  him  again  to  get 
away,  and  about  the  time  that  Myatt  reached  a  point  within  eight  or  ten 
ieet  of  him  fired,  and  the  deceased  feil.  Deceased  discovered  the  defend- 
ant just  before  the  shot  was  fired,  and  raised  his  right  arm  and  partially 
stooped  his  body,  as  though  attempting  to  escape  the  shot.  Immediately 
-af ter  the  shot  was  fired  Myatt  seized  the  defendant,  and  asked  him,  "Are 
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you  crazy?*'  He  replied,  "  I  will  kill  any  man  who  calls  me  a  son-of-a* 
bitch!    I  am  no  son-of-a-bitch,  and  my  mother  is  no  bitch!'* 

One  of  the  witnesses  for  the  State  testified  that  a  feeling  of  bitter 
hostility  existed  between  the  defendant  and  the  deceased  for  at  least  two 
months  before  the  homieide.  On  cross-examination  this  witness  stated 
that  he  met  the  defendant  in  the  town  of  Bremond  late  in  October,  1888, 
on  whieh  oceasion  the  defendant  remarked  to  him,  *'I  understand  that 
you  are  against  Joiner  for  justice  of  the  peace,  and  I  am  glad  tohear  it/*" 
He  then  told  the  witness  that  a  short  time  before  he  met  the  deceased  in 
the  town  of  Bremond;  that  he  saw  deceased  as  he  left  either  Hearne'» 
Store  or  the  postoffice  and  started  across  the  street;  that  he  intercepted 
deceased,  called  upon  him  to  stop,  and  then  said  to  him,  ^'I  understand 
that  you  have  been  telling  around  that  I  am  a  cow-thief ;  if  you  have, 
you  are  a  d — d  lying  son-of-a-bitch!**  Deceased,  according  to  the  State- 
ment of  the  defendant  to  the  witness,  replied  to  defendant,  '^I  hay& 
only  been  reporting  what  others  have  said,'*  and  walked  off  without 
resenting  bis,  defendant's,  denuuciation.     The  State  rested. 

Dr.  G.  M.  Stephens  testified  for  the  defense  that  he  examined  the  body 
of  deceased  immediately  after  he  was  shot.  In  one  of  bis  pockets  he 
found  a  Smith  &  Wessen  ßve-shooting  pistol,  loaded  all  around.  De- 
ceased at  the  time  of  bis  death  was  justice  of  the  peace  of  the  Bremond 
precinct,  and  was  running  for  re-election. 

Silas  Morehead  testified  for  the  defense  that  he  was  härtender  at 
Schmidt's  saloon  at  the  time  of  the  tragedy.  Deceased  was  in  and  out 
of  that  saloon  a  great  many  times  on  that  day,  the  books  showing  entries 
against  him  for  31  drinks.  The  last  time  he  was  in  the  saloon  was  about 
15  minutes  before  the  shooting.  He  was  then  considerably  under  the 
influence  of  whiskey,  and  was  very  angry.  As  he  stepped  up  to  the  bar 
he  remarked  that  he  had  just  heard  something  that  made  him  so  mad  ho 
could  not  eat;  that  a  certain  party  had  boasted  of  cursing  him  a  few  days 
before.  Tuming  to  Tom  Bates  deceased  said,  '"Tom,  you  know  who  I 
mean.  It  is  Marshall  Levy — a  God  damned  cow-thie?ing  son-of-a-bitch! 
I  will  fix  him  before  night.  If  I  don't,  I  want  you  or  some  other  good 
friend  of  mine  to  kick  my  a — s  out  of  Bremond.  You  know,  Tom 
Bates,  that  he  can*t  curse  me  to  my  face.**  Bates  replied,  "No,  not 
without  fighting.**  Deceased  and  Tom  Bates  then  took  a  drink,  the  de- 
ceased continuing  while  in  the  saloon  to  denounce  the  defendant.  Besides 
the  witness,  Tom  Bates,  L.  C.  McKinney,  John  Sumner,  Mr.  Lowry  and 
others  were  in  the  saloon  at  the  time  referred  to.  Deceased  had  been 
cursing  and  denouncing  defendant  "promiscuously**  for  several  days 
preceding  the  homieide,  calling him  a  "  cowardly  son-of-a-bitch !"  a  "cow- 
thief!**  a  "ring-tailed  leader  of  cow-thieves!**  etc.  A  very  few  minutes 
after  deceased  left  the  saloon  on  the  oceasion  above  referred  to,  Walter 
Ditto  and  J.  P.  Darwin  came  into  the  saloon  through  the  east  door  f rom 
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the  horse  trsding  groand  in  the  rear  of  the  saloon.  According  to  gen- 
eral  reputation  the  deceased  was  a  man  who  would  likely  execute  a  threat 
The  witness  met  the  defendant  aboat  an  hour  before  the  killing.  He 
then  told  witness  that  he  conld  not  stand  deceased's  abuse^  and  was  going 
home  to  avoid  a  difficulty;  that  ^'if  he  went  home  perhaps  deceased 
would  cool  off. ' 

Bates,  Sumner,  and  McKinney,  testifying  forthe  defense^  snbstantially 
•corroborated  the  witness  Morehead  as  to  the  Statements  of  deceased  in 
Schmidts  barroom  a  few  minutes  before  the  killing,  varying  slightly  as 
to  the  form  of  the  epithets  used  by  deceased.  According  to  Sumner^  he 
spokeof  defendant  as  ''thatGoddamned  lying,  thieving  son-of-a-bitch;'' 
Bccording  to  Bates,  as  "that  God  damned  lying,  cow-thieving  son-of-a- 
bitch,  Marshall  Levy/'  and  according  to  McKinney,  as  "  that  God  damned 
mother-f — king,  bastardly  son-of-a-bitch!"  Sumner  testified  that  de- 
fendant, Ditto,  and  Darwin  came  into  the  saloon  a  few  minutes  after  the 
deceased  and  Bates  lef  t,  took  a  drink,  and  went  to  the  rear  of  the  saloon. 
Defendant  called  to  McKinney,  who  joined  him  in  the  back  part  of  the 
saloon.  McKinney  testified  that  when  defendant  came  into  the  saloon 
after  deceased  and  Bates  lef t,  he  asked  witness  if  he  heard  deceased  make 
remarks  about  him.  Witness  replied  that  he  did,  but  did  not  repeat  the 
remarks,  nor  did  deceased  ask  him  what  they  were.  According  to  Bates, 
deceased  concluded  his  tirade  against  defendant  in  the  barroom  by  de- 
claring  his  intention  "to  fix  the  God  damned  thieving  son-of-a-bitch  be- 
fore night,  and  I  want  some  of  his  friends  to  go  and  teil  him  what  I  say.^' 
According  to  reputation,  deceased  was  a  man  who  was  likely  to  execute 
a  threat  seriously  made  by  him.  Sumner,  who  arrested  defendant  after 
the  shooting,  asked  him  why  he  shot  Joiner.  Defendant  replied  that  he 
could  not  stand  what  Joiner  had  said,  and  was  saying  about  him. 

G.  W.  Holland  testified  f or  the  defense  that  he  met  deceased  as  he,  de- 
ceased, came  out  of  Schmidt*«  saloon  just  before  the  shooting.  Deceased 
said  to  witness  and  Mr.  Harrison,  "  I  have  just  been  in  the  saloon  telling 
Morehead  that  a  party  has  been  telling  damned  lies  on  me.  I  made  the 
remark  to  Morehead  that  the  party  is  a  God  damned  cow-thieving  son-of- 
a-bitch.  I  meant  Marshall  Levy,  and  I  cursed  him  where  I  know  he  will 
hear  of  it.  Marshall  Levy  is  a  damned  cow-thieving  son-of-a-bitch,  and 
if  he  has  any  friends,  I  would  like  for  them  to  go  and  teil  him  what  I 
say."  Witness  and  Harrison  begged  deceased  to  stop  the  use  of  such  lan- 
guage,  as  it  might  injure  his  chances  of  re-election.  He  replied  that  he 
was  of  such  temperament  that  he  could  not  help  talking  as  he  feit  when 
he  was  mad.  Witness  did  not  see  the  fatal  shot  fired,.  but  heard  defend- 
ant immediately  after  the  shooting  exclaim,  "  lamno  son-of-a-bitch;  my 
motheris  no  bitch,  and  no  man  can  call  me  so!" 

Roe  Slaughter  testified  for  the  defense  that  for  five  or  six  months  pre- 
ceding  the  killing  the  defendant's  gun  had  been  in  his,  witness^  störe 
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«xposed  ior  sale.  Just  before  the  shooting  the  defendant,  pale  and  ez- 
«ited,  came  harriedly  into  the  störe  and  got  bis  gun.  It  was  loaded  with 
buck  shot,  of  wbich  fact  defendant  was  aware.  Witness  asked  defendant 
urhat  he  was  going  to  do  with  the  gun.  He  replied  that  Joiner  had  been 
talking  about  bim  until  he  could  stand  it  no  longer^  and  that  he  was  going 
to  see  bim  and  make  bim  take  back  wbat  he  had  said.  Witness  said  to 
Mm,  "  Don^t  do  anything  rash,  Mai'sball/'  He  made  no  reply,  but  went 
out  with  the  gun;  tuiued  south^  and  soon  afterwards  the  witness  heard 
the  shot. 

Walter  Ditto  was  the  next  witness  for  the  defense.  He  testified,  in 
«ubstance,  that  he  and  J.  P.  Darwin  met  the  deceased  at  the  north  door 
of  Schmidt's  saloon  about  twenty  minutes  before  the  shooting.  Deceased 
asked  Darwin  how  the  election  for  justice  of  the  peace  was  going  out  in 
the  eastern  part  of  the  precinct.  Darwin  replied  that  the  sentiment  of 
the  people  was  divided.  Deceased  replied,  "Yes,  I  suppose  so.  Mar- 
shall Levy,  the  God  damned  cow-thieving  bastardly  son-of-a-bitch,  is 
working  against  me  in  this  election;  and  God  damn  the  son-of-a-wbore, 
I  will  kill  him  before  night!'*  Witness  and  Darwin  met  the  defendant 
at  Scbmidt's  east  door  a  few  minutes  later,  when  Darwin  told  defendant 
what  deceased  had  said  about  him.  The  Information  had  a  very  exciting 
«ffect  upon  defendant.  His  lips  quivered,  and  he  appeared  to  be  on  the 
Terge  of  shedding  tears,  when  he  remarked,  "  I  can't  stand  that."  Wit- 
ness, Darwin,  and  defendant  then  went  to  the  bar  and  took  a  drink,  after 
which  witness  and  Darwin  went  to  the  next  block  down  the  street.  Within 
a  few  minutes  witness  saw  defendant  Coming  down  the  street  with  a  gun 
in  his  hands.  He  went  in  at  the  upper  door  of  Schmidt's  saloon,  soon 
came  out  at  the  lower  door,  and  started  across  the  street  toward  Myatt's 
4saloon,  the  muzzle  of  the  gun  pointing  down.  At  that  time  deceased 
and  Myatt  were  standing  in  the  street,  a  few  feet  from  Myatt's  sidewalk, 
deceased  facing  north  and  Myatt  south.  As  defendant  walked  toward 
them,  deceased  tumed  his  head  and  saw  defendant.  He  instantly  threw 
hiß  right  band  to  his  hip  pocket  as  if  to  draw  a  pistol.  Defendant  raised 
his  gun  and  fired,  and  exclaimed,  *'  I  am  no  son-of-a-bitch,  and  my  mother 
iß  no  whore!'*  The  witness  did  not  think  the  defendant  could  have  seen 
the  deceased  between  the  time  Darwin  told  bim  of  deceased's  language  and 
the  shooting.  Myatt  started  toward  defendant  just  before  the  fatal  shot 
was  fired.  Darwin  testified  for  the  defense  circumstantially  as  did  the 
witness  Ditto. 

A  number  of  otber  defense  witnesses  testified  to  the  use  by  deceased  of 
intemperate  and  abusive  language  about  defendant,  and  John  Myatt  tes- 
tified that  at  the  very  time  he  was  shot,  or  rather  up  to  the  moment  he, 
the  witness,  left  him  to  prevent  defendant  from  shooting,  the  deceased 
was  abusing  the  defendant  to  him,  using  about  the  same  language  he  used 
in  Schmidt's  saloon. 
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The  State  introduced  two  witnesses  in  rebnttal,  who  testified  tbat  they 
were  looking  at  deceased  when  he  received  the  fatal  shot.  Deceased  did 
not,  just  before  receiving  the  shot,  throw  his  right  band  towards  bis  hip^ 
pocket.  On  the  contrary,  he  threw  it  up,  and  it  waa  in  an  elevated  Po- 
sition, holding  his  Walking  cane,  when  the  fatal  shot  was  fired. 

The  State  recalled  Walter  Ditto,  and  asked  bim  if  he  did  not,  abont  a. 
week  after  the  killing,  teil  Matt  Oldham  at  the  house  of  his,  Matt  Old- 
ham's,  motber,  in  the  presence  of  Mrs.  Oldham  and  her  two  other  sons, 
tbat  he,  Ditto,  did  not  see  Levy  shoöt  Joiner,  and  knew  notbing  about 
the  killing;  tbat  he  knew  nothing  aboat  the  case,  and  was  glad  of  it,  a» 
he  did  not  want  to  be  a  witness.  The  witness  replied  tbat  he  had  no^ 
recollection  of  making  any  sach  Statements  to  Matt  Oldham.  Matt  Old- 
ham was  then  introduced  by  the  State,  and  testified  tbat  Ditto  did  make^ 
the  Statements  thus  imputed  to  bim. 

Simmons  A  Crawford,  and  Clark,  Dyer  d  BoUnger,  f or  appellant. 

W.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

White,  Pbesiding  Jüdge. — We  have  maturely  considered,  weighed, 
and  determined  every  question  raised  in  the  voluminous  record  before 
US,  and  so  ably  submitted  in  the  brief  and  oral  argument  of  distinguished 
oounsel  for  the  appellant.  Many  of  these  questions  will  not  be  notioed 
f  urther  than  to  remark  tbat  under  well  settied  rules  and  decisions  they 
either  fall  to  show  any  error  whatsoever,  or  at  most,  none  of  them  rever- 
sible error,  in  the  rulings  complained  of .  We  only  propose  to  discuss 
such  matters  as  present  the  most  serious  issues  in  the  case. 

Defendant  has  been  found  guilty  of  manslaugbter.  Certain  evidenoe 
with  regard  to  uncommunicated  threats  was  held  inadmissible  by  the 
court.  In  our  opinion  the  proposed  excluded  evidence,  as  set  forth  in 
the  bills  of  exception,  shows  vituperative  and  abusive  language  about 
rather  than  threats  of  violence  against  the  defendant.  It  could  only  be 
cumulative  of  the  great  amount  of  similar  evidence  which  was  freely 
admitted  by  the  court.  If  the  proposed  evidence  could  be  fairly  con- 
strued  as  threats,  still,  being  uncommunicated,  they  could  not  possibly 
have  influenced  the  conduct  of  defendant,  or  had  any  bearing  upon  or 
aflord  any  presumption  as  to  his  action  in  killing  deceased,  unless  there 
had  been  a  doubt  as  tö  which  of  the  parties  commenced  the  attack,  in 
which  case  such  uncommunicated  threats  would  be  admissible  and  proper 
evidence  for  the  purpose  of  showing  tbat,  in  all  probability,  the  deceased 
made  such  attack,  and  his  motive  in  doing  so.  Whart.  Crim.  Ev., 
9  ed.,  sec.  757.  Such  evidence  has  also  been  held  admissible  to  corrobo- 
rate  evidence  of  communicated  threats  previously  admitted.  Holler  v. 
The  State,  37  Ind.,  57;  Cornelius  v.  The  Comm.,  15  B.  Mon.,  (Ky.) 
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539;  Horr.  &  Thomp.  Self-Def.,  568,  569.  But  such  evidence  could 
possibly  have  no  weight  in  establißhing  manslaughter  or  in  mitigating  its 
punishment,  because  manslaughter  is  predicable  only  upon  "adequate 
cause/^  and  facte  unknown  to  defendant  can  not  enter  into  and  become 
constituent  elements  or  f actors  in  creating  ^'adequate  cause/'  But  as 
stated  above,  the  proposed  evidence,  as  it  is  set  f orth,  can  not  by  any  fair 
construction  of  language  be  denominated  threats,  or  indeed,  anything 
more  than  vulgär  and  abusive  epithets;  and  such  being  their  character, 
they  were  properly  excluded  because  uncommunicated,  and  affording  no 
light  as  to  the  homicide.  There  was  any  amount  o£  such  evidence  ad- 
mitted. 

Clothing  worn  by  deceased  at  the  time  he  was  shot  was  permitted  to 
be  produced  in  evidence  before  the  Jury.  Such  evidence  was  admissible 
and  proper.  King  v.  The  State,  13  Texas  Ct.  App.,  277;  Hart  v.  The  State, 
15  Texas  Ct.  App.,  202,  and  authoritiescited.  See  also  75  Ala.,  14;  65  Ga., 
508;  eiCaL,  391;  121  Mass.,  69;  90 Ind.,  320;  99 Ind.,  413;  8Crim.  Law 
Mag.,  640.  Deceased's  coat  was  identified  beyond  question  as  the  one 
worn  by  him  on  the  fatal  occasion.  It  had  been  given  to  a  negro,  who 
had  worn  it  since  it  had  come  into  his  possession,  and  he  had  cut  off  the 
skirt  of  the  coat  and  his  wife  had  sewed  patches  over  the  bullet  holes  in 
the  side  and  breast.  There  was  not  the  slightest  evidence,  however,  that 
there  had  been  any  illegal  or  unwarranted  tampering  with  said  coat,  nor 
is  there  any  pretence  that  it  did  not  show  the  character  and  location  of 
the  ballet  holes  just  as  they  appeared  upon  it  the  day  of  the  homicide. 

When  defendant's  witness  Ditto  was  upon  the  stand  the  prosecution, 
for  the  purpose  of  laying  a  predicate  to  contradict  his  testimony,  asked 
him  on  cross-examination,  fixing  time,  place,  and  parties,  if  he  did  not 
teil  Matt  Oldham  that  he  did  not  see  the  killing  of  Joiner  by  Levy,  and 
that  he  knew  nothing  about  it.  To  which  the  witness  replied  that  he 
'*did  not  remember  whether  he  did  or  not.**  And  again,  fixing  time, 
place,  and  parties,  the  witness  was  asked  if  he  did  not  teil  Matt  Oldham 
that  he  did  not  see  Levy  shoot  Joiner,  and  did  not  know  anything  about 
the  killing,  and  was  glad  of  it,  as  he  did  not  wish  to  be  a  witness  in  the 
Gase.  To  which  the  witness  replied  that  he  "  does  not  remember  telling 
Matt  Oldham  any  such  thing.'*  Matt  Oldham  was  called  by  the  State 
to  prove  that  the  above  Statements  were  made  by  said  witness  Ditto. 
Defendant  objected  to  such  contradictory  evidence,  upon  the  ground  that 
it  is  only  upon  a  denial,  direct  or  qualified,  by  the  witness  that  he  had 
made  such  statements  that  proof  of  his  having  done  so  was  authorized 
and  allowable.  The  court  o vermied  the  objection,  and  permitted  the 
contradictory  statements  to  be  proved.  This  was  not  eiTor.  In  Walker*» 
case,  17  Texas  Ct.  App.,  16,  it  was  held  that  "  when  a  witness  denies  or 
falls  to  remember  that  on  former  occasions  he  made  statements  incon- 
sistent  with  his  testimony  on  the  trial,  evidence  that  he  did  make  such 
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Statements  is  admissible  upon  the  establishment  of  a  proper  and  snfficient 
predicate." 

TJpon  the  admissibility  of  this  character  of  evidence  the  Supreme  Court 
of  Alabama  say:  "The  rulings  in  such  cases  have  not  been  uniform. 
Phillips  in  his  work  on  Evidence  says  that  Tindal,  C.  J.^  in  a  ease  before 
him,  '  Said  he  had  never  heard  such  evidence  admitted  in  contradiction, 
except  where  the  witness  had  expressly  denied  the  statement/  and  he  re- 
jected  the  evidence;  and  on  another  occasion  Lord  Abinger,  C.  B.,  ex- 
pressed a  similar  opinion.  But  Parke^  B. ,  in  a  case  before  him  held  that 
contradictory  Statements  of  a  witness  could  be  introduced  to  impeach  his 
evidence,  though  in  order  to  lay  a  foundation  for  them,  and  to  enable  the 
witness  to  explain  them,  ^a  proper  predicate  must  be  laid.  If  the  witness 
admits  the  conversation  imputed  to  him  there  is  no  necessity  to  give  fur- 
ther  evidence  of  it,  but  if  he  says  he  does  not  recoUect,  that  is  not  admis- 
sion,  and  you  may  give  in  evidence  on  the  other  side  to  prove  that  the 
witness  did  say  what  was  imputed,  always  supposing  the  statement  to  be 
relevant  to  the  matter  at  issue/*'  2  Phil,  on  Ev.,  4  Am.  ed.,  with  Cowen 
&  Hill's  and  Edwards'  notes,  959,  960. 

We  agree  with  Mr.  Phillips  that  the  ruling  of  Baron  Parke  is  the  most 
sound  and  fittest  to  be  followed.  If  the  rule  were  other wise  is  might 
happen  that  under  the  pretense  of  not  remembering  a  witness  who  has 
made  a  fahe  statement  and  knows  it  to  be  false  would  escape  contradic- 
tion  and  exposure.  This  particular  question  seems  rarely  to  have  come 
up  in  American  courts  whose  decisions  are  reported.  We  find,  however, 
that  in  Vermont  the  rule  corresponds  with  that  adopted  by  Baron  Parke. 
Holbrook  v.  Holbrook,  30  Vt.,  433.  "If  the  witness  says  he  has  no 
recollection  of  having  made  such  contradictory  Statements  they  may  be 
proved.''  Payne  v.  The  State,  60  Ala.,  80.  See  also  Williams  v.  The  State, 
24  Texas  Ct.  App.,  637. 

The  only  other  matters  we  propose  to  discuss  are  the  complaints  that 
have  been  urged  to  the  Charge  of  the  court  as  given,  and  the  refusal  of 
certain  requested  Instructions  propounded  in  behalf  of  the  defendant. 

It  is  urgently  insisted  that  the  Charge  upon  manslaughter  was  errone- 
ous  in  that  it  restricted  "adequate  cause"  alone  to  insulting  language 
used  by  the  deceased  towards  or  about  the  defendant's  mother.  Defendant 
has  been  found  guilty  of  manslaughter,  and  in  our  opinion  if  manslaughter 
be  in  the  case  made  by  the  f asts,  it  rests  solely  upon  the  insulting  language 
of  deceased  about  or  towards  the  defendant's  mother.  Defendant's  lan- 
guage used  at  the  instant  after  he  fired  the  fatal  shot,  as  testified  to  by 
his  witnesses  Ditto  and  Darwin,  "I  am  no  son-of-a-bitch,  and  my  mother 
is  no  whore,'*  most  clearly  indicates  his  motive  in  and  the  cause  which 
impelled  him  to  commit  the  homicide.  Some  of  the  State's  witnesses 
also  say  that  Levy  remarked,  "I  am  no  son-of-a-bitch;'*  "he  can't  call 
me  a  d — d  son-of-a-bitch.'*    If  these  latter  were  either  of  them  the  cause 


Digitized  by 


Google 


1889.]  Lbvy  V.  The  State.  211 

of  the  killing^  then  to  use  such  expression  about  another  would  not  come 
within  the  legal  meaning  of  our  statutory  terms  "insulting  words  toward 
a  female  relative/^  and  would  not  be  adequate  cause  to  reduce  a  killing 
to  manslaughter.  Simraons  v.  The  State,  23  Texas  Ct.  App.,  653;  Will- 
«on's  Crim.  Stats.,  sec.  1022. 

It  is  objected  that  the  sixteenth  paragraph  of  the  court's  Charge  is  not 
eufficiently  füll.  The  court's  Instruction  was,  *'  if  defendant  sought  Joiner 
and  brought  on  the  difficulty  with  him  and  killed  him,  then  in  such  case 
the  defendant  can  not  rely  on  self-defense,  and  can  not  avail  himself  of 
threatB  made  against  bis  life.^'  It  is  insisted  that  this  instruction  is  incom- 
plete  in  that  it  should  have  been  f  urther  suppleoiented  by  the  additional 
converse  proposition,  that  ^*if  defendant  sought  Joiner,  not  for  the  pur- 
paöe  of  provoking  a  difficulty  with  him,  but  to  ask  him  to  refrain  from 
f  urther  talking  of  and  about  him,  or  to  retract  some  abusive  language 
he  had  used  towards  defendant,  or  for  any  other  innocent  purpose,  and 
that  Joiner,  before  any  act  done  or  word  spoken  by  defendant,  made  a 
hostile  demonstration  as  if  to  draw  a  weapon  and  defendant  then  killed 
him,  that  then  defendant^s  right  of  self-defense  would  not  be  impaired 
or  loet.^'  And  upon  the  same  subject  it  is  claimed  for  error  that  the 
court  refused  defendant 's  second  requested  instruction  to  the  effect: 
**That  if  defendant,  after  beiug  informed  of  the  vile  and  opprobrious 
epithets  and  language  used  by  deceased  towards  him,  and  of  the  serioos 
threats  to  take  bis  life,  armed  himself  with  a  shot  gun  and  sought  an 
interview  with  deceased,  not  for  the  purpose  of  provoking  a  difficulty 
with  deceased  and  doing  him  serious  bodily  barm,  or  taking  bis  life,  and 
that  he  only  carried  the  gun  for  bis  own  protection,  and  that  as  soon  as 
Joiner  saw  him  (defendant)  he  made  an  hostile  demonstration  aa  if  to 
draw  a  weapon,  and  defendaut  thereupon  shot  and  killed  him  in  bis  own 
necessary  self-defense,  you  will  find  defendant  not  guilty.^'  In  our  opin- 
ion  the  evidence  did  not  call  for  or  Warrant  these  additional  Instructions. 
They  announce  sound  principles  if  they  were  only  applicable  to  the  facts. 

We  have  seen  that  from  the  language  used  by  defendant  the  instant 
after  the  killing,  the  only  inference  deducible  is  that  he  killed  deceased 
because  of  bis  insulting  language  concerning  his  mother.  If  that  was 
the  provocation,  and  he  sought  the  occasion  with  the  Intention  to  avenge 
the  insult  by  killing  deceased,  then  it  matters  not,  his  own  Intention  be- 
ing  to  commit  a  felony,  whether  deceased  attempted  to  draw  a  weapon 
or  not,  or  whether  he  shot  to  save  himself  from  being  killed,  the  defend- 
ant could  not  Claim  self-defense  in  such  State  of  case,  but  his  crime  would 
be  in  either  event  manslaughter,  he  having  provoked  the  occasion  which 
prcMluced  the  necessity  to  take  the  life  of  deceased. 

Did  he  seek  deceased  with  the  innocent  Intention  of  inducing  or  per- 
suading  him  to  retract  his  abusive  language,  and  did  he  carry  his  double- 
barreled  shot  gun  loaded  with  deadly  huck  shot  as  a  means  of  persuasion 
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or  of  protection?  Deceased  had  sent  him  not  only  most  abusiTe  and  in- 
sulting  messages^  but  had  also  said  that  he  intended  to  kill  defendant 
before  night.  Defendant  knew  bis  desperate  charaeter,  and  that  he  was 
a  man  likely  to  execute  bis  threats.  He  not  only  had  received  these  mes- 
sages,  bat  it  is  f urther  shown  in  the  testimony  that  just  after  he  was  in- 
formed  of  them  he  was  in  such  proximity  to  the  deceased  that  he  must 
have  heard  in  person  the  additional  revilings  and  denunciations  which 
the  enraged  man,  doubly  infuriated  by  bis  drunkenness,  continued  to 
breathe  forth  unceasingly.  He  can  stand  it  no  longer  He  goes  off  some 
distance;  gets  bis  trusty  shot  gun,  already  loaded;  comes  back;  sees  bis 
deadly  enemy  across  the  street,  and  advances  towards  him  with  bis  gun 
ready  to  present.  The  party  conversing  with  deceased  sees  him,  and 
Starts  to  intercept,  and  begs  him  not  to  shoot.  Defendant  waves  him 
away  and  teils  him  to  stand  aside,  and  without  one  word  to  deceased  fires 
upon  him.  If  bis  intentions  were  peaceableand  bis  mission  an  innocent 
one,  why  not  apprise  deceased  of  it?  Especially  so  when,  if  it  be  true, 
he  sawthat  deceased,  mistaking  bis  motives  and  purposes,  was  apparently 
preparing  to  draw  a  deadly  weapon  upon  him. 

Under  these  circumstances  can  there  be  the  slightest  doubt  that  de- 
fendant intentionally  provoked  the  occasion  which  produced  thekilling? 
If  so,  there  can  be  no  self-defense  in  bis  case.  A  person  can  not  avail 
himself  of  a  necessity  which  he  has  knowingly  and  wilf ully  brought  upon 
himself.  Willson's  Crim.  State.,  sec.  981;  Thumm  v.  The  State,  24 
Texas  Ct.  App.,  667;  Allen  v.  The  State,  Id.,  216. 

Our  conclusion  upon  the  whole  case  is  that  the  law  has  been  fairly  and 
justly  administered  on  the  trial  in  the  court  below,  and  no  reversible 
error  having  been  made  to  appear  on  the  record  before  us,  the  judgment 
is  affirmed. 

Aßrnied. 

Judges  all  present  and  concurring. 

I  88  212 

88  480 

I  29  230  

38  212 

32  154 

PoNEY  Hawthoune  V.  The  State. 

iVö.  S24£.    DeMed  NoToeniber  16, 

1.  Assault  to  Miirder— Self-Defense — Charge  of  the  Court. — If  the  charge  of 
the  court  submits  to  the  jury  a  theory  of  defense  not  presented  by  the  evidence,  it  Ir 
error  which  innres  to  the  benefit  of  the  accused,  and  he  can  not  be  heard  to  complain 
on  appeal  that  the  instniction  was  imperfect  or  erroneous.  See  the  opinion  in  exteTiaa 
for  the  subßtance  of  evidence  on  a  trial  for  assault  with  intent  to  murder,  held  not  to 
raise  the  issue  of  self-defense. 

2.  Same — Aggravated  Assault  and  Battery. — Explaining  the  law  of  ag^ra- 
vated  assault,  the  charge  of  the  court  embodies  the  statutory  definition  of  manslaughter. 
In  the  same  connection  it  embodies  an  abstractly  correct  explanation  of  *  *  adequate  cause,  ** 
but  restricts  it  to  an  assault  and  battery  by  the  injured  party  upon  the  accused  causixi^ 
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io  the  latter  pain  or  bloodshed.    Held,  tbat  in  tbe  absenoe  of  proof  even  snggesting 
such  an  assault  and  battery,  tbe  Charge  was  erroneous. 

3.  Same — "  Adequate  Cause." — Any  condition  or  circumstance  wbicb  is  capable 
of  creating  sudden  passion  sufficient  to  render  tbe  mind  of  a  person  of  ordinary  temper 
incapable  of  cool  reflection  may  constitute  "adequate  cause,"  and  wbere  tbe  evidence 
shows  a  number  of  conditions  or  circumstances  tending  either  singly  or  collectively  to 
«onstitate  what  a  jury  migbt  consider  adequate  cause,  tbe  cbarge  of  tbe  court  sbould 
leave  tbe  jury  at  liberty  to  consider  tbem  all  in  detennining  wbetber  or  not  adequate 
^use  existed.  See  tbe  opinion  for  a  State  of  proof  beld  to  demand  of  tbe  trial  court  an 
instruction  in  comformity  witb  tbis  rule. 

4.  Same— Evidence. — It  was  proved  on  a  trial  for  assault  to  murder  tbat  tbe  in- 
juped  party  publicly  accused  tbe  defendant  of  stealing  a  plow;  refused  to  modify  or 
witbdraw  tbe  cbarge;  tbreatened  to  kill  defendant;  afterwards  sent  for  defendant  to 
«etile  tbe  quarrel  amicably,  and  wben  defendant  called  upon  bim  in  response  to  bis  in- 
yitation,  and  requested  bim  to  witbdraw  or  modify  tbe  accusation  of  tbeft,  be  refused 
to  do  so,  and  seized  bis  gun  in  a  tbreatening  manner.  Tbe  defense  offered,  but  was  not 
permitted  by  tbe  court  to  prove,  tbat  tbe  accusation  of  tbeft  made  against  tbe  defendant 
by  tbe  injured  party  was  false.  JBeldf  tbat  tbe  proposed  proof  was  competent,  and 
sbould  bave  been  admitted. . 

Appeal  from  the  District  Court  of  Bosque.  Tried  below  before  Hon. 
J.  M.  Hall. 

The  conviction  in  this  case  was  for  an  assault  with  intent  to  murder 
John  Bennett.  A  term  of  two  years  in  the  penitentiary  was  the  penalty 
aesessed  by  the  verdict. 

The  opinion  sufficiently  discloses  the  case. 

Lochett  £  Lockeft,  for  appellant. 

W,  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  Jüüge. — In  some  important  particulars  there  is  conflict 
between  the  evidence  adduced  by  the  State  and  that  adduced  by  the 
defendant.  For  the  purposes  of  this  opinion  we  will  state  substantially 
only  so  much  of  the  evidence  as  presents  the  defensive  theories  of  the 
case. 

Some  weeks  prior  to  the  difficulty,  Bennett,  the  injured  party,  accused 
tbe  defendant  of  the  thef t  of  a  plow.  Shortly  thereaf ter  the  parties  met 
and  a  quarrel  ensued  between  them  about  said  accusation,  and  there  is 
some  evidence  tending  to  show  that  Bennett,  on  that  occasion,  sought  to 
assaalt  defendant  with  a  pistol.  Bennett  thereafter  tbreatened  to  kill 
the  defendant,  and  the  threat  was  coramunicated  to  the  defendant  prior 
to  the  diflSculty  now  under  consideration.  A  mutual  friend  of  the  par- 
ties sought  to  have  them  settle  their  troubles  amicably,  but  Bennett 
would  make  no  concessions,  and  persisted  in  bis  accusations  and  enmity 
Ägainst  the  defendant.  However,  a  few  days  before  the  difficulty  in 
which  defendant  shot  Bennett,  the  latter  sent  word  to  the  former  to  come 
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and  see  him  that  they  might  have  a  peaceable  Bettlement  of  their  tronble. 
Defendant  received  this  message,  and  in  Company  with  one  Waddell,  a 
friend  of  his,  went  to  see  Bennett,  and  found  him  in  his  field  at  work. 
Defendant  told  Bennett  he  had  come  to  have  a  peaceable  settlement. 
Bennett  replied,  "all  right/'  Waddell  then  asked  Bennett  if  he  would 
sign  a  written  Instrument  stating  that  he  did  not  believe  that  defendant 
stole  the  plow,  or  that  he  had  no  evidence  that  he  etole  it.  Bennett 
answered  that  he  would  not,  and  sprang  a  few  feet  away  and  seized  a  gan 
which  was  on  the  ground.  Defendant  also  seized  the  gun,  and  while  he 
and  Ben  nett  were  scuffling  over  it,  Waddell  took  it  away  from  them. 
Bennett  then  ran,  and  the  defendant  pursued  him,  firing  three  shots  from 
a  pißtol  at  him  as  they  ran,  one  of  which  shots  Struck  Bennett  in  the 
arm.  Defendant  overtook  Bennett,  caught  and  threw  him  down,  and 
inflicted  several  blows  on  his  head  with  a  rock.  It  was  proved  by  several 
witnesses  that  Bennett's  general  reputation  for  peace  and  quiet  was  bad, 
and  that  he  was  a  man  who  would  be  likely  to  execute  a  threat  made  by 
him. 

As  we  view  this  evidence  it  does  not  raise  the  issue  of  seif -defense,  be- 
cause  it  is  manifest  that  at  the  time  the  defendant  shot  at  Bennett,  and  at 
the  time  he  beat  him  with  the  rock,  he.  Bennett,  was  disarmed,  was  fiee- 
ing  from  his  adversary,  and  threatening  no  violence  to  him.  Whatever 
danger  to  the  defendant  may  have  existed  at  the  commencement  of  the 
diflßculty  had  entirely  ceased  at  the  time  defendant  fired  the  shots  and 
inflicted  the  blows  with  the  rock.  The  right  of  self-def ense  is  based  upon 
and  limited  by  necessity.  When  the  necessity,  real  or  apparent,  ceases,. 
the  right  no  longer  exists.  Hobbs  v.  The  State,  16  Texas  Ct.  App.,  517;. 
Blake  v.  The  State,  3  Texas  Ct.  App.,  581;  Lander  v.  The  State,  1;^ 
Texas,  462.  But  the  trial  judge  in  his  Charge  to  the  jury  submitted  self- 
defense  as  an  issue  in  the  case,  and  the  error  of  the  charge  in  this  partic- 
ular  being  favorable  to  the  defendant,  he  can  not  complain  of  such  error, 
nor  that  the  law  of  self-defense  was  imperfectly  or  erroneously  explained. 

We  are  of  the  opinion  that  the  evidence  fairly  presents  the  issue  of  ag- 
gravated  assault  and  battery.  Upon  this  issue  the  charge  of  the  court  is, 
we  think,  incomplete,  in  some  particulars  incorrect,  and  does  not  plainly 
present  the  law  applicable  to  the  facts  proved.  In  explaining  the  law  of 
aggravated  assault,  the  charge  gives  the  statutory  definition  of  man- 
slaughter.  In  explaining  "adequate  cause''  it  states  that  "insulting 
words  or  gestures,  or  an  assault  and  battery  so  slight  as  to  show  no  inten- 
tion  to  inflict  härm  or  injury,  unaccompanied  by  violence,  are  not  suffi- 
cient  to  reduce  the  degree  of  miirder  to  the  grade  of  manslaughter,  but 
an  assault  and  battery  causing  pain  or  bloodshed  is  an  adequate  cause,"  etc. 
While  this  portion  of  the  charge  is  abstractly  correct,  it  is  not  applicable 
to  the  evidence.  There  was  no  proof  that  Bennett  committed  a  slight 
assault  and  battery  upon  the  defendant,  or  an  assault  and  battery  caus- 
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ing  pain  or  bloodßhed.  TJnder  this  charge,  the  only  "adequate  cause'* 
was  an  assault  and  battery  committed  by  Bennett  upon  the  defend- 
ant^  caasing  to  the  latter  pain  or  bloodshed.  Of  course  the  jury 
would  conclude  under  this  charge  that  adequate  cause  did  not  exist,  be« 
cause  no  such  assault  and  battery  was  committed^  and  therefore  self-de- 
fense  not  being  shown,  they  must  necessarily  find  the  defendant  guilty 
of  an  assault  with  intent  to  murder.  "Adequate  cause''  should  not  have 
been  so  restricted.  Any  condition  or  circumßtance  which  is  capable  of 
creating  sudden  passion  suflBcient  to  render  the  mind  of  a  person  of  ordi- 
nary  temper  incapable  of  cool  reflection,  may  constitute  "adequate 
cause/'  and  where  the  evidence  shows  a  number  of  conditions  or  circum- 
stances  tending  either  singly  or  coUectively  to  constitute  what  a  jury 
might  consider  adequate  cause^  the  charge  should  leave  the  jury  at  üb« 
erty  to  consider  them  all  in  determining  whether  or  not  adequate  cause 
existed.  Orman  v.  The  State,  24  Texas  Ct.  App.,  495.  Thus,  in  this 
case,  the  jury  should  have  been  given  the  liberty  under  tho  charge  of 
considering,  in  determining  the  question  of  adequate  cause,  that  Bennett 
had  accused  the  defendant  of  the  theftof  a  plow;  that  he  had  refused  to 
retract  or  modify  such  accusation;  that  he  had  threatened  defendanfs 
life;  that  he  had  sent  defendant  word  to  come  and  see  him  for  the  pur- 
pose  of  having  a  peaceable  settlement  of  their  trouble,  and  that  when  de- 
fendant went  to  see  him  about  the  matter,  he  still  refused  to  retract  or 
modify  the  accusation  of  thef t,  and  seized  his  gun  in  a  threatening  man- 
ner. The  jury  should  have  been  left  free  to  determine  the  question  of 
"adequate  cause"  from  all  the  facts  in  evidence  tending  to  show  such 
cause,  instead  of  being  restricted,  as  they  were  by  the  charge,  to  a  single 
cause,  and  that  a  cause  not  shown  by  the  evidence. 

Again,  if  "adequate  cause"  existed  at  the  commencement  of  the  dif- 
ficulty,  and  the  defendant  then  acted  under  the  immediate  influence  of 
passion  produced  thereby  to  that  degree  which  rendered  his  mind  inca- 
ble  of  cool  reflection,  such  passion  may  have  continued  to  exist  through- 
out  the  diflSculty,  and  may  have  influenced  him  in  firing  the  shots  and 
in  beating  Bennett  with  the  rock;  and  if  it  did,  he  would  not  be  guilty 
of  an  assault  with  intent  to  murder.  This  phase  of  the  case  is,  we  think, 
presented  by  the  evidence,  and  called  for  appropriate  instruction  from 
the  court,  but  was  not  embraced  in  the  charge,  and  hence  the  charge  is 
in  this  particular  materially  imperfect.  West  v.  The  State,  2  Texas  Ct. 
App.,  460;  Hobbs  v.  The  State,  16  Texas  Ct.  App.,  517;  Howard  v.  The 
State,  23  Texas  Ct.  App.,  265. 

It  was  competent  for  the  defendant  to  prove,  if  he  could,  that  he  was 
innocent  of  the  accusation  of  the  theft  of  the  plow,  and  any  testimony 
tending  to  establish  his  innocence  of  that  charge,  if  offered  by  him, 
should  have  been  admitted.  Wadlington  v.  The  State,  19  Texas  Ct. 
App.,  266;  Tillery  v.  The  State,  24  Texas  Ct.  App.,  251.     It  appears 
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from  a  bill  of  exception  in  the  record  that  some  such  testimony  was 
ofFered  by  the  defendant  and  rejected,  but  the  bill  of  exception  is  so  im- 
perfect  and  indefinite  that  the  ruling  of  the  court  is  not  presented  in 
such  manner  as  to  enable  us  to  revise  it. 

Because  of  the  defects  and  errors  in  the  charge  of  the  court,  which  we 
have  specified,  the  judgment  is  reveised  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 


Dick  Kichardsox  v.  The  State. 

No.  S^4S.     Decided  November  16. 

1.  Practice — Continuance — Diligence. — Even  when  the  application  oonformfl 
strictly  to  the  Statutes,  a  continuance  is  not  a  matter  of  right,  but  is  addressed  to  the 
8ound  discretion  of  the  court.  If,  however,  the  continuance  has  been  refused,  and  the 
accused  convicted,  and  the  absent  testimony,  in  the  light  of  the  evidence  on  the  trial, 
appears  material  and  probably  true,  it  devolves  upon  the  trial  court  to  award  a  new  trial. 
See  the  opinion  for  a  showing  of  diligence  in  an  application  for  continuance,  held  suffi- 
cient  as  to  one  of  the  absent  witnesses,  and  insuiücient  as  to  the  other. 

2.  Same. — Article  564  of  the  Code  of  Procedure  provides  that  "any  material  fact 
stated  affecting  diligence  in  an  application  for  continuance  may  be  denied  by  the  ad- 
verse  parly.  The  denial  shall  be  in  writing,  supported  by  the  oath  of  some  credible 
person,  and  filed  as  soon  as  practicable  after  the  filing  of  the  application  for  continu- 
ance." Failure  to  controvert  the  diligence  when  the  application  for  continuance  is  filed 
will  not  preclude  the  State  from  doing  so  when  it  is  again  brought  for  ward  on  the  motion 
for  new  trial. 

8.  Same. — Article  565  of  the  Code  of  Procedure  provides  that  "when  a  denial  is 
filed  *  *  *  the  issue  shall  be  tried  by  the  judge,  and  he  shall  hear  testimpny  by 
affidavits,  and  grant  or  refuse  the  continuance  according  to  the  law  and  facts  of  the  case." 
And  article  781  of  the  same  Code  provides  that  when  the  truth  of  the  causes  set  forth 
in  the  motion  for  new  trial  is  controverted,  "the  judge  shall  hear  evidence  by  aüidavit 
or  otherwise,  and  determine  the  issue."  These  provisions  must  be  held  to  exclude  all 
evidence  on  such  issue  except  that  provided  by  affidavit,  or  by  testimony  under  oath, 
in  open  court. 

4.  Same — Manalaughter— C?harge  of  the  Court.— The  application  for  continu- 
ance set  out  that  the  defense  would  prove  by  the  absent  witness  Charlton  that  the  de- 
ceased,  a  few  days  before  the  homicide,  told  him  that  the  defendant  was  a  *'  half  ne^rro 
and  a  bastard,  and  that  his  mother  was  a  half  negro  and  a  whore,  and  had  raised  a 
family  of  bastards,"  of  which  Statement  the  absent  witness  informed  the  defendant. 
The  trial  court  held  this  proposed  evidence  iramaterial  because  the  defendant  did  not 
kill  the  deceased  immediately  upon  next  meeting  him.  But  the  testimony  tends  to 
show  that  the  defendant's  first  subsequent  meeting  with  the  deceased  was  at  a  party  on 
the  fatal  night;  that  when  he  discovered  the  presence  of  the  deceased  at  the  party  he 
■declared  his  intention  to  ask  him  if  he  meant  what  he  had  been  saying  about  him,  de- 
fendant, and  his  family;  that  during  the  evening  he  went  out  of  the  house  upon  the 
invitation  of  the  deceased,  and  asked  deceased  if  he  meant  what  he  had  been  saying 
about  him  and  his  family;  that  deceased  replied,  **  Yes,  I  mean  every  damned  word  of 
itl"  and  drew,  cocked,  and  snapped  a  pistol  at  defendant,  whereupon  defendant  infiicted 
the  fatal  cut.    Held:    Notwithstanding  the  failure  of  the  defendant  to  kill  the  deceased 
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immediately  apon  meeting  him  at  the  party,  the  proof  fairly  raised  the  issue  of  man- 
slaaghter,  basing  the  adequate  cause  upon  the  new  and  not  the  former  provocation; 
rendered  the  testimony  of  the  absent  witness  Charlton  material  and  probably  true,  and 
demanded  of  the  court  a  Charge  applicable  to  the  case  as  made  by  said  proof.  See  the 
opinion  in  extenso  on  the  question. 

6.  Same. — In  all  trials  for  murder  it  is  the  imperative  düty  of  the  trial  court,  in  its 
«haige  of  the  Jury,  to  define  the  term  '*  malice,"  and  Omission  to  do  so  is  error. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  Hon. 
E.  W.  Terhune. 

Thiß  conviction  was  in  the  second  degree  for  the  murder  of  John  Ladd, 
«nd  the  penalty  assessed  by  the  verdict  was  a  term  of  sixteen  years  in  the 
penitentiaiy. 

The  evidence  pertinent  to  the  rulings  of  this  court  is  sufficiently  stated 
in  the  opinion. 

M.  M.  Brooks,  S,  D.  Stinson,  and  Sherrill  £  Austin  for  appellant. 
W,  L,  DavidsoUy  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge. — This  appeal  is  from  a  judgment  of  con- 
viction for  murder  of  the  second  degree. 

Defendant  made  his  first  application  for  continuance  on  account  of  the 
absence  of  two  witnesses,  John  Crane  and  W.  E.  Charlton.  Defendant 
was  arrested  and  placed  in  jail  on  the  5th  of  July,  and  on  the  8th,  as  soon 
as  he  had  employed  his  counsel,  he  sued  out  process  for  his  witness  Crane 
to  Hunt  County,  the  county  of  his  alleged  residence  and  the  county  of 
the  trial,  which  process  was  returned  into  court  on  the  12th  not  executed, 
the  witness  not  being  found  after  diligent  search.  This  application  for 
continuance  was  presented  to  the  court  on  the  15th,  the  day  of  the  trial, 
and  three  days  after  the  return  of  the  process.  It  alleged  that  at  that  date 
Crane  was  temporarily  absent  from  the  State. 

As  to  the  absent  witness  Charlton  the  defendant  sued  out  an  attach- 
ment to  ßains  County,  the  county  of  the  said  witness's  residence,  on  the 
lOth  day  of  July,  which  attachment  was  returned  on  the  12th  not  exe- 
cnted.  After  the  return  of  process  in  both  instances  on  the  12th,  de- 
fendant took  no  other  steps  within  the  next  three  days  to  secure  the 
testimony  or  the  presence  of  said  witnesses.  It  appears  that  the  witness 
Crane,  several  weeks  prior  to  the  trial,  started  to  Washington  Territory 
with  cattle,  but  whether  to  remain  there  and  become  a  Citizen  perma- 
nently  was  not  known,  and  the  witness  himself  had  not  finally  deter- 
mined.  In  either  event  it  would  have  been  imposoible  to  take  and  return 
the  deposition  of  the  witness  in  time  for  the  trial  of  the  case.  If  it  had 
been  shown  that  the  witness  had  permanently  removed  to  and  settled  in 
Washington  Territory,  and  this  fact  might  have  been  ascertained  by  de- 
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lendant^  then  indeed  due  diligence  would  reqnire  that  the  proper  effort 
had  been  made  to  take  his  deposition  as  authorized  by  the  Code.  Code 
Crim.  Proc,  art.  764,  ei  seq.;  Bowen  v.  The  State,  3  Texas  Ct.  App.,  617. 
Such  diligence,  however,  could  be  excused  where  it  is  made  to  appear  that 
by  the  use  of  such  due  diligence  the  testimony  by  deposition  of  said  wit- 
ness  could  not  have  been  obtained  in  time  for  the  trial.  Hennessy  v. 
The  State,  23  Texas  Ct.  App.,  340;  Willson's  Crim.  Stats.,  sec.  2164. 
This  we  think  was  apparent  in  this  case,  and  the  diligence  was  sufficient 
as  to  the  witness  Crane. 

As  to  the  witness  Chariten  the  diligence  was  not  perhaps  as  strict  as 
it  might  and  probably  should  have  been,  the  fact  being  that  another  at- 
tachment, if  sued  out  promptly  after  the  retum  of  the  first,  in  all  prob- 
ability  could  have  been  or  might  have  been  served  upon  the  witness,  had 
he  been  in  Rains  County.  Jackson  v.  The  State,  23  Texas  Ct.  App.^ 
183.  Thus  it  appears  that  the  diligence  as  to  one  witness  was  sufficient^ 
whilst  it  was  insufficient  as  to  the  other.  When  all  the  statutory  require- 
ments  have  been  complied  with  in  the  application  a  continuance  is  not, 
under  our  present  law  (Penal  Code,  art.  ö60,  subdiv.  6),  a  matter  of 
right,  but  its  truth,  merit,  and  sufficiency  are,  notwithstanding,  still 
matters  to  be  passed  upon  and  withm  the  sound  discretion  of  the  court. 
But  if  the  continuance  be  ^efused,  and  the  defendant  be  convicted,  the 
court  is  required  to  grant  a  new  trial  where  the  absent  testimony  appears 
material  and  probably  true;  and  if  the  absent  testimony,  in  view  of  the 
evidence  adduced  on  the  trial,  appears  material  and  probably  true,  the 
fact  that  the  application  failed  to  comply  strictly  with  the  requirenienta 
of  the  Statute  should  not  defeat  the  granting  of  the  new  trial.  And 
especially  is  this  so  with  regard  to  the  strictness  of  the  diligence  used» 
Willson's  Crim.  Stats.,  section  2186;  Simmons  v.  The  State,  26  Texaa 
Ct.  App.,  514;  McCline  v.  The  State,  25  Texas  Ct.  App.,  247.  Of 
course  if  there  has  been  a  total  want  or  a  gross  neglect  in  the  exercise  of 
diligence  the  defendant  would  not  be  entitled  to  have  either  his  applica- 
tion for  continuance  or  motion  for  new  trial  on  this  point  considered.  In 
such  case  he  could  have  no  ground  of  complaint. 

"Any  material  fact  stated  affecting  diligence  in  an  application  for  con- 
tinuance may  be  denied  by  the  adverse  party.  The  denial  shall  be  in 
writing,  and  shall  be  supported  by  the  oath  of  some  credible  person  and 
filed  as  soon  as  practicable  after  the  filing  of  the  application  for  a  con- 
tinuance.'' Code  Crim.  Proc,  art.  564.  And  "when  a  denial  is  filed 
*  *  *  the  issue  shall  be  tried  by  the  judge,  and  he  shall  hear  testimony 
by  affidavits  and  grant  or  refuse  the  continuance  according  to  the  law 
and  the  facts  of  the  case.''  Code  Crim.  Proc,  art.  565.  In  this  case 
the  State  did  not  controvert  the  diligence  as  above  provided,  nor  in  fact 
was  the  application  controverted  at  all  in  the  first  instance.  Still  this 
did  not  preclude  the  State  from*  controverting  it  as  to  diligence  on  the 
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motion  for  a  new  trial.  Walker  v.  The  State,  13  Texas  Ct.  App.,  618; 
Jetton  V.  The  State,  17  Texas  Ct.  App.,  311. 

Where  the  truth  of  the  causes  set  forth  in  the  motion  for  new  trial  is 
controverted  the  practice  is  for  "the  judge  to  hear  evidence  by  affidavit 
or  otherwise  and  determine  the  issue.^'  CodeCrim.  Proc,  art.  781.  In 
this  case  the  motion  for  new  trial  was  controverted,  and  especially  so 
with  referenee  to  defendant's  application  for  continuance.  Defendant 
saved  a  bill  of  exceptions  to  the  overruling  of  his  application,  to  which 
the  learned  trial  judge  appends  a  lengthy  explanation  of  the  reasons 
which  actuated  him  in  his  ruling  in  ref using  the  new  trial,  in  so  far  as  it 
was  based  upon  this  application  for  a  continuance.  After  he  had  over- 
ruled  the  application,  and  during  a  recess  of  court,  he  says  he  saw  and 
conversed  in  person  privately  with  the  fäther  of  the  absent  witness  Crane, 
and  the  father  told  him  (the  judge)  that  he  had  heard  his  son  teil  what 
he  knew,  and  that  his  son  did  not  see  the  difficulty  nor  any  part  of  it. 
The  judge  says  he  did  not  believe  the  witness  Crane  would  testify  as  set 
out  in  the  application,  and  if  he  did,  he  did  not  think  such  ttjstimony 
would  be  true  or  probably  true. 

We  are  not  satisfied  even  as  to  the  propriety  of  a  judge  privately  seek» 
ing  Information  as  to  a  matter  of  fact  pending  before  him  for  decision. 
Such  Statements  are  hearsay,  and  are  not  legitimate  evidence.  His  de- 
cision on  the  motion  for  new  trial  should  be  based  upon  the  evidence  he 
has  heard  by  affidavit  or  otherwise,  Code  Crim.  Proc,  art.  781,  supra. 
It  must  be  evidence  testified  or  sworn  to  on  the  hearing  before  him,  and 
where  the  witness's  Statements,  credibility,  and  means  of  knowledge  can 
be  fuUy  and  legally  ascertained.  Bx  parte,  independent,  and  unswom 
Statements  should  not  be  allowed  to  override  a  defendant's  swoni  State- 
ment. The  judge  might,  if  he  deemed  proper,  have  called  Crane's  father 
to  the  stand  if  he  knew  or  had  any  reason  to  believe  that  said  Crane  knew 
facts  important  and  pertinent  to  the  issue,  and  thereby  have  given  de- 
fendant a  right  to  subject  him  and  his  Statements  to  the  legal  tests  ap- 
pHed  generally  to  witnesses  and  their  evidence,  if  he  had  sodesired.  We 
have  only  animadverted  upon  this  matter  because  the  trial  judge  in  his 
explanation  has  expressed  a  desire  that  we  should  prescribe  some  rule  in 
the  premises.  We  have  no  hesitancy  in  saying,  however,  that  in  so  far 
as  the  absent  witness  Crane  was  involved  in  the  contest  over  the  motion 
for  a  new  trial,  in  our  opinion,  his  decision  holding  that  the  said  testi- 
mony  would  not  be  given  by  the  witness  if  present,  and  that  if  given  it 
would  not  probably  be  true,  is  correct  and  f ully  supported  by  the  affida- 
vits  of  the  witnesses  Jackson,  Kinsingham,  and  Harlow. 

As  to  the  absent  witness  Chariten,  by  whom  defendant  proposed  to 
prove  that  late  in  the  evening  before  the  homicide  said  witness  told  de- 
fendant of  insulting  language  used  by  deceased  towards  the  mother  of 
defendant,  in  his  explanation  the  learned  judge,  as  one  of  his  reasons  for 
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not  believing  that  the  proposed  testimony  was  probably  true,  or  that 
Charlton  ever  had  such  conversation  with  defendant,  says  that  the  ac- 
cused  testified  in  bis  own  behalf,  and  that  he  does  not  testify  that  Charl- 
ton told  him  anything.  In  this  the  learned  judge  is  cert^inly  mistaken, 
because  in  the  Statement  of  facts  approved  by  him  as  correct,  we  find  in 
the  testimony  of  the  defendant  that  he  speaks  of  going  to  Black  Jack 
Grove,  and  says,  *'I  also  had  a  talk  with  W.  E.  Charlton,  who  told  me 
about  the  same  thing  that  John  Smith  did  about  Ladd's  talk  conceming 
me  and  my  niother/'  And  in  the  coutest  over  the  new  trial  two  of  de- 
fendant's  witnesses,  Halbrook  and  Parham,  state  in  their  afüdavits  that 
they  were  at  Black  Jack  Grove,  and  defendant  was  there  until  late  in  the 
afternoon,  and  that  they  saw  him  in  conversation  with  Charlton. 

Bat  the  court  further  says  that  said  testimony,  if  true,  was  not  mate- 
rial,  because  the  evidence  in  the  case  failed  to  show  that  defendant  killed 
the  deceased  upon  bis  first  meeting  with  him  after  he  had  been  informed 
of  the  insulting  language  used  by  deceased  towards  bis  mother,  and  that 
therefore  defendant  could  not  legally  avail  of  such  *^adequate  cause"  to 
reduce  the  killing  to  manslaughter.  Penal  Code,  art.  598;  Melton  v. 
The  State,  24  Texas  Ct.  App.,  47;  Parker  v.  The  State,  Id.,  61;  Nor- 
man V.  The  State,  26  Texas  Ct.  App.,  221;  Willson's  Crim.  Stats.,  sec. 
1022. 

In  bis  testimony  the  defendant  says,  "  I  lef t  town  and  went  to  Mr.  Cal 
Kippey's,  where  there  was  a  party.  I  did  not  know  that  Ladd  would  be 
at  the  party,  but  after  I  had  been  there  for  quite  a  while  I  saw  him. 
Some  time  after  I  got  there  Ladd  came  to  me  and  said  he  wanted  to  see 
me.  I  told  him  to  wait  a  minute.  At  that  time  I  was  talking  to  some 
one  in  the  hall.  After  a  few  moments,  when  the  conversation  was  con- 
oluded,  I  turned  and  said  to  him  I  was  ready,  and  what  did  he  want. 
He  said  he  wanted  to  see  me,  and  I  went  out  of  the  north  hall  door  with 
him.  He  went  in  front  of  me,  and  as  he  walked  off  the  steps  leading  to 
the  cistern  he  put  bis  right  band  under  bis  coat  about  bis  hip  pocket. 
We  walked  out  close  to  the  cistern  and  stopped,  and  when  I  said  to  him, 
*Do  you  mean  all  you  have  been  saying  about  me  and  my  mother?'  and 
he  replied,  *  Yes,  I  mean  every  d — d  word  of  it,'  and  immediately  drew 
his  pistol,  cocked  it,  and  presented  it,  and  snapped  it  at  my  head.  I 
knocked  the  pistol  up  with  my  left  band,  and  I  think  I  knoöked  it  out 
of  his  band,  and  stabbed  him  with  my  right.  I  do  not  know  whether  I 
knocked  the  pistol  out  of  his  band  or  not.  When  I  stabbed  him  he 
turned  and  ran  round  tlie  house.     I  left  soon  thereafter." 

The  State's  witness  lluff  says  that  a  short  time  beföre  the  difficulty, 
while  he  and  defendant  were  out  in  the  yard  together,  the  defendant  said, 
'^I  see  John  Ladd  here.  I  am  going  to  ask  him  if  he  means  what  he 
has  been  saying  about  me  and  my  family.'' 

State^s  witness  Love  testified  that  he  saw  defendant  walk  up  to  Ladd, 
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touch  him,  and  teil  him  he  wanted  to  see  him,  and  they  went  out  together. 

Thomas  Center,  defendant's  witness,  relates  the  matter  pretty  much  aa 
defendant  does,  and  he  says  that  after  they  had  walked  out  and  off  the 
gallery,  he  heard  defendant  eay,  "John,  do  you  mean  all  you  have  been 
saying  about  me  and  my  folks?''  and  Ladd  replied,  "  Yes,  I  mean  every 
damned  word  of  it/'  and  he  says  he  heard  a  pistol  elick  and  snap.  The 
ingulting  language  üsed  by  deceased  was  that  defendant's  mother  "was 
a  part  negro,  a  whore,  and  had  raised  a  family  of  bastard  children,  and 
that  defendant  was  a  half  negro/'  Several  witnesses  testified  to  having 
heard  deceased  use  this  language,  and  the  application  for  continuance 
Btated  that  the  absent  witness  Charlton  had  told  defendant  about  dark 
at  Black  Jack  Grove  that  deceased  had  used  this  language,  and  that  such 
would  be  bis  testimony. 

The  court  says  the  testimony  became  immaterial  because  defendant  did 
not  kill  deceased  as  soon  as  he  met  him.  Suppose  he  did  not  kill  him  as 
Boon  as  he  first  met  him,  but  suppose  that  he  doubted  that  deceased  had 
or  could  have  used  such  language,  notwithstanding  he  had  been  so  often 
told  that  he  had,  and  that  he  determined  to  satisfy  bis  own  mind  by  ask- 
inghim  in  person  about  it,  and  that  upon  bis  doing  so  the  deceased 
repeated  the  language  to  him  in  person.  Was  not  that  a  new  and  aggra- 
vating  insult,  and  one  doubly  calculated  to  iniiame  bis  mind  to  such  a 
degree  of  passion  as  to  render  it  incapable  of  cool  reflection?  And  sup- 
pose he  acted  upon  that,  and  not  upon  the  previous  provocation,  was  that 
any  the  less  an  adequate  cause  because  it  was  repeated  to  him  in  person? 
A  man  may  well  doubt  that  it  is  possible  that  another  could  have  defamed 
bis  wife  or  mother  until  he  has  it  confirmed  from  bis  own  lips,  and  to 
hear  him  utter  the  defamatory  language  with  bis  own  lips  is  far  more  in- 
snlting  than  to  have  reports  of  such  insults  come  at  second  band  from  a 
thousand  reliable  sources.  Some  men,  perhaps,  under  the  circumstances 
would  not  have  waited  as  defendant  did,  but  would  have  slain  deceased 
upon  the  Information  he  had  already  received.  This  does  not  alter  the 
question.  If  defendant  asked  the  deceased  out  of  the  house  for  the  pur- 
pose  of  ascertaining  from  him  whether  or  not  he  had  used  the  insulting 
language  about  his  mother  as  he  had  been  informed,  and  deceased,  in 
reply  to  his  question,  stated  that  he  had  said  and  meant  every  word  im- 
puted  to  him,  and  the  defendant,  under  the  immediate  influence  of  the 
Budden  passion  this  insulting  language  aroused  slew  him,  he  would  only 
be  guilty  of  manslaughter,  provided  the  jury  believed  the  passion  was 
such  as  to  infiame  his  mind  so  as  to  render  it  incapable  of  cool  reflection. 
Willson's  Crim.  Stats.,  sec.  1022;  Williams  v.  The  State,  24  Texas  Ct. 
App.,  637;  Eanes  v.  The  State,  10  Texas  Ct.  App.,  421.  As  tending 
to  show  that  the  killing  was  on  account  of  the  insulting  language  to  his 
mother,  and  for  no  other  cause,  we  are  of  opinion  that  the  proposed  tes- 
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timony  of  tlie  absent  witness  Chariten  was  both  material  and  probably 
true,  in  the  light  of  the  other  evidence  in  the  case. 

We  are  also  of  opinion  that  the  Charge  of  the  court  failed  and  omitted 
pertinently  and  affirmatively  to  instruct  the  jury  upon  that  phase  of  the 
law  of  manßlaughter,  which  we  have  above  indicated.  Nowhere  in  the 
Charge  were  the  jury  told  what  would  be  the  law  if  defendant  called 
deceased  out  or  went  out  on  invitation  of  deceased^  and  then  asked  him 
concerning  the  insulting  language  and  deceased  repeated  the  same  in  per- 
son  to  him,  thereby  offering  a  new  insult.  Nor  was  this  precise  phase  of 
the  case  presented  in  any  of  the  refused  instructions. 

Again,  defendant  has  been  found  guilty  of  murder  of  the  second 
degree.  Now,  whilst  malice  does  not  enter  into  nor  become  an  dement 
of  manslaughter,  it  is  one  of  the  main  constituents  of  all  murder,  and 
the  rule  is  well  settled  that  in  all  trials  for  murder  the  charge  of  the 
court  should  explain  the  term  malice,  Babb  v.  The  State,  12  Texas  Ct. 
App.,  491;  Caruthers  v.  The  State,  13  Texas  Ct.  App.,  339;  Willßon's 
Orim.  Forme,  708,  709.  The  learned  trial  judge  has  omitted  to  explain 
the  term  malice  to  the  jury  in  his  Charge,  and  the  charge  is  therefore 
defective. 

For  the  several  reasons  above  indicated  the  judgment  is  reversed  and 
Krause  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 


Arthur  Schnaubert  v.  The  State. 

No.  S292,    Decided  November  20. 
Theft — ^Evidence. — See  tbe  opinion  for  the  substance  of  evidence  hM  insoffident  to 
fiupport  a  conviction  for  cattle  tbeft. 

Appeal  f rom  the  District  Court  of  Coleman.  Tried  below  bef  ore  Hon. 
J.  W.  Timmins. 

This  conviction  was  for  the  theft  of  one  head  of  neat  cattle,  and*  the 
penalty  assessed  against  the  appellant  was  a  term  of  two  years  in  the 
penitentiary. 

The  opinion  sufficiently  states  the  Bubstance  of  the  evidence. 

Sims  £  Snodgrass,  for  appellant. 

W.  L.  Davidson,  Assistant  Attomey-G^eneral,  for  the  State. 

WiLißON,  JüDGE. — This  conviction  is  not  warranted  by  the  evidence. 
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It  was  not  proved  that  the  defendant  ever  had  possession  of  or  claimed 
as  bis  property  the  alleged  stolen  animal.  The  only  eyidence  which  tends 
in  the  slightest  degree  to  connect  him  with  the  thef  t  of  said  animal  is 
that  a  brand  upon  the  same  had  been  altered  so  as  to  make  it  resemble  a 
brand  claimed  by  defendant.  But  there  is  no  evidence  that  the  defend- 
ant altered  or  was  in  anyway  concerned  in  altering  said  brand.  If  the 
Statement  of  facts  before  us  contains  all  the  evidence  adduced  on  the  trial, 
and  we  must  presume  that  it  does,  we  can  not  conceive  upon  what  basis 
the  Jury  founded  their  conolusion  of  the  defendant 's  guilt,  or  what  reason 
influenced  the  trial  judge  in  refusing  the  defendant  a  new  trial. 

Other  questions  presented  are  not  passed  upon,  as  they  are  not  likely  to 
■occur  on  another  trial.  The  judgment  is  reversed  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 

White,  P.  J.,  absent. 


Wilson  Sweet  t.  The  State. 

No.  3098.     Decided  November  20. 

1.  Forgery — Practice — New  TriaL— See  the  opinion  for  the  substanoe  of  absent 
testimonj  set  out  in  a  motion  for  continuance  hMy  in  view  of  the  proof  on  the  trial,  to 
have  entitled  the  accosed  to  a  new  trial,  the  continuance  baving  been  refused. 

2.  Same— Charge  of  the  Court. — See  the  Statement  of  the  case  for  the  substanoe 
of  evidence,  in  view  of  which  the  trial  court  erred  in  omitting  to  instruct  the  jury  in 
■acoordance  with  article  441  of  the  Penal  Code,  to  the  eifect  that  if  the  defendant,  in 
nuüüng  the  alleged  forged  order,  if  he  did  make  it,  acted  under  an  authority  which  he 
had  good  reason  to  believe,  and  actually  did  believe  to  be  sufficient,  he  would  not  be 
^liilty  of  forgery,  though  the  authority  was  in  fact  insufficient  and  void. 

Appeal  from  the  District  Court  of  Gregg.  Tried  below  before  T.  M. 
Campbell^  Esq.^  Special  Judge. 

The  conviction  was  for  forgery,  and  the  penalty  assessed  against  the 
appellant  was  a  term  of  two  years  in  the  peuitentiary. 

The  indictment  sets  out  the  substanoe  of  the  alleged  forged  instrument 
as  foUows: 

"Longview,  Texas,  August  20,  1888. 

^^  A,  A.  Killingsworth:  Please  let  Wilson  Sweet  have  fifteen  dollars, 
or  get  him  a  coffin,  and  charge  same  to  me,  and  oblige, 

"Yours, 

"Dick  Fields.'' 

A.  A.  Killingsworth  testified  for  the  State  that  the  defendant  came  to 
him  on  the  morning  of  August  20,  1888,  and  asked  him  for  the  loan  of 
mouey,  or  to  stand  good  for  him  for  the  purehase  money  of  a  coflBn  in 
which  to  bury  bis  mother.     The  witness  refused,  and  defendant  went  off. 
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Abont  an  hour  later  he  returned  to  the  witness's  office  and  presented  to 
him  the  order  described  in  the  indictment.  Believing  the  order  to  be 
genuine,  the  witness  paid  him  fifteen  dollars,  on  the  credit  of  Dick  Fields. 
On  his  cross-examination  the  witness  said  that  he  had  lost  the  order  since 
he'cashed  it.  He  remembered,  however,  that  it  was  written  in  a  very 
legible  band,  and  not  in  a  scrawl.  He  was  not  familiär  with  the  hand- 
writing  either  of  Fields  or  defendant. 

Dick  Fields  testified  for  the  State  that  the  defendant  applied  to  him 
on  the  moming  of  August  20,  1888,  to  make  him  a  coffin  in  which  to 
bury  his  mother.  Witness  declined  upon  the  plea  that  he  was  too  busy. 
Defendant  then  asked  him  to  stand  as  security  for  him  for  the  purchase 
money  of  a  coflBn  at  Northcutt's  störe.  Witness  ref  used  upon  the  plea 
that  he  had  recently  paid  two  security  debts,  and  did  not  intend  to  incur 
any  more.  He  then  advised  the  defendant  to  go  to  Sheriff  Killingsworth, 
and  see  if  he  would  not  let  him  have  the  money,  or  get  him  a  coflSn.  He 
left,  and  returned  to  witness^s  place  late  in  the  evening  and  told  witnesa 
that  he  got  the  money  from  Killingsworth,  and  that  within  a  few  days 
he  would  send  the  amount  to  witness  to  pay  Killingsworth.  The  witness 
told  him  in  reply  that  he  had  better  remit  the  money  direct  to  Killings- 
worth. Witness  did  not  execute,  nor  did  he  authorize  the  execution  of 
the  Order  described  in  the  indictment.     The  State  closed. 

Five  witnesses  for  the  defense  testified  that  to  their  knowledge  the  de- 
fendant was  utterly  illiterate,  and  could  neither  read  nor  write. 

R.  B,  Levy,  for  appellant. 

W.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

WiLLSON,  JüDGE. — This  couviction  is  for  the  forgery  of  an  order  in 
writing  purporting  to  be  the  act  of  one  Fields.  We  think  a  new  trial 
should  have  been  awarded  the  defendant  because  of  the  absence  of  the 
witness  Bryant  Thompson,  whose  testimony,  we  think,  was  material  and 
probably  true.  Defendant  made  a  first  application  for  continuance  to 
enable  him  to  obtain  said  testimony,  in  which  he  showed  that  he  had 
used  reasonable  diligence  to  have  said  witness  present  at  the  trial,  which 
application  the  court  overruled.  It  is  stated  in  said  application  that  de- 
fendant expected  to  prove  by  said  witness  that  he  heard  Fields  authorize 
defendant  to  obtain  from  Killingsworth,  the  drawee  of  the  alleged  forged 
Order,  fifteen  dollars,  the  amount  named  in  said  order,  on  the  credit  of 
him,  the  said  Fields.     This  testimony  would  be  material  in  several  aspects, 

1.  As  tending  to  show  that  defendant  had  lawful  authority  to  make  said 
Order,  or  had  good  reason  to  believe,  and  actually  did  believe,  that  in  ob- 
taining  the  nioney  from  Killingsworth  he  acted  under  sufficient  authority. 

2.  As  tending  to  ehow  that  in  the  transaction  he  acted  without  an  intent 
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to  injure  or  defraud.  3.  As  tending  to  show^  in  connection  with  other 
eridence  adduced  on  the  trial^  that  the  order  was  genuine;  that  the  same 
had  in  fact  been  execiited  by  said  Fields.  It  can  not  be  said^  in  view  of 
the  evidence  on  tbe  trial,  that  said  absent  testimony  is  not  probably  true. 

We  are  f urther  of  the  opinion  that  ander  the  peculiar  facts  of  this 
case  the  court  should  have  instructed  the  jury  in  accordance  with  artiele 
441  of  the  Penal  Code,  to  the  effect  that  if  the  defendant  in  making 
said  Order,  if  he  did  make  it,  acted  under  an  authority  whieh  he  had 
good  reason  to  believe,  and  actually  did  believe,  to  be  snfficient,  he  was 
not  guilty  of  forgery,  though  the  authority  was  in  fact  insufficient  and 
void.  This  we  think  was  a  part  of  the  law  of  this  case,  there  being  some 
eridence  tending  to  show  that  Fields  had  authorized  the  defendant  to 
get  the  money  from  Killingsworth  on  his,  Fields's,  credit;  and  it  being 
Bhown  also  that  defendant  was  ignorant  and  illiterate,  and  may  theref ore 
have  reasonably  believed  that  such  authority  justified  the  making  of  such 
Order. 

Upon  the  whole  case,  as  presented  in  the  record,  we  are  impressed 
with  the  belief  that  the  ends  of  justice  will  be  best  subseryed  by  accord- 
ing  to  the  defendant  another  trial.  The  judgment  is  therefore  reversed 
and  the  cause  is  remanded. 

Reversed  and  remanded. 

White,  P.  J.,  absent. 


William  Covington  v.  The  State. 

Ho,  SSIO.    Deeided  N<yüemJber  S7, 

1.  Betting  on  an  Election— Interpretation  of  the  Ck>de8.~Article  871  of  tho 
Penal  Code  provides  as  foUows:  *  *  If  any  person  shall,  whether  before  or  after  the  hap- 
pening  of  any  public  election,  held  within  this  State,  wager  or  bet  in  any  manner  what- 
ever  upon  the  result  of  any  such  election,"  etc.  Construing  this  Statute  the  court  holds 
that  it  applies  only  to  elections  in  this  State,  and  can  not  be  extended  toerabrace  wagers 
upon  elections  held  in  another  or  the  other  States  of  the  Union. 

2.  Same. — The  wager  in  this  case  was  that  Cleveland  and  not  Harrlson  would  be 
elected  President  of  the  United  States  on  the  6th  day  of  November,  1888.  Construed 
as  a  whole,  the  Statement  of  facts  shows  that  the  wager  was  upon  the  result  of  the 
elections  held  in  the  several  States  of  the  Union  for  President.  Heldy  that  such  proof 
not  only  does  not  support  the  charge  in  the  indictment,  but  it  does  not  show  a  violatioa 
of  the  law  of  this  State. 

Appeal  from  the  County  Court  of  Smith.  Tried  below  before  Hon. 
B.  B.  Beaird,  County  Judge. 

The  opinion  states  the  case.  A  fine  of  $25  was  the  penalty  assessed  by 
the  verdict. 

D.  Y.  Gaines,  for  appellant. 

VoLXXVIIl-15 
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W.  L.  Davidson,  Assistant  Attomey-General,  f  or  the  State. 

WiLLSOKy  JüDGE. — It  is  charged  in  the  indictment  that  the  defendant 
onor  about  the  Istdayof  November,  A.  D.  1888,  in  Smith  County,  Texas, 
did  unlawfully  wager  and  bet  with  one  0.  L.  Caspary  upon  the  result  of 
a  public  election  to  be  thereafter  held  in  said  State  for  the  purpose  of 
eleeting  public  oflBcers  under  the  authority  of  the  Constitution  and  laws 
of  the  United  States  and  said  State  of  Texas,  to-wit,  said  public  election 
to  be  thereafter  held  on  the  6th  day  of  November,  A.  D.  1888. 

It  was  proved  on  the  trial  that  on  the  7th  day  of  November,  1888,  in 
said  Smith  County,  the  defendant  wagered  or  bet  with  C.  L.  Caspary  that 
Cleveland  and  not  Harrison  would  be  elected  the  next  President  of  the 
United  States — that  is,  it  was  agreed  between  them  that  if  Cleveland  was 
elected  President  of  the  United  States,  Caspary  would  give  the  defendant 
fifty  doUars,  but  if  Harrison  was  elected  to  said  oflSce,  the  defendant  would 
give  Caspary  a  certain  saddle.  After  the  determination  of  the  fact  that 
Harrison  was  elected  President,  the  saddle  which  defendant  staked  was 
delivered  to -Caspary.  It  is  recited  in  the  statement  of  facts  before  us 
that  "the  bet  was  upon  the  result  of  the  last  presidential  election  held 
the  6th  day  of  November,  1888,  in  Smith  County,  and  in  the  State  of 
Texas,  for  the  purpose  of  eleeting  public  ofBcers,''  etc.  We  can  not 
reconcile  this  last  quoted  statement  with  the  other  facts  proved,  and  we 
are  forced  to  the  conclusion  that  it  does  not  mean  what  it  impoii» — that 
is,  that  the  wager  was  upon  the  result  of  the  election  in  this  State  alone. 
Such  meaning  is  contradicted  by  the  terms  of  the  wager  as  proved,  and 
by  the  payment  of  the  wager  by  the  defendant,  when,  if  the  wager  had 
been  upon  the  result  of  the  election  held  in  this  State,  defendant  would 
have  been  the  winner,  instead  of  the  loser.  Considering  the  statement 
of  facts  as  a  whole,  we  think  it  is  manifest  therefrom  that  the  wager  was 
not  upon  the  result  of  the  election  held  in  this  State  November  6,  1888, 
but  was  upon  the  result  of  the  elections  held  in  the  several  States  of  the 
United  States  for  President.  The  election  held  in  Texas  November  6, 
1888,  did  not  and  could  not  determine  the  contest  between  Cleveland  and 
Harrison  for  the  presidency.  That  contest  could  only  be,  and  was  deter- 
mined,  by  the  result  of  elections  held  in  each  of  the  several  States  of  the 
Union,  or  rather  by  the  votes  of  the  electors  elected  at  said  elections. 

Article  371  of  our  Penal  Code  provides  as  follows:  "If  any  person 
shall,  whether  before  or  after  the  happening  of  any  public  election,  held 
within  this  State,  wager  or  bet,  in  any  manner  whatever,  upon  the  result 
of  any  such  election,"  etc. 

It  will  be  observed  that  the  election  must  be  one  held  within  this  State, 
and  that  the  wager  or  bet  must  be  upon  the  result  of  such  election.  It 
can  not  be  a  violation  of  this  law  to  wager  or  bet  upon  the  result  of  an 
election  held  in  another  State,  or  upon  the  result  of  elections  held  in  the 
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«eyeral  States  of  the  United  States.  As  we  construe  the  article  quoted, 
the  wager  or  bet  made  between  the  defendant  and  Caspary  is  not  embraeed 
irithin  the  Inhibition  of  said  article,  because  said  wager  or  bet  was  not 
Bpon  the  result  of  an  election  held,  or  to  be  held,  within  this  State. 

Other  States  have  penal  Statutes  relating  to  wagering  or  betting  on 
•elections,  but  we  have  found  no  Statute  precisely  the  same  as  ours.  We 
have  found  none  which  restricts  the  offense  to  an  election  held  within 
the  State.  Our  determination  of  this  case  is  controlled  by  the  piain, 
unequivocal  terms  of  our  Statute.  We  are  not  at  liberty  to  extend  its 
meaning  and  Operation  beyond  those  terms.  It  matters  not  what  may  be 
the  common  law,  or  the  Statutes  and  decisions  of  other  States  upon  this 
«ubject,  we  must  be  guided  by  the  Statute  of  this  State. 

We  hold  therefore  that  the  evidence  in  this  case  does  not  conform  to 
and  Support  the  indictment;  and  further,  that  the  facts  proved  do  not 
fihow  any  violation  of  the  law  of  this  State. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 


Tim.  Reagan  v.  The  State. 
1^0.  S£6L    Dedded  N<mmber  ^, 

1.  Attempt  to  Bape— Indictment.— It  is  not  essential  that  an  indictment  in 
diarging  an  attempt  to  rape  by  threats  alone,  shall  allege  specifically  that  the  threats 
were  directed  against  the  person  of  the  injured  female. 

2.  Same. — It  is  contended  on  this  appeal  that  a  conviction  for  attempt  to  rape  can 
be  had  only  ander  an  indictment  for  rape.  Bat  hdd  that  the  contention  is  withoat 
merit 

8.  Same — ^Duplicity  is  an  objection  which  applies  to  an  indictment  in  which  two 
or  more  distinct  offenses  are  joined  in  a  Single  count,  and  not  to  an  indictment  sach  as 
Ihat  in  this  case,  wherein  the  offenses  are  alleged  in  separate  counts. 

4.  Practice — New  TriaL — The  record  discloses  that  one  D.,  a  witness  sabpoenaed 
for  the  defense,  was  in  attendance  apon  the  court  antil  August  1;  that  none  of  the  wit- 
neeses  in  the  case  being  present  on  August  2,  they  were  attached;  that  when  the  parties 
were  called  upon  to  announce,  the  sheriff  stated  to  the  counsel  for  the  defense  that  D. 
was  ander  attachment,  and  would  appear  to  testify,  but  that  in  fact  the  said  witness 
did  not  appear  and  testify.  The  defense,  after  verdict,  brought  forward  this  matter  as 
cuise  for  new  trial,  setting  out  the  facts  expected  to  be  proved  by  D.  Hddf  that  the 
wart  did  not  err  in  ref  using  the  new  trial  upon  this  showing.  The  proper  practice  in 
tbe  premises  was  for  the  defense,  upon  discovering  that  the  absent  witness  would  not 
be  present  upon  the  trial,  to  move  for  a  withdrawal  of  its  announcement,  and  for  a  con- 
^oance  or  postponement  of  the  trial. 

ö.  Same — ^Newly  Discovered  Evidence. — Evidence  which,  if  not  known  to  the 
defendant,  was  accessible  by  the  use  of  diligence,  and  which  could  have  been  obtained 
from  other  sources  than  that  stated  in  the  motion  for  new  trial,  does  not  come  within 
the  category  of  newly  discovered  evidence. 

^    Attempt  to  Bape — ^Intent — ^Drunkenness — Charge  of  the  Court.— The  spe- 
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cific  intent  to  ravisli  is  an  eseential  ingredient  of  tlie  offense  of  attempt  to  rape;  and  al- 
though  tbe  accused,  in  making  the  attempt,  may  bave  used  the  means  to  effect  rape, 
he  is  not  guiltv  of  attempt  to  rape  unless  bis  use  of  said  means  was  accompanied  by 
tbe  specific  intent  to  rape.  Evidence,  tberefore,  wbicb  tended  to  sbow  tbat  wben  he 
made  tbe  attempt,  tbe  accused  was  excessively  drunk,  fairly  raised  tbe  question  of  bis 
mental  capacity  to  conceive  tbe  criminal  intent,  and  demanded  of  tbe  trial  court  a- 
Charge  to  tbe  effect  tbat  in  determining  wbetber  tbe  accused  bad  tbe  specific  intent  to 
rapp  at  tbe  time  he  made  tbe  attempt,  tbe  jury  sbould  take  into  consideration  tbe  evi- 
denoe  of  tbe  drunkenness  of  tbe  accused,  and  bis  consequent  mental  capacity  to  form 
such  intent.  A  special  Instruction  embodying  tbis  principle,  and  responding  to  evi- 
denoe  on  tbe  trial,  was  erroneously  refused.  See  tbe  opinion  in  exteruo  forthe  special 
instmction  referred  to,  and  for  a  discussion  of  tbe  question. 

Appeal  from  the  District  Court  of  Falls.  Tried  below  before  Hon» 
J.  R.  Dickenson. 

The  appellant  was  convicted  under  the  second  count  of  the  indietment 
charging  him  with  an  attempt  to  rape  Mary  Ann  Regian,  in  Falls  County, 
Texas,  on  the  28th  day  of  January,  1888.  A  term  of  two  years  in  the 
penitentiary  was  the  penalty  assessed  against  him. 

Stated  in  brief,  the  evidence  shows  that  the  alleged  attempt  to  rape 
Mrs.  Regian  was  committed  in  a  house  on  the  farm  of  E.  A.  Watson,  in 
Falls  County,  into  which  Mrs.  Regian,  her  husband,  and  children  had 
moved  on  the  preceding  day.  That  house,  for  two  years  preceding  its 
oecupancy  by  the  Regians,  had  been  oecupied  by  two  negresses,  Ann 
Roberts  and  Sallie  May,  and  during  their  tenancy  was  reputed  to  be  a 
house  of  Prostitution. 

Mrs.  Regian  testified  for  the  State,  in  substance,  that  her  husband 
went  hunting  on  the  night  of  January  28,  1888,  leaving  no  person  at  the 
house  but  herseif  and  her  two  small  children.  She  retired  about  nine 
o'clock,  closing  but  not  loeking  the  door,  as  she  was  momentarily  expect- 
ing  the  return  of  her  husband.  About  ten  or  eleven  o'clock  the  defend- 
ant  pushed  the  door  open  and  entered  the  witness's  bedroom.  She  asked 
him  who  he  was,  but  he  refused  to  teil  her.  She  then  ordered  him  to 
leave,  and  he  refused  to  go.  She  then  sprang  out  of  bed,  when  the  de- 
fendant  put  his  band  iirst  on  her  arms,  then  on  her  dress,  and  then  on 
her  limbs.  Slie  broke  loose  from  him  and  fled  from  the  house,  calling 
her  husband  by  name.  Defendant  pursued  and  caught  the  witness  near 
the  woodpile,  when  he  attempted  to  throw  her  down,  telling  her  that  if 
she  did  not  yield  to  his  desires  he  would  kill  her  and  her  children.  Wit- 
ness again  got  loose  from  him  and  started  in  a  run  towards  a  negro  cabin 
about  200  yards  distant.  Defendant  mounted  his  horse  and  again  pur- 
sued witness,  calling  to  her  that  if  she  did  not  stop,  hush  up,  and  yield 
to  him  he  would  shoot  her.  Witness  Struck  and  then  dodged  the  horse, 
and  ran  back  into  her  bedroom  and  closed  and  locked  her  door.  Defend- 
ant  returned  to  the  house  and  attempted  to  get  in  at  the  doors  and  win- 
dow,  failing  in  which  he  called  to  witness  that  if  she  did  not  open  the 
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door,  admit  him,  and  ßubmit  to  him,  he  would  kill  her.  About  this  time 
the  witness'ß  husband  returned  and  ordered  defendanfc  to  leave,  and  with- 
inafew  moments  defendant  got  on  his  horse  and  rode  oif.  About  twenty- 
five  minutes  later  he  came  back,  got  off  hiß  horse  and  started  into  the 
house.  Just  as  he  was  about  to  enter  the  door  the  witness's  husband 
ßtrnck  him  on  the  head  and  knocked  him  down.  Ile  thentold  defendant 
to  leave.  Defendant  replied  that  he  could  not  get  up,  but  after  a  few 
minutes  he  got  on  his  horse  and  left.  Before  the  witness's  escape  from 
the  house  defendant  told  her  that  he  had  came  there  to  sleep  with  a 
woman,  and  that  he  had  money  and  whiskey  he  wöuld  give  her  if  she 
would  sleep  with  him.  Witness  replied  that  he  had  come  to  the  wrong 
woman,  and  ordered  him  to  leave.  She  had  never  seen  the  defendant 
before  that  night,  but  her  identification  of  him  was  complete. 

On  her  cross-examination  the  witness  said  that  she  smelled  whiskey  on 
the  defendant's  breath,  but  he  did  not  show  intoxication  either  in  his 
Toice  or  movement.  When  pursuing  witness  he  said  that  his  name  was 
Tim  Reagan,  and  that  he  would  shoot  witness  if  she  did  not  stop  and 
fiubmit  to  him.     Witness  saw  no  pistol,  but  he  said  that  he  had  one.    . 

J.  H.  Regian  testified  for  the  State,  in  substance,  that  when  he  returned 
to  hiß  home  between  11  and  12  o'clock  on  the  night  of  the  alleged  offense, 
he  found  the  defendant  Walking  around  the  house  trying  to  look  in. 
Witness  asked  him  what  he  was  doing  there.  He  replied  that  he  was 
looking  for  escaped  convicts.  Witness  replied  that  he  was  at  the  wrong 
house  to  look  for  convicts,  and  ordered  him  to  get  on  his  horse  and  leave. 
He  thrust  his  band  in  his  bosom  and  said  to  witness,  *^If  you  have  any 
-ends  on  me,  use  them."  Witness  replied  that  he  had  no  ends,  but  that 
he  wanted  him  to  leave.  Defendant  then  got  on  his  horse  and  rode  off 
towards  Wiley  Jones's  house.  About  two  hours  later  he  returned,  dis- 
mounted,  and  started  into  the  house.  Just  before  he  reached  the  door 
witness  knocked  him  down  with  a  hackberry  stick.  When  he  recovered 
irom  the  first  effects  of  the  blow,  the  defendant  begged  witness  "  not  to 
«hoot  him  again.''  Witness  ordered  him  to  get  up  and  leave.  He  re- 
plied that  he  was  unable  to  get  up.  Witness  then  helped  him  on  his 
horse,  and  he  rode  off  in  the  direction  of  Griffin's  house.  Defendant's 
breath  was  strongly  impregnated  with  whiskey,  and  witness  thought  he 
was  drunk,  though  he  carried  himself  erect,  and  could  mount  and  diß- 
mount  his  horse  with  ease.     The  State  closed. 

M.  U.  Canterberry  testified  for  the  defense  that  he  had  Charge  of  the 
coonty  convicts  in  January,  1888,  and  on  the  evening  before  the  alleged 
offense  gave  defendant  verbal  authority  to  arrest  any  escaped  convict  he 
could  find,  giving  him  descriptions  of  several.  An  authorized  reward  of 
^^e  dollars  per  head  was  then  standing  for  the  recapture  of  escaped  con- 
victs. A  Short  time  before  this  alleged  offense  the  witness,  indicating 
the  Regian  house,  then  occupied  by  Ann  Roberts  as  a  house  of  prostitu- 
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iion,  and  ref erring  to  Sallie  May^  told  the  def endant  that  a  good  looking^ 
yellow  girl  lived  in  that  house.  Def  endant  replied,  ^'Yes,  I  called  on 
her  when  I  was  riding  the  mail/'  Def  endant  quit  "riding  the  mail "  ul 
the  spring  or  snmmer  of  1887.  Sallie  May  was  a  trim-built,  ginger-cake- 
colored  woman,  and  in  many  respects  resembled  a  white  woman.  Wit- 
ness  had  known  the  defendant  from  bis  infaney.  A  very  few  drinks 
would  make  the  defendant  drunk,  and  when  drunk  he  was  an  utter  fool, 
without  self-control  or  discretion^  and  whoUy  incapable  of  distinguishing 
right  from  wrong. 

T.  D.  GrafEenreidt  testified  for  the  defense  that  he  saw  the  defendant 
at  GriflBn's  house  a  few  minutes  after  he  received  the  blow  at  the  hands 
of  Regian,  on  the  night  of  the  alleged  offense.  The  defendant  was  then 
very  drunk,  and  he  appeared  to  have  but  little  idea  of  what  he  talked 
about.  He  said  that  he  was  hunting  convicts  when  a  long  yellow  fellow 
shot  him. 

Other  witnesses  for  the  defense  testified  that  defendant  was  yery  drunk 
on  the  night  of  the  alleged  offense,  and  corroborated  Ganterberry  as  to^ 
the  effect  of  whiskey  upon  the  defendant's  mental  faculties. 

The  alleged  newly  discovered  testimony  upon  which  the  motion  for 
new  trial  was  based,  is  that  contained  in  the  affidayit  of  Mark  Harwell^ 
as  foUows: 

"  The  State  of  Texas  v.  Tim  Reagan — District  Court  Falls  County, 
Texas,  July  Term,  1889, — Before  me,  the  undersigned  authority,  on  this; 
day  personally  appeared  Mark  W.  Harwell,  well  known  to  me,  who  being 
by  me  duly  sworn,  deposes  and  says  as  foUows:  I  am  well  acquainted 
with  the  defendant  in  the  above  entitled  and  numbered  cause,  and  have 
known  him  for  the  last  ten  or  twelve  years,  perhaps  longer,  and  I  am  in 
no  wise  related  to  him.  He  has  been  living  in  Falls  County  ever  since  L 
knew  him. 

'^  I  am  also  acquainted  with  John  H.  Begian,  and  have  known  him  and 
his  wife,  Mollie  Begian,  three  or  four  years.  Begian  and  bis  wife  were 
tenants  on  my  f arm  on  the  Brazos  Biver,  about  four  miles  west  of  Marlin, 
in  January,  1888.  They  moved  to  my  place  on  the  26th  or  27th  day  of 
January,  1888.  I  remember  of  the  diflSculty  that  took  place  between  the 
defendant  Tim  Beagan  and  John  H.  Begian  and  wife.  I  happened  to 
go  to  T.  J.  GriflBn's  house  the  next  morning  after  said  difficulty.  Grifl^V 
house  was  but  a  short  distance  from  Begian's  house,  on  same  place,  and 
while  there  I  heard  a  conversation  between  Griffin  and  Begian  with  ref  er* 
ence  to  the  difficulty  between  Begian  and  Tim  Beagan,  and  in  the  course- 
of  this  conversation  I  heai-d  Griffin  urge  Begian  to  prosecute  Tim  Beagan. 
for  going  to  his  house  and  creating  a  disturbance  the  night  before.  Be- 
gian expressed  himself  as  being  unwilling  to  prosecute  Tim  Beagan,  be- 
cause  he  believed  him,  Tim  Reagan,  to  have  been  drunk  when  he  came 
there,  and  did  not  know  what  he  was  doing.     Griffin  insisted  that  Tink 
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Beagan  was  a  dangerous  man  and  would  hurt  Begian  when  he  met  him, 
and  continued  to  advise  Regian  to  report  him  and  prosecnte  him. 

'*  Begian  still  persisted  that  Tim  Beagan  was  dmnk  and  did  not  know 
what  he  was  doing,  and  was  mistaken  in  the  house.  The  hoase  in  which 
Begian  and  his  wife  lived  on  my  farm  on  the  Brazos,  as  aforesaid^  had 
been  oceupied  by  an  old  woman  (eolored)  by  the  nameof  Ann,  and  while 
ehe  oceupied  it,  it  was  known  as  a  house  of  Prostitution,  and  was  loeated 
near  the  bank  of  the  river.  I  haye  never  made  this  statement  to  defend- 
ant  or  his  f ather,  Judge  Beagan,  or  any  one  eise  f or  them  bef ore  this  trial 
in  the  District  Oourt  of  Falls  Gounty  at  its  present  session,  and  did  not 
nntil  several  days  af  ter  his  trial.  I  made  it  known  to  Judge  Beagan,  the 
father  of  defendant. 

"  Mark  Harwell/' 

Goodrich  <&  Clarkson,  and  W.  Shelton,  for  appellant. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

Hurt,  Jüdge. — This  is  a  conviction  for  an  attempt  to  rape. 

There  are  two  counts  in  the  indietment.  The  first  charges  an  assault 
with  the  intent  to  commit  rape.  The  second  charges  an  attempt  to  com- 
mit  rape.  The  first  is  sufficient  for  an  assault  with  intent  to  commit 
rape.  Is  the  second  count  sufficient  for  an  attempt  to  rape?  Gounsel 
for  appellant  contends  that  it  is  not>  the  objection  being  that  as  this 
coont  charges  that  the  rape  was  attempted  alone  by  threats,  it  should 
have  been  alleged  that  the  threats  were  directed  against  the  person  of 
the  prosecutrix.  This  is  not  necessary.  See  definition  of  '*rape,^'  Penal 
Code,  art.  528.  And  f  urther,  the  court  must  give  in  charge  article  ö30 
of  the  Penal  Code,  defining  the  threat  required  by  the  Statute. 

It  is  urged  by  counsel  for  appellant  that  only  under  an  indietment  for 
rape  can  the  accused  be  convicted  of  an  attempt  to  rape.  We  hold  to 
the  contrary.     Melton  v.  The  State,  24  Texas  Ct.  App.,  284. 

There  is  no  duplicity  in  the  indietment.  This  objection  to  an  indiet- 
ment applies  when  two  or  more  distinct  ofEenses  are  joined  in  one  count. 
Two  or  more  distinct  offenses  may,  under  proper  circumstances,  be  joined 
in  one  indietment.  This,  however,  must  ordinarily  be  done  in  separate 
oounts.  In  this  case  we  have  two  counts— one  for  an  assault  with  intent 
to  rape,  and  the  other  for  the  attempt. 

It  appears  from  the  record  that  one  Felix  Diaz  had  been  in  attendance 
npon  the  court  at  the  trial  term  as  a  witness  for  the  defendant  in  obedi- 
ence  to  a  subpcena  until  August  1.  Neither  the  witnesses  for  the  State 
nor  defendant  being  present,  an  attachment  was  issued  and  executed  on 
the  2d  day  of  August.  When  the  parties  were  called  upon  to  announce 
the  sheriff  stated  to  counsel  for  defendant  that  Diaz  had  been  attaohed 
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and  would  be  in  attendance  upon  the  court.  Counsel  for  defendant  be- 
lieving  this  to  be  true  announced  ready  for  trial.  Diaz  did  not  attend, 
and  defendant  being  convicted  bringe  forward  this  matter  as  a  ground 
for  new  trial,  stating  in  the  motion  the  facts  expected  to  be  proved  by 
Diaz. 

Conceding  for  the  argument  the  materiality.of  the  facts,  still  the  court 
did  not  err  in  ref using  a  new  trial  upon  this  ground,  because  at  some  time 
before  the  evidence  was  concluded  the  appellant  discovered  that  Diaz  was 
not  present,  if  in-fact  he  needed  him.  Now,  under  this  State  of  case  it 
was  the  duty  of  appellant  to  move  to  withdraw  his  announceinent,  and  to 
continue  or  postpone  the  case,  setting  out  in  his  motion  all  the  facts  as 
well  as  the  testimony  expected  from  Diaz.  This  rule  of  practice  is  well 
settled. 

The  motion  for  new  trial  relied  upon  testimony  discovered  after  the 
trial.  From  an  inspection  of  the  record  it  clearly  appears  that  this  testi- 
mony could  have  been  ascertained,  if  indeed  the  appellant  was  not  aware 
of  the  facts  himself.  He  had  visited  the  house  in  Company  with  Diaz, 
knew  its  character  and  its  occupants,  and  could  have  procured  the  attend- 
ance of  several  witnesses  who  would  have  testified  to  all  the  facts  stated 
in  the  afüdavits  filed  in  support  of  his  motion. 

•  There  is  very  cogent  testimony  tending  to  show  that  appellant  was 
very  drunk  at  the  time  he  made  the  attempt.  The  court  gave  in  charge 
to  the  Jury  the  Statute  relating  to  drunkenness  which  reads:  "Neither 
intoxication,  nor  temporary  insanity  of  mind,  produced  by  voluntary 
recent  use  of  ardent  spirits,  shall  constitute  any  excuee  in  this  State  for 
the  commission  of  crime,  nor  shall  intoxication  mitigate  either  the  degree 
or  the  penalty  of  crime,  but  evidence  of  temporary  insanity  produced 
by  such  use  of  ardent  spirits  may  be  introduced  by  the  defendant  in  any 
oriminal  prosecution  in  mitigation  of  the  penalty  attached  to  the  offense 
for  which  he  is  being  tried,  and  in  caees  of  murder,  for  the  purpose  of 
determining  the  degree  of  murder  of  which  the  defendant  may  be  fonnd 
guilty."    Article  40a,  Penal  Code,  Willson's  Crim.  Stats.,  sec.  92. 

Appellant  requested  the  following  charge:  ^'The  jury  may  take  into 
consideration  the  evidence  before  them  as  to  the  drunkenness  of  the  de- 
fendant at  the  time  of  the  assault  (if  any  was  made)  in  determining 
whether  tKe  defendant  had  at  the  time  the  specific  intent  to  commit  the 
offense  of  rape  as  that  offense  is  defined  in  the  charge  of  the  court." 
This  requested  Instruction  was  refused  and  the  defendant  excepted. 

Let  US  return  to  article  40a,  It  is  seen  that  neither  insanity  nor  intox- 
ication produced  by  the  voluntary  recent  use  of  ardent  spirits  shall  be  an 
excuse  for  crime.  This  is  the  common  law,  and  the  law  of  common 
aense.  Acts  may  be  excused,  but  there  can  in  the  very  nature  of  things 
be  no  excuse  for  crime.  For  if  indeed  appellant  attempted  to  rape  Mrs, 
Regian,  in  morals  as  in  law,  there  is  no  excuse. 
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But  it  may  be  contended  that  the  Statute  means  that  proof  of  insanity 
or  intoxication  so  produced  shall  not  be  used  to  negative — disprove — the 
specific  intent  to  ravish.  The  specific  intent  to  rape  must  accompany 
the  means  used  to  effect  the  rape.  The  intent  is  an  absolutely  essential 
ingredient  of  the  offense,  without  which,  though  the  means  may  have 
beea  used,  there  can  be  no  attempt  to  rape.  Xow  then,  has  the  Legisla- 
ture  eliminated  this  ingredient  in  all  cases  in  which  the  defendant  is  tem- 
porarily  insane  from  the  use  of  ardent  spirits — insaue,  or  so  drunk  from 
the  voluntary  recent  use  of  ardent  spirits  as  to  be  incapable  of  forming 
the  intent?  If  so,  then  the  offense  is  complete  without  the  specific  intent 
—fluch  insanity  or  drunkenness  being  substituted  for  the  intent.  We 
will  not  believe  this  to  be  the  Intention  of  the  Legislature  until  it  is  ex- 
pressed in  piain  and  unquestionable  language. 

This  we  deem  a  correct  rule,  and  it  is  well  settled  that  if  the  offense 
consists  of  an  act  combined  with  a  particular  intent,  it  is  as  necessary  to 
prove  the  intent  as  to  prove  the  act,  and  the  intent  must  be  found  by 
the  Jury  as  matter  of  f act,  befoi'e  a  conviction  can  be  had.  Especially  is 
this  so  when  the  offense,  consisting  of  the  act  and  the  intent,  constitutes, 
as  in  this  case,  an  attempt  to  commit  a  higher  offense  than  that  charged. 
"And  as  the  particular  intent  charge<i  must  be  proved  to  the  satisfaction 
of  the  Jury  (beyond  a  reasonabledoubt),  no  intent  in  law,  nor  mere  legal 
presumption,  differing  from  the  intent  in  fact,  will  be  allowed  to  supply 
the  place  of  the  latter. ^'  Roberts  v.  The  People,  19  Mich.,  402;  Rex  y. 
Thomas,  1  East  P.  C,  417;  1  Leach,  330;  Rex  v.  Holt,  7  Car.  and  F., 
518;  Cruses's  Case,  8  Car.  and  F.,  541;  Rex  v.  Jones,  9  Id.,  258;  Regina 
y.  Ryan,  2  Mood.  and  R.,  213;  Agletree  v.  The  State,  28  Ala.,  693;  Mäher 
y.  The  Feople,  10  Mich.,  212;  The  Feople  v.  Scott,  6  Mich.,  296;  Loza 
y.  The  State,  1  Texas  Ct.  App.,  488*  Our  Statute above  quoted  declares 
that  intoxication  shall  be  no  excuse  for  crime,  etc.  If  a  crime  has  not 
been  committed,  the  Statute  is  inapplicable.  No  excuse  is  needed  until 
a  crime  has  been  committed. 

Now,  as  bearing  upon  the  question  as  to  whether  the  attempt  was  com- 
mitted with  the  intent  to  ravish,  it  was  material  to  inquire  whether  the 
defendant's  mental  faculties  were  sofarovercome  by  the  effects  of  intoxi- 
cation as  to  render  him  incapable  of  entertaining  the  intent,  and  for  this 
parpose  it  was  the  right  and  duty  of  the  jury  to  take  into  consideration 
the  nature  and  circumstances  of  the  attempt,  the  actions,  conduct,  and 
demeanor  of  the  defendant,  bis  declaratiops  before,  at  the  time  of,  and 
after  the  attempt,  and  especially  to  consider  the  nature  of  the  attempt, 
and  what  degree  of  mental  capacity  was  necessary  to  enable  him  to  en- 
tertain  the  intent  to  rape. 

The  question  we  are  considering  relates  solely  to  the  capacity  of  the 
defendant  to  entertain  the  particular  intent.  /  It  is  a  question  rather  of 
the  exercise  of  the  will  than  of  reasonijfig  pdwers,  and  as  matter  of  law. 
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the  Jury  shonld  haye  been  instmcted  that  if  defendant's  mental  faculties 
were  so  far  overcome  by  intoxication  that  he  was  not  conscious  of  what 
he  was  doing^  or  that  if  his  actions  and  the  means  used  were  naturally 
adapted  or  calculated  to  effect  his  purpose,  still^  if  he  had  not  sufficient 
capacity  to  entertain  the  intent  to  ravish  Mrs.  Regian,  in  that  event  they 
should  not  infer  that  intent  from  his  acts.  Bat  if  he  knew  what  he  wa» 
doing,  and  why  he  was  doing  it,  and  his  actions  and  the  means  used  were 
naturally  adapted  or  calculated  to  effect  his  purpose,  then  the  attempt  to 
rape  might  be  inferred  from  his  acts  in  the  same  manner  as  if  he  were 
Bober. 

Appellant  is  not  to  be  held  responsible  for  the  intent  if  he  was  too 
drunk  for  a  conscious  exercise  of  the  will  to  the  particular  end;  or,  in 
other  words,  too  drunk  to  entertain  the  intent,  and  did  not  entertain  it 
in  fact.  If  he  did  in  fact  entertain  it,  though  but  for  the  intoxication 
he  would  not  have  done  so,  he  is  responsible  for  the  intent  as  well  as  for 
the  acts. 

We  are  of  the  opinion  that  the  requested  instructions  should  have  beea 
given.     The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded^ 

Judges  all  present  and  concurring. 


28    S34| 
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1 37  5&4I  Nellie  Fleming  v.  The  State. 

No,  3W5.    Dedded  November  S7. 

1.  Keeping  a  Disorderly  Houb»— Charge  of  the  Ck>urt  wbich  misdirects  the 
Jury  as  to  the  alleged  time  of  the  offense  is  error. 

dl  Same. — The  indictment  m  this  case  charges  that  the  accaeed  kept  the  house 
from  October  22,  1887,  and  on  each  day  after  that  date  until  October  28,  1887.  The 
Charge  of  the  court  directed  the  jury  to  convict  if  they  believed  the  defendant  did,  at  any 
time  from  October  8, 1887,  to  January  31, 1888,  keep  the  hoase.  Held,  error,  the  rule 
heing  that  "  in  criminal  cases,  when  a  continuing  offense  is  alleged  to  have  been  on  a 
certaln  day,  and  on  divers  days  and  timee  between  that  and  another  day  specified,  the 
proof  must  be  confined  to  acts  done  within  the  time. " 

8.  Former  Ctonviction. — An  invariable  rule  is  stated  as  follows:  When  the  time 
is  carved  (as  in  this  case),  the  offense  being  continaous,  whether  or  not  there  be  a  plea 
of  former  acquittal  or  conviction,  the  proof  must  be  confined  to  acts  done  within  the 
time  alleged;  and  if  the  proof  is  confined  to  the  time  carved,  and  no  part  of  the  time 
"thus  carved  has  been  covered  by  a  former  conviction  under  an  indictment  involving  the 
whole  or  a  part  of  the  time  alleged  in  the  pending  indictment,  then  the  plea  of  former 
conviction  will  not  avail.  But,  on  the  other  band,  if  any  part  of  the  time  alleged  in  the 
pending  indictment  has  been  used  by  or  under  another  indictment — whether  it  be  a 
carving  or  non-carving  indictment  is  immaterial — the  plea  will  prevall.  This  indict- 
ment charged  the  offense  to  have  been  committed  on  October  22, 1887,  and  on  each  day 
thereafter  until  October  28, 1887.  In  bar  to  this  prosecution  the  defendant  pleaded  her 
former  conviction  under  an  indictment  for  keeping  the  house  from  February  1,  1888, 
nntU  February  29,  1888.     Held,  that  the  plea  was  not  available. 
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4.  Pracüce— Bismissal  of  Gases.— Article  38  of  the  Code  of  Procedure  provide» 
as  follows:  "  The  dlstrict  or  county  attomey  shall  not  dismiss  a  case  unless  he  shall 
file  a  written  Statement  with  the  papers  in  the  case,  setting  out  his  reasons  f or  such  dis- 
mifisal,  which  reaaons  shall  be  incorporated  in  the  judgment  of  dismissal,  and  no  case 
shall  be  dismissed  without  the  permission  of  the  presiding  jadge,  who  shall  be  satisfied 
that  the  reasons  so  stated  are  good  and  sufficient  to  authoriie  such  dismissal."  Held, 
that  the  power  of  the  prosecuting  attomey  is  circumscribed  by  thesaid  article,  and  such, 
officer  has  no  authority,  without  first  conforming  to  its  requirements,  to  bind  the  State, 
by  an  agreement  or  contract  to  dismiss  a  prosecution. 

Appeal  from  the  County  Court  of  Ellis.  Tried  below  before  Hon.  B. 
McDaniel,  County  Judge. 

The  opinion  dißcloses  the  case.  The  penalty  imposed  upon  the  appel* 
lant  was  a  fine  of  one  hundred  dollars. 

Ä.  A.  Kemble,  for  appellant. 

W.  L.  Davidson,  Assistant  Afctorney-General,  for  the  State. 

Hurt,  Judge. — This  is  a  conviction  for  keeping  a  disorderly  house« 
Nineteen  indictments  were  presented  against  the  appellant  on  the  9th: 
day  of  March,  1888,— one  for  selling  beer  to  a  minor,  and  eighteen  for 
keeping  a  disorderly  house.  This  indictment  alleged  that  the  house  was 
kept  from  the  22nd  day  of  October,  1887,  and  on  eaeh  day  from  that 
date  to  the  28th  day  of  Oetober,  1887. 

At  a  former  term  of  the  court  appellant  was  tried  and  convicted  on  an: 
indictment  alleging  that  the  house  was  kept  from  the  Ist  to  the  29th  day 
of  February,  1888.  This  trial  occurred  at  the  April  term,  1888.  Thid 
ooniriction  is  pleaded  in  bar  to  the  prosecution  in  the  present  case. 

The  court  teils  the  jury  that  appellant  is  charged  by  the  indictment 
with  keeping  the  house  from  the  8th  of  Oetober  to  January  31,  1888. 
This  is  not  so.  The  indictment  alleges  that  the  house  was  kept  from  the 
22nd  day  of  Oetober,  1887,  to  the  28 th  day  of  Oetober,  1887. 

The  court  also  charged  the  jury  that  if  they  believed  from  the  evidence 
that  the  defendant  did,  at  any  time  from  the  8th  day  of  Oetober,  1887, 
to  the  3l8t  day  of  January,  1888,  keep  the  house,  etc.,  they  should  con- 
vict.  This  is  error,  because,  as  is  said  by  Chief  Justice  Shaw:  ''The 
rule  is  well  settled  in  criminal  cases  that  when  a  continuing  offense  is 
alleged  to  have  been  on  a  certain  day,  and  on  divers  days  and  tiraes 
between  that  and  another  day  specified,  the  proof  must  be  confined  to 
acts  done  within  the  time."  Comm.  v.  Briggs,  11  Mete,  573;  Comm» 
V.  Pray,  13  Pick.,  364;  Comm.  v.  El  well,  1  Gray,  463. 

When  the  time  is  carved,  as  in  this  case,  then,  the  offense  being  con- 
tinuous,  whether  there  be  a  plea  of  former  conviction  or  acquittal  or  not, 
the  proof  must  be  confined  to  acts  done  within  the  time  alleged;  and  if 
}  the  proof  is  confined  to  the  time  carved,  and  no  part  of  the  time  thua 
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carved  has  been  nsed  er  utilized  by  a  former  conviction,  under  an  indict- 
ment  covering  the  whole  or  a  part  of  the  time  used  in  this  indictment, 
the  plea  of  former  conviction  will  not  avail.  But,  on  the  other  band,  if 
any  part  of  the  time  speeified  in  this  indictment  has  been  used  by  or 
Tinder  another  indictment.  either  one  which  carved  or  one  which  did  not, 
the  plea  will  prevail.  This  being  a  continuous  offense  a  non-carving  in- 
dictment Covers  the  whole  time  from  its  presentment  back  to  limitation. 

It  appears  from  the  record  that  appellant  was  convicted  for  sellingbeer 
to  a  minor,  referred  to  above;  that  her  motion  for  new  trial  was  overruled, 
and  notice  of  appeal  entered  of  record.  Under  this  state  of  case  counsel 
for  appellant  and  the  county  attorney  agreed  that  if  she  would  abandon 
her  appeal  in  the  beer  case,  and  plead  guilty  to  one  case  for  keeping  a 
disorderly  house,  all  of  the  other  cases  should  be  dismissed.  Appellant 
complied  with  her  agreement,  and  the  county  attorney  dismissed  a  part 
of  the  cases,  bat  ref  used  to  dismiss  them  all. 

Article  38  of  the  Code  of  Criminal  Procedurereads:  "The  district  or 
county  attorney  shall  not  dismiss  a  case  unless  he  shall  file  a  written 
Statement  with  the  papers  in  the  case,  setting  out  bis  reasons  for  such 
dismissal,  which  reasons  shall  be  incorporated  in  the  judgment  of  dis- 
missal,  and  no  case  shall  be  dismissed  without  the  permission  of  the  pre- 
siding  judge,  who  shall  be  satisfied  that  the  reasons  stated  are  good  and 
aufficient  to  authorize  such  dismissal.'' 

In  the  first  place  the  presiding  judge  was  not  consulted  at  all.  He  was 
not  permitted  to  pass  upon  the  sufSciency  of  the  reasons,  so  far  as  appears 
from  the  record.  They  were  not  reduced  to  writing,  as  the  law  directs, 
and  filed  with  the  papers  in  the  case.  Hence,  the  county  attorney  had 
no  authority  to  make  such  a  contract.  This  being  so,  the  State,  the 
principal,  was  not  bound  by  the  contract,  there  being  no  authority  in  its 
agent  to  thus  bind  it.  And  while  the  agent  was  acting  within  the  appar- 
ent  scope  of  bis  authority,  the  appellant  knew,  or  was  bound  to  know, 
that  he  was  exceeding  bis  powers,  for  she  is  held  to  know  the  law. 

Because  of  the  errors  in  the  Charge  above  noted,  the  judgment  is  re- 
Tersed  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 


Jesse  Shaw  v.  The  State. 

No.  3249.    Becided  November  ^. 

1.  Blander — Indictment. — See  the  statement  of  the  case  for  the  charging  part  of 
an  indictment  held  sufficient  to  Charge  the  offense  of  slander. 

2.  Same— Evidence — Justifleation— Charge  of  the  Ctourt— While  the  State  is 
not  required,  in  slander  cases,  to  prove  the  falsity  of  the  impntations  alleged  to  be 
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sUnderoos,  the  defendant  has  the  right  to  justif  j  by  proving,  if  he  can,  the  tnith  of  his 
imputations,  and  upon  this  issue  the  general  repatation  of  the  female  for  chastity  may 
be  proved;  and  proof  of  her  bad  reputation  will  entitle  the  accused  to  an  acquittal.  In 
lefusing  a  requested  Charge  to  this  effect  the  trial  court  erred. 

8.  Same« — ^To  rebut  the  inference  of  malice,  and  that  the  Imputation  was  wantonly 
made,  the  defense  offered  evidence  to  the  effect  that  one  Taylor  had  said  that  defendant 
and  the  alleged  slandered  female  had  been  camally  intimate,  and  that  Taylor  was  being 
threatened  with  violence  when,  for  the  purpose  of  protecting  Taylor,  the  defendant 
made  the  slanderoas  Statements.     The  court  rejected  the  proposed  proof.    Held,  correct. 

Appeal  f rom  the  County  Court  of  Kaufman.  Tried  below  bef ore  Hon. 
John  Vesey,  County  Judge. 

The  conviction  m  this  case  was  for  slander  by  imputing  to  Ellen  Good- 
man, an  unmarried  female,  a  want  of  chastity.  The  penalty  imposed  by 
the  yerdict  was  a  fine  of  one  hundred  doUars  and  confinement  in  the 
.county  jail  for  twenty  days. 

The  charging  part  of  the  indictment  reads  as  follows:  ♦  ♦  ♦ 
"That  Jess  Shaw,  on  the  15th  day  of  October,  1887,  in  the  county  and 
State  aforesaid,  did  orally,  falsely,  maliciously,  and  wantonly  impute  to 
a  female  in  this  State,  to-wit,  Ellen  Goodman,  a  want  of  chastity,  to-wit, 
the  said  Jess  Shaw  did  then  and  there,  in  the  presence  of  George  Love 
and  other  persons,  falsely,  maliciously,  and  wantonly  say  of  and  concern- 
ing  the  said  Ellen  Goodman,  that  she,  the  said  Ellen  Goodman,  was  un- 
chaste,  and  that  he,  the  said  Jess  Shaw,  had  had  carnal  intercourse  and 
camal  knowledge  of  her,  the  said  Ellen  Goodman;  and  of  and  concernmg^ 
the  said  Ellen  Goodman,  did  falsely  speak  these  words,  to-wit:  *  I  (mean- 
ing  himself,  the  said  Jess  Shaw)  have  been  cramming  her'  (meaning  the 
said  Ellen  Goodman),  and  then  and  there  by  the  word  cramming  as  so 
nsed  meaning  carnal  intercourse  and  carnal  knowledge;  the  said  Ellen 
Goodman  being  then  and  there  an  unmarried  female,"  etc. 

The  proof  shows  that  defendant,  on  the  day  alleged  in  the  indictment, 
said  to  George  Love  as  follows:  "George  Taylor  has  got  himself  into 
trouble,  and  to  save  him  I  will  have  to  teil  the  whole  matter.  I  am 
guilty;  I  have  had  camal  intercourse  with  Ellen  Goodman.  One  Sunday 
evening  I  was  riding  by  her  father's  house,  and  saw  her  standing  in  the 
door.  She  spoke  to  me,  and  invited  me  to  get  down  and  come  in,  saying 
that  she  was  alone,  and  that  the  others  of  the  family  were  away  from 
.  home.  I  got  down,  hitched  my  horse,  and  went  in,  and  while  in  the 
hoase  I  crammed  her.'' 

Other  testimony  for  the  State  shows  that  the  defendant  fled  the  coun- 
tryafter  the  findingof  the  indictment  againsthim;  that  he  subsequently 
returned,  and  pending  the  trial  attempted  to  induce  Ellen  Goodman  to 
confess,  in  open  court,  that  she  had  been  carnally  intimate  with  him, 
and  that  the  said  Ellen  Goodman  declined  to  do  so,  saying  that  she  would 
not  swear  to  a  lie  to  save  even  her  brotlier.  The  witnesees  for  the  State 
testified  that  Ellen  Goodman's  reputation  for  chastity  was  good. 
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The  defendant^  testifying  in  bis  own  behalf,  admitted  that  he  made 
the  Statement  to  Love^  as  charged  in  the  indictment^  which  statement 
he  declared  was  true  in  every  particnlar  and  detail.  Other  witnesses  for 
the  defense,  several  in  number,  testified  that  the  general  reputation  of 
Ellen  Goodman  for  chastity  was  bad  before  the  alleged  slander. 

W.  H.  Allen,  for  appellant. 

W.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

Hurt,  Judge. — This  is  a  eonviction  for  slander.  The  indictment  we 
think  is  snfficient. 

Quite  a  number  of  witnesses  swear  that  the  general  repntation  for 
chastity  of  Miss  Ellen  Goodman,  the  party  charged  to  have  been  slan-. 
dered,  was  bad.  Counsel  for  appellant  requested  the  court  to  charge  the 
Jury  that  if  they  believed  f rom  the  evidence  that  her  reputation  for  chas- 
tity was  bad  they  should  acquit.  This  charge  was  refused,  and  counsel 
excepted,  reserving  bis  bill. 

The  Statute  upon  which  this  prosecution  is  based,  articles  645  and  646 
of  the  Penal  Code,  reads:  *^If  any  person  shall,  orally  or  other wise, 
falsely  and  maliciously  impute  to  any  female  in  this  State,  married  or 
unmarried,  a  want  of  chastity,  he  shall  be  deemed  guilty  of  slander, 
and,  upon  eonviction,  shall  be  fined  not  less  than  one  hundred  nor  more 
than  one  thousand  doUars,  and  the  jury  may,  in  addition  thereto,  find  a 
verdict  for  the  imprisonment  of  defendant  in  the  county  jail  not  exceed- 
ing  one  year. 

"  In  any  prosecution,  under  this  chapter,  it  shall  not  be  necessary  for 
the  State  to  show  that  such  Imputation  was  false,  but  the  defendant  may 
in  justification  show  the  truth  of  the  imputation,  and  the  general  repu- 
tation for  chastity  of  the  female  alleged  to  have  been  slandered  may  be 
inquired  into.'' 

It  is  Seen  that  while  the  State  is  not  required  to  prove  the  imputation 
false,  still  the  accueed  may  justify  by  showing  that  the  imputation  is 
true.  Thus  far  there  is  no  trouble,  but  the  Statute  further  provides: 
*^  but  the  defendant  may  in  justification  show  the  truth  of  the  imputa- 
tion, and  the  general  reputation  for  chastity  of  the  female  alleged  to  have 
been  slandered  may  he  inquired  into/' 

Let  US  suppose  that  the  inquiry  is  made,  and  that  the  result  of  the 
investigation  is  that  her  general  reputation  for  chastity  is  bad,  and  that 
the  jury  is  satisfied  of  this,  what  effect  should  this  fact  (bad  reputation 
for  chastity)  have  upon  the  case?  Must  the  jury  acquit?  We  think  so. 
Patterson  v.  The  State,  12  Texas  Ct.  App.,  458;  McMahan  v.  The  State, 
13  Texas  Ct.  App.,  220. 

Appellant  proposed  to  prove  by  several  witnesses  that  Thomas  Taylor 
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hwi  fiaid  that  defendant  and  Ellen  Goodman  had  been  camally  intimate, 
4uid  that  Taylor  was  being  threatened  with  violence,  and  that  appellant 
made  the  slanderous  statement  in  defense  of  Taylor. 

These  facts  were  offered  in  evidence  for  the  purpose  of  rebutting  the 
inference  of  malice,  or  that  the  Imputation  was  made  wantonly.  These 
iacts  were  rejected  by  the  court  and  a  bill  of  exceptions  was  reserved  by 
uppellant. 

Let  US  look  back  of  this  matter.  The  court  instructed  the  jury  that  if 
they  believed  from  the  evidence  that  the  imputation  was  true  then  to  ac- 
-quit  the  appellant.  This  verdict  of  guilty  in  legal  effect  determines  this 
issue  against  the  appellant.  By  their  verdict  the  jury  must  have  found 
the  imputation  false,  and  if  false  this  appellant  knew  it  to  be  false.  Kow 
then  we  have  this  state  of  case.  The  appellant  to  protect  bis  friend  Tay- 
lor imputed  to  an  innocent  lady  a  want  of  chastity,  knowing  her  to  be 
innocent  of  the  particular  charge  made  by  him — a  charge  more  fatal  than 
any  other  in  the  catalogue  of  crimes  committed  by  woman.  This  is  done 
knowingly  and  deliberately  to  protect  bis  friend,  and  we  are  told  that 
there  is  no  malice  in  this,  or  that  the  charge  was  not  wantonly  made. 
€oncede  the  purpose  or  reason  for  the  slander  to  be  that  claimed  by  ap- 
pellant, and  we  are  forced  to  the  conclusion  that  instead  of  ref uting  the 
inference  of  malice  they — ^his  reasons — demonstrate  that  the  imputation 
was  deliberately,  maliciously,  wantonly,  and  knowingly  made.  A  calmly 
determined  effort  to  protect  a  friend  by  making  an  innocent  girl  a  victim 
to  bis  scheme — her  character  must  be  blackened,  and  destroyed  forever — 
not  by  her  own  lewd  and  dissolute  acts,  but  by  appellant  for  the  purpose  of 
protecting  Taylor,  who  had  been  engaged  in  proclaimiug  the  slander  evi- 
-dently  put  adrift  by  appellant.     The  evidence  was  properly  rejected. 

We  do  not  desire  to  be  understood  as  expressing  an  opinion  as  to  the 
truth  of  the  imputation — it  may  have  been  true.  We  have  discussed  the 
competency  of  the  proposed  evidence  upon  the  assumption  that  the  im- 
putation was  false — assuming  this  from  the  verdict  of  the  jury. 

Other  questions  presented  will  not  be  discussed,  as  they  will  not  likely 
arise  upon  another  trial.  Because  the  court  refused  to  charge  the  jury 
that  if  they  should  believe  from  the  evidence  that  the  general  reputation 
of  Ellen  Goodman  for  chastity  was  bad,  then  to  acquit  the  defendant,  the 
judgment  is  reversed  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded, 

Judges  all  present  and  concurring. 
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B.  B.  Pettit  V.  The  State. 

JVö.  S^06.  DeHded  Derember  7. 
Illegal  Practice  of  Medicine — Mistake  of  Fact — Charge  of  the  Court. — Under 
tbe  proof  in  this  case  the  trial  court  erred  in  refusing  to  instnict  the  Jury,  in  efitect,  that 
if  the  defendant  at  the  time  he  practiced  medicine,  as  charged  against  him  in  the  in- 
formation,  labored  under  the  mistake  that  his  certificate  had  been  filed  for  record  in 
Van  Zandt  County,  and  if  said  mistake  did  not  arise  from  want  of  proper  care  on  his 
part,  he  was  entitled  to  be  acquitted. 

Appeal  from  the  County  Court  of  Van  Zandt.  Tried  below  before 
Hon.  John  S.  Spinks,  County  Judge. 

This  conviction  was  for  illegally  practicing  medicine,  and  the  penalty 
assessed  against  the  appellant  was  a  fine  of  fifty  dollars. 

The  proof  shows,  in  substance,  that  before  practiemg  as  a  **  specialist '^ 
in  medicine  at  the  town  of  Wills  Point,  in  Van  Zandt  County,  the  appel- 
lant raet  R.  M.  Lively,  who  informed  him  that  he  was  going  that  morn- 
ing  to  the  town  of  Canton,  the  county  seat  of  Van  Zandt  County.  There- 
upon  the  defendant  gave  Lively  his  certificate,  authorizing  him  to  prac- 
tice medicine,  and  money  with  which  to  pay  the  fee  for  the  recording  of 
the  same.  Lively  took  the  certificate  and  the  fee,  and  promised  to  have 
the  certificate  recorded  upon  his  arrival  in  Canton.  Lively,  however, 
was  taken  sick,  and  did  not  go  to  Canton  on  that  day,  but  as  soon  as  he 
did  go  to  Canton  he  delivered  the  certificate  to  the  county  clerk  for  reg- 
istration,  together  with  the  registration  fee.  Defendant  did  not  hear  of 
Lively^s  sickness,  or  that  he  failed  to  go  to  Canton,  until  late  in  the  even- 
ing  of  the  day  on  which  he  was  to  have  gone.  Meanwhile  he  had  per- 
formed  the  practice  involved  in  this  prosecution. 

Russell  &  YantiSy  for  appellant. 

TT.  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  Judge. — In  view  of  the  evidence  adduced  the  jury  should 
have  been  instructed  in  relation  to  a  mistake  of  fact.  li  the  defendant, 
at  the  time  he  practiced  medicine  as  charged  against  him,  labored  under 
the  mistake  that  his  certificate  had  been  filed  for  record  in  Van  Zandt 
County,  and  if  said  mistake  did  not  arise  from  a  want  of  proper  care  on 
his  part,  he  was  entitled  to  be  acquitted.  Penal  Code,  arts.  45  and  46. 
This  issue  was  clearly  presented  by  the  evidence.  The  trial  court  did  not 
submit  it  to  the  jury,  and  refused  special  Instructions  thereon  requested 
by  defendant,  and  defendant  reserved  proper  bills  of  exception  to  the 
errors. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  Remanded. 

Judges  all  present  and  concurring. 
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Bob  McFadden  v.  The  State. 

m.  3S70.    Deeided  Deeember  7. 

1.  Practice— Oontiniiaiice— New  TriaL — Tbe  application  ahowing  a  want  of 
diligraioe  to  secuie  the  absent  testimonj,  the  continuance  was  properly  refused  in  the 
fiist  instance.  And  in  so  f ar  as  it  was  probably  true,  the  absent  testünonj  being  im- 
material,  the  oourt  properly  refused  the  motion  for  new  trial. 

2.  Same — ^Bvidenoe. — A  Btate's  witneas,  testif  jing  about  the  animals  involved  in 
ihe  prosecQtion  (which  he  bonght  from  the  accused  and  one  Freeze),  was  properlj  per- 
mitted  to  read  from  the  bill  of  sale  executed  hy  Freeze,  conveying  the  said  animals,  for 
the  purpose  of  refresliing  bis  memory  as  to  marks  and  brands. 

8.  Same— Ck>ii8pirac7,— The  defense  f urther  objected  to  the  bill  of  sale  as  evi- 
dence,  because  it  was  executed  by  Freeze  after  the  offense  charged  in  the  indictment 
was  oonsummated,  and  upon  the  ground  that  he,  defendant,  was  not  a  party  to,  and 
was  not  aware  of  the  Contents  of  the  instrument.  HM,  that  the  bill  of  sale  was  proi>- 
erlj  admitted  in  evidence,  the  proof  showing  that  the  said  bill  of  sale  was  a  part  of  the 
re9  guUB  of  the  consummation  of  thc*crime,  and  that  defendant  was  present  in  the  room 
when  it  was  executed  bj  Freeze,  between  whom  and  defendant  the  evidence  established 
a  fnudulent  conspiracj  to  seil  or  dlspose  of  the  stolen  animal.  To  this  State  of  case 
two  rules  are  applicable:  1.  The  parties  are  principal  offenders,  or  acting  together» 
80  long  as  anj  portion  or  object  of  the  common  design  remains  incomplete;  in  other 
words,  until  the  füll  purpose  and  object  of  the  conspiracy  is  consummated  and  accom- 
pUshed.  2.  The  acts  and  declarations  of  one  of  the  conspirators,  even  in  the  absenoe 
of  the  defendant,  but  before  the  consununation  of  the  sale  of  the  propertj  and  division 
of  the  proceeds,  are  legitimate  evidence  against  the  defendant. 

4.  Same — Depositiona — Certificate. — The  Statutes  of  this  State  prescribe  no  par- 
ticular  form  of  certificate  to  authenticate  testimonj  taken  before  an  examining  court. 

5.  Same— Privilege  of  CkmnBeL— That  clause  of  the  Act  of  April  4,  1889,  which 
prohibits  counsel  from  alluding  to  or  conmienting  upon  the  failure  of  a  defendant  to 
testify  in  bis  own  behalf,  can  not  be  extended  in  meaningto  protect  from  the  critidsm 
of  counsel  a  defendant  who  takes  the  stand  and  testifies  in  bis  own  behalf;  and  if,  in 
his  aigument,  the  counsel  animadverts  upon  the  defendant*s  failure,  while  testifying, 
to  explain  inculpatory  facts  proved  against  him,  he  commits  no  abuse  of  the  privilege 
of  aigument.  In  other  words,  the  attitude  of  a  defendant  on  the  wltness  stand  is  iden- 
ticallj  the  same  as  that  of  anj  other  witness  in  the  case.  See  the  opinion  in  extenso  on 
the  question. 

Q.  Beceiving  and  Concealing  Stolen  Property— Fact  Case. — See  the  statement 
of  the  case  for  evidence  hdd  sufficient  to  support  a  conviction  for  receiving  and  conceal- 
ing Stolen  property. 

Appeal  from  the  District  Court  of  Sains.  Tried  below  before  B.  F. 
Looney,  Esq.,  SpeciatJudge. 

This  conviction  was  had  under  the  second  count  of  an  Indictment^  which 
saidcount  charged  the  appellant  with  receiving  from  Lum  Freeze,  and  con- 
cealing, a  certain  beef  steer,  the  property  of  S.  A.  Montgomery,  knowing 
the  said  beef  steer  to  have  been  stolen.  A  term  of  two  years  in  the  peni« 
tentiary  was  the  penalty  assessed  by  the  verdict. 

W.  J.  McCray  was  the  first  witness  for  the  State.     He  testified,  in  snb- 

stance,  that  he  an<}  Lowenstien  were  partners  in  the  butcher  business  in 

GreenTille,  Hunt  County,  Texas.     On  or  about  July  12,  1886,  defendant 

and  a  man  who  represented  himself  as  C.  C.  Williams^  came  to  witness's 
Vol.  xxvni-16 
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butcher  sbop  and  offered  to  seil  witness  four  beeres.  Witness  could  not 
remember  which  of  them  offered  to  seil  the  beeves.  Witness  went  with 
them  to  the  0  K  wagon  yard  and  examined  the  animals.  He  then  offered 
them  $44  for  the  four  steers.  They  declined  that  offer  at  the  time,  .but 
afterwards  came  to  witness  and  said^  ''Make  it  $45  to  pay  for  our  horses' 
feed  and  dinner  for  ourselves,  and  we  will  trade/'  Witness  agreed,  and 
bis  partner  and  Williams  left  the  shop  to  drive  the  animals  from  the 
wagon  yard  to  witness's  pens.  Witness  drew  up  a  bill  of  sale  while  they 
were  gone^  and  requested  the  defendant  to  give  bim  the  marks  and  brands 
of  the  animals  to  incorporate  in  the  bill.  Defendant  conld  not  give  them, 
and  Said  that  Williams  would  give  them  when  he  returned.  Upon  bis 
retum  Williams  gave  witness  the  marks  and  brands,  and  witness  put 
them  in  the  bill.  He  drew  the  bill  to  show  a  conveyance  by  defendant 
and  Williams  jointly,  but  defendant  remarked  that  he  had  no  interest  in 
the  cattle,  and  the  bill  of  sale  was  signed  by  Williams  alone.  It  was  signed 
*'C.  C.  Williams."  Defendant  was  in  the  room  when  Williams  signed  it, 
but  witness  could  not  say  that  he  saw  the  act  of  signing.  The  witness 
could  not  remember  the  descriptions  of  the  animals,  but  identifying  the 
bill  of  sale  handed  to  him  by  the  district  attorney  as  the  bill  of  sale 
executed  to  him  by  Williams,  he  read  the  descriptions  from  it,  and  pro- 
nounced  them  correct.  About  two  weeks  after  this  transaction  he  met 
the  defendant  and  told  him  that  he  had  heard  some  inquiries  about  the 
cattle,  and  that  if  they  were  not  all  right,  he,  defendant,  and  Williams 
would  have  to  straighten  the  matter.  Defendant  replied,  ''Those  cattle 
were  straight.  They  were  all  right.  They  came  from  below  Lone  Oak, 
and  all  this  is  nothing  but  cid  Ice  Wallace  cutting  up  a  little.'^  He  did 
not  then  teil  witness  that  the  man  C.  C.  Williams  was  in  reality  one  Lum 
Freeze.  The  witness,  however,  ascertained  that  to  be  the  fact,  and  when 
he  attended  the  examining  trial  of  defendant  and  Freeze,  as  a  witness,  he 
recognized  in  Freeze  the  man  Williams  from  whom  he  bought  the  cattle. 

The  State  next  read  in  evidence  the  testimony  of  the  deceased  wit- 
nesses  Austin  and  Lindsey,  as  delivered  on  the  examining  trial.  Austin 
testified  in  substance  that  he  had  charge  of  Mrs.  Montgomery's  stock. 
He  missed  the  animal  described  in  the  indictment  about  the  time  of  the 
alleged  thef  t  of  the  same.  That  animal,  prior  to  that  time,  ranged  abont 
the  places  of  Pounds  and  Mrs.  Freeze.  The  witness  met  the  defendant 
for  the  first  time  after  he  was  charged  with  this  offense.  On  the  Tues- 
day  preceding  the  examining  trial,  the  defendant  told  witness  that  Freeze 
did  not  seil  the  cattle,  but  that  they  were  sold  by  C.  C.  Williams.  Wit- 
ness asked  him  where  C.  C.  Williams  was,  and  he  replied  that  said  Williams 
was  about  Lone  Oak.  He  afterwards  told  the  witness  that  Freeze  did  seil 
them. 

Lindsey  testified  (on  examining  trial)  for  the  State  that  on  the  preced- 
ing Tuesday  defendant  told  him  that  *'  C.  0.  Williams  sold  the  cattle;'* 
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that  he  could  "easily  prove  himself  clear,  as  0.  0.  Williams  sold  the 
animals;''  that  he,  defendant, ''  sold  them  as  for  G.  G.  Williams,  as  he  was 
better  acqi\aiiited  with  the  butchers  than  Williams  was/^ 

E.  H.  Stuckey  testified  for  the  State  that  subsequent  to  his  arrest,  and 
while  he  was  at  large  under  bond,  the  defendant  told  him  that  Lum 
Freeze  liad  nothing  whatever  to  do  with  the  cattle  sold  to  McCray  in 
OreenTÜle;  that  those  cattle  were  sold  by  a  man  named  G.  G.  Williams, 
who  had  lived  at  Frank  Hambrick%  but  who  had  then  gone  west. 

George  Gooper  testified  for  the  State  that  he  and  defendant  met  at  the 
house  of  George  Gurrant  on  the  day  before  the  Montgomery  steer  was 
Said  to  have  been  stolen.  Defendant  penned  a  harren  cow  at  Gurrant's 
on  that  day,  and  told  the  witness  that  he  was  going  to  take  some  cattle 
tp  Green ville  on  the  next  day.  He  did  not  say  how  many  cattle  he  was 
going  to  take,  nor  who,  if  anybody,  was  going  with  him.     State  closed. 

James  PoUard  testified  for  the  defense  that  he  lived  near  Lone  Oak, 
in  Hunt  Gounty,  Texas,  and  that  defendant  lived  with  him  in  July,  1886. 
Defendant  came  home  about  sundown  on  the  evening  of  July  11,  and 
remained  there  over  night.  Witness  did  not  think  the  defendant  could 
have  lef t  and  returned  to  the  house  during  that  night  without  his  knowl- 
edge.  Lum  Freeze  came  to  witness's  house  about  sunrise  on  the  next 
moming  (July  12)  and  called  for  the  defendant.  He  told  witness  that 
he  wanted  defendant  to  help  him  drive  some  beeves  to  Greenville.  Wit- 
ness went  to  defendant^s  room,  waked  him  up,  and  told  him  that  Freeze 
wanted  to  see  him.  Defendant  got  up,  dressed,  and  helped  Freeze  pen 
the  cattle.  He  and  Freeze  took  breakfast  with  witness,  and  about  thirty 
minntes  later  lef  t  with  the  cattle.  When  witness  got  up  that  moming, 
and  went  out  of  his  house  in  response  to  the  call  of  Freeze,  he  saw  two 
men  riding  oS  in  the  direction  opposite  his  house.  They  were  too  far 
off  for  witness  to  recognize  them. 

The  opinion  sets  out  the  testimony  of  the  defendant. 

PerkinSy  Gilbert  £  Perkins  and  H,  W,  Martin,  for  appellant. 
W.  L,  Davidson,  Assistant  Attomey-General,  for  the  State. 

White,  Pbesidinq  Judge. — Appellant  was  convicted  on  the  second 
count  in  the  indictment  for  receiving  and  concealing  stolen  property, 
knowing  the  same  to  have  been  stolen. 

1.  Defendant^s  application  for  continuance  failed  to  show  diligence 
to  procure  the  attendance  of  the  absent  witnesses,  and  the  court  was  jus- 
tified  in  overruling  it  in  the  first  instance  upon  that  ground.  In  view  of 
the  testimony  which  was  adduced  upon  the  trial  the  said  proposed  absent 
testimony,  in  so  f ar  as  the  same  appears  to  be  probably  true,  was  imma- 
terial,  and  if  adduced  would  not,  in  the  light  of  the  evidence,  be  likely 
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to  change  the  result  of  the  trial.  Browning  v.  The  State,  26  Texas  Ct. 
App.,  432;  Boyett  v.  The  State,  Id.,  689;  Peace  v.  The  State,  27  Texas- 
Ct.  App.,  83. 

2.  Defendant's  second  bill  of  exceptions  shows  that  the  court  permit- 
ted  the  State's  witness  McCray  to  read  from  a  bill  of  sale  a  description 
of  the  cattle  therein  mentioned  and  described.  There  was  no  error  in 
this  proceeding.  McCray  identified  the  bill  of  sale  as  the  one  executed 
to  him  by  C.  C.  Williams,  at  the  time  he  pnrchased  said  cattle.  He 
could  refresh  his  memory  as  to  the  marks  and  brands  of  the  aninuds  by 
said  bill  of  sale.  But  had  there  been  any  virtue  in  the  objection  to  this 
testimony,  it  has  lost  whatever  of  merit  it  might  have  had  by  the  fact 
that  the  bill  of  sale  itself — the  same  identified  by  this  witness — was  read 
in  evidence  to  the  jury  by  the  prosecution. 

3.  But  defendant  objected  to  the  reading  in  evidence  of  the  bill  of 
sale,  as  shown  by  his  third  bill  of  exceptions,  because  said  bill  of  sale  was 
executed  by  C.  C.  Williams,  or  Lum  Freeze,  who  signed  the  same  as  C.  C. 
Williams,  after  the  offense  charged  in  the  indictment  was  consummated, 
and  upon  the  ground  that  he,  defendant,  was  not  a  party  to,  and  was  not 
aware  of  the  Contents  of  the  Instrument.  It  was  shown  by  the  evidence 
that  this  defendant  was  present  in  the  room,  and  the  bill  of  sale  was  a^ 
part  of  the  res  gestcB  of  the  consummation  of  the  crime.  The  evidence 
showed  a  fraudulent  conspiracy  between  the  parties  to  seil  or  dispose  of 
the  Stolen  animal.  In  such  a  case,  the  acts  and  declarations  of  one  of 
the  conspirators,  even  in  the  absence  of  the  defendant,  but  before  the 
consummation  of  the  sale  of  the  property  and  division  of  the  proceeds, 
would  be  legitimate  evidence  against  the  defendant.  O'Neal  v.  State,  14 
Texas  Ct.  App.,  582.  The  parties  are  principal  offenders,  or  acting  to- 
gether,  as  long  as  any  portion  or  object  of  the  common  design  remains 
incomplete;  in  other  words,  until  the  füll  purpose  and  object  of  the  con- 
spiracy is  consummated  and  accomplished.  Smith  v.  The  State,  21  Texas 
Ct.  App.,  107. 

4.  Defendant's  objections  to  the  admission  of  the  written  testimony 
taken  on  the  examining  trial  of  two  witnesses  who  had  since  died,  is  with- 
out  merit.  No  form  is  prescribed  by  law  for  the  certificate  of  an  exam- 
ining court  to  testimony  taken  before  it.  Willson's  Crim.  Stats.,  Becs. 
1768,  2535;  Golden  v.  The  State,  22  Texas  Ct.  App.,  1,  and  Clark  v.  The 
State,  ante,  p.  198. 

5.  Defendant  was  swom  as  a  witness  in  his  own  behalf.  His  counsel 
asked  him  but  two  questions,  and  his  testimony  in  füll  is  that,  *'  at  the 
time  Lum  Freeze  came  to  James  PoUard's  for  me,  and  when  I  started  to 
help  him  drive  the  cattle,  I  did  not  know  that  they  were  stolen.  All  I 
had  to  do  with  them  was  to  help  Freeze  to  drive  them  to  Green ville/* 
The  State  did  not  cross-examine  the  defendant.  What  we  have  copied 
is  all  that  was  testified  by  him.     In  his  closing  argument  the  district  at- 
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tomey  commented  npon  the  fact  that  defendant,  though  he  had  gone 
Bpon  the  stand  a9  a  witness^  and  had  had  a  chanee  to  explain  his  connec- 
tion  with  the  transaction  fuUy,  had,  nevertheless,  failed  to  do  so,  and  he 
remarked,  *' You  (the  Jury)  wanted  to  know  all  about  it.  Bob  (defend- 
ant)  would  not  teil  it,  though  he  had  a  chanee  to  do  so.'^  Defendant 
saved  a  bill  of  exceptions  to  these  remarks  because  *'they  were  contrary 
to  the  sj5irit  of  the  law  authorizing  defendants  to  testify  in  their  own  be- 
half.'' It  is  insisted  that  under  our  Statute  allowing  or  permitting  a  de- 
fendant to  testify  in  his  own  behalf,  his  failure  to  testify  to  any  matter 
about  which  he  does  not  wish  to  testify  when  he  has  gone  upon  the  stand 
and  testified  to  such  matters  as  he  desired,  can  not  be  taken  as  a  circum- 
stance  against  him,  and  is  expressly  prohibited  from  allusion  to  or  com- 
ment  upon  by  counsel.     Gen.  Laws,  2l8t  Leg.,  p.  37,  eh.  43,  sec.  1. 

Under  similar  Statutes  the  rule  has  been  otherwise  held.  Mr.  Wharton 
says:  **This  protection,  however,  from  comment  does  not  apply  to 
iisaes  in  which  the  defendant  submitting  himself  as  a  witness,  declines  to 
imswer  particular  questions  on  the  ground  of  self-crimination,  or  fails  to 
•explain  inculpatory  facts."  Whart.  Crim.  Ev.,  9  ed.,  sec.  435a,  citing 
The  State  V.  Ober,  52  N.  H.,  549;  Comm.  v.  Müllen,  97 Mass.,  547;  Stover 
V.  The  People,  56  N.  Y.,  315. 

The  identical  question  here  presented  came  before  the  Supreme  Court 
•of  Iowa  in  the  case  of  The  State  v.  Tatum,  and  in  deciding  it  they  use 
ihe  following  language:  ^'It  is  conceded  that  it  was  the  right  of  the 
•distriet  attomey  to  comment  upon  such  testimony  as  the  defendant  gare, 
bat  it  is  urged  that  he  had  no  right  to  comment  upon  the  defendant's 
lailure  to  testify  as  to  matters  regarding  which  he  preferred  to  keep  his 
mouth  closed.  The  exemption  from  unfavorable  comment  extends  only 
^  such  defendants  aa  choose  not  to  ayail  themselves  of  the  privilege  of 
testifying  in  their  own  behalf.  Here  the  defendant  puts  himself  upon 
the  stand  as  a  witness,  and  we  can  see  no  reason  why  the  counsel  for  the 
State  should  not  comment  on  his  testimony  as  f  ully  as  on  that  of  any 
•other  witness.  By  putting  himself  upon  the  stand  and  testifying  to 
material  facts  in  his  defense,  the  defendant  waived  the  protection  which 
the  Statute  accords  him.'*  Citing  Cooley's  Cons.  Lim.,  317,  and  note; 
69  Iowa,  472.  In  The  State  v.  Pfefferte  (Kansas  Supreme  Court,  Dec. 
9,  1886),  it  was  held  that  "  where  a  defendant  in  a  criminal  case  takes 
the  witness  stand  to  testify  iii  his  own  behalf,  he  assumes  the  character 
of  a  witness,  and  is  entitled  to  the  same  Privileges  and  is  subject  to  the 
«ame  treatment,  and  to  be  contradicted,  discredited,  or  impeached,  the 
«ame  as  any  other  witness. '^  See  same  case  reported  in  füll  in  the  9th 
kriminal  Law  Magazine,  222. 

After  a  careful  examin  ation  of  all  the  matters  complained  by  appel- 
lant,  and  because  the  trial  below  appears  in  all  things  to  have  been  in 
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conformity  to  law^  the  evideuce  being  sufficient  to  sustain  the  conviction, 
we  have  found  no  reversible  error.     Wherefore  the  judgment  is  aflSnned. 

Äffirmed. 

Judges  all  present  and  concarring. 


Ex  Parte  William  Walker. 

No.  3222.    Decided  December  U. 

1.  Habeas  Corpus— Bight  of  Bau— <<  Capital  Offense."— Section  11  of  the  Bill 
of  Rights  provides:  "All  prisoners  shall  be  bailable  by  sufficient  sureties,  anless  for 
capital  offenses,  where  the  proof  is  evident."  Article  55  of  the  Penal  Code  defines  s 
"  capital  offense  "  as  one  "  for  which  the  highest  penal ty  is  death/*  and  article  609  of 
the  Penal  Code  declares  murder  in  the  first  degree  to  be  a  capital  offense. 

2.  Same — ^Non-Age. — It  is  a  soond  legal  principle  that  "  whenever  the  death  pen- 
aXtj  is  abolished  hy  law,  the  offense  to  which  it  was  attached  is  no  longer  a  capital 
offense."  Under  our  Statutes  (Penal  Code,  article  85,)  a  person  who  commits  murder 
in  the  first  degree  before  he  arrives  at  the  age  of  seventeen  years  can  not  be  punished 
capitally,  that  is,  with  death.  Bj  force  of  the  Statute,  murder  of  the  first  degree,  com- 
mltted  by  a  person  under  the  age  of  seventeen  years,  is  not  a  capital  offense,  and  is> 
therefore  bailable. 

8.  Same— Oonstitutional  Law.— Article  85  of  the  Penal  Code,  abolishing  capital 
punishment  as  to  an  offender  under  the  age  of  seventeen  years,  is  constitutional. 

Habeas  Corpus  on  appeal  f rom  an  order  in  Chambers  by  Hon.  George 
McCormick,  Judge  of  the  Tweijity-fifth  Judicial  District. 

The  opinion  discloses  the  case.  Bail  is  awarded  the  relator  in  the  sum. 
of  ten  thousand  dollars. 

M,  Kennon,  for  the  relator. 

W.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

WiLLSON,  Judge. — Applicant  is  in  custody  charged  with  murder  in 
the  first  degree,  and  upon  an  examination  of  the  case  on  habeas  corpus 
was  denied  bail,  and  has  appealed  to  this  court. 

It  is  agreed  that  the  proof  is  evident  that  the  applicant  is  guilty  of 
murder  in  the  first  degree.  It  is  also  agreed  that  at  the  time  applicant 
committed  the  murder  he  was  not  seventeen,  but  was  over  sixteen  years^ 
'of  age.  Counsel  for  the  applicant  contends  that,  as  under  the  law,  the 
applicant  can  not  be  punished  with  death  because  he  had  not  arrived  at. 
the  age  of  seventeen  years  at  the  time  he  committed  the  murder,  there- 
fore the  case,  as  to  Mm,  is  not  a  capital  one,  and  he  is  entitled  to  bail. 

"All  prisoners  shall  be  bailable  by  sufficient  sureties,  unless  for  capital 
offenses,  where  the  proof  is  evident. ''  Bill  of  Rights,  sec.  11.  A  ''capi- 
tal offense  ^'  is  one  for  which  the  highest  penalty  is  death.     Penal  Gode^ 
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art.  55.  Murder  in  the  first  degree  is  a  capital  ofifense.  Penal  Code,  art. 
609.  But  a  person  who  commits  murder  in  the  first  degree  before  he 
arriveß  at  the  age  of  seventeen  years,  can  not,  under  our  Statute,  be  pun- 
iflhed  capitally,  that  is,  with  death.     Penal  Code,  art.  35. 

Does  this  Statute  entitle  the  applicant  to  bail?  We  think  it  does.  As 
to  htm,  the  punishment  can  not  be  death,  and  his  offense  is  not  therefore 
a  capital  one;  for  an  offense  is  not  capital  which  may  not  be  punished 
with  death.  This  Statute  abolishes  capital  punishment  in  all  cases  where 
the  offender  has  not,  at  the  time  of  the  commission  of  the  offense,  arrived 
at  the  age  of  seventeen  years.  Whenever  the  death  penalty  is  abolished 
by  law,  the  offense  to  which  it  was  attached  is  no  longer  a  capital  one. 
In  re  Perry,  19  Wis.,  676.  We  conclude  that  by  force  of  said  Statute 
the  applicant  is  entitled  to  bail. 

In  an  able  brief  and  argument  the  Assistant  Attomey-General  ques- 
tions  the  constitutionality  of  the  Statute  exempting  persons  under  seven- 
teen years  of  age  from  the  death  penalty,  upon  the  ground  that  it  is  class 
legislation,  and  contrary  to  the  principles  of  our  government.  We  do 
not  regard  the  Statute  aa  obnoxious  to  this  objection.  It  is  not  class 
legislation  within  the  meaning  of  that  term.  Cooley's  Const.  Lim.,  p. 
487,  et  seq.  As  to  the  policy  of  the  Statute,  that  was  for  the  considera- 
tion  of  the  Legislature,  and  it  is  not  within  the  province  of  the  courts 
to  pass  upon  it.  We  believe  that  the  Legislature  had  the  power  to  enact 
the  Statute,  and  that  it  is  a  valid  law. 

It  is  our  judgment  that  the  applicant  is  entitled  to  bail,  and  he  is 
granted  bail  in  the  sum  of  ten  thousand  doUars,  upon  the  giving  of  which 
in  accordance  with  law,  he  will  be  released  from  custody. 

Ordered  accordingly. 

Judges  all  present  and  concurring. 


jAlkTES  GaLLAHER  V.    ThE  StATE. 
No,  2669,    Decided  June  S8.    Motion  for  rehearing  overruled  December  7. 

1.  ^^ Malice." — Gases  Approved. — Charge  of  the  Court  defines  malice  to  be 
"the  intentional  doing  of  a  wrongful  act  to  anotber  without  legal  justification  or 
excase.*'  Held,  sufficicDt;  citing  with  approval  McKinney's  case,  8  Texas  Ct.  App., 
626;  Harris'B  case,  Id.,  90;  Lander's  case,  12  Texas,  481. 

2.  Same— Evidence. — The  mdictment  alleges  that  tbe  murder  was  committed  by 
the  ose  of  botb  a  pistol  and  a  knife.  Under  this  aUegation  it  was  sufficient  to  prove 
the  use  of  either  means,  and  the  coart  did  not  err  in  charging  the  jury  that  if  defend- 
ant  "  killed  the  deceased  by  shooting  her  with  a  pistol  or  cutting  her  with  a  knife,"  etc. 

8b  Same. — It  was  not  necessary,  under  the  whole  proof  in  the  case,  for  the  State  to 
spedfically  prove,  or  for  the  court  to  charge  that  the  weapon  used  was  a  deadly  one. 

5.  Same — ^Presumpüon  of  Innocence— Beasonable  Doubt. — The  trial  court 
instructed  the  jury  as  follows:  **  The  defendant  is  presumed  by  the  law  to  be  innocent 
mttil  his  guilt  is  established  by  legal  evidence,  to  the  satisfaction  of  the  jury  beyond 
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a  reasonable  doubt,  and  anless  the  evidence  so  satisfies  70a  in  this  case  of  the  guilt  of 
the  defendant  of  murder  of  the  first  or  of  the  seeond  degree,  then  you  will  find  him 
not  guilty."    Held,  correct  and  sufläcient. 

5.  Ektme— CircuniBtantial  Evidence. — The  charge  of  the  court  on  circumstantial 
evidence  reads  as  follows:  "  In  order  to  Warrant  a  oonviction  of  a  crime  on  circum- 
stantial evidence,  each  fact  necessary  to  the  conclusion  songht  to  be  established  must 
be  proven  by  competent  evidence  beyond  a  reasonable  doubt;  all  the  facts  (that  is,  the 
facta  necessary  to  the  conclusion)  must  be  consistent  with  each  other,  and  with  the 
main  fact  sought  to  be  proved;  and  the  circumstances  taken  together  must  be  of  a  con- 
clusive  nature,  leading  on  the  whole  to  a  satisfactory  conclusion,  and  producing  in 
effect  a  reasonable  and  moral  certainty  that  the  defendant,  and  no  other  person,  com- 
mitted  the  offenae  charged;  and  unless  the  evidence  does  so,  you  will  acquit  the  defend- 
ant. But  if  the  evidence  does  satisfy  the  understanding,  reason,  and  conscience  of  the 
Jury,  and  produces  in  their  minds  a  reasonable  and  moral  certainty  of  the  guilt  of  the 
defendant  beyond  a  reasonable  doubt,  and  to  the  exclusion  of  every  reasonable  hypothe- 
sis  than  that  of  bis  guilt,  then  the  jury  should  convict  the  defendant."  Held,  correct, 
notwithstAnding  the  concluding  sentence  is  unusual  in  charges  upon  circumstantial 
evidence. 

6.  Same — AlibL — The  charge  of  the  court  upon  the  issue  of  alibi  is  as  follows: 
*'Amongst  other  defenses  interposed  in  this  case  by  the  defendant  is  what  is  known 
in  legal  phraseology  as  an  alibi;  that  is,  that  if  the  deceased  was  killed  as  alleged, 
the  defendant  was,  at  the  time  of  such  ^illing,  at  another  and  difterent  place  from 
which  such  killing  was  done,  and  therefore  was  not  and  could  not  have  been  the  person 
who  killed  deceased,  if  she  was  killed."  *  *  *  *  Tothis  portion  of  the  charge 
the  defense  objected:  1.  That  it  expresses  an  opinion  as  to  the  weight  of  evidence. 
2.  It  sums  up  a  material  portion  of  the  evidence.  8.  It  defines  as  a  defense  that 
which  is  only  rebutting  evidence.  4.  The  words  "amongst  other  defenses"  tends  to 
weaken  the  prominent  exculpatory  facts,  or  evidence,  relied  on  by  defendant.  5.  It 
conveys  the  Impression  that  the  evidence  on  this  point  was  of  little  weight,  and  tends 
to  convey  to  the  minds  of  the  jury  that  the  State  had  sufflciently  established  the 
guilt  of  defendant,  and  that  it  devolved  on  the  defendant  to  show  that  he  was  at  a  dif- 
ferent  place  at  the  time  of  the  commission  of  the  offense.  The  majority  of  the  court 
deciding  against  each  of  the  exceptions  to  the  charge,  holds:  1.  That  it  is  not  obnoxi- 
ous  to  the  first  and  seeond  objections  urged  against  it.  2.  That  (lUbi  is  a  defense  to  a 
criminal  prosecution,  and  it  was  not  error  to  so  denominate  it  in  the  charge.  3.  That 
the  bürden  of  proving  an  altbi  is  not  upon  the  defendant,  and  that  the  charge  in  this  case 
neither  positively  nor  inferentially  shifts  the  bürden  of  such  proof  upon  the  defendant. 
The  rule  is  that  if  the  evidence,  whether  in  behalf  of  the  State  or  the  defendant,  en- 
genders  in  the  minds  of  *  the  jury  a  reasonable  doubt  as  to  defendant's  presence  at  the 
time  and  place  of  the  offense,  the  defendant  is  entitled  to  an  acquittal;  and  the  charge 
in  this  case  in  no  degree  obtrudes  upon  this  rule.  See  the  opinion  of  Willson,  J.,  for 
a  discussion  of  the  question;  and  note  his  reassertion  of  the  doctrine  in  the  opinion  on 
the  motion  for  rehearing. 

7.  Practice — Evidence. — It  is  a  statutory  rule  of  evidence  in  this  State,  that  when 
a  part  of  a  conversation  has  been  brought  out  by  one  party,  the  other  party  is  entitled 
to  have  the  whole  of  the  said  conversation.  With  reference  to  certain  testimony  of 
the  witness  Barbee,  objected  to  by  the  defense,  the  majority  of  the  court  holds  it  ad- 
missible  as  coming  within  the  terms  of  this  rule,  and  that  the  court  properly  admitted  it. 

8.  Same. — See  the  dissenting  opinion  of  Hurt,  J.,  on  original  hearing,  for  certain 
proof  proposed  to  bemade  for  the  defense  by  its  witness  Peareson,  held  by  the  majority 
of  the  court  to  have  been  properly  excluded  as  coming  within  the  nature  of  self-serv- 
ing  testimony. 

9.  Murder — Fact  Case. — See  the  Statement  of  the  case  for  evidence  held  sufiScient 
to  Support  a  conviction  for  murder  of  the  first  degree. 
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Hurt,  J.,  Dissenting. 

10.  Charge  of  the  Comt— Bürden  of  Proofl— Alibi  \s7iot&  defense  to  a  criminal 
prosecntion  in  anj  other  sense  than  as  rebutting  evidence  tending  to  disprove  the  facts 
Telied  apon  by  the  State  for  conviction,  or  aa  evidence  tending  to  raise  a  reasonable 
doubt  of  the  truth  of  the  same.  It  was  error,  therefore,  to  instmct  the  jury  that  alibi 
was  interpoeed  as  a  defense.  Moreover,  the  effect  of  the  Charge  (see  the  sixth  head 
note)  was  to  impose  upon  the  defendant  the  bürden  of  proving  the  alibi.  For  an  ex- 
haastive  discussion  of  the  question,  see  the  dissenting  opinions. 

11.  Practice— Evidence. — üpon  the  question  of  motive  the  State  proved  that  liti- 
gation  involving  real  estate  had  been  long  pending,  and  at  the  time  of  the  homicide  was 
atiU  pending  between  the  accnsed  and  the  deceased.  To  meet  this  proof  the  defendant 
oflfered  to  prove  by  his  witness  Peareson,  in  substance,  that  he,  Peareson,  as  the  attor- 
ney  for  the  ai^used  in  the  said  litigation,  advised  the  accused,  prior  to  the  homicide, 
that  his  title  was  absolutely  good  to  all  the  land  he  claimed;  that  after  the  suit  was 
instituted  the  accosed,  throagh  the  witness  and  his  associate  coansel,  offered  to  surren- 
der to  the  deceased  all  of  the  land  to  which  she  had  title,  and  that  when  the  said  offer 
was  made  to  her  in  open  court,  her  attomeys  and  the  presiding  judge  advised  her  to 
accept  it.  Hurt  J.,  holds  (in  Opposition  to  the  majority  of  the  court),  that  the  pro- 
posed  proof,  if  true,  tending  strongly  to  eliminate  the  land  litigation  from  the  case  as 
motive  for  the  homicide,  its  rejection  was  error.     See  the  dissenting  opinion  on  original 

I  hearing  for  a  discussion  of  the  question. 

12.  Same. — Barbee,  a  State's  witness,  was  asked  on  cross-examination  by  the  de- 
fense, "if  he  did  not  say  to  Judy  James  (the  principal  witness  for  the  prosecntion),  that 
ber  husband's  neck  was  in  danger  if  she  did  not  teil  what  she  knew  ?"  Barbee  replied 
that  he  did  not  know  that  he  used  language  so  positive,  but  that  he  said  to  her,  in  effect, 
that  the  deceased  was  taken  from  her,  Judy's,  house,  and  that  she  ought  to  know  some- 

I  thing  about  it,  and  that  if  she  did  not  teil  what  she  knew,  it  would  place  her  and  her 

hosband  in  danger.  On  re-examination  by  the  State,  and  over  defendant's  objection, 
the  witness  was  permitted  to  testify  to  what  Judy  James  said  to  him  in  reply.  Controt- 
verting  the  ruling  of  the  majority  of  the  court  on  this  question,  Hurt,  J.,  holds  that  it 
was  error  to  permit  the  witness  to  State  in  evidence  the  reply  made  to  him  by  the  wit- 
ness Judy  James,  because:  1.  The  questions  propounded  by  the  defense  did  not  seek 
to  elicit  the  conversation  between  the  witnesses  Barbee  and  Judy  James,  nor  did  they 
draw  out  a  Single  Statement  made  by  Judy  James  to  Barbee.  2.  The  purpose  of  the 
defense  being  to  show  by  Barbee  that  undue  influences  may  have  been  applied  to  in- 
duce  Judy  James  to  swear  to  incriminating  facts,  the  State,  to  support  her,  and  to  rebut 
the  inference  of  such  undue  influences,  might  prove  Statements  made  by  her  hefore  she 
was  Bubjected  to  such  influences,  but  not  the  Statements  made  by  her  afler  she  was  so 
subjected.  See  the  dissenting  opinions  in  extenso  for  an  elucidation  of  the  principle. 
\  13.    Same. — It  was  the  contention  of  the  State  that  even  if  the  testimony  of  Barbee 

;  as  to  the  Statements  of  Judy  James  was  incompetent,  it  was  immaterial  error,  in  view 

[  ef  Judy  James*s  Statement  to  her  hnsband  at  the  time  deceased  was  taken  from  her 

'  house,  that  the  accused  was  one  of  the  party  who  took  her,  and  that,  therefore,  her 

'  aubsequent  testimony  could  not  have  been  influenced  as  alleged  by  the  accused.     But 

Hurt,  J. ,  dissenting,  holds  that  the  State's  contention  is  without  merit ;  that  Judy  James's 
testimony  shows  that  at  the  time  of  the  removal  of  the  deceased  she  told  her  husband 
that  "she  believed  oiie  of  the  party  was  the  accused,"  whereas  subsequent  to  being  in- 
directly  threatened  by  Barbee  with  prosecntion,  in  connection  with  her  husband,  who 
was  then  under  arrest,  she  was  positive  as  to  the  identity  of  the  accused. 

14.  Same. — Charge  of  the  Crourt  instructed  the  jury  that  they  were  the  *'sole 
jadges  of  the  weight  of  the  evidence,  and  the  credibility  of  the  witnesses."  Held,  suffi- 
-cient  to  authorize  the  jury  to  credit  the  testimony  of  a  witness,  notwithstanding  his 
impeachment  on  the  question  of  veracity. 
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On  Motion  for  Rehearing. 

15.  '<  Malice  "— €]iarg:e  of  the  Crourt. — To  determine  the  sufficiency  of  a  charge 
defining  malice  the  appellate  court  will  consider  otber  portions  of  tlie  Charge  explain- 
ing  malice.  Immediately  foUowing  the  definition  held  on  the  original  hearing  to  be 
sufficient,  the  trial  court  explains  express  malice  as  follows :  "  Express  malice  afore- 
thooght  is  where  one  with  a  sedate  and  deliberate  mind  and  formed  design  deliberately 
kills  another,"  etc.  Jffeld,  that  such  correct  definition  of  express  malice,  in  and  of  itself, 
fuUj  expresses  the  legal  meaning  of  malice. 

16.  Same— AlibL — It  is  urged  against  the  Charge  on  aWd  that  it  reqaires  the  jxaj 
to  believe,  in  order  to  acquit  the  defendant,  that  he  was  not  and  eatdd  not  have  been 
the  person  who  killed  the  deceased;  that  the  use  of  the  words  "could  not"  means,  in 
effect,  that  it  was  impoasible  for  the  defendant  to  have  committed  the  murder,  and  thus 
to  have  imposed  upon  the  accused  the  bürden  of  proving  the  aUbi,  or  that  it  was  im- 
possible  for  him  to  have  committed  the  homicide.  Held,  hy  the  majority  of  the  court, 
that  the  objections  are  not  maintainable,  especially  in  the  light  of  the  ooncluding  pait 
of  the  Charge  which  reads  as  follows:  "  Now,  if  the  evidence  raises  in  your  minds  a 
reasonable  doubt  as  to  the  presence  of  the  defendant  at  the  place  where  the  deceased  was 
killed  (if  killed),  at  the  time  of  the  killing,  then  you  should  acquit  the  defendant." 
But  See  the  dissenting  opinion  of  Hurt,  J.,  on  the  motion  for  rehearing  maintaining  the 
oontrary,  and  reviewing  authorities  in  support  of  bis  dissent. 

17.  Same — Express  Malice. — The  trial  court  charged  the  jnry  on  express  malice 
that  **a  sedate  and  deliberate  mind  and  formed  design  isevidenced  by  extemal  circum- 
stances  discovering  that  in  ward  Intention,  as  lying  in  wait,"  etc.  Against  this  part  of 
the  Charge  it  is  urged  that  it  is  upon  the  weight  of  evidence,  and  virtually  teils  the 
Jury  that  express  malice  is  proved  when  any  of  the  conditions  enumerated  in  the  chai^ge 
are  shown  to  have  existed.  Held,  that  the  objection  is  not  well  taken.  Note  the  ap- 
proval  on  the  subject  of  Sharpe's  case,  17  Texas  Ct.  App.,  486. 

18.  Same— Evidence. — Note  the  opinion  of  Willson,  J.,  on  the  motion  for  rehear- 
ing, sustaining  and  elaborating  the  ruling  of  the  majority  of  the  court  on  the  original 
hearing  that  the  testimony  of  the  witness  Barbee,  as  to  the  declarations  to  him  by  the 
witness  Judy  James,  was  correctly  admitted;  and  note  the  dissenting  opinion  of  Hurt, 
J.,  on  the  motion,  maintaining  the  converse  proposition  asserted  in  bis  original  dissent- 
ing opinion.  And  note  that  the  majority  adheres  to  its  original  ruling  that  the  trial 
court  did  not  err  in  excluding  the  proposed  testimony  of  the  witness  Peareson,  offered 
to  rebut  the  testimony  of  the  State  on  the  question  of  motive. 

19.  Same. — The  defendant  as&igned  for  error,  on  a  trial  for  murder,  that  the 
**  court  erred  in  permitting,  to  the  prejudice  of  defendant's  rights,  the  counsel  for  the 
State,  while  re-examining  the  witness  Judy  James,  to  cause  the  defendant  James  Qal- 
laher  to  stand  up  before  the  jury  and  put  on  bis  head  a  broad  brinmied  hat,  and  pat^ 
over  bis  face  a  handkerchief,  and  then  thus  exhibiting  the  defendant  before  the  jury 
to  ask  Judy  James  if  that  was  the  way  Gallaher  looked  at  the  time  she  saw  him,on  the 
night  of  the  murder,  and  in  permitting  Judy  James  to  testify  that  *  that  was  exactly 
the  way  he  looked,'  thus  permitting  and  requiring  the  defendant  to  testify  against 
himself,  to  the  material  injury  and  prejudice  of  bis  rights."  Meld:  Primarily,  this. 
question  is  not  revisable  by  this  court  in  the  absence  of  a  bill  of  exception.  But  waiv- 
ing  this  legal  requisite  in  this  instance,  the  court  holds  that  so  far  as  the  record  shoivB, 
the  disguise  and  exhibition  of  the  defendant  was  not  compulsory,  but  was  consented  to 
and  may  even  have  been  desired  by  him;  and  he  can  not  now  be  heard  to  oomplain. 

Appeal  from  the  Criminal  District  Court  of  Harris,  on  change  of 
venue  from  Wharton.     Tried  below  before  Hon.  C.  L.  Cleveland. 

The  conviction  in  this  case  was  in  the  first  degree  for  the  murder  et 
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Mary  K.  Brown,  in  Wharton  County,  Texas,  on  the  seventh  day  of  De- 
cember,  1887.  The  penalty  assessed  by  the  verdict  was  a  lif e  fcerm  in  the 
penitentiary. 

Beginning  on  page  455  of  volume  XXV  of  this  series  of  Reports,  will 
be  found  a  Condensed  statement  of  the  proof  elicited  on  the  habeas  corpus 
trial  of  this  defendant  for  bail,  that  trial  involving  the  contemporaneous 
murder  of  Mary  K.  and  Mayo  Brown.  Many  of  the  witnesses  who  testi- 
fied  on  that  proceeding  testified  on  this  trial,  and  so  f  ar  as  their  testimony 
is  the  same  in  extent  and  detail,  it  will  be  merely  referred  to,  and  not 
repeated  in  this  report.  Otherwise,  only  so  much  of  the  testimony  con- 
tained  in  the  241  pages  of  the  record,  which  comprises  the  statement  of 
facts  in  this  case,  will  be  summarized  as  is  necessary  to  elucidate  the 
rulings  on  this  appeal. 

The  State^s  first  witness  was  J.  B.  Van  Houton  who,  on  the  habeas 
corpus  proceeding,  testified  as  a  witness  for  the  acciised.  See  25  Texas 
Ct.  App.,  488,  et  seq.  His  testimony  on  this  trial  was  substantially  the 
same.  He  stated  further  that  the  David  James  house,  on  the  defendant^s 
plantation,  of  which  the  deceased  took  forcible  possession,  and  from 
which  she  was  taken  to  her  death,  was  not  situated  on,  bnt  was  f  ully  a 
half  mite  distant  from  the  land  then  involved  in  the  dispute  between  her 
and  the  defendant.  Just  bef ore  retiring  on  the  night  preceding  the  night  ' 
of  the  tragedy  the  defendant  remarked  to  the  witness  that  before  taking 
ßteps  to  secure  the  ejectment  of  Mrs.  Brown  and  her  son  from  the  house^ 
he  would  wait  and  see  what  the  oflBcers  would  do  about  the  Warrant  sued 
out  by  the  witness  for  the  arrest  of  Mrs.  Brown.  He  made  no  harsh 
remarks  about  Mrs.  Brown,  but  appeared  to  be  somewhat  incensed  against 
the  officers  for  delaying  the  arrest  of  the  woman.  He  emphasized  his 
statement  on  the  habeas  corpus  trial,  that  when  the  defendant  lef t  on  the 
moming  of  the  fatal  Wednesday,  to  go  either  to  Wharton  or  Eagle  Lake, 
or  to  both  places,  he  rode  an  iron  grey  horse. 

J.  G.  Barbee  was  the  State's  next  witness.  He  testified  for  the  State 
on  the  h<ibeas  corpus  proceeding,  and  his  then  testimony  will  be  found 
Bet  out  at  length  in  the  report  of  that  case,  in  the  25  Texas  Court  of 
Appeals,  beginning  on  page  468.  His  testimony  on  this  trial  did  not 
include  his  Statements  on  the  habeas  corpus  trial  as  to  the  search  of  the 
house  of  Andrew  CoUins,  and  the  discovery  therein  of  the  muddy  boots, 
Woody  Shirt,  etc.  He  stated  more  f  ully,  however,  the  particulars  of  his. 
interview  with  Judy  James,  one  of  the  occupants  of  the  house  from 
which  the  deceased  and  her  son  were  taken  on  the  fatal  night,  and 
declared  that  it  was  in  consequence  of  the  information  derived  from  Judy 
James  in  that  interview  that  the  bodies  were  discovered.  He  was  not 
one  of  the  parties  who  first  interviewed  Judy  James  when  the  search  for 
the  bodies  was  begun,  but  he  understood  from  those  who  conducted  that 

interview  that  no  information  whatever  could  be  obtained  from  Judy. 
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liater  in  the  day,  af ter  having  failed  in  their  search  for  their  bodies^  the 
witness  and  others  went  to  the  James  house  and  the  witness  took  Jndy 
to  a  point  either  in  front  of  or  behind  the  house,  where  he  toid  her,  in 
effect,  that  she  and  her  husband  were  in  a  critical  condition;  that  the 
missing  parties  were  taken  from  her  house,  and  she  ought  to  know  some- 
thing  about  it,  and  that  if  she  did  not  teil  what  she  knew,  she  and  her 
husband  were  both  placed  in  danger.  Judy  replied,  in  substance,  that 
ehe  was  afraid  to  teil  it  out  there  in  the  crowd;  that  Mr.  Gallaher  was 
one  of  the  men;  that  she  heard  shots;  that  she  heard  the  shots  over  there 
in  the  prairie — pointing  out  the  direction;  that  they  were  afraid  to  go 
out  there  to  see,  and  that  they  had  not  been  out  there.  The  particulars 
of  the  controversy  over  the  admission  of  this  testimony  appears  fuUy  in 
the  four  opinions  delivered  on  this  appeal. 

This  witness  further  testified  that  Judy  James  told  him  that  the  faces 
of  the  men  were  masked  with  dark  bordered  handkerchiefs,  which  they 
wore  from  the  eyes  down.  After  the  discovery  of  the  bodies  the  witness 
went  to  Van  Houton's  house,  and  in  one  of  the  rooms  found  two  folded 
handkerchiefs  hanging  on  some  nails  against  the  wall.  Those  handker- 
chiefs  had  dark  blue  borders,  and  had  been  tied  at  the  ends.  The  ends 
and  creases  or  folds  indicated  that  they  had  been  wom  for  some  time,  in 
euch  manner  as  handkerchiefs  are  commonly  wom  about  the  neck.  Mrs. 
Brownes  body  sho\yed  a  cut  on  the  throat,  and  a  gun  shot  wound  in  the 
face  below  one  of  the  eyes. 

David  James  was  the  next  witness  for  the  State.  He  was  a  witness 
for  the  State  on  the  habms  corpus  trial,  bnt  bis  narrative  on  this  trial 
being  more  complete,  it  is  summarized  below. 

He  testified  that  he  and  his  wife  Judy  lived  on  the  defendant's  planta- 
tion,  in  Wharton  Oounty,  at  the  time  of  the  murder  of  the  deceased, 
occupying  the  house  which,  in  the  history  of  this  case,  has  come  to  bö 
known  as  the  ''James  house. ^'  That  house  was  situated  about  a  half 
mile  from  the  plantation  house  which  was  occupied  by  Gaptain  Van 
Houton,  the  agent  of  the  defendant,  and  the  manager  of  the  plantation. 
For  some  time  previous  to  the  week  preceding  the  tragedy,  the  witness 
was  in  Fort  Bend  County.  When  he  got  home,  several  days  before  that 
event,  he  found  Mrs.  Brown,  the  deceased,  and  her  son  in  possession  of 
a  part  of  his  house.  They  had  been  there  but  a  short  while,  as  their 
''plunder'*  had  not  yet  been  unloaded  from  the  wagon.  A  few  days 
thereafter,  in  the  evening,  the  witness  had  a  conversation  with  the  de- 
fendant about  the  deceased's  intrusion  upon  his  premises,  he,  witness, 
being  anxious  to  be  reinstated  in  his  previous  undivided  possession  of  the 
place.  This  conversation,  according  to  the  witness's  recoUection,  oc- 
ourred  on  the  evening  of  Tuesday — the  evening  preceding  the  fatal  day. 
Defendant  asked  the  witness  if  Mrs.  Brown  was  still  at  his  house?  Wit- 
ness replied  that  she  was.     Defendant  said:     ''She  won't  be  there  mach 
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longer.  Tie  your  dogs  and  keep  them  tied,  for  I  am  expecting  the  offi- 
cers,  and  they  may  be  here  at  any  Urne."  The  witnese  next  saw  the 
defendant  on  the  following  morning  just  before  he  left  the  plantation 
and  rode  off  in  the  direction  of  Wharton.  On  that  morning  the  defend- 
ant told  the  witness  again  to  tie  his  dogs  and  keep  them  tied^  as  he  was 
expecting  the  officers,  who  might  arrive  at  any  time.  It  was  between  7 
and  8  o'clock  in  the  morning  when  defendant  left  his  plantation  going 
towards  Wharton.  According  to  the  defendant's  order  the  witness  had 
his  dogs  tied  late  on  that  Wednesday  evening. 

The  deceased  and  her  son  had  taken  possession  of  the  large  room  in 

the  honse,  leaving  the  witness  and  his  family  in  possession  of  the  adjoin- 

ing  or  shed  room  and  the  kitchen,  which  was  connected  with  the  shed 

room  by  an  open  hall.    On  that  Wednesday  night  while  he  and  his  wife, 

the  witness  holding  his  sick  child  on  his  lap,  were  sitting  at  their  supper 

table  in  the  kitchen,  at  an  hour  not  later  than  8  o'clock,  three  men,  one 

of  whom   was  Henry  Allen,  colored,  entered  the  house  through  the 

kitchen.     Henry  Allen  was  in  advance.    The  other  two  were  white  men. 

The  white  men  wore  masks  of  dark  bordered  handkerchiefs  orer  their 

faces,  np  to  their  eyes,  broad  brimmed  white  hats,  and  boots  drawn  up 

over  the  trouser  legs.     Kot  a  word  was  said  by  either  of  the  men  when 

they  entered,  but  they  passed  rapidly  through  the  kitchen,  hall,  and  shed 

room  to  the  back  door  of  the  room  occupied  by  Mrs.  Brown.     Allen 

knocked  at  that  door,  and  at  the  instant  it  was  opened  by  Mrs.  Brown, 

the  two  men  in  masks  rushed  into  the  room.     One  of  the  men  seized 

Mrs.  Brown  and  the  other  the  boy.     Presently  one  of  the  men  called 

Allen  in  to  help  overpower  Mrs.  Brown.     Allen  went  into  the  room  to 

do  their  bidding.     One  of  the  men  then  called  to  witness  to  help  fasten 

the  boy.    Witness  did  not  want  to  comply,  but  the  man  hallooed  to  him: 

"Cid  man,  if  you  don't  come.in  here  and  help  take  this  boy  out,  I  will 

kill  the  last  d^-d  one  of  you!"    He  repeated  that  threat  three  or  four 

times  and  finally  said  to  witness,   ''  I  deputise  you  to  come  and  help 

fasten  him."    Witness  reluctantly  entered  the  room  and  helped  the  man 

to  take  the  boy  out  and  through  the  kitchen,  and  to  tie  him.     Mrs. 

Brown  was  taken  out  of  the  house  a  few  moments  before  the  boy  was. 

The  boy  was  immediately  taken  to  the  gate,  where  Mrs.  Brown  was  in  the 

hands  of  the  other  man.     At  the  gate  the  man  placed  the  boy  on  a  bay 

horse — ^the  only  horse  that  the  witness  saw — and  left  the  place,  one  man 

leading  or  Walking  abreast  with  the  horse,  and  the  other  man  and  Mrs. 

Brown  on  foot.     Witness  never  afterwards  saw  Mrs.  Brown  or  the  boy 

alive. 

While  at  the  house  the  men  said  they  were  ofBcers  f  rom  Wharton,  and 
that  they  were  going  to  take  Mrs.  Brown  and  her  son  to  Wharton  that 
night.  Mrs.  Brown  said  that  she  knew  Mr.  Jones,  and  that  he  was  a 
nice  man,  but  if  either  of  the  men  claimed  to  be  Mr.  Jones  (the  sheriff) 
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the  witness  did  not  hear  it.  Mrs.  Brown  then  begged  to  be  left  at  the 
house  nntil  morning,  but  tbe  men  replied  tbat  thej  would  be  taken  to 
Wharton  tbat  night.  Tbe  boy  tben  said,  ''I  know  you  are  going  to  kill 
me/'  Tbe  mau  wbo  bad  cbarge  of  Mrs.  Brown  tbe  witness  took  to  be 
Änd  believed  was  tbis  defendant.  He  did  not  see  bis  eyes,  nor  could  be 
teil  anytbing  by  tbe  voice,  wbicb  was  muffled  witb  tbe  mask.  Bot  be 
bad  tbe  pbysical  stature  and  development  of  tbe  defendant;  bis  move- 
ments  were  in  every  way  similar  to  tbose  of  tbe  defendant,  wbicb  were 
peculiar;  be  wore  sucb  a  bat,  and  sucb  colored  clotbes  as  tbe  defendant, 
4f  not  babitually,  most  f  requently  wore,  and  be  bad  bis  pants  in  bis  boots, 
a  constant  babit  of  tbe  defendant.  Upon  tbe  wbole  tbe  witness  was  very 
confident,  thougb  not  absolutely  positive,  tbat  tbe  defendant  was  tbe 
man  wbo  took  Mrs.  Brown  off.  Tbe  bandkercbiefs  used  by  the  men  to 
mask  their  faces  were  white,  witb  dark  borders  strikingly  simiiar  to  tbose 
«xbibited  on  tbe  examining  trial. 

The  testimony  of  Judy  James,  tbe  next  witness  for  tbe  State,  was  a 
mach  more  detailed,  circumstantial  narrative  of  wbat  transpired  at  the 
house  on  tbe  fatal  night,  but  it  conflicted  in  no  particular  witb  tbat  of 
her  busbaud.  Her  testimony  in  chief  was,  in  substance,  the  same  as  her 
evidence  delivered  on  tbe  habeas  corpus  trial  (25  Texas  Ct.  App.,  469, 
et  seq.).  except  tbat,  instead  of  a  partial,  it  shows  a  positive,  unequivo- 
oal,  and  absolute  Identification  of  tbe  defendant  as  tbe  disguised  man 
wbo  took  the  deceased  away  from  her  house  on  tbe  night  of  Wednesday, 
December  7,  1887.  As  on  tbe  habeas  corpus  trial,  tbe  witness  testified 
on  tbis  trial  tbat  about  an  hour  after  tbe  men  left  witb  Mrs.  Brown  and 
the  boy,  she  beard  five  shots  fired  from  tbe  direction  towards  wbicb  tbe 
men  took  tbe  woman  and  boy,  and  where,  on  tbe  succeeding  Friday  mom- 
ing,  she  saw  Mrs.  Brownes  dead  body. 

Tbis  witness  was  subjected  to  an  exceedingly  severe  and  searching  cross- 
examination  by  tbe  counsel  for  tbe  defense,  but  she  was  not  sbaken  in 
her  testimony  positively  identifying  tbe  defendant  by  bis  general  appear- 
ance,  size,  voice,  and  movement.  Fixing  time,  place,  and  persons,  the 
defendant's  counsel  asked  tbe  witness  if  she  did  not,  in  December  after 
tbe  examining  trial,  State  to  several  parties  tbat  she  did  not  know  wbo 
tbe  men  were  tbat  came  to  her  house  and  took  Mrs.  Brown  off;  tbat  on 
tbe  next  trial  she  would  teil  the  truth,  and  tbat  Mr  Fitzgerald  bad  told 
her  tbat  her  busband's  neck  was  in  danger,  wberefore  she  bad  laid  it  on 
fhe  defendant?  Tbe  witness  denied  most  empbatically  tbat  she  bad  ever 
made  sucb  statements.  Upon  tbis  denial  she  was  subsequently  contra- 
dicted  by  tbe  defendant's  witnesses  Burney,  Hunter,  and  Norris.  It  was 
upon  tbe  re-examination  of  tbis  witness  tbat  tbe  episode  occurred  wbicb" 
is  made  tbe  subject  matter  of  the  ruling  announced  in  tbe  nineteenth 
headnote  of  tbis  report.  Tbe  State's  counsel  produced  a  broad-brimmed 
hat  and  a  bandkerchief ,  and  proposed  to  *'  experiment"  witb  tbe  defend- 
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ant  for  the  benefit  of  the  jnry.  He  then  invited  the  defendant  to  stand 
up  before  the  jury  and  submit  to  disguise  after  the  manner  of  the  men 
who  took  the  Browns  away  f rom  the  witness's  house.  He  submitted^  and 
was  attitudinized  by  the  State's  counsel  before  the  witness  in  the  presence 
of  the  jury.  In  answer  to  questions  then  propounded,  the  witness  said 
that  he  presented  the  same  appearance^  in  the  several  attitudes,  while  at 
her  hoase  on  the  fatal  night.  The  record  contains  no  bill  of  exception 
to  this  proceeding^  and  no  objection  by  the  defense  is  noted  in  the  State- 
ment of  f  acts. 

The  State's  testimony  otherwise  shows  that  the  bodies  of  Mrs.  Brown 
and  her  son  were  found  on  Friday,  December  9,  1887,  on  the  prairie^ 
about  three  quarters  of  a  mile  from  the  *^  James  house/*  in  the  direction 
indicated  by  Judy  James  as  that  in  which  they  were  taken  off.  The 
cause  of  Mrs.  Brown's  death  was  a  gun  shot  wound  in  the  face^  and  a  cut 
across  the  throat. 

Alibi  was  the  defense  relied  upon^  and  it  wasbased  upon  the  testimony 
of  the  witnesses  Anders,  Duboy,  Moore,  Busch,  J.  C.  Cooper,  and  Mrs. 
Cooper.  The  reputation  of  J.  C.  Cooper  for  truth  and  veracity  was 
assailed  by  a  number  of  State  witnesses,  and  sustained  by  numerous  wit- 
nesses for  the  defense.  Äs  on  the  habeas  corpus  trial,  the  good  general 
character  of  the  defendant  was  supported  by  a  large  number  of  wit- 
nesses. Van  Houton  testified  that  the  blue  bordered  handkerchief  taken 
from  bis  house,  and  exhibited  on  the  ezamining  trial,  belonged  to  him, 
the  witness.  In  short  the  general  tenor  of  the  defensive  proof  on  this 
trial  was  the  same  as  that  addueed  on  the  habeas  corpus  trial,  and  re- 
ported  in  the  twenty-fifth  volume  of  these  Reports.  The  contention 
which  arose  on  this  trial  over  the  testimony  of  Ooloüel  P.  E.  Peareson  is 
shown  sufficiently  in  the  opinions  of  the  court. 

Able  written  arguments  in  support  of  the  briefs,  and  on  motion  for 
rehearing  were  filed,  but  aside  from  being  too  lengthy  for  Insertion,  they 
can  not,  under  the  present  law,  be  incorporated  in  a  report. 

L  K  Dennis,  P.  E.  Peareson,  and  Jones  &  Oarnett,  for  appellant. 
The  appellant  being  indicted  and  on  trial  for  murder,  it  was  the  imper- 
ative duty  of  the  trial  court  to  define  and  explain  to  the  jury  the  mean- 
ing  of  the  term  malice,  because  it  is  a  part  of  the  law  of  and  applicable 
to  the  case,  in  that  there  can  be  no  murder  without  malice. 

The  court  in  its  Charge  teils  the  jury  that  *'  malice  is  the  intentional 
doiug  of  a  wrongf ul  act  toward  another  without  legal  justification  or  ex- 
•cuse.''  The  charge  nowhere  states  that  **  malice  evidences  a  heart  regard- 
less  of  social  duty  and  fatally  bent  on  mischief  •"  nor  does  it  anywhere 
«täte  that  the  wrongf  ul  act  must  be  one  '^  without  extenuation  or  mitiga- 
tion,'*  as  well  as  without  justification  or  excuse.  McCoy  v.  The  State, 
25  Texas,  38;  Bowers  v.  The  State,  24  Texas  Ct.  App.,  549;  Hays  v.  The 
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State,  14  Texas  Ct.  App.,  330, 331;  Harris  v.  The  State,  8  Texas  Ct.  App., 
90-103;  Tooney  v.  The  State,  5  Texas  Ct.  App.,  163-188;  Griffin  v.  The 
State,  9  S.  W.  Rep.,  461;  3  Greenl.  on  Ev.,  secs.  14,  119,144;  2  Böuv., 
verb  "  Malice.^' 

The  court  erred  to  defendant's  prejudice  in  charging  the  jury  that  *'if 
you  believe  that  defendant  killed  deceased  by  shooting  her  with  a  pistol, 
or  by  cutting  her  with  a  knife,  you  should  find  defendant  guilty,''  etc., 
without  at  the  same  tinie  instructing  the  jury  as  to  the  character  of  the 
pistol  and  knife,  or  either  of  them,  and  whether  or  not  said  weapons,  or 
either  of  them,  were  deadly  either  in  themselves  or  as  used,  and  likely, 
as  used,  to  produce  death;  and  in  instructing  the  jury  that  they  should 
convict  defendant  if  deceased  came  to  her  death  by  being  shot  with  a  pis- 
tol or  cut  with  a  knife,  the  indictment  alleging  that  deceased  came  to 
her  death  by  bejng  shot  with  a  pistol  and  cut  with  a  knife,  thus  charging 
disjunctively  as  to  the  weapons,  while  the  allegation  of  the  indictment  is 
conjunctive  as  to  the  weapons. 

It  is  alleged  in  the  indictment  that  defendant  killed  Mary  K.  Brown 
by  shooting  her  with  a  pistol  and  by  cutting  her  with  a  knife,  and  it  was- 
incumbent  on  the  State  to  prove  these  allegations,  and  each  of  them; 
and  to  show  that  if  deceased  came  to  her  death  by  the  use  of  these  means- 
or  Instruments  in  defendant's  hands,  that  the  same  were  deadly  weapons, 
and  likely  as  used  to  produce  death,  which  proof  the  State  failed  to  make; 
and  it  being  charged  in  the  indictment  that  deceased  was  killed  by  both 
these  means  or  Instruments,  the  court's  Charge  as  to  the  means  or  Instru- 
ments of  death  was  unauthorized;  especially  so  because  it  authorized  the- 
jury  to  convict  in  the  absence  of  any  evidence  as  to  the  character  of  the- 
Instruments  or  means  of  death,  and  whether  death  resulted  from  their 
use,  or  the  use  of  one  or  the  other  of  them. 

The  indictment  charges  that  deceased  was  killed  by  being  shot  with  a 
pistol  and  by  being  cut  with  a  knife.  No  person  saw  the  killing,  nor  did 
any  one  see  the  pistol  and  knife,  or  either  of  them,  by  which  it  is  charged 
to  have  been  done.  The  witnesses  Spivy  and  Barbee  saw  wounds  on 
deceased^s  head  and  face,  Barbee  being  some  distance  from  the  body  on 
horseback;  Mrs.  Spivy  did  not  go  very  near  the  body.  There  was  a  cut 
on  the  face  and  neck,  and  what  appeared  to  be  a  gun  shot  wound  in  or 
near  the  nose,  but  what  kind  of  a  knife  made  the  cut,  or  whether  the 
shot  was  from  a  pistol  or  not,  the  evidence  does  not  show.  Penal  Code, 
arts.  612-15;  Jones  v.  The  State,  22  Texas  Ct.  App.,  680;  Light- 
foot  V.  The  State,  20  Texas  Ct.  App.,  77;  3  Greenl.  Ev.,  sec.  141;  Hart- 
well V.  The  State,  23  Texas  Ct.  App.,  88;  Howard  v.  The  State,  18  Texas. 
Ct.  App.,  348;  Tooney  v.  The  State,  5  Texas  Ct.  App.,  163;  Nichols  v. 
The  State,  24  Texas  Ct.  App.,  137  and  139. 

The  court  in  its  charge  failed  to  instruct  the  jury  that  if  they  are  not 
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satisfied  of  defendant's  guilt  from  the  evidence  beyond  a  reasonable 
doubt^  that  they  will  acquit  the  defendant  of  any  offense. 

The  court  in  its  general  Charge  should  always  instrucfc  the  jury  that 
nnless  the  evidence  satisfies  theni  of  defendant's  guilt  beyond  a  reasona- 
ble doubt,  he  is  entitled  to  be  acquitted.  The  Charge^  in  so  far  as  it 
anthorizes  an  acquittal^  is  vague  and  indefinite^  and  not  couched  in  piain 
and  explicit  terms,  but  is  negative  in  its  terms.  Maddox  v.  The  State, 
12  Texas  Ct.  App.,  429;  Steagald  v.  The  State,  22  Texas  Ct.  App.,  464; 
Burkhart  v.  The  State,  18  Texas  Ct.  App.,  599;  Jackson  v.  The  State, 
15  Texas  Ct.  App.,  84;  Reynolds  v.  The  State,  14  Texas  Ct.  App.,  427; 
Odle  V.  The  State,  13  Texas  Ct.  App.,  612;  Hackett  v.  The  State,  13 
Texas  Ct.  App.,  406;  Snowden  v.  The  State,  12  Texas  Ct.  App.,  105; 
Irvine  v.  The  State,  20  Texas  Ct.  App.,  41;  Kobertson  v.  The  State,  10 
Texas  Ct.  App.,  607;  Cohea  v.  The  State,  9  Texas  Ct.  App.,  173;  Terry 
Y.  The  State,  8  Texas  Ct.  App.,  471. 

The  court  erred  in  its  charge  on  circumstantial  evidence  in  adding  to 
the  first  Paragraph  of  its  charge  on  that  subject  (the  said  first  paragraph 
being  an  affirmative  proposition)  the  following:  **But  if  the  evidence 
does  not  satisfy  the  understanding,  reason,  and  conscience  of  the  jury, 
and  produces  in  their  rainds  a  reasonable  and  moral  certainty  of  the  guilt 
of  the  defendant,  beyond  a  reasonable  doubt,  and  to  the  exclusion  of 
every  reasonable  hypothesis  than  that  of  his  guilt,  then  the  jury  should 
convict  the  defendant.'' 

The  whole  charge  on  circumstantial  evidence  is  erroneous,  and  calcu- 
lated  to  injure  the  rights  of  defendant,  because  the  same  was  not  a  cor- 
rect  and  füll  exposition  of  the  law,  in  that  it  falls  to  instruct  the  jury 
that  to  justify  his  (defendant's)  conviction  on  circumstantial  evidence 
alone  the  facts  relied  upon  must  be  absolutely  tncompatible  with  the  in- 
nocence  of  the  accused,  and  incapable  of  explanation  upon  any  other 
reasonable  hypothesis  than  that  of  his  guilt;  and  because  the  charge  on 
circumstantial  evidence  submits  to  the  jury  the  whole  subject  in  two 
affirmative  propositions  as  to  the  defendant's  guilt,  and  does  not  at  the 
Barne  time  submit  to  the  jury  the  negative  or  converse  proposition  of  in- 
nocence,  thus  keeping  and  holding  up  before  the  jury  the  affirmative 
proposition  of  defendant's  guilt  with  marked,  undue,  and  injurious 
prominence,  thereby  causing  the  jury  to  give  undue  weight  to  the  court's 
Charge,  in  that  it  directed  their  minds  by  repetitions  in  the  charge  to  de- 
feadant's  guilt  alone,  and  did  not  at  the  same  time  and  in  the  same  con- 
nection  permit  and  allow  them  to  consider  the  question  of  his  innocence 
and  of  his  not  being  guilty. 

If  the  first  sentence  of  the  charge  on  circumstantial  evidence  was  cor- 
rect  (which  is  not  admitted),  it  embodies  all  the  law  on  that  subject  and 
wascomplete  in  itself;  but  when  the  court,  apparently  not  satisfied  with 
the  manner  in  which  it  had  presented  the  subject  to  the  jury,  added  a 
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new  and  additional  sentence  by  presenting  the  affirmative  proposition  of 
defendant's  guilt  in  a  streng  and  prominent  manner  to  the  Jury,  all  the 
force,  pith,  and  meaning  of  the  first  portion  of  the  Charge  that  might 
have  benefited  defendant  were  taken  away  and  destroyed.  Barnes  v, 
The  State,  41  Texas,  342;  Hunt  v.  The  State,  7  Texas  Ct.  App.,  235; 
Stuckey  v.  The  State,  Id.,  177-79;  Harrison  v.  The  State,  8  Texas  Ct. 
App.,  186;  Barr  v.  The  State,  10  Texas  Ct.  App.,  507;  Bishop  v.  The 
State,  12  Texas  Ct.  App.,  432-36;  Bishop  v.  The  State,  43  Texas,  390; 
Estep  V.  The  State,  9  Texas  Ct.  App.,  370;  Robertson  v.  The  State,  10 
Texas  Ct.  App.,  607;  Brookin  v.  The  State,  10  S.  W.  Rep.,  219. 

The  addition  by  the  court  of  the  last  part  or  sentence  of  the  Charge  on 
circumstantial  evidence  to  what  had  preceded  it  was  unauthorized,  and 
it  so  qualified  and  limited  the  meaning  and  force  of  the  first  part  as  to 
withdraw  the  jury's  attention  from  it,  and  to  cause  the  jury  to  look  to 
and  consider  only  the  affirmative  question  of  guilt.  See  authorities  un- 
der  first  proposition  this  assignment,  and  also  Howard  v  The  State,  18 
Texas  Ct.  App.,  348;  Gibbsv.  The  State,  1  Texas  Ct.  App.,  13;  McFar- 
lin  V.  The  State,  41  Texas,  23. 

The  court  is  only  required  to  state  the  law  directly  and  plainly,  and  it 
is  error  for  it  to  place  by  repetition  too  prominently  before  the  jury  any 
principle  of  law  involved  in  the  case,  because  by  so  doing  the  court  cre- 
ates  an  impression  in  the  mindsof  the  juryas  to  what  the  court'sopinion 
is  with  regard  to  the  facts  to  which  the  principle  is  applicable,  and 
conveys  by  necessary  inference  the  idea  that  on  the  court's  mind  there  is 
an  impression  that  the  defendant  is  not  innocent,  but  guilty;  which  was 
the  effect  of  the  court's  language  in  that  part  of  the  Charge  under  discus- 
flion  here.  Irvine  v.  The  State,  20  Texas  Ct.  App.,  39-41;  Jackson  v. 
The  State,  15  Texas  Ct.  App.,  84;  White  v.  The  State,  18  Texas  Ct. 
App.,  57;  Reynolds  v.  The  State,  7  Texas  Ct.  App.,  412;  Taylor  v. 
Townsend,  61  Texas,  147;  Powell  v.  Messer,  18  Texas,  406. 

In  view  of  the  unauthorized  addition  made  by  the  court  to  the  general 
Charge  on  circumstantial  evidence,  which  standing  alone  may  havo  been 
correct,  the  court  should  have  gone  further  and  instructed  the  jury  that 
**  to  justify  a  conviction  of  defendant  on  circumstantial  evidence  alone, 
the  facts  relied  on  must  be  absolutely  incompatible  with  the  innocence  of 
the  accused,  and  incapable  of  explanation  upon  any  other  reasonable  hy- 
pothesis  than  that  of  his  guilt,"  which  the  court  failed  to  do. 

The  first  part  or  sentence  of  the  Charge  may  be  a  correct  abstract  State- 
ment of  the  rule  of  law  applicable  to  circumstantial  evidence,  but  the 
concluding  sentence  renders  it  of  no  value  to  the  defendant,  because  it 
takes  from  the  charge  all  of  its  beneficial  qualities.  The  Charge,  not- 
withstanding  this  fact,  does  not  teil  the  "jury  that  to  justify  the  defend- 
ant's  conviction  on  circumstantial  evidence  alone  the  facts  relied  on  mnst 
be  absolutely  incompatible  with  his  innocence,  and  incapable  of  explana- 
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tion  on  any  other  reasonable  hypothesis  than  that  of  bis  guilt.  Barnes 
T.  The  State,  41  Texas,  542;  Barr  v.  The  State,  10  Texas  Ct.  App.,  512, 
^13;  Pogue  v.  The  State,  12  Texas  Ct.  App.,  283;  Black  t.  The  State, 
1  Texas  Ct.  App.,  391;  Hunt  v.  The  State,  7  Texas  Ct.  App.,  212. 

The  court  erred  in  charging  the  jury  on  reasonable  doubt,  thus:  *'  The 
defendant  is  presumed  by  the  law  to  be  innocent  until  bis  guilt  is  estab- 
lished  by  legal  evidence  to  the  satisf  action  of  the  jury  beyond  a  reasonable 
doubt,  and  unless  the  evidence  so  satisfies  you  in  the  case  of  the  guilt  of 
defendant  of  murder  of  the  first  or  second  degree,  then  you  will  find  bim 
not  guilty."  This  Charge  is  erroneous  in  form  and  substance,  and  preju- 
4icial  to  defendant's  rights,  because  it  fails  to  teil  the  jury  distinetly  and 
affirmatively  that  in  case  of  reasonable  doubt  as  to  bis  guilt,  the  defend- 
ant is  entitled  to  be  acquitted;  because  it  fails  to  apply  the  reasonable 
doubt  distinetly  and  clearlyto  each  degree  of  murder  separately;  because 
it  fails  to  instruct  the  jury  that  the  presumption  of  evidence  is  to  be  in- 
^ulged  as  to  each  degree  of  murder  sepai-ately;  and  because  it  fails  to  in- 
struct the  jury  that  before  a  conviction  can  be  had  in  this  case,  the 
evidence  must  show  that  the  oflfense  was  committed  in  Wharton  County. 
Code  Crim.  Proc.,  art.  227;  Penal  Code,  art.  11;  Fury  v.  The  State,  8 
Texas  Ct.  App.,  471;  Cohea  v.  The  State,  9  Texas  Ct.  App.,  173;  Roh- 
ertson  v.  The  State,  10  Texas  Ct.  App.,  607;  Irvine  v.  The  State,  20  Texas 
Ct.  App.,  41;  McCall  v.  The  State,  14  Texas  Ct.  App.,  353;  Guagardo  v. 
The  State,  41  Texas,  626-634;  Eockhold  v.  The  State,  16  Texas  Ct. 
App.,  585. 

The  court,  in  charging  on  reasonable  doubt,  failed  to  Charge  the  jury 
that  if  they  had  a  reasonable  doubt  of  the  identity  of  defendant  as  one 
of  the  men  who  removed  Mrs.  Brown  from  the  house  of  David  James 
on  Deceraber  7,  1887,  in  Wharton  County,  he  was  entitled  to  be  acquit- 
ted. This  Charge  was  suggested  by  clause  eight  of  defendant^s  excep- 
tion  to  the  Charge,  and  was  rendered  necessary  by  the  obscurity  of  the 
court 's  general  charge  on  the  subject  of  reasonable  doubt. 

The  court  did  not  charge  the  jury  on  the  case  as  made  by  the  evidence 
vith  regard  to  defendant's  identity,  neither  did  the  court  apply  the  facts 
to  the  law  nor  the  law  to  the  facts,  but  only  charged  in  a  general  and 
abstract  way.  The  identity  of  defendant  as  one  of  the  men  who  removed 
Mrs.  Brown  from  the  house  was  the  main  and  pivotal  point  in  the  case, 
and  on  that  point  the  charge  is  silent.  Mayfield  v.  The  State,  23  Texas 
Ci  App.,  645;  O'Connell  v.  The  State,  18  Texas  Ct.  App.,  363;  Roddy 
T.  The  State,  14  Texas  Ct.  App.,  528,  Stephens  v.  The  State,  4  Texas 
Ct.  App.,  491;  Darnell  v.  The  State,  43  Texas,  147. 

The  court  erred  in  its  charge  by  using  the  following  language  in  refer- 
ence  to  the  means  by  which  deceased  came  to  her  death:  ^*  If  you  believe 
that  defendant  did  kill  her  (meaning  the  deceased)  tvtth  a  pistol  or  by 
eutting  her  with  a  knife,  then  you  will  find  defendant  guilty,^'  etc.   This 
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Charge  is  erroneous  because  unauthorized  by  any  allegation  in  the  indict- 
ment,  or  by  any  evidence  adduced  on  the  trial.  The  indictment  alleges^ 
that  ehe  was  killed  by  being  shot  with  a  pistol  and  cut  with  a  knife. 

The  indictment  charges  that  defendant  killed  deceased  by  shooting  her 
with  a  pistol  and  cutting  her  with  a  knife.  Two  witnesses  testified  that 
deceased  had  a  gunshot  wound  in  her  face.  The  charge  teils  the  jury  ta 
convict  if  the  evidence  shows  that  she  was  killed  with  a  pistol,  etc., 
whether  by  shooting  or  not.  Under  the  charge  the  jury  might  convict  if 
the  deceased  was  ''clubbed  or  beaten  to  death  with  the  pistol.'^  Conn  v» 
The  State,  11  Texas  Ct.  App.,  390;  Kouns  v.  The  State,  3  Texas  Ct. 
App.,  13;  Cooper  v.  The  State,  22  Texas  Ct.  App.,  419;  Serio  v.  The 
State,  22  Texas  Ct.  App.,  633;  Stewart  v.  The  State,  15  Texas  Ct.  App., 
Ö98;  Allen  v.  The  State,  24  Texas  Ct.  App.,  216;  Orman  v.  The  State, 
24  Texas  Ct.  App.,  495;  Fester  v.  The  State,  8  Texas  Ct.  App.,  248; 
Garcia  v.  The  State,  19  Texas  Ct.  App.,  389;  Bramlette  v.  The  State,  21 
Texas  Ct.  App.,  611;  3  Greenl.  Ev.,  sec.  141. 

The  court  erred  in  its  charge  on  alibi  by  using  the  following  languager 
"  Amonst  other  defenses  interposed  in  this  case  by  the  defendant  is  what- 
is  known  in  legal  phraseology  as  an  alibi — that  is,  that  if  the  deceased 
was  killed  as  alleged,  the  defendant  was  at  the  time  of  such  killing  at 
another  and  different  place  f rom  which  such  killing  was  done,  and  there-^ 
fore  was  not  and  could  not  have  been  the  person  who  killed  deceased,  if' 
she  was  killed.*^ 

This  language  of  the  court  was  en'oneous  for  the  following  reasons,  to- 
wit:  1.  It  expresses  au  opinion  as  to  the  weight  of  the  evidence.  2.  It 
sums  up  a  material  portion  of  the  evidence.  3.  It  defines  as  a  defense 
that  which  is  only  rebutting  evidence.  4.  The  words  **amongst  other 
defenses"  tends  to  weaken  the  prominent  exculpatory  facts  or  evidence 
relied  on  by  defendant.  5.  It  conveys  the  impression  that  the  evidence 
on  this  point  was  of  little  weight,  and  tends  to  convey  to  the  minds  of  the 
jury  that  the  State  had  sufficiently  established  the  guilt  of  defendant,  and 
that  it  devolved  on  the  defendant  to  show  that  he  was  at  a  different  place 
at  the  time  of  the  commission  of  the  offense. 

The  language  of  the  charge  is  a  comment  on  the  weight  of  the  testi- 
mony,  and  has  the  effect  to  belittle  in  the  minds  of  the  jury  what  the 
court  is  pleased  to  term  the  defense  of  an  alibi.  Penal  Code,  art.  51; 
Walker  v.  The  State,  42  Texas,  369;  Ayres  v.  The  State,  21  Texas  Ct. 
App.,  399;  Humphriesv.  The  State,  18  Texas  Ct.  App.,  302;  Harrison 
V.  The  State,  8  Texas  Ct.  App.,  186;  Stuckey  v.  The  State,  7  Texas  Ct. 
App.,  179. 

The  court  erred,  in  view  of  the  form  and  nature  of  its  charge  on  alibi 
and  reasonable  doubt,  in  failing  to  charge  as  suggested  in  defendant's  bill 
of  exceptions  No.  6,  as  follows:  1.  If  defendant,  at  the  time  Mrs.  Brown. 
ivas  killed,  was  at  "Rhody"  Cooper's  house,  and  so  far  away  froni  the 
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place  of  killing  that  it  was  impossible  for  him  to  have  done  the  killiiig, 
he  should  be  acquitted.  2.  And  if  you  have  a  reasonable  doubt  that  de- 
fendant  was  present  at  the  time  and  place  of  killing  you  will  acquit  him. 
3.  And  if  f rom  all  the  evidence  you  can  not  determine  beyond  a  reason- 
able doubt  whether  the  defendant  was  present  at  the  time  and  place  of 
the  killing  of  Mrs.  Brown,  or  whether  at  that  time  he  was  at  **Rhody" 
€ooper's  house,  then  he  is  entitled  to  be  acquitted. 

The  main  exculpatory  fact  relied  on  by  defendant  was  that  at  the  time 
of  the  alleged  killing  of  Mrs.  Brown  he  was  at  **Rhody ''  Cooper's  house, 
twelve  or  fourteen  miles  distant  from  the  place  of  killing.  Only  one  wit- 
nesspretended  to  identify  defendant  as  one  of  the  men  who  took  Mrs.  Brown 
from  David  James's  house.  This  witness  was  Judy  James.  The  charge 
of  the  court  on  reasonable  doubt  was  vague,  indefinite,  and  negative,  and 
ot  f he  same  nature  on  alibi.  There  was  no  direct,  piain,  and  affirmative 
application  in  the  charge  of  the  law  to  the  facts  in  evidence,  and  it  did 
not  apply  the  law  pertinently  to  the  case  as  made  by  the  allegation  in  the 
indictment  and  the  evidence  adduced  on  the  trial.  Defendant  proved  by 
J.  C.  Cooper,  Mrs.  Cooper,  Louis  Busch,  Dick  Duboy,  Richard  Moore, 
^nd  Mr.  Anders  that  he  was  at  Cooper's  house  and  in  its  vicinity  from  12 
o'clock  on  the  7th  day  of  December,  1887,  until  the  next  morning;  and 
that  he  was  at  Cooper's  house  from  sundown  on  that  day  until  8  o'clock 
the  next  morning.  Johnson  v.  The  State,  13  Texas  Ct.  App.,  378;  May- 
field  V.  The  State,  23  Texas  Ct.  App.,  645;  11  Texa«  Ct.  App.,  390;  3  Id., 
13;  22  Id.,  419;  Id.,  633;  15  Id.,  598:  24  Id.,  216;  Id.,  495;  8  Id.,  248; 
19  Id.,  389;  21  Id.,  611;  16  Id.,  585. 

In  view  of  the  importance  to  the  defendant  of  the  testimony  of  the  wit- 
nesses  sought  to  be  impeached,  the  court  failed  to  and  should  have 
charged  the  jury  as  suggested  in  defendant's  bill  of  exception  No.  6, 
clause  3,  that  a  witness  sought  to  be  impeached  may  still  be  believed  by 
the  jury,  and  notwithstanding  such  impeaching  testimony  they  are  still 
the  judges  of  the  credibility  of  all  the  witnesses,  including  the  witnesses 
«ought  to  be  impeached;  and  also  that  when  a  sustaining  witness  states 
of  a  witness  sought  to  be  impeached,  that  he  is  well  acquainted  with  such 
witness,  and  with  his  friends  and  neighbors  where  he  is  best  known,  and 
that  he  has  never  heard  the  general  reputation  of  such  witness  for  truth 
and  veracity  questioned,  that  such  sustaining  witness  thereby  qualifies 
himself  to  testify  as  to  such  general  reputation. 

The  exceptions  of  defendant  to  the  charge  of  the  court  suggested  this 
Omission  and  defect  of  the  charge  on  this  point.  The  State  attempted 
to  impeach  the  witness  ''Rhody"  (J.  C.)  Cooper,  and  the  defendant 
«ought  to  sustain  said  Cooper  by  numerous  witnesses.  Kelly  v.  The  State, 
1  Texas  Ct.  App.,  634;  Cooper  v.  The  State,  7  Texas  Ct.  App.,  202;  Wolf 
X  The  State,  25  Texas  Ct.  App.,  709,  710;  Boon  v.  Weatherford,  23 
Texas,  687;  Francis  v.  The  State,  7  Texas  Ct.  App.,  501;  Stewart  v.  The 
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State,  15  Texas  Ct.  App.,  605-7;  Davis  v.  The  State,  10  Texas  Ct.  App., 
31;  Holbert  v.  The  State,  9  Texas  Ct.  App.,  228;  Walker  v.  The  State, 
6  Texas  Ct.  App.,  607;  Willson's  Crim.  Stats.,  secs.  2335,  2349,  and  au- 
thorites  there  collated. 

CoQsidering  the  vital  importance  of  the  State's  witness  Judy  James  as 
against  the  defendant,  aad  whose  contradictory  statements  out  of  coart 
were  testified  to  by  the  witnesses  for  defendant,  the  court  should  have 
instructed  the  jury  on  the  law  applicable  to  such  evidence. 

The  court  failed  to  Charge  the  jury  on  this  phase  of  the  case,  although 
the  court's  attention  was  called  to  it  by  defendant's  exceptions  to  the 
Charge.  Henderson  v.  The  State,  1  Texas  Ct.  App.,  436,  437;  Howard 
V.  The  State,  25  Texas  Ct.  App.,  693. 

The  witnesses  Burney,  Norris,  and  Hunter  testified  to  Judy  James's 
contradictory  statements  out  of  court. 

In  the  Paragraph  of  the  charge  as  to  the  jury  being  the  judges  of  cred- 
ibility  of  the  witnesses,  the  court  omitted  to  further  instruct  the  jury 
that  this  included  the  credibility  of  the  witnesses  sought  to  be  impeached, 
and  that  after  considering  the  testimony  of  all  the  witnesses,  if  the  jury 
have  a  reasonable  doubt  of  the  defendant's  guilt,  he  was  entitled  to  be^ 
acquitted. 

The  defendant  sought  to  impeach  the  witness  Judy  James,  and  pro- 
duced  three  witnesses  for  that  purposes  to  prove  her  statements  made  out 
of  court  touching  the  alleged  murder  of  Mrs.  Brown.  The  State  at- 
tempted  to  impeach  the  defendant's  witness  **Rhody"  Cooper.  The 
Charge  of  the  court  failed  to  present  this  phase  of  the  case  to  the  jury, 
although  attention  was  called  to  it  by  defendant's  exception  to  the  charge. 
See  authorities  referred  to  under  the  two  preceding  propositions,  and 
Austin  Smith  v.  The  State,  22  Texas  Ct.  App.,  199,  200. 

The  court  erred  in  permitting  the  State^s  witness  Barbee  while  on  the 
stand  to  State  what  Judy  James,  another  witness  for  the  State,  told  him 
about  defendant  being  one  of  the  men  who  took  Mrs.  Brown  out  of  the 
house. 

The  questions  by  defendant's  counsel  to  Barbee  sought  to  elicit  from 
the  witness  facts  showing  that  the  witness  Judy  James  was  f rightened 
and  intimidated  by  Barbee  and  the  crowd  at  her  house,  and  through  fear 
and  intimidation  was  induced  to  charge  the  murder  of  Mrs.  Brown  on 
the  defendant.  Barbee  was  not  asked  by  defendant's  counsel  to  stato 
what  Judy  James  said  to  him,  but  was  asked  what  he  said  to  her,  and 
this  was  all  that  defendant  asked  him;  but  on  re-examination  of  Bar- 
bee by  the  State's  counsel  the  court,  over  objection  of  defendant,  per- 
mitted  the  witness  Barbee  to  detail  what  Judy  James  told  him  as  to 
defendant's  connection  with  Mrs.  Brown's  removal  from  the  house  on 
the  night  of  December  7,  1887.  Barbee's  interview  with  Judy  James 
took  place  on  Friday  evening,  two  days  after  Mrs.  Brown  was  removed 
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from  the  house^  and  when  her  husband  was  ander  arrest  f or  killing  Mrs. 
Brown.  Barbee  and  Judy  James  were  both  witnesses  for  the  State, 
Barbee  was  first  placed  on  the  stand,  and  Judy  James  was  not  examined  as 
a  witness  until  after  he  had  testified.  This  proposition  is  elementary,  and 
citation  of  authority  is  deemed  unnecessary,  but  see  Baily  v.  The  State, 
9  Texas  Ct.  App.,  98;  Branch  v.  The  State,  15  Texas  Ct.  App.,  102; 
McWUliams  v.  The  State,  44  Texas,  116;  Eogers  v.  The  State,  9  S.  W. 
Rep.,  765. 

The  court  erred  in  excluding  the  answers  of  the  witness  Peareson  to 
the  questions  asked  him  by  defendant^s  counsel  as  to  the  litigation  be- 
tween  the  defendant  and  the  deceased,  Mrs.  Brown,  and  as  to  State  of 
defendant^s  mind  concerning  said  litigation,  said  answers  being  sought 
for  the  purpose  of  showing  the  condition  of  the  defendant's  mind  and 
disposition  with  reference  to  the  lawsuit;  and  his  knowledgeof  the  same 
as  gained  from  the  witness,  who  was  his  attorney  in  the  case;  and  as 
showing  that  the  defendant  had  no  motive  arising  out  of  the  litigation 
to  commit  the  oflfense  charged  against  him,  the  State  relying  upon  and 
urging  such  litigation  as  a  motive  for  the  killing  öt  Mrs.  Brown  by  de- 
fendant. 1  Greenl.  Ev.,  153;  Hobbs  v.  The  State,  16  Texas  Ct.  App., 
517;  Phillips  v.  The  State,  22  Texas  Ct.  App.,  271;  Preston  v.  The 
State,  8  Texas  Ct.  App.,  30;  Bouldin  v.  The  State,  8  Texas  Ct.  App., 
333,  Washington  v.  The  State,  Id.,  377;  Rockhold  v.  The  State,  16 
Texas  Ct.  App.,  584. 

Ooldthwaite  £  Ewing,  also  for  the  appellant,  on  the  motion  for  rehear- 
ing,  filed  an  able  and  exhaustive  argument  in  support  of  the  motion. 

W,  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

Hutcheson,  Car rington  (&  Sears,  also  for  the  State. — ^We  lay  down  the 
foUowing  general  propositions  as  to  the  requisites  of  a  charge  which  per- 
tain  to  the  questions  presented : 

A  Charge  need  employ  no  specific  language,  form,  or  phraseology.  Sub- 
Btantial  accuracy  and  correctness  in  principle,  so  expressed  as  that  the 
Jury  can  comprehend  it,  and  confined  to  the  law  of  the  case,  is  all  that  is 
required.  **  It  need  not  Be  framed  with  entire  accuracy  and  precision  of 
language  which  render  it  impervious  to  the  assaults  of  criticism;  it  need 
not  give  the  most  approved  definition  of  crime,  yet  if  it  be  substantially 
correct,  and  suflSciently  intelligible  to  enable  the  Jury  to  apply  rightly  the 
law  to  the  facts,  and  to  attain  substantial  justice,  it  will  suflSce.^'  Alex- 
ander V.  The  State,  12  Texas,  544;  Ashlock  v.  The  State,  16  Texas  Ct. 
App.,  13.  This  rule  applies  to  charges  on  circumstantial  evidence,  and 
on  defense  of  alibi,  definitions  of  malice,  etc.  Harris  v.  The  State,  8 
Texa8Ct.App.,109;  Loggins  v.  The  State,  Id.,  445;  Hubby  v.  The  State, 
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Id.,  608;  Walker  v.  The  State,  6  Texas  Ct.  App.,  576;  Booth  v.  The 
State,  4  Texas  Ct.  App.,  202.  The  Charge  will  be  construed  as  a  whole, 
and  not  by  isolated  parts  or  paragraphs,  and  if  as  a  whole  it  is  sufficient, 
it  meets  the  demandsof  the  law.  Hart  v.  The  State,  21  Texas  Ct.  App., 
163;  Smith  v.  The  State,  Id.,  316. 

Replying  to  the  appellant's  criticisms  of  the  definition  of  malice  in  the 
Charge,  we  submit  that  it  is  in  the  very  language  employed  by  elementary 
writers  and  approved  by  our  own  coiirt.  2  Bouv.  Law  Die,  139;  Will- 
son's  Crim.  Forms,  709;  McKinney  v.  The  State,  8  Texas  Ct.  App.,  626; 
Lander  v.  The  State,  12  Texas,  481;  Bowers  v.  The  State,  24  Texas  Ct. 
App.,  549. 

The  third  and  eighth  assignments  apply  to  the  instruction  of  the  court 
on  the  means  or  weapons  producing  death.  The  charge  was  warranted 
by  the  evidence,  was  correct  in  itself,  and  were  it  subjeet  to  verbal  criti- 
cisra,  yet,  not  being  excepted  to  at  the  time,  would  only  be  reversible 
error,  if  error,  when  it  operated  prejudicially  to  the  defendant.  The 
facts  did  not  call  for  charges  on  the  law  embraced  in  articles  612  to  614 
of  the  Penal  Code,  as  to  deadly  weapons.  That  the  evidence  warranted 
the  Charge:  Hackett  v.  The  State,  13  Texas  Ct.,  App.,  406;  Odle  v.  The 
State,  Id.,  612.  That  articles  612  to  615  of  the  Penal  Code  do  not  apply: 
Howard  v.  The  State,  18  Texas  Ct.  App.,  348;  Hartwell  v.  The  State, 
23  Id.,  88;  Nichols  v.  The  State,  24  Id  ,  139. 

The  Charge  of  the  court  on  reasonable  doubt  was  substantially  in  the 
language  of  the  Statute,  and  is  in  the  very  language  of  a  charge  approved 
by  this  court.  To  object  to  the  use  of  the  expression  "  you  will  find  him 
not  guilty,"  instead  of  '^you  will  acquit  him,*'  is  hypercritical.  No  such 
objection  was  made  at  the  trial,  and  could  only  avail  defendant  here  if 
calculated  to  injure  him,  which  we  do  not  think  the  boldest  man  would 
Claim.     4  Texas  Ct.  App.,  195. 

The  Charge  of  the  court  on  circumstantial  evidence  was  clear  and  cor- 
rect, very  favorable  to  the  defendant,  and  is  well  sustained  by  authority. 
Sims  V.  The  State,  8  Texas  Ct.  App.,  239;  Hardin  v.  The  State,  Id., 
657;  Eye  v.  The  State,  Id.,  160;  Hubby  v.  The  State,  Id.,  608;  Brown 
V.  The  State,  23  Texas,  200;  Taylor  v.  The  State,  9  Texas  Ct.  App.,  104. 

The  court  is  not  called  on  to  charge  a  reasonable  doubt  on  each  fact, 
phase,  or  brauch  of  the  case,  where  there  is  a  general  charge  giving  the 
law  on  the  subjeet  of  defendant's  right  to  all  reasonable  doubt  of  his 
guilt  in  the  entire  case.  McCall  v.  The  State,  14  Texas  Ct.  App.,  353; 
Barr  v.  The  State,  10  Texas  Ct.  App.,  507;  Ashlock  v.  The  State,  16 
Texas  Ct.  App.,  13;  McCulloch  v.  The  State,  23  Texas  Ct.  App.,  620. 

The  error  complained  of  in  the  eighth  assignment  was  not  excepted  to 
below;  if  the  Omission  of  the  word  *'  shot"  was  error,  it  is  fully  supplied 
in  the  paragraph  which  charges  on  conviction  of  murder  in  the  first  de- 
gree,  which  is  the  very  degree  of  which  he  wasfound  guilty;  and  certaiuly 
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an  Omission  to  use  the  word  "  shot ''  in  the  Charge  on  murder  in  the  sec- 
ond  degree  could  not  have  induced  the  jury  to  convict  him  of  the  first 
degree.  They  convicted  him  of  murder  of  the  first  degree  on  the  Charge 
<»ncerning  that  degree,  the  only  way  they  could  do  so,  and  this  assign- 
ment  is  puerile.  Smith  v.  The  State,  22  Texas  Ct.  App.,  316;  Hodges 
T.  The  State,  Id.,  415;  Steagald  v.  The  State,  Id.,  464;  Hart  v.  The  State, 
21  Texas  Ct.  App.,  163. 

The  Charge  on  alibi  is  in  the  very  language  approved  by  our  court. 
Willson's  Crim.  Forms,  No.  713;  Walker  t.  The  State,  6  Texas  Ct. 
App.,  602. 

For  the  court  to  have  charged,  as  contended  by  appellant  in  theeleventh 
and  twelfth  assignments  (as  to  the  right  of  the  jury  to  consider  the  cred- 
ibility  of  impeached  wituesses,  etc.),  would  have  violated  statutory  law 
and  correct  legal  principles  regulating  charges.  The  province  of  the 
court  is  simply  to  pass  on  the  admissibility  of  evidence,  and  then  never 
allade  to  it  in  its  charge.  Code  Crim.  Proc.,  secs.  677,  678,  arts.  728, 729; 
Brown  v.  The  State,  23  Texas,  201;  Leverett  v.  The  State,  3  Texas  Ct. 
App.,  213;  Bishop  v.  The  State,  43  Texas,  397;  Allison  v.  The  State,  14 
Texas  Ct.  App.,  426;  Butler  v.  The  State,  3  Texas  Ct.  App.,  50;  Ross  v. 
The  State,  29  Texa«,  499;  Maddox  v.  The  State,  12  Texas  Ct.  App.,  435; 
Stncky  v.  The  State,  7  Texas  Ct.  App.,  178;  Parish  v.  The  State,  45 
Texas,  53. 

Barbee's  testimony  was  perfectly  legitimate  on  Wo  grounds: 

1.  It  was  a  part  of  a  conversation  brought  out  entirely  by  defendant's 
cross-examination,  and  we  were  entitled  to  the  whole  conversation. 

2.  The  evidence  defendant  drew  out  of  Barbee  was  to  reflect  on  and 
impeach  Judy  James,  and  whenever  defendant  undertook  to  do  so  we  had 
the  right  to  ahow  that  she  always  made  the  same  and  consistent  Statement 
with  her  evidence.  On  the  first  ground  see  Code  Crim.  Proc,  art.  751; 
Pharr  v.  The  State,  9  Texas  Ct.  App.,  129.  On  the  second,  Bailey  v. 
The  State,  9  Texas  Ct.  App.,  98. 

Appellant  seems  to  lay  stress  on  the  fact  that  at  the  time  this  evidence 
was  adduced  Judy  James  had  not  been  either  sworn  or  impeached.  We 
reply  that  the  only  purpose  of  the  Barbee  testimony  which  evoked  the 
evidence  complained  of  was  to  impeach  and  did  begin  her  impeachment; 
that  there  is  no  order  in  which  evidence  is  introduced  in  this  State,  and 
the  State  can  anticipate  defendant^s  evidence  if  it  wishes.  All  that  is  re- 
quired  by  the  rule  in  this  State  is,  that  the  evidence  is  at  the  time  or  by 
evidence  anticipated  rendered  competent,  othörwise  it  is  excluded.  But 
no  evidence  competent  to  have  been  put  into  a  case  was  ever  excluded 
because  introduced  too  soon.  Heard  v.  The  State,  9  Texas  Ct.  App.,  1; 
Gibson  v.  The  State,  23  Texas  Ct.  App.,  414;  Phillips  v.  The  State,  22 
Texas  Ct.  App.,  173;  Manlove  v.  The  State^  5  Texas  Ct.  App.,  273. 

The  witness  Peareson  had  stated  all  that  could  be  of  any  consequence 
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regarding  the  Buit,  and  the  questions  asked  him  were  wholly  incompetent 
for  any  purpose. 

WiLLSOK,  JuDGB. — Numerous  objections  are  urged  by  connsel  for  the 
defendant  to  the  Charge  of  the  court,  each  of  which  we  have  carefuUy 
considered,  and  will  briefly  refer  to  and  determine. 

1.  *' Malice"  in  the  charge  is  defined  to  be  '^the  intentional  doing  of 
a  wrongful  act  to  another  without  legal  justification  or  excuse/'  This 
definition  of  the  term  is  precisely  the  same  as  that  given  in  McEinney^s 
case  and  approved  by  this  court.  8  Texas  Ct.  App.,  626;  see  also  Harria 
V.  The  State,  Id.,  90,  as  to  definition  of  **  malice";  Lander  v.  The  State. 
12  Texas,  481. 

2.  It  was  not  error  to  instruct  the  jury  that  if  the  defendant  '*  killed 
the  deceased  by  shooting  her  witfi  a  pistol,  or  by  cutting  her  with  a 
knife,''  etc.  It  was  charged  in  the  indictment  that  he  used  both  means^ 
in  killing  her,  and  it  was  sufficient  to  prove  that  he  used  either.  Nor 
was  it  necessary  to  prove  or  charge,  in  view  of  the  other  evidence  in  the 
case,  that  the  weapon  used  was  a  deadly  one. 

3.  lipon  the  presumption  of  innocence  and  reasonable  donbt  the 
the  Charge  is  füll  and  correct,  and  not  subject  to  the  objections  made 
to  it. 

4.  Nor  is  the  charge  on  circumstantial  evidence  objectionable,  but  on 
the  contrary  it  is  substantially  the  form  of  such  a  charge  which  has  re» 
peatedly  been  approved  in  this  and  other  States.  It  has  not  been  usual 
to  add  to  a  charge  upon  circumstantial  evidence  the  last  sentence  con- 
tained  in  the  one  before  us,  but  we  can  perceive  no  error  in  such  addi- 
tion,  as  it  certainly  announces  a  correct  principle  of  law  applicable  to 
the  case. 

5.  A  majority  of  the  court  hold  that  the  charge  on  alibi  is  sufficient. 
It  is  almost  a  literal,  and  is  a  substantial,  copy  of  the  one  approved  hy 
this  court  in  Walker  v.  The  State,  6  Texas  Court  of  Appeals,  576.  It  has 
been  approved  by  this  court  in  numerous  subsequent  unreported  cases. 
We  are  unable  to  appreciate  the  objections  made  to  this  charge.  We  can 
not  see  that  it  is  upon  the  weight  of  the  evidence,  or  that  it  sums  up  the 
evidence  or  any  portion  of  it.  It  does  not  obtrude  upon  the  jury  the 
opinion  of  the  judge  as  to  the  facts  upon  the  issue.  It  refers  to  the  term 
alibi  as  a  defense, 

It  is  argued  that  alibi  is  not  a  defense.  This  objection  is  to  our  mind 
without  merit,  and  but  for  the  dissent  of  our  brother,  Judge  Hurt,  and 
the  earnest  insistance  of  counsel  for  defendant,  we  would  not  regard  it 
as  requiring  serious  consideration.  In  common  parlance  the  term  alibi 
is  understood  to  mean  a  defense  made  in  a  criminal  prosecution.  It  is 
denominated  a  defense  in  Webster's  Dictionary.  It  is  also  denominated 
and  treated  as  a  defense  by  courts  of  the  highest  authority,  and  by  stand- 
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ard  authors.  Mr.  Whartoti  defines  it  as  followß:  '^It  is  a,  defense  re- 
sorted  to  in  criminal  prosecutions  where  the  party  accused,  in  order  to 
prove  that  he  could  not  have  committed  the  crime  with  which  he  is 
charged,  offers  evidence  that  he  was  in  a  different  place  at  the  time  the 
offense  was  being  committed."    Whart.  Law  Die,  "Alibi." 

Mr.  Sackett,  in  his  Instructions  to  Juries,  p.  499,  gives  two  approved 
forms  of  a  Charge  upon  alibi,  in  both  of  which  it  is  denominated  defense. 
In  the  American  and  Euglish  Encyclopaedia  of  Law  we  find  the  follow- 
ing:  "A  prisoner  or  accused  person  is  said  to  set  up  an  alibi  when  he 
alleges  that  at  the  time  when  the  offense  with  which  he  is  charged  was 
committed  he  was  elsewhere,  that  is,  in  a  different  place  from  that  in 
which  it  was  committed.  If  proved,  it  is  of  course  a  complete  answer  to 
the  Charge.  An  alibi  is  as  much  a  traverse  of  the  crime  charged  as  any 
other  defense."  Vol.  1,  pp.  454,  455.  Numerons  decisions  are  cited  in 
the  notes  to  the  text  above  quoted,  in  many  of  which  alibi  is  referred  to 
and  denominated  a  defense,  We  think  alibi  is  a  defense;  as  much  so  as 
insanity,  or  any  other  exculpatory  matter.  But  it  is  further  insisted  that 
the  Charge  in  question  erroneously  casts  upon  the  defendant  the  bürden 
of  proving  an  alibi,  and  that  such  a  Charge  was  condemned  by  our  Su- 
preme  Court  in  Walker  v.  The  State,  42  Texas,  360.  An  examination. 
of  the  Charge  under  discussion  in  the  Walker  case  will  show  that  it  and 
the  Charge  given  in  this  case  are  essentially  and  widely  different,  and  we 
do  not  regard  the  decision  in  that  case  as  an  authority  adverse  to  the  views 
which  we  here  announce.  Our  understanding  of  the  rule  is,  that  when 
the  evidence  for  the  State  has  established  beyond  a  reasonable  doubt  that 
defendant  was  present  and  participated  in  the  commission  of  an  offense, 
and  is  guilty  as  charged,  he  may  rebut  the  case  made  by  the  State  by  proof 
of  an  alibi,  but  unless  he  makes  such  proof,  or  proves  sonie  other  matter 
which  will  exculpate  him,  or  raise  in  the  minds  of  the  jury  a  reasonable 
doubt  of  his  guilt,  his  conviction  must  foUow.  It  is  not  required,  in 
Order  to  entitle  a  defendant  to  an  acquittal  upon  the  defense  of  alibi,  that 
such  defense  should  be  established  beyond  a  reasonable  doubt.  The  rule 
is,  that  if  the  evidence  adduced  in  the  case,  whether  in  behalf  of  the  State 
or  of  the  defendant,  engenders  in  the  minds  of  the  jury  a  reasonable 
doubt  as  to  defendant's  presence  at  the  time  and  place  of  the  commission 
of  the  offense,  the  defendant  is  entitled  to  an  acquittal.  We  do  not  un- 
derstand  the  Charge  under  consideration  as  shifting  the  bürden  of  proof 
from  the  State  to  the  defendant.  It  does  not  instruct  that  the  bürden 
of  proving  an  alibi  is  upon  the  defendant,  or  in  any  way  intimate  that 
he  must  make  such  proof.  It  simply  and  clearly  states  the  rules  of  the 
law  as  to  the  effect  of  such  proof.  This  view  does  not  conflict  with  the 
decisions  of  this  court  in  Humphries  v.  The  State,  18  Texas  Court  of 
Appeals,  302,  and  Ayresv.  The  State,  21  Texas  Court  of  Appeals,  399,  as 
wUl  be  seen  by  a  caref ul  analysis  of  those  cases.     We  can  not  conceive 
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that  the  charge  in  question  could  in  any  way  have  misled  the  jury  to 
the  prejudice  of  the  defendant.  We  think  it  a  correct  charge,  and  sanc- 
tioned  as  euch  by  reason,  and  by  numerous  authorities. 

6.  A  majority  of  the  court  are  of  the  opinion  that  it  was  not  error  to 
admit  the  testimoDy  of  the  witness  Barbee  relating  to  the  Statements  made 
to  him  by  the  witness  Judy  James.  Defendant  sought  to  cast  diseredit 
npon  the  witness  Judy  James  by  showing  on  her  cross-exaraination  that 
her  testimony  against  the  defendant  was  the  result  of  fear,  and  influ- 
«nced  by  a  desire  to  shield  herseif  and  husband  f  rom  being  accused  of  the 
murder.  Defendant  himself,  through  his  counsel,  in  his  cross-examina- 
tion  of  the  witness  Judy  James  with  a  view  to  impeaehing  her  testimony, 
called  forth,  if  not  directly,  yet  legitimately,  the  statements  objected  to. 
The  Statements  objected  to  were  a  pari  of  a  conversation  brought  out  by 
the  defendant,  and  the  State  was  entitled  to  have  the  whole  of  said  con- 
versation. These  statements  were  admissible  under  the  express  Provi- 
sion of  our  Statute  which  expands  the  common  law  rule  with  reference  to 
such  evidence.  Code  Crim.  Prob.,  art.  751;  Willson's  Crim.  Stats.,  sec. 
2481.  It  was  doubtless  under  said  provision  of  the  Statute  that  the  trial 
judge  admitted  said  testimony  as  part  of  the  conversation  between  the 
two  witnesses  Barbee  and  Judy  James  drawn  out  by  the  defendant's  coun- 
sel, and  it  being  in  our  opinion  clearly  admissible  under  said  provision, 
it  is  unnecessary  that  we  should  determine  whether  or  not  it  was  admis- 
sible for  the  purpose  of  corroborating  the  witness  Judy  James.  We  are 
inclined  to  the  opinion,  however,  that  it  was  admissible  for  that  purpose 
also. 

7.  A  majority  of  the  court  hold  that  it  was  not  error  to  reject  the  tes- 
timony of  the  defendant^s  witness  Peareson  as  to  the  litigation  between 
defendant  and  the  deceased.  Said  witness  was  permitted  to  and  did  tes- 
tify  about  such  facts  relative  to  such  litigation  as  were  relevant  to  the 
issue  and  otherwise  competent.  But  the  other  matters  sought  to  be  elic- 
ited  from  said  witness  were  not  admissible  under  any  rule  of  evidence 
with  which  we  are  familiär.  They  were  declarations  made  by  defendant 
to  his  counsel,  and  advice  given  to  him  by  his  counsel.  Such  testimony 
must  be  regarded  as  in  the  nature  of  self-serving  and  incompetent  in  be- 
half of  the  defendant. 

8.  There  are  numerous  other  assignments  of  error  which  we  do  not 
discuss  because  we  deem  them  unimportant  and  without  substantial  merit. 
We  have  found  no  error  in  the  conviction.  We  think  the  evidence  Sup- 
ports it.  It  was  the  province  of  the  jury  to  weigh  the  evidence  and  pass 
upon  the  credibility  of  the  witnesses,  and  accepting  as  true  the  evidence 
adduced  by  the  State,  there  can  be  no  question  of  the  defendant^s  guilt 
of  a  most  atrocious  murder. 

The  judgment  is  affirmed. 

Aßnned. 


Digitized  by 


Google 


1889.]  Gallaher  v.  The  State.  269 

HuBT,  JüDGE,  DissENTiKG. — Thiß  is  a  conviction  for  marder  of  the 
first  degree,  the  penalty  fixed  being  confinement  in  the  penitentiary  for 
life. 

Appellant  makes  twenty-six  assignments  of  error.  I  have  carefuUy 
examined  each  in  connection  with  the*brief  for  the  State  and  the  record» 
I  desire  to  notice  in  this  opinion  only  such  of  them  as  I  deeni  to  be  of 
serious  character^  remarking  that  the  points  made  and  not  discussed  are 
held  to  be,  if  errors  at  all,  not  reversible  errors.  I  will  not  take  up  the 
assignments  in  the  order  presented  in  counseFs  brief. 

David  James  and  his  wife  Judy  were  the  tenants  of  appellant,  and 
occupied  a  house  of  two  rooms.  In  the  absence  of  David,  Judy  being 
at  home,  Mrs.  Brown,  the  deceased,  and  her  son  moved  into  the  house, 
occupying  one  room,  w;ithout  the  consent  of  any  person.  Several  days 
after  this,  on  the  7th  day  of  December,  1887,  about  eight  o'clock  at  night, 
three  men,  one  being  Henry  Allen,  broke  open  the  door  to  the  room  occu- 
pied by  Mrs.  Brown  and  her  son,  seized  and  carried  them  off.  Both  were 
tied  before  they  were  taken  from  the  house.  On  the  next  day,  about  a 
mile  west  of  David  James's  house,  on  the  prairie,  Mrs.  Brown  and  her 
son  were  found.  They  were  dead,  having  been  killed  by  gun  shot  or 
pistol  wounds,  or  with  some  sharp  Instrument,  or  both. 

The  State  relied  (1)  upon  motive;  (2)  slight  physical  circumstances  at- 
tending  the  homicide;  (3)  positive  evidence  to  the  identity  of  appellant  as 
one  of  three  who  carried  the  deceased  and  her  son  from  the  house  of  David 
James;  (4)  the  opinion  of  David  James  as  to  the  similarity  in  shape  and 
movements  in  appellant  and  one  of  the  party  which  carried  off  Mrs.  Brown 
and  her  son;  (5)  the  dog  matter.  There  may  be  other  circumstances  re- 
Ued  upon,  but  the  above  constituto  the  main  facts  for  the  prosecution. 

To  show  that  David  and  Judy  James  were  mistaken  or  swore  falsely, 
appellant  introduced  several  witnesses  by  whom  he  proved  that  he  was 
not  at  James's  house  when  Mrs.  Brown  and  her  son  were  taken  away, 
but  that  he  was  at  the  house  of  J.  C.  Cooper,  who  lived  about  twelve  or 
lourteen  miles  from  James's. 

Now,  under  the  facts  of  this  case,  the  only  method  or  means  by  which 
appellant  could  completely  meet  or  cast  a  doubt  upon  the  State's  case  was 
such  proof,  which  is  commonly  known  and  called  proof  of  an  alibi,  This 
being  the  case,  it  was  of  the  first  importance  that  there  should  be  no  error 
in  the  Charge  of  the  court  upon  this  subject.  Counsel  for  appellant  in 
their  ninth  assignment  of  error  complain,  and  I  think  justly,  of  the  Charge 
upon  this  subject. 

The  court  instructed  the  jury  as  foUows:  ^' Amongst  other  defenses 
interposed  in  this  case  by  the  defendant,  is  what  is  known  in  legal  phrase- 
ology  as  an  alibi — ^that  is,  that  if  deceased  was  killed  as  alleged,  the  de- 
fendant was  at  the  time  of  such  killing  at  another  and  different  place 
from  that  at  which  such  killing  was  done,  and  therefore  was  not  and 
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<;oald  not  have  been  the  person  who  killed  deceased^  if  she  was  killed. 
Now,  if  the  evidence  raises  in  your  mind  a  reasonable  doubt  as  to  the 
presence  of  the  defendant  at  the  place  where  the  deceaeed  was  killed  (if 
killed)  at  the  time  of  such  killing,  then  you  should  acquit  the  defend- 
ant/'   This  Charge  was  excepted  to  at  the  time. 

I  have  two  objections  to  this  charge:  (1)  It  is  wrong  to  instruct  the 
jnry  that  the  defendant  interposes  an  alibi  as  a  defensBy  becanse  an  alihi 
is  no  defense  at  all^  m  any  other  sense  than  as  rebutting  evidence,  tending 
to  disprove  the  facts  relied  on  by  the  State  for  conviction,  or  as  evidence 
tending  to  cast  or  create  a  reasonable  doubt  of  the  truth  of  the  facts  re- 
lied on  by  the  State  for  conviction. 

Let  US  illustrate:  A  is  charged  with  murder.  B  and  C  were  present 
at  the  homicide.  They  swear  to  facts  which  make  out  a  case  of  murder. 
D  is  also  present,  and  swears  to  facts  which,  if  trne,  defeat  murder^  or 
which  might  create  a  reasonable  doubt  in  the  minds  of  the  jury  as  to  the 
truth  of  the  case  as  made  by  the  testiraony  of  B  and  C.  The  facts  sworn 
to  by  D  would  be  a  defense  in  one  seuse,  and  in  the  same  sense  would  an 
uUbi  be  a  defense — both  being  an  attack  upon  the  case  as  made  by  the 
testimony  for  the  State,  and  in  no  other  sense  are  they  defenses.  The 
danger  to  the  accused  from  a  charge  telling  the  jury  that  an  alibi  is  a 
defense  is  this:  It  is  calculated  to  impress  the  jury  with  the  idea  that 
the  alibi  is  a  separate  and  distinct  issue  presented  by  defendant  for  Solu- 
tion by  the  jury,  and  this  being  so,  the  jury  will  naturally  hold  the  ac- 
cused to  proof  of  his  plea,  whereas  the  correct  priuciple  requiree  the 
Charge  to  be  so  f ramed  as  to  present  but  one  issue^  i.  e.,  did  the  appellant 
kill  and  murder  Mrs.  Brown? 

(2)  The  Charge  defines  an  alibi  thus:  "Amongst  other  defenses  inter- 
posed  in  this  case  by  the  defendant  is  what  is  known  in  legal  phraseology 
as  an  alibi — that  is,  that  if  the  deceased  was  killed  as  alleged,  the  defend- 
ant was  at  the  time  of  such  killing  at  another  and  different  place  from. 
that  at  which  said  killing  was  done,  and  therefore  was  not,  and  could  not 
have  been  the  person  who  killed  deceased,''  etc. 

In  treating  of  alibi  some  of  the  books  state  that  the  accused  who  pleads 
or  relies  upon  it  must  prove  it;  that  the  bürden  is  placed  upon  the  ac- 
cused, and  he  must  prove  that  it  was  impossible  for  him  to  have  commit- 
ted  the  offense,  because  he  was  at  so  great  a  distance  therefrom.  The 
rule  Casting  the  bürden  of  proof  upon  the  defendant  is  most  emphatically 
repudiated  by  our  Supreme  Court  in  Walker  v.  The  State,  42  Texas,  360. 
The  false  theoryor  principle  which  places  the  bürden  to  prove  alibi  upon 
the  accused  (which  no  doubt  rests  upon  the  idea  that  alibi  is  a  separate 
and  distinct  issue  in  the  case),  is  the  natural  parent  of  that  rule  which 
requires  the  accused  to  prove  that  it  was  impossible  for  him  to  have  been 
at  the  place  where  the  offense  was  committed.  Both  of  these  rules  rest 
upon  the  same  reasons,  and  in  each  instance  the  reasons  are  fallacious. 
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Now,  in  the  Charge  under  discussion,  the  court  defines  an  alibi  ßo  as  to 
reqnire  the  proof  thereof  to  show  that  the  appellant  was  at  a  different 
place  f rom  that  of  the  killing,  and  that  appellant  was  not,  and  could  not 
haye  been  the  person  who  killed  the  deceased.  This  is  eqnivalent  to  re- 
^iring  the  proof  to  show  that  it  was  impossible  for  the  accased  to  have 
been  at  the  place  of  the  homicide.  This  is  wrong,  because  here  is  a  ques- 
tion  of  probabilities.  The  evidence  in  support  of  an  alibi  niay  not  show 
that  it  was  impossible  for  the  accused  to  have  been  at  the  place  of  the 
offense,  and  yet  be  such  as  to  create  a  reasonable  doiibt  as  to  bis  presence. 
The  rule  would  reject  all  evidence  of  alibi  except  that  tending  to  show 
that  the  accused  could  not  have  been  present, 

But  it  is  urged  by  counsel  representing  the  State  that  the  charge  lipon 
this  and  all  other  questions  should  be  construed  as  a  whole,  and  that  as 
the  court  instructed  the  jury  that  'Mf  the  evidepce  raised  a  reasonable 
doubt  in  their  minds  as  to  the  presence  of  the  defendant  they  should  ac- 
quit."  This  instruction,  while  correct,  does  not  extract  the  vice  from  the 
Charge  eyen  when  tested  as  a  whole.  Why  ?  (1)  Because,  as  above  stated, 
the  Charge  is  so  framed  as  to  impress  the  jury  with  the  idea  that  an  alibi 
is  a  separate  and  distinct  issue,  with  the  bürden  on  appellant  to  prove  it. 
(2)  The  jury  might  solve  the  doubt  against  the  appellant  by  holding  from 
the  evidence  bearing  upon  the  alibi  that  it  was  not  impossible  for  the  ap- 
pellant to  have  been  present  and  to  have  killed  deceased. 

The  State  relied  upon  two  matters  as  motive  moving  appellant  to  kill 
the  deceased:  (1)  That  deceased  and  her  son,  without  authority  and  by 
force,  entered  and  took  possession  of  appellant^s  house.  (2)  That  appel- 
lant and  Mrs.  Brown  had  been  and  were  then  in  litigation  about  the  title 
to  land.  Evidence  supporting  both  of  these  matters  was  introduced  by 
the  State  to  show  motive. 

Appellant  to  meet  the  second  ground  introduced  as  a  witness  P.  E. 
Peareson,  wjio  was  and  had  been  for  years  the  attorney  for  appellant  in 
the  land  suit.  By  this  witness  appellant  proposed  to  prove  facts  which 
wonld  tend  to  show  the  State  of  defendant's  mind  concerning  the  said 
litigation — bis  knowledge  of  the  same  as  gained  from  bis  attorney,  the 
witness.  The  facts  proposed,  if  true,  tending  strongly  to  eliminate  this 
litigation  from  the  case  as  a  motive  for  the  murder,  the  court  in  my 
opinion  erred  in  rejecting  them.  Preston  v.  The  State,  8  Texas  Ct.  App., 
30;  Bouldin  v.  The  State,  8  Texas  Ct.  App.,  332;  Washington  v.  The  State, 
8  Texas  Ct.  App.,  377;  Noftsinger  v.  The  State,  7  Texas  Ct.  App.,  301; 
Cooper  V.  The  State,  19  Texas,  443;  Burns  v.  The  State,  41  Texas,  351; 
Burriirs  Cir.  Ev.,  466;  Roscoe's  Crim.  Ev.,  18,  19. 

Iq  a  case  depending  upon  circumstantial  evidence  the  mind  seeks  to 
^xplore  every  possible  source  from  which  any  light,  however  feeble,  may 
be  derived.  If  this  be  a  sound  and  just  rule  for  the  prosecution,  it  should 
be  for  the  accused. 
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Coansel  for  the  State  insist  in  reply  to  this  matter  'Hhat  the  witnesa 
Peareson  had  stated  all  that  could  be  of  any  consequence  regarding  the 
Buit,  and  the  questions  asked  him  were  wholly  incompetent  for  any  pur- 
pose/^  I  have  compared  the  bill  of  exceptions  with  the  testimony  of 
Peareson  as  found  in  the  statement  of  facts,  and  find  that  some  important 
matter  was  rejected  by  the  court  at  the  instance  of  the  State.  Among 
them  are  these: 

Question:  "  State  to  the  jury  whether  or  no  Mr.  Qallaher  was  advised 
by  you  as  to  the  condition  of  his  title  and  the  prospects  as  to  the  resnlt 
of  his  Buit?"  By  the  answer  the  appellant  proposed  to  prove  that  the 
attorney  had  advised  him  that  there  was  no  doubt  as  to  his  title  to  all  the 
land  he  claimed. 

Again:  '*  State  whether  or  not  after  that  suit  was  brought  and  before 
Mrs.  Brown  was  killed,  Mr.  Gallaher,  through  you  as  his  attorney  and 
through  Colonel  Dennis,  did  not  offer  to  let  Mrs.  Brown  have  all  the  land 
ehe  had  any  title  to?^'    Answer:     "  He  did." 

''  Is  it  not  a  fact  that  when  the  off  er  was  made  to  her  in  court  that  her 
lawyers  and  the  judge  presiding  advised  her  to  accept?"  To  which  qnes- 
tion  the  witness  would  have  abswered,  that  being  of  counsel  for  Qallaher 
he  and  his  associate  advised  him  that  there  was  no  doubt  as  to  his  title  to 
all  the  land  which  he  claimed;  that  in  open  court,  as  counsel  for  Qalla- 
her, he  and  his  associate  counsel  offered  to  permit  Mrs.  Brown  to  take 
judgment  for  200  and  odd  acres  of  land  claimed  by  her;  that  that  was  all 
the  records  showed  she  was  entitled  to;  that  her  own  counsel  and  the 
presiding  judge  advised  her  to  accept  the  offer;  that  Qallaher  was  advised 
by  his  counsel  that  there  was  no  doubt  of  his  holding  all  the  land  claimed 
by  her;  that  there  was  no  cause  to  doubt  the  result,  and  that  he  was  f ullj 
satisfied  he  would  hold  it,  and  did  not  express  nor  seem  to  feel  any  anx* 
iety  about  the  case,  and  that  he  did  not  in  any  way  delay  the  case. 

Under  the  circumstances  of  this  case  I  am  clearly  of  the  ppinion  that 
these  facts  were  admissible,  and  that  it  was  error  to  reject  them. 

A  bill  of  exceptions  duly  saved  by  defendant's  counsel  shows:  "J. 
Q.  Barbee,  a  witness  for  the  State,  was  asked  on  cross-examination  by  the 
defendant's  counsel  if  he,  witness,  did  not  say  to^  Judy  James  that  her 
husband's  neck  was  in  danger  if  she  did  not  teil  what  she  knew."  To 
which  Barbee  answered,  ''I  do  not  know  that  I  used  language  as  streng 
as  that,  but  I  told  her  she  was  in  a  critical  Situation;  that  the  parties  had 
been  taken  from  her  house  and  that  she  ought  to  know  something  about 
it.  I  used  words  to  the  effect  that  if  she  did  not  teil  what  she  knew  she 
and  her  husband  were  in  danger.  I  can  not  recollect  my  words,  but  my 
language  was  to  that  effect."  Thereafter,  on  re-examination  of  the  said 
Barbee  by  the  State,  the  State's  counsel  said  to  the  witness,  **  You  were 
asked  by  the  defendant's  counsel  if  you  did  not  teil  this  woman,  Judy 
James,  that  she  and  her  husband  were  in  great  danger;  that  she  oaght 
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to  teil  what  ehe  knew  about  it,  and  that  she  was  bound  to  know.  I  will 
ask  you  what  she  said  in  reply?*'  The  defendant  objected  upon  the 
ground  that  the  testimony  sought  to  be  elicited  was  hearsay  and  irrele- 
Tant,  and  upon  the  f urther  ground  that  the  indictment  showed  that  she 
(Judy  James)  was  a  witness  for  the  State  in-the  case.  The  State's  coun- 
ßel  reiterating,  said  to  the  witness  Barbee,  *'  I  asked  you  when  you  made 
that  Statement  to  her  what  her  reply  was,  and  what  Information  she  gare 
your 

The  objection  made  by  defendant  was  overruled  for  the  reason  that  the 
testimony  was  admissible  in  connection  with  the  answers  of  the  witness 
Barbee  drawn  out  by  defendant^s  counsel  on  the  cross-examination  of  the 
witness  on  the  sarae  subject,  and  the  witness  was  thereupon  permitted  to 
answer  as  follows:  *'  Her  reply  was  something  to  this  eflfect:  that  she 
was  afraid  to  state  it  out  there  in  that  crowd;  that  Mr.  Gallaher  was  one 
of  the  men;  that  she  heard  the  shots  over  there  in  the  prairie  (pointing 
the  direction  to  witness);  that  they  (she  and  her  husband)  were  afraid  to 
go  out  there  to  see,  and  that  they  had  not  been  out  there/'  The  witness 
farther  said  that  ^*  there  was  no  one  but  her  and  me  present  when  this 
conversation  oecurred;  but  shortly  afterward  Mr.  Jones,  the  sheriff  of 
Wharton  County,  came  and  we  had  an  interview  with  her." 

This  testimony,  in  my  opinion,  was  not  admissible  upon  any  ground. 
But  it  is  contended  by  counsel  for  the  State  that  it  was  a  part  of  the  con- 
Tersation  between  Judy  James  and  Barbee.  But  the  questions  pro- 
pounded  by  counsel  for  appellant  did  not  seek  to  elicit  this  conversation, 
nor  were  they  so  f ramed.  Barbee,  at  the  instance  of  the  defense,  did  not 
State  one  word  that  Judy  James  said  to  him,  Barbee.  It  is  true  that  de- 
fendant sought  to  show  by  Barbee  that  undue  influences  may  have  induced 
her  to  swear  that  Gallaher  was  one  of  the  party  which  carried  off  the  de* 
ceased  and  her  son.  Conceding  this,  the  State  could  show  that  she  had 
made  the  same  statement  before  such  influences  were  applied.  This  could 
be  done  to  support  her,  and  to  refute  the  inference  that  she  was  induced 
to  swear  as  she  did  by  such  influences. 

But  her  Statements  made  after  the  influences  had  been  applied  to  her 
were  not  admissible. 

Upon  this  subject  Mr.  Wharton  says:  *^When  a  witness  is  assailedon 
the  ground  that  he  narrated  the  facts  differently  on  former  occasions,  it 
iß  ordinarily  incompetent  to  sustain  him  by  proof  that  on  other  occasions 
bis  Statements  were  in  harmony  with  those  made  on  the  trial.  Thus,  the 
declarations  of  a  complainant  in  bastardy,  whether  made  before  or  after 
her  formal  accusation  upon  oath  as  to  the  patemity  of  her  child,  have 
been  held  inadmissible  in  evidence,  when  offered  by  her  either  to  show 
constancy  or  to  strengthen  her  credit,  since  they  have  no  tendency  to  da 
either.  They  are  no  proof,  such  are  the  reasons,  that  entirely  different 
Statements  may  not  have  been  made  at  other  times,  and  are  therefore  no 
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evidence  of  constancy  in  the  accusation;  and  if  the  swom  Statements  are 
of  doubtf ul  credibility,  those  made  without  the  sanction  of  an  oath  or  its 
equivalent  can  not  corroborate  them.  On  the  other  band,  where  the  op- 
posing  case  is  that  the  witness  testified  under  corrupt  motives,  or  where 
the  impeaching  evidence  goes  to  charge  the  witness  with  a  recent  fabri- 
cation  of  bis  testimony,  it  is  but  proper  that  such  evidence  shonld  be 
rebutted.  It  has  consequently  been  ruled  that  statements  inade  by  the 
witness  corroborating  bis  evidence  upon  the  trial,  such  statements  being 
uttered  soon  after  the  transaction  in  litigation,  and  at  a  time  when  the 
witness  could  not  have  been  subjected  to  any  disturbiog  influences,  are 
competent  when  proof  has  been  offered  to  impeach  him,  by  showiug  that 
he  had  recently  fabricated  the  narrative,  or  that  he  testified  corruptly. 
The  witness  called  to  corroborate  the  impeached  witness  in  this  respect 
is  usually  confined  to  the  fact  that  the  Statement  was  made  to  him  (as 
stated  by  the  impeached  witness),  and  is  not  permitted  to  give  the  partic- 
ulars  of  the  Statement/'     Wharton's  Law  of  Evidence,  sec.  570,  vol.  1. 

It  will  be  Seen  from  the  above  that  the  statement  made  by  the  witness 
corroborating  his  evidence  on  the  trial  must  be  uttered  soon  after  the 
transaction  occurred,  or  at  least  at  a  time  when  the  witness  could  not 
have  been  subjected  to  any  disturbin^  influences.  I  believe  no  case  can 
be  found  holding  that  a  corroborating  statement  made  after  the  disturb- 
ing  influences  were  applied  or  may  have  been  applied,  is  competent,  admis- 
sible  evidence. 

Again,  it  will  be  observed  that  the  rule  cited  from  Wharton  ezcludes 
the  particulars  of  the  statement.  He  says:  "  The  witness  called  to  cor- 
roborate the  impeached  witness  in  this  respect  is  usually  confined  to  the 
fact  that  the  statement  was  made  to  him  as  shown  by  the  impeached 
witness,  and  is  not  permitted  to  give  the  particulars  of  the  statement/' 
Eex  V.  Neville,  6  Cox  C.  C,  99. 

But  it  is  urged  by  the  State  that,  conceding  the  incompetency  of  this 
evidence,  there  was  no  injury  to  appellant,  because  Judy  James  stated  at 
the  time  deceased  was  taken  from  the  house  that  appellant  was  one  of  the 
party,  and  hence  she  could  not  have  been  wrongf  ully  influenced  to  thus 
flwear  upon  the  trial. 

The  testimony  of  this  witness  is  voluminous,  especially  that  given  on 
cross-examination;  and  after  a  very  careful  examination  of  all  that  she 
says  bearing  upon  the  identity  of  appellant  as  one  of  the  party  who  took 
deceased  and  her  son  from  the  house,  I  am  impressed  with  the  conviction 
that  her  testimony  is  very  unsatisfactory.  .  It  is  true  that  she  said  to  her 
husband  when  the  three  men  came  and  passed  through  the  kitchen  into 
the  main  room  in  which  Mrs.  Brown  and  her  son  were,  that  *'she  believed 
one  of  the  party  was  Mr.  Gallaher."  She  did  not  state  to  her  husband 
that  she  knew  it  was  Gallaher.  She  was  not  positive,  but  believed  him 
to  be  one  of  the  party.     Now,  when  as  told  by  Barbee,  after  she  and  her 
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liasband  had  been  indirectly  threatened  with  prosecntion  for  the  mnr- 
der^  her  husband  being  under  arrest^  she  is  uot  in  donbt,  bat  is  positive 
that  Grallaher  was  one  of  the  party.  This  positive  proof  to  a  fact  which, 
if  true^  seals  the  fate  of  the  appellant,  was  obtained  through  Barbee  im- 
properly  and  illegally,  without  opportunity  to  cross-examine  the  witness 
Judy  James  when  she  was  making  her  Statement  to  Barbee.  For  when 
upon  the  trial  she  swears  in  a  manner  positively  to  appellant  as  one  of  the 
party,  yet  no  honest  candid  man  can  read  and  analyze  her  testimony, 
that  giyen  in  chief  and  upon  cross-examination,  and  not  be  impressed 
with  the  conviction  that  she  was  not  positive  then — that  is,  when  she  saw 
the  parties  at  the  house  when  the  deceased  and  her  son  were  taken  away — 
that  Gallaher  was  one  of  the  party.  A  careful  examination  of  her  evi- 
dence  will  impress  an  investigating  mind  that  she  was  speculating,  or  at 
the  most,  simply  believed  him  to  be  one  of  the  party.  Attention  is  spe- 
cially  called  to  her  cross-examination  bearing  upon  this  question. 

On  the  fatal  night  she  believed  merely.  On  the  trial  she  is  positive, 
with  conflicting  and  unsatisfactory  reasons  for  being  so.  To  Barbee, 
positive.  Now,  under  these  circumstances  I  hold  that  this  incompetent 
«vidence  may  have  had  a  serious  effect  upon  the  jury.  They  may,  and 
probably  did  aid  and  strengthen  Judy's  testimony  by  that  of  Barbee.  If 
she  had  been  positive  and  clear  as  to  the  presence  of  appellant  at  the 
house  and  positive  then,  when  the  party  was  there,  though  inadmissible, 
her  Statement  to  Barbee  might  have  been  held  harmless,  though  I  find  no 
anthority  for  its  admission,  nor  that,  being  admitted,  it  would  be  held 
without  injury. 

A  number  of  witnesses  swear  to  facts  strongly  supporting  the  theory  of 
defendant,  to-wit,  that  he  was  not  at  the  place  of  the  homicide.  This 
was  very  important  testimony,  and  if  true,  or  had  the  effeot  to  create  a 
reasonable  doubt  of  appellant^s  presence  at  the  homicide,  would  or  should 
have  produced  an  acquittal.  The  State  introduced  a  number  of  witnesses 
by  whom  several  witnesses  who  swore  to  the  alibi  were  impeached — their 
character  for  truth  and  veracity  being  bad  in  the  opinion  of  the  impeach- 
ing  witnesses. 

Counsel  for  appellant  at  the  time  objected  to  the  charge  of  the  court 
because,  as  alleged  in  their  brief,  it  failed  to  instruct  the  jury  that  a  wit- 
ness sought  to  be  impeached  may  still  be  believed  by  the  jury,  and  that, 
notwithstanding  such  impeaching  testimony,  they  are  still  the  judges  of 
the  credibility  of  all  the  witnesses  sought  to  be  impeached. 

Examining  the  bill  of  exceptions  I  find  that  the  objection  was  as  fol- 
lows:  "Because  charging  that  the  jury  are  the  judges  of  the  credibility 
of  the  witnesses,  the  charge  fails  in  that  connection  to  charge  that  this 
included  the  credibility  of  the  witnesses  sought  to  be  impeached,  and 
that,  after  considering  all  the  testimony  of  all  the  witnesses,  if  the  jury 
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had  a  reasonable  donbt  of  the  defendant's  guilt  he  is  entitled  to  be  ac- 
quitted/' 

The  learned  judge  instructed  the  jury  as  follows:  "  You  are  the  eole 
judges  of  the  weight  of  the  evidence  and  the  credibility  of  the  witnesses/' 
Evidently  this  means  the  weight  of  all  the  evidence,  that  given  by  the 
witnesses  sought  to  be  impeached  as  well  as  that  given  by  the  other  wit- 
neeses.  So  with  reference  to  the  credibility  of  the  witnesses,  it  means 
the  credibility  of  all  the  witnesses.  Notwithstanding  the  impeaching 
testimony,  the  jury  were  still  the  judges  of  the  credibility  of  the  wit- 
nesses; and  this  they  were  told  in  langnage  sufficiently  piain  to  leave  no 
room  to  doubt.  I  have  examined  all  the  cases  and  authorities  cited  by 
counsel  for  appellant,  but  find  no  case  or  text  which  holds  that  if  the 
court  fails  to  Charge  the  jury  that  in  case  there  has  been  evidence  tending 
to  impeach  a  witness,  yet  they  are  still  the  judges  of  bis  credibility,  would 
be  error.  Cases  can  be  found  in  which,  under  peculiar  circumstances,  it 
has  been  held  error  to  omit  in  the  Charge  *^  that  the  jury  are  the  judges 
of  the  weight  of  the  evidence  and  credibility  of  the  witnesses." 

For  the  reasons  mentioned  above  the  judgment  should  be  reversed. 

[Note. — The  foregoing  opinions  on  the  merits  of  the  appeal,  the  ma- 
jority  of  the  court  affirming  the  judgment,  were  delivered  at  the  Austin 
Term,  on  the  28th  day  of  June,  1889.  The  motion  for  rehearing  was 
taken  under  advisement  and  transferred  to  Tyler,  where,  on  the  7th  day 
of  December,  1889,  by  the  same  division  of  the  court,  the  motion  was 
overruled,  in  the  opinions  which  follow  below.  The  case  is  now  reported 
under  the  Tyler  number,  but  the  record  appertains  to,  and  is  on  file  at. 
the  Galveston  brauch. — Reporter.] 

On  Motion  for  Rehearing. 

WiLLSON,  JüDGE. — After  considering  the  very  able  arguments  and 
briefs  of  counsel  for  defendant  on  this  motion,  and  after  a  caref ul  and 
thorough  re-examination  and  reconsideration  of  the  record,  a  majority  of 
the  court  adhere  to  their  views  expressed  in  their  former  opinion,  and 
hold  that  there  is  no  error  in  the  conviction  for  which  it  should  be  set 
aside. 

It  would  be  unprofitable,  we  think,  to  enter  upon  an  elaborate  discus- 
sion  of  the  questions  determined  in  our  former  opinion.  We  will,  how- 
ever,  addsome  further  remarks  in  support  of  our  views  heretofore  stated. 

1.  As  to  the  definition  of  "  malice  "  given  in  the  Charge  of  the  court. 
It  was  well  Said  by  Judge  Clark  in  Harris  v.  The  State,  8  Texas  Court  of 
Appeals,  90,  that  "a  perfectly  exact  and  satisfactory  definition  of  that 
term  (malice),  signif ying its  legal  acceptation  in  a  form  at  once  clear  and 
concise,  has  been  of ten  attempted,  but  with  no  very  satisfactory  perma- 
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nent  reßult.  The  differing  minds  of  different  courts  have  eraployed  differ- 
ent  terms  and  language  in  an  attempt  to  convey  substantially  the  same 
meaning;  and  while  a  general  similarity  is  apparent  in  all  the  definitions, 
the  legal  mind  has  not  yet  crystallized  the  substance  of  the  term  iuto  a 
teree  sentence  readily  comprehensible  by  the  average  juror.''  And  it  was 
held  tbat  while  the  definition  of  malice  contained  in  the  charge  given  in 
that  case  was  not  exaet  to  a  critical  nicety,  it  was  substantially  sufficient, 
as  it  enabled  the  jury  to  distinguish  the  legal  meaning  of  the  term  in 
contradistinction  to  its  ordinary  import.  In  the  subsequent  case  of  Mc- 
Kinney  v.  The  State,  8  Texas  Court  of  Appeals,  G26,  the  definition  be- 
fore  the  court  was  precisely  the  one  objeeted  to  in  this  case,  and  the 
objection  urged  to  it  was  the  same — that  is,  that  it  omitted  the  word 
"  exten uation'^  after  the  words  "  justifieation  or  excuse/'  This  court 
held  the  definition  sufficient,  remarking  that  it  was  a  fuller  definition 
than  the  one  held  sufficient  in  the  Harris  case,  supra.  In  Lander  v.  The 
State,  12  Texas,  462,  a  definition  of  malice,  given  by  Russell,  in  his  work 
on  Crimes,  is  cited  with  approval.  It  is  as  follows:  '*  Malice  in  its  legal 
sense  denotes  a  wrongful  act  done  intentionally,  without  just  cause  or 
excuse/^  This  definition  is  substantially  the  same  as  was  given  in  this 
case.  We  do  not  claim  that  the  definition  of  malice  given  in  this  case  is 
critically  correct  and  absolutely  perfect.  What  we  hold  is,  that  it  is 
substantially  correct  and  sufficient.  That  it  enabled  the  jury  to  distin- 
guish between  the  legal  and  common  signification  of  the  term,  and  this 
was  all  that  the  law  requires  in  a  definition  of  malice  in  such  case.  The 
definition  of  **  malice ''  given  in  McCoy  v.  The  State,  25  Texas,  33,  and 
approved  by  this  court  in  Tooney  v.  The  State,  5  Texas  Court  of  Appeals, 
163,  is,  we  f  reely  admit,  a  more  complete  one  than  was  given  in  this  case. 

Again,  in  considering  the  sufficiency  of  the  definition  of  malice,  we 
should  look  to  other  portions  of  the  charge  explaining  malice.  Imme- 
diately  foUowing  the  definition  objeeted  to  is  an  explanation  of  express 
malice  as  follows:  '^  Express  malice  aforethought  is  where  one  with  a 
sedate  and  deliberate  mind  and  formed  design  unlawfullykills  another/' 
etc.  It  required  this  kind  of  malice  to  constitute  murder  in  the  first  de- 
gree,  and  this  explanation  of  express  malice  in  and  of  itself  fully  expresses 
the  legal  meaning  of  malice,  for  if  the  killing  was  unlawful,  and  if  the 
slayer  committed  the  act  deliberately,  and  in  pursuance  of  a  formed  de- 
sign to  kill,  the  killing  would  be  upon  malice.  There  could  be  neither 
justification,  excuse,  nor  extenuation  for  the  act. 

2.  As  to  the  Charge  on  aliM,  as  stated  in  our  former  opinion,  it  is  sub- 
stantially the  same  as  one  approved  by  this  court  in  Walker  v.  The  State, 
6  Texas  Court  of  Appeals,  567.  We  are  unable  to  appreciate  the  soundness 
of  the  objections  made  to  this  charge.  It  is  urged  that  the  charge  is  wrong 
because  it  requires  the  jury  to  believe,  in  Order  to  acquit  the  defendant, 
that  he  was  not  and  could  not  have  been  the  person  who  killed  the  deceased. 
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The  use  of  the  words  conld  not,  it  is  urged,  mean^  in  efleet,  that  it  wss 
imposBible  for  the  defendant  to  have  committed  the  murder.  We  do  not 
think  this  is  a  fair  criticism  upon  the  charge,  or  that  a  jury  would  give 
to  it  such  meaning  as  counsel  for  defendant  suggest  might  be  given  to  it. 
The  Charge  upon  this  matter  ehould  beread  and  considered  in  its  entiretj, 
and  when  this  is  done,  it  is  not  obnoxious  to  the  criticisms  made  upon 
it.  FoUowing  the  sentence  in  which  the  words  ^'could  nof  occur,  the 
Charge  proceeds,  "  Now,  if  the  evidence  raises  in  your  minds  a  reasona- 
ble  doubt  as  to  the  presence  of  the  defendant  at  the  place  where  the  de- 
ceased  was  killed  (if  killed)  at  the  time  of  such  kilÜDg,  then  you  should 
acquit  the  defendant. '^  It  seems  to  us  that  no  jury  of  ordinary  intelli- 
gence  would  understand  from  this  charge  that  it  devolved  upon  the  de- 
fendant to  prove  that  it  was  impossible  for  him  to  have  been  present  at 
the  time  and  place  of  the  killing;  or  that  the  bürden  of  proving  an  alibi 
rested  upon  the  defendant.  We  think  the  charge  states  the  law  plainly 
and  correctly,  and  that  it  could  not  reasonably  have  been  mi8unde^6tood 
by  the  jury.  The  charge  is  not  as  unfavorable  to  the  defendant  as  many 
authorities  would  justify.  It  is  held  by  good  authority  that,  while  an 
alibi  need  not  be  proved  to  that  extent  that  it  absolutely  precludes  the 
possibility  of  the  def  endant's  presence  at  the  time  and  place  of  the  com- 
mission  of  the  offense,  yet  the  ränge  of  the  evidence  must  be  such  ag. 
reasonably  to  exclude  the  possibility  of  such  presence.  1  Eng.  and  Am. 
Ency'p.  of  Law,  p.  456.  But  the  charge  is  more  liberal  to  the  defendant,. 
as  is  also  the  rule  declared  by  the  decisions  in  this  State.  It  is  only  re- 
quired  by  said  charge,  and  by  the  rule  of  law  of  this  State,  that  the  jury 
should,  from  all  the  evidence  in  the  case,  entertain  a  reasonable  doubt  of 
the  presence  of  the  defendant  at  the  time  and  place  of  the  commission 
of  the  offense.  If  the  jury  have  such  reasonable  doubt,  it  entitles  the 
defendant  to  an  acquittal,  although  the  evidence  may  not  exclude  reason- 
ably the  possibility  of  such  presence.  In  addition  to  the  authorities  here- 
tofore  cited  relating  to  alibi,  we  refer  to  an  able  and  exhaustive  article- 
entitled  "  Cautionary  Instructions  in  Criminal  Cases  "  written  by  Seymour 
D.  Thompson,  and  published  in  10  Criminal  Law  Magazine,  page  179, 
section  19,  et  seq.  That  article  cites  and  reviews  many  decisions  relating 
to  alibi,  and  states  the  rules  deducible  from  them,  and  those  rules  are  in 
accord  with  our  views  as  expressed  in  this  and  our  former  opinion  in  thi» 
case. 

An  objection  not  heretof ore  made  to  the  charge  is  presented  by  counsel 
for  defendant  on  this  motion.  It  is  to  that  portion  of  the  explftnation  of 
express  malice  which  states  that  a  sedate  and  deliberate  mind  and  formed 
design  is  evidenced  by  external  circumstances  discovering  that  inward  in- 
tention,  as  lying  in  wait,  etc.  The  objection  made  is,  in  effect,  that  thi» 
portion  of  the  charge  is  upon  the  weight  of  evidence,  and  virtually  teils 
the  jury  that  express  malice  is  proved  when  any  of  the  conditions  enumer* 
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ated  in  the  Charge  are  shown  to  have  existed.  This  precise  Charge  and 
objection  thereto  have  heretofore  been  before  this  court  and  determined 
advereely  to  the  objection,  and  we  think  correctly.^  Sharpe  v.  The  State, 
17  Texas  Ct.  App.,  486. 

It  is  again  urged  on  this  motion  that  there  was  error  in  the  admission 
of  the  testimony  of  the  witness  Barbee  touching  the  declarations  to  him 
of  the  witness  Judy  James.  A  majority  of  the  court  still  entertain  the 
opinion  that  this  testimony  was,  under  the  circumstances,  properly  ad- 
mitted.  Barbee  was  asked  by  defendant's  counsel  if  he  did  not  say  to 
Judy  James  that  her  husband's  neck  was  in  danger  if  she  did  not  teil 
what  she  knew  about  the  murder?  Barbee  answered  that  he  told  her 
something  to  that  effect.  Counsel  for  the  State  thereupon  asked  Barbee 
to  State  what  Judy  James  said  to  him  in  reply  to  what  he  had  told  her, 
and  over  the  objection  of  defendant  that  her  reply  would  be  hearsay  evi- 
dence,  the  court  permitted  Barbee  to  testify  to  the  effect  that  she  said  in 
reply  that  she  was  afraid  to  teil  what  she  knew  about  the  murder,  in  the 
crowd,  because  Mr.  Gallaher  was  one  of  the  men;  that  she  heard  the  shot» 
in  the  prairie  at  the  time  of  the  murder,  etc.  This  testimony  was  held 
admissible  by  the  trial  judge  upon  the  ground  that  it  was  drawn  out  by 
defendant's  counsel  on  cross-examination  of  the  witness  Barbee  on  the 
same  subject.  It  is  a  provision  of  our  Statute  that  when  part  of  a  con- 
versation  is  giyen  in  eyidence  by  one  party,  the  whole  on  the  same  sub- 
ject may  be  inquired  into  by  the  other  party.  Code  Crim.  Proc,  art.  751. 
There  was  a  conversation  between  the  witness  Barbee  and  the  witness  Judy 
James  upon  the  subject  of  the  murder,  and  the  knowledge  of  facts  pos- 
sessed  by  Judy  James  relating  to  the  murder.  Counsel  for  defendant  in 
cross-examining  Barbee  put  in  evidence  a  part  of  that  conversation — that 
is,  what  he  said  to  Judy  James.  The  purpose  of  this  was  to  affect  the 
credibility  of  Judy  James's  testimony.  It  could  subserve  no  other  pur- 
pose. A  part  of  the  conversation  having  been  put  in  evidence  by  the 
defendant,  the  State  was  entitled  to  have  the  whole  thereof  upon  the  same 
subject  put  in  evidence.  Judy  James's  reply  to  what  Barbee  had  said  to 
her  was  a  part  of  the  same  conversation,  and  was  upon  the  same  subject, 
that  is  the  murder,  and  her  knowledge  of  it;  and  further,  hei*  reply  ex- 
plained  her  reason  for  not  sooner  divulging  the  facts  of  the  transaction 
within  her  knowledge.  A  majority  of  the  court  entertain  no  doubt  of 
the  admissibility  of  said  testimony.  In  this  connection  we  will  say  fur- 
ther, that  this  testimony  having  been  drawn  out  by  the  defendant  with 
the  purpose  of  impeaching  the  credibility  of  the  witness  Judy  James,  it 
was  not  material  error  to  omit  an  Instruction  to  the  jury  as  to  the  purpose 
of  said  testimony,  directing  that  it  could  be  considered  for  that  purpose 
only.  The  Charge  was  not  excepted  to  because  of  such  Omission,  nor  was 
an  instruction  upon  this  point  requested.     If  the  admission  of  said  testi- 
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mony  was  prejudicial  to  the  defendant,  he  can  not  complaiu,  because  he 
drew  it  out  and  is  alone  responsible  for  ite  bei ng  in  the  case. 

With  regard  to  the  proposed  testimony  of  the  witness  Peareson,  a  ma- 
jority  of  the  court  ßtill  hold  that  the  trial  judge  did  not  err  in  bis  rul- 
ings.  Said  witness  was  permitted  to  testify  to  the  facts  connected  with 
the  land  litigation  between  defendant  and  deceased  in  so  far  as  said  facts 
were  pertinent  and  conipetent  evidence.  It  was  not  competent  for  any 
purpose,  we  think,  to  prove  by  said  witness  the  advice  he  gave  as  an  attor- 
ney  to  the  defendant  in  relation  to  the  said  litigation,  or  the  defendant's 
opinion  of  bis  legal  rights  in  said  litigation,  or  the  advice  given  by  the 
judge  and  others  to  the  deceased  to  accept  a  compromise  ofifered  her  by 
Gallaher,  etc.  It  seems  to  us  that  all  the  matters  sought  to  be  elicited 
by  the  questions  which  the  court  would  not  permit  to  be  answered  are  in- 
competent  as  evidence  for  any  purpose.  They  consist  of  the  defendant*s 
Äcts  and  opinions  prior  to  the  murder;  of  the  opinion  and  advice  of  bis 
counsel,  and  of  the  acts,  opinions,  and  advice  of  others  with  reference  to 
the  land  litigation.  It  is  contended  by  counsel  for  defendant  that  this 
testimony  was  admissible  as  tending  to  show  an  absence  of  motive  on  the 
part  of  the  defendant  to  commit  the  murder.  We  do  not  deny  that  it  was 
the  right  of  defendant  to  prove  any  fact  or  circumstance  which  would 
tend  to  show  absence  of  motive  on  bis  part,  but  such  proof  must  be  made 
by  legal,  competent  evidence.  Acts  and  declarations  of  the  defendant 
not  being  part  of  the  res  gestce  are  not  competent  evidence  in  bis  behalf. 
Nor  can  we  see  upon  what  principle  the  opinions  and  advice  of  bis  coun- 
sel in  the  land  suit  could  be  held  admissible  evidence  in  his  behalf.  Sup- 
pose  his  attorney  had  advised  him  that  he  would  certainly  be  defeated  in 
the  suit  and  would  lose  the  land,  would  such  testimony  be  admissible  in 
behalf  of  the  State?  Certainly  not.  Then  why  should  it  be  admitted 
in  his  behalf?  We  know  of  no  rule  or  precedent  which  would  admit  such 
testimony.  As  to  the  advice  given  to  the  deceased  to  accept  the  com- 
promise offered  her  by  the  defendant,  and  her  ref usal  to  accept  such  offer, 
that  was  matter  wholly  irrelevant,  and  if  it  could  have  any  effect  what- 
ever,  that  effect  would  be  prejudicial  to  the  defendant,  because  it  would 
show  cause  for  malice  against  her  on  the  part  of  the  defendant. 

It  is  insisted  by  counsel  for  defendant  that  the  conviction  should  be 
set  aside  upon  their  twenty-fourth  assignment  of  error,  which  is  as  follows: 
**  Because  the  court  erred  in  permitting,  to  the  prejudiceof  defendant's 
rights,  the  counsel  for  the  State  while  re-examining  the  witness  Judy 
James,  to  cause  the  defendant  James  Gallaher  to  stand  upbefore  the  jury 
and  put  on  his  head  a  broad  brimmed  hat,  and  put  over  his  face  a  hand- 
kerchief,  and  then  thus  exhibiting  the  defendant  before  the  jury  to  ask 
Judy  James  if  that  was  the  way  Gallaher  looked  at  the  time  she  saw  him 
•  on  the  night  of  the  murder,  and  in  permitting  Judy  James  to  testify 
'  that  was  exactly  the  way  he  looked,'  thus  permitting  and  requiring  the 
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defendant  to  testify  against  himself ,  to  the  material  injury  and  prejudice 
of  bis  rights/' 

This  matter  was  not  discussed  in  the  former  opinions  delivered  in  this 
case,  for  the  reason  that  we  did  not  consider  that  it  was  presented  prop- 
^rly — ^that  is,  by  bill  of  exception.  We  are  still  of  the  opinion  that  under 
the  practice  in  this  State,  the  matter  is  of  that  character  which  should 
be  presented  by  bill  of  exception.  We  will,  however,  in  defej-ence  to  the 
earaest  insistance  of  counsel  for  the  defendant,  give  our  views  upon  the 
questiou.  We  do  not  understand  that  the  defendant  was  "corapelled  to 
give  evidence  against  himself/*  He  was  not  required  by  the  court  to  sub- 
mit  to  the  disguise  and  exhibition  of  himself  before  the  jury.  There  was 
HO  compulsion  used  against  him.  He  made  no  objection  whatever  to  the 
disguise  and  exhibition  of  which  he  now  complains.  For  aught  that  ap- 
pears  he  not  only  consented  to  it,  but  may  have  been  desirous  of  the  test — 
willing  to  take  the  chances  of  it.  He  may  have  believed  that  the  witness 
Judy  James  would  fail  to  identify  him  when  in  such  disguise,  and  so  be- 
lieving,  may  have  been  willing  and  anxious  to  have  the  test  applied. 
How  can  it  be  said  then  that  he  was  compelled  to  give  evidence  against 
himself?  K  he  had  objected  to  such  test,  and  the  court  had  required 
him  to  undergo  it,  a  very  different  question  would  have  been  presented. 
Suppose  counsel  for  the  State  had  placed  the  defendant  upon  the  witness 
«tand,  and  had  him  sworn  to  give  evidence  in  the  case,  and  without  objec- 
tion on  the  part  of  the  defendant,  he  proceeded  to  give  evidence  against 
himself,  could  hebe  heard  to  complain  that  he  had  been  compelled  to  give 
«vidence  against  himself?  We  think  not.  Jt  was  the  privilege  of  the  de- 
fendant to  not  give  evidence  against  himself,  but  it  was  within  his  power, 
and  was  his  right  to  waive  such  privilege,  and  having  done  so,  he  can 
not  complain. 

But  it  is  contended  that  the  mere  proposal  made  by  counsel  for  the 
State  to  make  the  test  was  error,  which  should  reverse  the  judgment. 
There  would  be  strength  in  this  proposition  if  the  defendant  had  inter- 
posed  any  objection  to  the  proposal.  He  did  not  object,  but  acceded  to 
the  proposal,  and  voluntarily  underwent  the  experiment,  thus  waiving, 
we  think,  his  privilege,  whatever  that  privilege  may  have  been.  We  have 
found  no  authority  and  have  been  referred  to  none  which  holds  that  a  de- 
fendant may  not  voluntarily  give  evidence  against  himself,  or  may  not 
accede  to  a  proposal  to  give  evidence  against  himself.  If,  in  this  case, 
the  defendant  had  declined  to  be  disguised  and  exhibited,  the  court  would 
doubtless  have  protected  him  in  his  constitutional  right  to  be  exempted 
from  giving  evidence  against  himself.  As  the  matter  is  presented  to  us, 
and  as  we  understand  it  from  the  record,  no  error  is  made  apparent  of 
which  defendant  can  complain. 

As  to  the  sufficiency  of  the  evidence  to  sustain  the  conviction,  we  have 
heretofore  expressed  our  conclusion,  and  a  re-examination  of  the  facts  has 
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not  changed  that  conclusion.  The  witness  Judy  James  identified  the  de- 
fendant  as  one  of  the  three  parties  who  took  the  deceased  from  the  hoose 
on  the  night  of  the  murder.  There  can  be  no  question  but  that  the  mur- 
der  was  committed  by  those  three  parties.  Conceding  that  this  convic- 
tion  rests  alone  upon  the  testimony  of  Judy  James,  that  testimony  Sup- 
ports the  conviction.  It  was  the  exclusive  provinc^  of  the  jury  to  pasff 
upon  her  credibility,  and  this  court  can  not  question  the  truth  of  testi- 
mony when  it  has  been  credited  by  the  jury  and  judge  before  whom  it 
was  given.  There  is,  it  is  true,  much  evidence  whieh  tends  to  show  that 
the  defendant  was  not  present  at  the  time  and  place  of  the  murder.  We 
can  not  say  that  the  conviction  is  unsupported  by,  contrary  to,  or  against 
the  weight  of  the  evidence. 

The  motion  for  rehearing  is  overruled. 

Hurt,  Judge,  Dissenting. — I  desire  to  add  some  observations  tö» 
what  I  have  written  upon  two  questions,  as  well  as  to  notice  some  authori- 
ties. 

And  first  as  to  the  charge  upon  alibL  In  support  of  my  views  of  this. 
Charge  I  cited  no  authorities  in  my  original  opinion,  because  I  believed 
none  were  required.  In  that  opinion  1  stated  that  the  charge  was  wrong^ 
because  it  is  a  question  of  probabilities.  Is  this  a  correct  proposition? 
If  it  is,  then  evidently  the  charge  is  incorrect  and  was  calculatejd  to  in- 
jure  the  cause  of  appellant,  because  the  evidence  on  alibiy  if  true,  doea 
not  show  that  it  was  impossible  for  the  appellant  tp  have  been  present, 
and  this  was  urged  by  counsel  for  the  State  in  argument  before  this  court 
at  Galveston.  But  whether  injurious  or  not,  being  excepted  to  at  the 
time,  we  must  reverse;  and  we  have  only  alluded  to  the  fact  that  counsel 
for  the  State  urged  that  it  waspossible  io>c  appellant  to  have  been  present 
in  Order  to  emphasize  the  error. 

Let  US  return  to  the  position  above  assumed:  Must  the  proof  show 
that  the  accused  was  not  and  could  not  have  been  present,  or  must  it, 
under  all  the  facts  and  circumstances  in  evidence,  render  it  improbable; 
that  is,  so  improbable  as  to  raise  a  reasonable  doubt  of  the  ti'uth  of  the 
State's  case?  This  last  position  must  be  sound,  or  alibi  is  a  separate  and 
distinct  defense  with  the  bürden  of  its  proof  resting  upon  the  accused. 
This  is  the  rule  in  some  States,  but  not  in  this.  However,  I  do  not 
desire  to  extend  the  discussion  of  this  question,  but  to  support  my  TiewB 
by  the  foUowing  authorities: 

In  Galloway  v.  The  State,  29  Indiana,  447,  the  court  say:  *'True,  there 
is  nothing  in  the  averment  to  exclude  the  idea  that  he  might  have  pro- 
cured  a  conveyance  after  he  separated  from  Galloway,  but  the  time  that 
would  necessarily  be  consumed  in  doing  so  would  be  such  as  to  render  it 
improbable  that  he  could  have  been  at  the  robbery.'^    (Italics  ours.)     In 
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exact  accord  with  thiß  caee  are  the  following:  Stewart  v.  The  People,  42 
Mich.,  225;  Adams  v.  The  State,  42  Ind.,  374. 

In  Kaufman  v.  The  State,  49  Indiana,  251,  there  being  proof  tending 
to  establish  alibi,  the  court  gave  the  following  charge:  "  The  defendant 
having  introdueed  evidence  for  the  purpose  of  establishing  an  alibi,  or,  in 
other  words,  to  show  that  he  was  not  guilty  for  reason  that  he  was  at  a 
diflferent  place,  if  he  failed  to  cover  the  whole  time  necessary  when  the 
crime  may  have  been  committed,  then  you  would  be  warranted  in  paying 
no  attention  to  such  testimony.''  Now,  if  the  charge  in  the  case  before 
US  is  correct,  then  it  foUows  inevitably  that  the  above  charge  was  correct, 
for  if  the  proof  of  alibi  must  tend  to  show  that  it  was  impossible  for  the 
accused  to  have  been  present  at  the  place  of  the  crime,  the  evidence  of 
alibi,  failing  to  cover  the  whole  time,  is  irrelevant  and  should  have  been 
excluded.  But  what  said  the  court  to  the  charge  in  the  E^ufman  case? 
Biddle,  J.,  says:  "As  a  rule  of  law  this  Instruction  is  erroneous.  An 
alibi  is  a  legitimate  defense,  and  if  the  evidence  touching  it  was  sufficient 
to  raise  a  reasonable  doubt  of  appellant's  guilt  in  the  minds  of  the  Jury, 
it  should  have  been  considered,  although  the  alibi  did  not  cover  the  whole 
time  during  which  the  crime  was  committed.  Citing  French  v.  The  State, 
12  Ind.,  670;  Adams  v.  The  State,  42  Ind.,  373;  and  Bines  v.  The  State, 
46  Ind.,  311.  Additional  authorities  could  be  cited,  but  I  deem  these 
sufficient  to  establish  that  the  proposition  is  perfectly  sound,  to-wit,  that 
in  view  of  all  the  facts  and  circumstances  in  evidence,  the  proof  of  alibi 
must  be  such  only  as  to  render  it  so  improbable  that  the  accused  was  pres* 
ent  as  to  raise  a  reasonable  doubt  of  the  truth  of  the  State's  case. 

But  it  is  replied  that  the  court  instructed  the  jury  that  "  if  the  evidence 
raises  in  your  minds  a  reasonable  doubt  as  to  the  presence  of  the  defend- 
ant at  the  place  where  the  deceased  was  killed,  at  the  time  of  such  killing, 
then  you  should  acquit  the  defendant.*'  This  is  true.  But  by  the  first 
part  of  the  Instruction  (the  objectionable  part)  alibi  is  defined  so  as  to 
render  it  unavailable  to  the  defendant,  unless  the  proof  thereof  makes  it 
impossible  for  him  to  be  present  at  the  homicide;  hence,  as  is  so  well  said 
by  counsel  for  appellant,  a  reasonable  doubt  as  to  presence  predicated  on 
this  definition,  is  a  reasonable  doubt  as  to  the  character  of  presence  de- 
fined— that  is,  the  presence  referred  to  and  none  other — a  possible  pres- 
ence— the  correlative  of  an  impossibilty  of  presence. 

Let  US  look  at  this  subject  in  a  practicable  light.  The  jury  are  told, 
m  effect,  that  unless  the  proof  of  alibi  shows  that  appellant  could  not 
kave  been  present,  then  such  proof  does  not  show  an  alibi.  Xow,  then, 
they  are  told  that  if  they  have  a  reasonable  doubt  of  presence  arising 
from  evidence  they  should  acquit.  The  jury  take  both  paragraphs  under 
oonsideration.  They  inquire  first  what  must  the  proof  show  in  support 
of  this  defense?  Ans  wer:  That  it  was  impossible  for  defendant  to  have 
heen  present.    Does  it  do  this?    It  does  not.    What  shall  we  do  with  this 
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defense?  Ignore  it,  because  he  might  have  been  present.  Now,  this  con- 
clusion  and  disposition  of  the  appellant's  defense,  so  called,  is  properly 
justified  by  their  Instructions.  Bnt  a  juror  suggests  that  *'we  are  in- 
fitructed  that  if  we  have  a  doubt  of  the  defendant's  presence  to  acquit.'* 
**That  is  true,"  another  juror  replies,  '^but  you  must  agree  with  us  that 
the  proof  of  alibi  fails  to  show  that  it  was  impossible  for  him  to  be  preeent, 
and  if  this  is  so,  there  is  no  alibi  in  the  case,  because  bis  honor,  the  judge, 
thus  defines  an  alibi."  To  this  it  is  replied:  **That  is  true;  but  what 
about  the  doubt?"'  It  is  answered:  "We  have  not  reached  the  doubt 
yet,  because  we  have  no  alibi — ^the  proof  failing  to  show  that  it  was  im- 
possible for  defendan^  to  be  present.''  Another  juror  enters  the  discus- 
fiion  and  suggests  that  '^we  should  construe  these  conflicting  clauses  to- 
gether,  and  obey  the  whole  Instruction  upon  this  poinf 

Now,  to  do  this  I  say  would  be  impossible.  Why?  Because  if  alibi  is 
an  impossible  presence  and  the  proof  fails  to  show  this,  it  is  not  in  the 
case.  If  the  jury  should  find  from  the  evidence  that  it  was  not  impos- 
sible for  defendant  to  have  been  present,  the  reasonable  doubt  as  to  this 
defense  would  not  be  involved,  for  there  is  no  alibi  in  the  case. 

By  this,  it  is  confidently  believed,  it  is  demonstrated  that  the  two  clauses 
in  the  Charge  on  alibi  are  in  direct  conflict,  and  this  being  so,  we  can  not 
teil  which  governed  the  jury  in  their  finding  upon  this  so  called  defense 
of  alibi,  Now  then,  what  is  the  well  settled  rule  of  this  court  under  such 
a  State  of  the  charge?  If  objected  to  at  the  time  a  reversal  follows  as  of 
course.  If  not  objected  to,  we  look  to  the  whole  record  and,  injury  prob- 
ably  resulting,  the  case  is  reversed.  I  will  not  stop  to  cite  authority  in 
Support  of  these  propositions,  for  this  court  has  uniformly  so  held. 

My  brother  Willson  in  his  original  opinion  says  of  the  charge  on  alibi: 
"It  is  almost  a  literal  and  is  a  substantial  copy  of  the  one  approved  by 
this  court  in  Walker  v.  The  State,  6  Texas  Court  of  Appeals,  576.  It  has 
been  approved  by  this  court  in  numerous  subsequent  unreported  cases.'^ 
In  the  Walker  case  there  was  no  objection  reserved  to  the  charge.  The 
objection  to  the  charge  was  that  it  was  not  sufficiently  füll,  failing  to  ex- 
plain  the  füll  meaning  and  legal  effect  of  a  defense  of  that  kind.  Judge 
Winkler,  speaking  for  the  court,  simply  says:  "  The  charge  objected 
to  comes  up  to  the  requirements  of  a  charge  on  alibi  as  laid  down  in 
Booth's  case,  especially  when  read  in  connection  with  what  follows  the 
Paragraph  complained  of."  My  objection  to  the  charge  is,  not  that  it 
was  too  meager,  but  that  it  states  an  incorrect  proposition.  This  objec- 
tion was  not  urged,  and  hence  was  not  considered  by  the  court,  nor  was 
it  presented  in  the  Booth  case.  But  let  us  concede  for  argument  that 
after  füll  discussion  such  a  charge  was  held  sound.  While  this  might  be 
persuasive,  still,  if  incorrect,  we  should  not  be  governed  by  it  and  so  per- 
petuate  the  error.  That  it  is  not  correct  to  my  mind  is  evident.  That 
in  cases  unreported  we  have  affirmed  judgments  in  which  the  record  con- 
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tained  such  a  Charge  is  true.  Bat  this  could  not  be  held  an  approval 
nnless  there  has  been  objections  to  the  charge  at  the  time  qaestioning  ita 
correctness  upon  the  grounds  now  urged.  If  such  be  an  approval,  we 
have  approved  in  the  same  way  charges  which  were  absurd,  foolish,  and 
against  every  principle  of  law. 

In  the  opinion  on  this  motion  my  brother  Willson  says:  *'  The  charge 
{upon  alibi)  is  not  as  unfavorable  to  the  defendant  as  many  authorities 
would  justify,^'  citing  authorities.  This  is  an  absolute  fact,  and  an  hun- 
dred cases,  it  may  be,  can  be  cited  in  support  of  its  truth.  I  will  give 
acase  which  fully  Supports  him;  a  case  well  considered,  the  opinion  be- 
ing  written  by  a  profound  judge.  In  The  State  v.  Ward,  17  Atlantic 
Beporter,  483,  Taft,  J.,  speaking  for  the  court,  says:  "  Exceptions  were 
reserved  to  the  charge  on  the  subject  of  alibi.  The  jury  were  told  that  if 
the  proof  of  it  did  not  outweigh  the  proof  that  he  was  at  the  place  when 
the  crime  was  committed  it  was  not  sufficient.  In  this  statement  there 
was  no  error.  ^*  Here  we  have  a  charge  not  so  favorable  to  the  defendant 
as  the  one  in  this  case. 

Again,  we  have  this  proposition:  '*  It  is  a  defense  resting  on  extrane- 
ons  facts  not  arising  out  of  the  res  gestm,  and  the  onus  of  proving  it  de- 
volves  upon  the  respondent  who  alleges  it."  Is  this  law  in  this  State?  I 
think  not.  The  judge  proceeds:  **The  bürden  being  upon  him,  some 
Courts  hold  that  the  evidence  must  exclude  the  possibility  of  the  prisoner 
having  been  at  the  scene  of  the  crime  so  as  to  prove  the  alibi  beyond  a 
reasonable  doubt;  others,  that  it  must  preponderate  or  outweigh  that  for 
the  State.  The  latter  was  the  rule  adopted  in  the  court  below,  and  we 
think  correctly."  Here  we  have  law  very  unfavorable  for  the  defendant, 
but  who  will  assert  that  such  are  principles  and  rules  of  law  in  this  State? 

Continuing  the  opinion,  the  judge  says:  **  Had  the  above  been  all  the 
Charge  upon  alibi  evidence,  there  would  be  just  grounds  of  complaint.'* 
What!  Complain  that  the  law  has  been  correctly  charged?  This  is 
Strange,  unless  the  correct  law  needs  qualification  or  modification.  Now 
here  we  have  the  qualification:  *^For  while  the  evidence might  not  have 
been  sufficient  to  establish  an  alibi,  it  was  not  therefore  to  be  discarded, 
laid  out  of  the  case  and  not  considered  by  the  jury,  which  has  been  the 
error  in  many  of  the  American  cases."  It  is  evident  to  a  logical  raind 
that  this  qualification  is  an  absolute  retraction  and  repudiation  of  the 
rule  which  requires  the  accused  to  establish  his  alibi  by  a  preponderance 
of  the  testimony,  which  rule  is  approved  by  the  court  and  held  to  be 
wund. 

The  opinion  proceeds:  "After  this  instruction  it  was  the  duty  of  the 
court  to  go  further,  and  teil  the  jury  that  if  the  alibi  was  not  so  estab- 
lished,  evidence  of  it  was  not  to  be  excluded  from  the  case,  but  that  it 
ßhould  be  considered  with  the  other  evidence;  and  if  upon  the  whole, 
including  that  in  relation  to  the  alibi,  there  was  a  reasonable  doubt  of 
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the  respondent's  guilt,  he  was  entitled  to  an  acquittal/^  Now,  these  prop- 
oßitions  are  diametrically  opposed  the  oue  to  the  other.  Let  us  place 
them  aide  by  side.  First — The  accused  must  prove  his  alibi  by  a  pre- 
ponderance  of  evidence.  Second — Though  the  evidence  does  not  prepon- 
derate  in  f  avor  of  his  alibi,  yet^  if  it  raises  a  reasonable  doubt  of  his  guilt 
when  considered  in  connection  with  the  other  evidence,  he  should  be  ac- 
quitted.  Now,  I  have  this  question  to  propound:  If  evidence  of  lese 
probative  force  than  that  required  to  outweigh  the  evidence  for  the  State 
(showing  presence)  will  be  suflScient  to  raise  a  doubt  of  guilt,  why  re- 
quire  the  alibi  to  be  established  by  proof  outweighing  that  for  the  State? 

In  passing,  I  desire  to  say  that  when  the  bürden  is  on  the  accused  to 
prove  a  fact,  the  doctrine  of  reasonable  doubt  can  not  possibly  apply  in 
his  favor,  unless  in  every  case  proof  of  such  fact,  to  create  the  doubt, 
preponderates  in  its  favor,  for  if  proof  of  less  force  will  be  perniitted  to 
create  the  doubt,  the  bürden  is  not  discharged  by  him,  and  hence  is  not 
on  him.  It  would  be  a  rare  thing  to  find  an  opinion  containing  (on  one 
question)  more  inconsistencies  than  this  in  the  Ward  case.  I  have  referred 
to  it  simply  for  the  purpose  of  supportjng  Judge  Willson^s  Observation 
to  the  effect  that  authorities  could  be  found  much  more  unfavorable  to 
the  accused  than  the  rule  stated  in  this  case.  But  they  are  not  authority 
in  this  State. 

I  desire  now  to  make  some  additional  observations  on  the  question  pre- 
sented  by  the  fifteenth  assignment  of  error,  relating  to  the  testimony  of 
Barbee. 

In  response  to  questions  propounded  by  counsel  for  defendant  on  cross- 
examination,  the  object  of  which  questions  being  evidently  to  show  the 
animus  of  the  witness  Barbee,  and  also  to  show  an  indncement  or  reason 
for  Judy  James's  testimony  against  the  defendant,  Barbee,  over  the  ob- 
jection  of  defendant,  was  permitted  to  State  that  Judy  James  stated  to 
him  that  defendant  was  one  of  the  men  who  took  the  deceased  from  her 
house,  etc.  As  I  have  said  in  my  original  opinion,  the  statement  of  Judy 
James  was  not  admissible. 

Judge  Willson,  in  his  original  opinion,  contends  that  the  statement  was 
a.  part  of  a  conversation  between  Barbee  and  Judy,  and  that  it  was  drawn 
out  by  counsel  for  the  defendant.  The  questions  were  not  calculated  nor 
intended  to  put  in  evidence  this  statement.  No  conversation  was  Bought 
or  elicited  by  the  questions.  What  Barbee  said  and  did  to  Judy  was 
Bought  and  elicited,  and  nothing  more.  But  it  is  contended  that  the 
statement  of  Judy  was  admissible  under  the  Statute  (Code  Crim.  Proc., 
art,  751),  which  reads:  **  When  part  of  an  act,  declaration,  or  conversa- 
tion, or  writing  is  given  in  evidence  by  one  party,  the  whole  on  the  same 
subject  may  be  inquired  into  by  the  other,  as  when  a  letter  is  read  all 
other  letters  on  the  same  subject  between  the  same  parties  may  be  given. 
And  when  a  detailed  act,  declaration,  conversation,  or  writing  is  given 
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in  e\ridence,  any  other  act^  declaration^  or  writing  which  is  necessary  to 
make  it  f  uUy  understood,  or  to  explain  the  same^  may  also  be  giyen  in 
^eTidence/' 

Now,  if  the  defendant  had  given  in  evidence  a  part  of  the  declarations 
and  acte  of  Barbee,  then  the  State  would  have  been  entitled  (if  it  was  not 
complete)  to  the  whole  of  the  act  or  declaration;,  Or,  if  part  of  a  con- 
versation  between  Barbee  and  Jndy  James  had  been  given  in  evidence, 
the  State  would  have  been  entitled  to  all  of  the  conversation.  Or,  if  the 
declarations  or  acts  of  Barbee  could  not  be  understood  without  Judy^s 
replies,  then  they  may  have  been  admissible.  If  a  detailed  act,  declara- 
tion,  or  conversation  is  given  in  evidence,  any  other  act,  declaration,  or 
conversation  which  is  necessary  to  make  it  fully  understood  is  admissi- 
ble. Barbee  was  perfectly  understood.  There  is  no  contention  on  this 
point.  Hence  this  provision  does  not  apply.  If  Judy's  statement  was 
admissible,  it  was  admissible  by  virtue  of  the  Statute,  and  it  was  admis- 
sible whether  she  was  a  witness  in  the  case  or  not,  and  whether  she  was 
living  or  dead  at  the  time  of  the  trial.  I  now  propose  to  give  an  illus- 
tration  which  will  demonstrate  the  fallacy  of  the  position  assumed  to  sus- 
tain  the  competency  of  this  statement. 

A  is  on  trial  for  thef t.  B  is  introduced  as  a  witness  f or  A.  He  swears 
tofacts  which,  if  true,  and  are  believed  by  the  Jury,  will  defeat  the  prose- 
cution.  To  show  bis  animus  and  corruption  the  State  asks  him  if  he 
did  not  approach  Mr.  C  and  attempt  to  persuade  him  to  swear  to  certain 
facts  establishing  an  alibi?  if  he  did  not  propose  to  give  C  $500  to  swear 
to  these  facts?  B  answers  that  he  did,  whereupon  counsel  for  the  defend- 
ant asks  him  what  reply  G  made.  B  answers  that  C  stated  that  he  knew 
the  time  when  the  property  was  taken;  that  A  was  not  the  thief ;  that  A 
was  not  at  the  place  of  the  theft;  that  A  was  an  honest  man,  and  that 
the  witnesses  for  the  prosecution  were  perjured  scoundrels,  unworthy  of 
belief,  etc. 

Now,  as  before  stated,  if  Judy  James's  statement  was  competent  evi- 
dence, it  was  so  by  virtue  of  the  Statute,  and  in  fact  could  be  used  to 
prove  the  guilt  of  defendant  because  competent  evidence.  This  being 
the  case,  the  fact  that  she  testified  in  the  case  has  nothing  whatever  to 
4o  with  the  question,  for  if  indeed  the  appellant  introduced  the  conver- 
sation, declaration,  or  acts  of  Judy,  he  is  bound  by  them.  But  did  he 
introduce  them?    Evidently  he  did  not. 

But  take  the  case  illustrated.  Will  it  be  contended  that  the  State- 
ments of  C  could  be  us^d  against  the  State  as  evidence  of  the  facts  there 
stated?  By  no  means.  The  foregoing  is  all  I  desire  to  add  to  what  I 
have  already  said  upon  this  subject. 

On  the  other  branch  of  this  question  I  desire  to  say  that  no  case  or 
authority  has  been  found  authorizing  the  introduction  of  similar  State- 
ments, if  the  Statements  were  made  af  ter  the  disturbing  influence  was 
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applied.  All  the  authorities,  so  far  as  my  research  extends,  hold  tliat 
when  admissible  at  all,  they  must  have  been  made  prior  to  the  application 
of  the  disturbing  influences.  2  Phill.  on  Ev.,  973,  and  note  on  same 
page;  1  Greenl.  Ev.,  469. 

I  am  still  of  the  opinion  that  the  judgment  in  this  case  shoald  be  re- 
versed,  and  that  the  motion  should  be  granted. 

Motion  overruled. 

Judges  all  present,  with  Hurt,  J.,  dissenting. 


Tom  O'Connor  v.  The  State. 

No.  3290.    Dedded  November  SO. 

1.  Charge  of  the  Court — ^Bürden  of  Proof. — Jeopardy  is  a  special  plea,  the  bür- 
den of  proving  which  rests  upon  the  accused.  To  support  the  plea  in  this  case  it  de- 
yolved  upon  the  defense  to  prove  that  he  had  been  formerly  placed  upon  trial  ander  a 
valid  indictment  charging  him  with  the  identical  offense  alleged  in  the  pending  indict- 
ment;  that  the  said  trial  was  in  the  District  Ck)urt  of  Bosque  Countj,  and  that  withoat 
his  consent,  and  withoat  legal  caase,  the  trial  coart  discharged  the  jary  trjing  him  be- 
fore  the  said  jaiy  had  rendered  a  verdiet  in  the  cause.  See  the  opinion  öf  the  coart  for 
the  sabstance  of  evidence  lield  to  preponderate  against,  rather  than  sapport,  the  plea  of 
jeopardy;  wherefore  the  trial  court  did  not  err  in  charging  the  jury  to  find  against  the 
trath  of  the  plea,  and  in  refasing  special  Instructions  submitting  the  plea  to  the  jury. 

2.  Same— Acoomplice  and  Accomplice  Testimony. — ^Mere  presence  at  the  time 
and  place  of  the  commission  of  the  crime,  and  mere  concealment  öf  knowledge  that  the 
crime  was  committed,  will  not  make  a  person  an  accomplice  to  the  crime.  A  witnes» 
can  not  be  regarded  in  the  light  of  an  accomplice  in  the  absence  of  proof  tending  to- 
connect  him  with  the  transaction.  The  proof  in  this  case  failing  to  so  connect  the  im- 
pugned  witnesses,  the  trial  court  did  not  err  in  ref  using  special  Instructions  submitting^ 
to  the  jurj  the  law  governing  accomplice  testimony. 

3.  Practice — Evidence. — ^The  second  bill  of  exception  recites  that  the  court  erred 
in  ref  using  to  permit  the  defendant  to  prove  by  one  witness  that  when  Dennis  0*Con- 
nor  informed  him  in  April,  1889,  that  he  (witness)  would  be  called  to  testify  in  this 
case,  he  paid  the  said  witness  $25,  though  said  Dennis  O'Connor  did  not  owe*the 
witness  any  sum;  and  by  another  witness  that  he  was  in  the  pay  of  said  Dennis  O'Con- 
nor  in  April,  1889,  though  O'Connor  owed  him  nothing.  This  bill  of  ex«eption  is  ex- 
plained  by  the  trial  judge  to  the  effect  that  he  ref  used  to  permit  the  witnesses  to  ans  wer 
questions*propounded  by  the  defense  touching  the  payment  of  money  to  them  by  Dennis 
O'Connor  when  they  testified  as  witnesses  in  another  case,  but  that  he  told  the  defend- 
ant's  counsel  he  was  at  liberty  to  ask  the  witnesses  such  questions  with  respect  to  their 
testimony  in  this  case,  and  that  to  the  repeated  questions  of  counsel  whether  they  had 
been  paid  to  testify  in  this  cavse,  the  said  witnesses  answered  in  the  negative.  Held^ 
that  the  bill  of  exception  discloses  no  error. 

4.  Same. — The  defense  offered  in  evidence  a  certified  oopy  of  the  petition  in  a  civil 
suit  instituted  by  defendant  in  the  United  States  Court  against  Dennis  O'Connor,  which 
evidence  was  excluded.  Ileldy  correct,  the  relevancy  and  materiality  of  such  evidence 
not  appearing  by  the  bill  of  exception  or  otherwise. 

5.  Same. — The  fifth  bill  of  exception  complains  that  the  State's  witness  C,  having 
testified  on  cross-examination  that  he  was  first  told  by  Dennis  O'Connor  of  this  case, 
and  that  he  would  be  called  as  a  witness,  bat  that  said  Dennis  O'Connor  did  not  th^i 
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paj  him  $25  to  testity  on  tbis  trial,  the  defendant  proposed  to  fartber  ask  tbe  witness  If 
Dennis  O'Connor  did  not,  at  that  time,  though  he  owed  him  nothing,  give  him  $26,  tell- 
ing  him  to  use  it  for  his  family ;  the  stated  purpose  of  which  question  was  to  prove  that 
Dennis  O'Connor,  in  Victoria,  in  1889,  when  the  witness's  deposition  in  another  case  was 
being  taken,  paid  the  witness  $25,  but  owed  him  no  sum  of  mcmey  at  that  time.  Hdd, 
that  the  court  did  not  err  in  suppressing  the  question. 

6.  Nerw  TriaL — See  the  opinion  for  a  showing  for  new  trial  held  insufficicdit. 

7.  Murder — ^Fact  Case. — See  the  statement  of  the  case  for  tbe  substance  of  evi- 
dence  hdd  sufficient  to  support  a  conviction  for  murder  of  tbe  firet  degree. 

Appeal  from  the  District  Court  of  Bosque.  Tried  below  before  Hon. 
J.  M.  Hall. 

Tbe  indictment  charged  the  appellant  with  the  murder  of  John  Dee, 
in  Bosque  County,  Texas,  on  the  15th  day  of  May,  1871.  The  trial  re- 
sulted  in  his  conviction  in  the  first  degree,  and  a  lif e  term  in  the  peni- 
tentiary  was  the  penalty  assessed. 

The  syallabus  and  opinion  summarize  the  substance  of  the  testimony 
upon  which  all  of  the  rulings  save  that  announced  in  the  last  head  note 
are  predicated.  As  bearing  upon  the  grade  of  homicide  found  by  the 
Jury,  it  is  suflßcient  for  the  purposes  of  this  report  to  note  that  the  testi- 
mony for  the  State,  including  that  of  the  two  eye-witnesses  of  the  kill- 
ing,  discloses  these  facts:  In  May,  1871,  Mr.  O'Connor,  of  Refugio 
County,  the  uncle  of  the  defendant,  started  a  herd  of  cattle  to  Kansas 
in  Charge  of  the  deceased.  The  def«ndant  was  one  of  the  party  which 
went  with  the  herd,  but  whether  or  not  he  went  in  the  capacity  of  a 
hired  hand  or  employe  does  not  appear.  He,  however,  traveled  with  the 
party  and  herd  under  the  deceased's  charge  until  the  scene  of  the  mur- 
der, in  Bosque  County,  was  reached.  The  murder  was  committed  about 
4  o'clock  in  the  morning  af  ter  a  stormy  and  tempestuous  night,  during 
which  the  cattle  had  given  the  herdsmen  a  great  deal  of  trouble.  The 
principal  witness  for  the  State,  one  Corona,  testifies  that  not  a  great 
while  before  the  killing  he  and  the  deceased  left  the  herd  and  retumed 
to  camp.  They  took  seats  by  the  fire  and  conversed  for  quite  a  while, 
during  which  time  the  defendant  walked  about  the  camp  drinking  a  cup 
of  coffee.  Thirty  minutes  or  more  af  ter  witness  and  deceased  had  stopped 
talking,  the  defendant  approached  the  deceased  from  behind  and  Struck 
him  on  the  forehead  with  an  axe.  Deceased  was  in  a  sitting  posture, 
leaning  slightly  forward,  when  Struck  by  the  defendant,  but  the  witness 
could  not  say  whether  or  not  he  was  asleep.  Witness  then  got  his  horse 
to  go  back  to  the  herd.  While  he  was  catching  his  horse  he  heard  a  pistol 
fired  at  the  camp.  On  looking  back  he  saw  the  defendant  in  the  act  of 
putting  his  pistol  into  the  scabbard. 

The  other  witness  who  was  in  the  camp  at  the  time  of  the  killing,. 
testified,  in  substance,  that  he  was  asleep  when  the  blow  with  the  axe 
was  inflicted,  but  waked  almost  immediately.  As  he  raised  up  he  saw 
deceased,  with  his  face  and  forehead  beaten  in  and  bloody,  lying  before 
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the  fire.  The  witness  Corona  was  standing  before  the  fire,  and  the  de- 
fendant  was  Walking  about  the  camp.  Soon  afterwards  Corona  left  to 
go  to  the  herd.  A  gurgling  noise  in  the  throat  of  deceased  attracted  the 
attention  of  the  defendant  who,  remarking  *'I  don't  like  for  any  d — d 
man  to  make  such  a  noise  as  that  while  I  am  eating/'  stooped,  placed 
the  mazzle  of  his  pistol  to  the  burr  of  deceased's  ear^  and  fired. 

Lochetty  Lockett  £  Kiinball,  for  appellant. 

TT.  L,  Davidson,  Assistant  Attornej-General,  for  the  State. 

WiLLSON,  JüDGE. — This  conviction  is  for  murder  in  the  first  degree, 
the  penalty  assessed  being  confinement  for  life  in  the  penitentiary. 

John  Dee  was  the  name  of  the  deceased^  and  he  was  killed  in  Bosqne 
County,  in  May,  1871.  A  few  days  af ter  he  was  killed  the  defendant  was 
arrested  charged  with  the  murder,  and  there  is  some  evidence  tending  to 
show  that  the  defendant  was  indicted  for  said  murder,  and  that  in  1872 
he  was  placed  upon  trial  upon  said  indictment  in  the  District  Court  of 
Bosque  County,  said  trial  resulting  in  a  disagreement  and  discharge  of 
the  Jury  without  a  verdict  having  been  rendered.  Thereafter  the  de- 
fendant escaped  f rom  custody,  and  remained  at  large  until  August,  1889, 
when  he  was  again  indicted  for  sai^J  murder,  arrested,  and  in  September, 
1889,  was  tried  and  convicted  as  above  stated. 

In  addition  to  the  plea  of  not  guilty,  the  defendant  interposed  a  special 
plea  of  jeopardy  in  due  form,  setting  up  in  bar  of  this  prosecution  his  trial 
in  1872,  and  alleging  that  upon  that  trial  the  jury  was  discharged  by  the 
court  without  his  consent  and  over  his  protest  and  without  legal  caose. 
In  Support  of  this  special  plea  the  evidence  is  very  meagre,  indefinite, 
and  unsatisfactory.  It  seems  that  all  the  papers  in  the  case  tried  in  1873 
had  been  destroyed  or  lost,  as  well  as  the  minutes  of  the  court  of  the  term 
at  which  said  trial  occurred.  The  only  record  evidence  relating  to  said 
case  which  could  be  produced  was  an  entry  upon  the  judge's  docket  as 
follows:  "  No.  325.  The  State  of  Texas  v.  Thomas  O'Conner.  Murder. 
Filed  June  7, 1871.  June  16, 1871.  .Continued  by  State;  attachments  to 
Victoria  County  for  State's  witnesses."  It  was  proved  by  several  wit- 
nesses  that  in  1872  the  defendant  was  put  upon  his  trial  in  the  District 
Court  of  Bosque  County  for  murder,  but  the  witnesses  who  testified  as  to 
said  trial  all  stated  that  they  understood  the  name  of  the  alleged  mur- 
dered  man  in  that  case  to  be  John  Dees.  None  of  the  witnesses  remem- 
bered  to  have  seen  or  heard  read  the  indictment.  Xone  of  them  testified 
to  the  Contents  or  even  the  substance  of  the  indictment.  They  differed 
in  their  recollection  and  statements  as  to  the  time  that  the  jury  deliber- 
ated  upon  the  case — some  stating  that  the  jury  was  out  on  the  case  two 
or  three  hours  only,  while  others  thought  the  jury  was  out  a  longer  time> 
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the  recollection  of  one  witness  being  that  it  was  out  twenty-four  honrs. 
Kone  of  the  witnesses  testified  that  the  jnry  was  discharged  f rom  the  case 
over  the  protest  or  against  the  consent  of  the  defendant.  This  being  in 
flubstance  the  evidence  upon  the  special  plea,  the  court  instructed  the  jury 
that  they  would  find  the  said  plea  to  be  untrue.  Defendant  requested  an 
Instruction  sabmitting  said  plea  to  the  jury  upon  the  evidence  adduced, 
which  the  court  refused.  It  is  insisted  by  counsel  for  defendant  that  the 
court  erred  in  instructing  the  jury  to  find  said  plea  untrue,  and  in  ref  us- 
ing  to  permit  the  jury  to  determine  from  the  evidence  whether'it  was  true 
or  untrue. 

Jeopardy  is  a  special  defense,  and  the  bürden  of  establishing  it  clearly 
and  satisfactorily  rests  upon  the  defendant.  In  this  case  it  devolved 
upon  the  defendant  to  prove: 

1.  That  he  had  been  formerly  put  upon  trial  under  a  valid  indict- 
ment  charging  him  with  the  murder  of  John  Dee. 

2.  That  said  trial  was  in  the  District  Court  of  Bosque  County. 

3.  That  without  his  consent,  and  without  legal  cause,  the  trial  court 
discharged  the  jury  trying  him  before  said  jury  had  rendered  a  verdict 
in  said  cause. 

XJntil  these  essentials  of  jeopardy  were  established  aflBrmatively  by  the 
defendant,  the  presumption  would  prevail  that  the  trial  court  in  dis- 
charging  the  jury  acted  upon  legal  cause  and  did  not  abuse  its  discre- 
tion.  Powell  v.  The  State,  17  Texas  Ct.  App.,  345;  Schindler  v.  The 
State,  Id.,  408;  Brady  v.  The  State,  21  Texas  Ct.  App.,  659;  Jones  v. 
The  State,  13  Texas  Ct.  App.,  1. 

In  this  case  it  was  not  proved  that  defendant  had  been  formerly  tried 
upon  a  valid  indictment  charging  him  with  the  murder  of  John  Dee. 
There  is  no  proof  whatever  as  to  the  validity  of  the  indictment  upon 
which  he  was  tried  in  1872.  The  preponderance  of  the  evidence  is  that 
if  tried  upon  an  indictment  it  was  one  which  charged  him  with  the  mur- 
der of  John  Dees,  not  John  Dee,  and  not,  therefore,  the  same  offense 
charged  in  the  indictment  in  this  case.  It  was  not  proved  that  the  trial 
court  discharged  the  jury  without  legal  cause,  and  without  the  consent 
of  the  defendant.  In  the  absence  of  such  proof,  it  must  be  presumed 
that  the  trial  court  in  discharging  the  jury  did  not  abuse  the  discretion 
vested  in  said  court  by  the  law.  Brauch  v.  The  State,  20  Texas  Ct. 
App.,  599. 

As  the  defendant  whoUy  f ailed  to  establish  his  special  defense  of  jeop- 
ardy by  evidenoe,  it  was  not  error  for  the  court  to  refuse  to  submit  that 
issue  to  the  jury,  and  to  direct  the  jury  to  find  the  special  plea  untrue. 
Varaes  v.  The  State,  20  Texas  Ct.  App.,  107. 

It  is  claimed  by  counsel  for  appellant  that  the  Mexican  witnesses,  Co- 
rona, De  la  Rosa,  and  Hernandez,  were  accomplices  to  the  murder  of 
John  Dee,  and  that  the  court  erred  in  refusing  to  instruct  the  jury  in 
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relation  to  accomplice  testimony.  After  a  careful  examination  of  the 
evidence  before  us  we  conclude,  with  the  trial  judge,  that  such  an  in- 
straction  was  not  required.  Circumstances  apparently  casting  some  sus- 
picion  upon  said  witnesses  are  satisfactorily  accounted  for  and  explained 
by  the  evidence.  There  is  no  evidence  from  which  it  could  be  reason- 
ably  concladed  that  either  of  said  witnesses  was  in  any  manner /7ar/i^^ 
criminis  in  the  murder,  or  that  they,  or  either  of  them,  were  connected 
with  the  crime  by  unlawful  act  or  Omission,  transpiring  either  before,  at 
the  time  of,  or  after  the  commission  of  said  murder.  A  witness  can  not 
be  regarded  as  an  accomplice  when  there  is  nothing  shown  to  connect 
him  in  any  manner  with  the  transaction.  Ham  v.  The  State,  4  Texas 
Ct.  App.,  645.  Mere  presence  at  the  time  and  place  of  the  commission 
of  a  crime  does  not  make  a  person  an  accomplice,  nor  will  the  mere  con- 
cealment  of  knowledge  that  a  crime  has  been  committed  make  the  person 
having  such  knowledge  an  accomplice.  These  Mexican  witnesses,  when 
the  murder  occurred,  were  among  strangers,  three  hundred  miles  from 
their  homes;  they  were  hired  hands  assisting  in  driving  a  large  herd  of 
cattle  to  a  distant  market;  they  did  not  understandorspeak  the  English 
language;  the  defendant  and  the  deceased  were  Americans,  in  whom  said 
witnesses  had  no  particular  interest.  ünder  these  circumstances  it  was 
but  natural  that  said  witnesses  would  remain  silent  as  to  the  murder, 
and  take  no  steps  to  have  the  defendant  arreeted  and  punished.  We  do 
not  think  that  the  issue  as  to  whether  or  not  said  witnesses  were  accom- 
plices  was  presented  by  the  evidence,  and  hence  it  was  not  error  for  the 
court  to  decline  to  submit  that  issue  to  the  jury. 

Defendant^s  bill  of  exception  No.  2  fails  to  state  f acts  which  show  that 
error  was  committed  in  rejecting  the  offered  evidence.  It  appears  from 
the  judge's  explanation  appended  thereto  that  defendant  was  not  denied 
the  privilege  of  proving,  if  he  could,  that  the  Mexican  witnesses  had  been 
paid  to  testify  in  this  case.  As  far  as  we  can  determine  from  the  bill  of 
exception,  the  ruling  of  the  court  was  not  erroneous. 

Bill  of  exception  No.  3  does  not  show  error.  It  does  not  show  the  rel- 
evancy  or  materiality  of  the  petition  offered  in  evidence.  It  does  not 
show  that  it  had  been  proved,  or  would  be  proved  that  Dennis  O'Connoi 
had  bribed,  or  attempted  to  bribe  witnesses,  or  otherwise  influence  them  to 
testify  in  this  case  falsely  against  the  defendant.  It  does  not  show  that 
defendant  proposed  and  expected  to  show  facts  which  would  in  any  man- 
ner connect  Dennis  O'Connor  with  this  prosecution.  In  the  absence  of 
such  showing  the  evidence  offered  was  irrelevant  and  incompetent. 

Bill  of  exception  No.  5  shows  no  error.  It  was  irrelevant  to  any  issne 
in  the  case  to  prove  that  Dennis  O'Connor  had  paid  to  witness  Corona 
twenty-five  dollars  on  the  occasion  of  taking  said  witness's  deposition 
in  the  civil  cause.  Such  testimony  was  too  remote  to  even  be  admissible- 
ior  the  purpose  of  affecting  the  credibility  of  said  witness. 
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As  Bhown  bj  the  bills  of  exceptions  and  the  explanations  of  the  judge 
thereto  appended,  the  remarks  of  the  counsel  for  the  State  in  his  closing 
argument  to  the  jury  were  not  materially  objectionable;  and  it  does  not 
appear  that  the  defendant  was  or  might  probably  have  been  injured  by 
Said  remarks. 

There  was  no  error  in  refusing  defendant  a  new  trial  because  of  the 
overruling  of  his  application  for  a  continuance.  It  does  not  appear  that 
the  defendant  suffered  any  injury  by  reason  of  not  having  an  interpreter 
of  his  own  choice  present  at  the  trial.  An  interpreter  was  sworn  at  the 
trial,  and  interpreted  the  testimony  of  the  Mexican  witnesses.  It  is  not 
shown,  or  even  claimed  by  the  defendant,  that  said  interpreter  was  incom- 
petent  or  that  he  falsely  interpreted.  No  abuse  of  the  discretion  of  the 
ooart  in  denying  the  defendant  a  continuance  to  enable  him  to  obtain  an 
interpreter  is  shown.  As  to  the  testimony  of  the  absent  witness  Cox, 
when  considered  in  connection  with  the  testimony  adduced  on  the  trial, 
it  was  immaterial.  Gonceding  that  said  witness  would  have  testified  as 
etated  in  thQ  application,  his  testimony  would  not  have  established  the 
special  plea  of  jeopardy,  nor  any  fact  which  would  likely  change  the  re- 
salt. 

There  was  no  error  in  refusing  a  new  trial  upon  any  of  the  other  grounds 
set  forth  in  the  motion.  The  evidence  conclusively  establishes  the  guilt 
of  the  defendant.  It  conclusively  proves  that  the  homicide  was  murder 
in  the  first  degree.  There  was  no  evidence  raising  the  issue  of  murder  in 
the  second  degree  or  of  self-defense,  and  the  court  very  properly  declined 
to  submit  said  issues  to  the  jury.     We  find  no  error  in  the  Charge. 

Our  conclusion  upon  the  whole  case  is,  that  the  defendant  has  had  a 
fair  and  impartial  trial,  and  has  been  legally  and  justly  convicted,  and 
we  affirm  the  judgment. 

Aßrmed. 

Jndges  all  present  and  concurring. 


Ex  Pabte  Tom  Angus. 

No.  S893,    Decided  N(mmber  SO, 

1.  Habeaa  Ckyrpua— JurlBdiction.— The  Constitution  of  this  State  empowers  dis- 
trict  judgee  to  issue  the  writ  of  habeas  corpus  in  felony  cases,  and  the  power  thus  con- 
ferred  carries  with  it  the  Jurisdiction  to  hear  and  determine  the  rights  involved  in  the 
writ. 

8.  Same. — ünless  otherwise  limited  by  law,  the  Jurisdiction  of  a  district  judge  aB 
to  the  subject  matter  involved  in  the  writ  of  hohem  corpus  is  coextensive  with  the 
limits  of  the  State.  He  can  issue  the  writ  of  habeas  c&rpus  to  the  officers  of  any  county 
in  the  State;  and,  sitting  in  Chambers,  he  may  try  the  writ  in  any  county  in  this  State, 
wüess  prohibited  by  law. 

8.  Same. — When,  as  in  this  case — ^the  writ  involving  a  Charge  of  felony — the  juris- 
^ictioD  of  the  district  judge  of  the  subject  matter  of  the  writ  is  beyond  question,  no 
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queetion  can  be  ndaed  as  to  bis  Jurisdiction  of  the  perscm  of  the  relator,  the  relstor 
having  consented. 

4.  Same — Jurisdiction  of  the  District  Courts  of  Dallas  County — Gase- 
Stated. — On  Januaiy  19,  1889,  separate  indictments  for  the  murder  of  B.  were  re- 
tamed  against  the  relator  and  J.,  and  filed  in  the  District  Court  of  Dallas  County,  the 
whole  of  which  county  at  tliat  time  comprised  the  Fourteenth  Judicial  District.  In 
February,  1889,  the  Legislature  created  the  Forty-fourth  Judicial  District,  oomprising 
a  part  of  Dallas  County;  to  the  judgeship  of  which  new  district  the  Hon.  C.  F.  Tucker 
was  appointed.  He  took  the  oath  of  oifice,  and  caused  bis  commission  to  be  entered 
upon  the  minutes  of  the  new  District  Court  on  July  6,  1889.  When  the  act  creating 
the  new  District  Court  went  into  effect,  the  clerk  of  the  District  Court  of  Dallas  County, 
in  pursuance  of  the  said  act,  made  from  the  docket  of  the  Fourteenth  Judicial  District 
Court  the  docket  of  tue  old  and  the  new  District  Courts,  apportioning,  under  the  alter- 
nating  System  prescribed  by  the  act,  the  indictment  against  the  relator  to  the  Four- 
teenth, and  the  indictment  against  J.  to  the  Forty-fourth  Judicial  District  Court.  On 
June  20,  1889,  J.  applied  for  and  was  granted  a  writ  of  habeas  corpus  by  the  Hon.  R. 
E.  Burke,  judge  of  the  Fourteenth  Judicial  District,  who  made  the  same  retumable 
before  him  on  July  12,  1889.  The  hearing  of  the  same,  however,  was  postponed  to 
July  81.  On  July  19  the  relator  applied  to  Judge  Burke  for  the  writ  of  Tiabeas  corpus, 
which  was  granted  and  made  retumable  before  him  on  July  31.  Judge  Burke  being  ab- 
sent  on  the  said  July  31,  Judge  Tucker,  on  the  request  of  Judge  Burke,  heard  the 
cases  together,  in  Chambers,  and  remanded  the  relator  and  awarded  bail  to  J.  The : 
record  shows  the  consent  of  the  relator  to  the  hearing  of  bis  writ  by  Judge  Tucker. 
From  this  judgment  the  relator  appealed,  and  the  "  Tucker  record "  is  before  this- 
court.  On  August  8,  1889,  repudiating  Judge  Tucker's  Jurisdiction,  the  relator  ap- 
plied to  Judge  Burke  again  for  the  writ  of  habeas  corpus;  its  issuance  was  waived  by 
the  sheriff,  and  at  the  hearing,  on  October  7,  1889,  Judge  Burke.  with  all  of  the  evi- 
dence  before  him,  refused  to  pass  upon  the  question  of  Judge  Tucker's  Jurisdiction, 
and  remanded  the  relator  to  custody,  from  which  judgment  the  relator  appeals  on  the  • 
**  Burke  record."  Relying  upon  article  137  of  the  Code  of  Procedure,  which  provides^ 
in  effect  that  the  writ  of  Iiabeas  corpus  awarded  öfter  indictment  must  be  made  retum 
able  in  the  county  where  the  offense  was  committed,  the  counsel  for  the  relator  oon- 
tend  that,  there  being  two  District  Courts  in  Dallas  County,  the  writ  awarded  <0er 
indictment,  within  the  meaning  of  said  article  187,  must  be  retumed  to  the  District . 
Court  in  which  the  indictment  was  pending;  or,  that  court  not  being  in  Session,  then 
before  the  judge  of  that  court;  citing  article  138  of  the  Code  of  Procedure  in  support 
of  the  propositions.  Held,  that  the  propositions  are  not  tenable,  and  that  the  said 
article  138  is  merely  directory.  See  the  opinion  in  extenso  upon  the  whole  question, 
upholding  the  Jurisdiction  exercised  by  Judge  Tucker,  and  the  validity  of  the  prooeed- 
ings  before  him. 

Habeas  Corpus  on  appeal  from  the  District  Court  of  Dallas.     Tried. 
below  before  Hon.  C.  F.  Tucker. 
The  opinion  discloses  the  case. 

Eearhy,  McCoy  &  Hayter  and  Crawford  &  Crawford,  for  relator. 
TT.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

Hurt,  Judge.— This  record  presents  the  following  facts: 

5.  R.  Johnson  and  Thomas  Angus  were  indicted  by  the  grand  jury  ol 
Dallas  County,  in  separate  bills,  for  the  murder  of  Charles  Bradley,  in 
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Dallas  County,  on  January  16,  1889.  The  bills  of  indictment  were  re- 
tumed  into  and  filed  in  the  District  Court  of  Dallas  County  on  January 
19,  1889;  and  on  the  same  day  capiases  were  issued  and  Johnson  and 
Angns  were  arrested  and  placed  in  jail  in  said  county. 

On  the  6th  day  of  July,  1889,  Hon.  Charles  Fred.  Tucker,  who  had 
been  appointed  by  the  Governor  judge  of  the  Forty-fourth  District,  took 
the  oath  of  oflBce,  and  caused  the  same,  with  bis  commission,  to  be  en- 
tered in  the  minutes  of  the  Forty-fourth  District  Court. 

When  the  act  of  the  Legislature  creating  the  Forty-fourth  Judicial  Dis- 
trict went  into  effect,  the  clerk  of  the  District  Court  of  Dallas  County,  in 
pursuance  of  said  act,  made  up  a  docket  for  each  court,  to-wit:  Forthe 
Fourteenth  District  Court  and  for  the  Forty-fourth,  or  new  District 
Court.  The  Angus  case  was  placed  on  the  docket  of  the  Fourteenth  Dis- 
trict, and  the  Johnson  case  on  the  Forty-fourth.  The  apportionment  of 
the  cases  was  completed  prior  to  the  19th  day  of  July,  1889. 

On  the  20th  day  of  June,  1889,  Johnson  applied  for  arid  was  granted 
awritof  habeas  corpus  bythe  Hon.  R.  E.  Burke,  judge  of  the  Fourteenth 
District,  returuable  before  him  on  the  12th  of  July.  The  hearing  of  the 
writ  was  postponed  to  July  31,  1889.  On  the  19th  of  July  Angus  ap- 
plied to  the  Hon.  E.  E.  Burke  for  a  writ  of  habeas  corpus  which  was  granted 
and  made  returnable  before  him  July  31,  1889,  in  Chambers. 

A  day  or  two  af ter  this  writ  was  granted,  the  Hon.  R.  E.  Burke,  by  the 
advice  of  bis  physician,  left  Dallas  County  for  the  health  of  Mrs.  Burke, 
bis  wife.  Before  leaving  he  requested  Judge  Tucker  in  the  event  he  did 
not  return  in  time  to  hear  the  case,  to  hear  it  for  him.  He  did  not  re- 
tom  in  time  to  hear  it. 

On  July  31,  1889,  in  Chambers,  Judge  Tucker  heard  both  cases  to- 
gether,  remanding  Angus  to  custody  without  bail  and  granting  bail  to 
Johnson.  Judgments  to  this  eflect  were  entered,  the  record  showing 
that  Angus  consented  that  Judge  Tucker  should  hear  the  case.  Appel- 
lant excepted  to  the  judgment  of  Judge  Tucker,  gave  notice  of  appeal, 
and  we  have  before  us  what  we  shall  term  the  Tucker  record. 

Believing  that  Judge  Tucker  had  no  Jurisdiction  to  hear  and  determine 
the  case,  Angus,  on  the  3d  day  of  August,  1889,  again  applied  to  Judge 
Burke  for  the  writ;  its  issuance  was  waived  by  the  sheriff,  and  the  case 
was  heard  on  the  7th  of  October,  1889,  in  Chambers.  Judge  Burke,  with 
all  the  evidence  before  him,  refused  to  pass  upon  the  question  of  Judge  , 
Tucker's  Jurisdiction,  giving  bis  reasons,  but  remanded  applicant  to  cus- 
tody.   The  applicant  appealed,  and  we  have  before  us  the  Burke  record. 

It  ie  not  necessary  for  this  court  to  determine  whether  Judge  Tucker 
had  Jurisdiction  of  the  case  in  order  to  determine  whether  the  applicant 
ifl  entitled  to  bail  (Fester  v.  The  State,  5  Texas  Ct.  App.,  625:  Ex  Parte 
Bo88on,  24  Texas  Ct.  App.,  226);  for  if  Judge  Tucker  had  Jurisdiction 
we  can  rerise  bis  judgment,  and  if  he  had  none  then  Judge  Burke  had. 
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and  bis  jadgment  is  subject  to  revision.  But  at  the  eamest  request  of 
coansel  for  the  applicant  we  will  give  our  opinion  upon  the  question  of 
Judge  Tucker^s  Jurisdiction  in  the  Angus  case  under  the  facts  as  set 
forth  above. 

The  Constitution  of  this  State  confers  authority  upon  district  judges 
to  issue  the  writ  of  habeas  corpus  in  felony  cases.  The  authority  to  ißsue 
the  writ  has,  in  this  State,  been  uniformly  construed  to  carry  with  it 
the  power — ^Jurisdiction — to  hear  and  determine  the  rights  of  the  parties 
under  the  writ;  that  is,  to  try  the  right  to  bail  or  right  to  be  discharged. 

This  being  a  felony  case,  a  district  judge  has  Jurisdiction  of  the  sub- 
ject matter  anywhere  in  this  State,  unless  limited  by  law.  He  can  issue 
the  writ  to  the  officers  of  any  county  in  this  Statö,  and  he  can,  in  Cham- 
bers, try  the  writ  in  any  county  in  this  State  unless  prohibited  by  law.  Hav- 
ing  Jurisdiction  of  the  subject  matter,  had  Judge  Tucker  Jurisdiction  of 
the  person  of  appellant?  He  had;  for  the  simple,  piain,  and  sufficieut 
reason  that  appellant  consented  that  the  case  be  tried  by  him.  We  have 
therefore  a  case  in  which  the  judge  has  Jurisdiction  of  the  subject  matter 
and  of  the  person.     Whatfurther  was  needed  for  him  to  try  the  case? 

Article  137  of  the  Code  of  Criminal  Procedure  provides  that  after  in- 
dictment  found  the  writ  must  be  made  returnable  in  the  county  where 
the  offense  has  been  committed  on  account  of  which  the  applicant  Stands 
charged.  Was  this  done  in  this  case?  It  was.  But  counsel  for  appel- 
lant contends  that  as  Dallas  County  is  divided  into  two  districts  this  will 
not  do;  that  the  writ  must  not  only  be  returned  in  the  county  of  the  in- 
dictment,  but  it  must  be  returned  to  the  district  court  in  which  the  in- 
dictment  is  pending.  This  proposition  will  not  do,  because  the  court 
may  not  be  in  Session,  and  the  applicant  would  frequently  have  to  wait 
for  the  Session. 

But  counsel  replies  that  then  the  writ  must  be  returnable  before  the 
judge  of  the  district  in  which  the  indictment  is  pending.  It  will  be  borne 
in  mind  that  the  case  was  tried  in  Chambers;  that  the  District  Court 
of  the  Fourteenth  Judicial  District  was  not  in  Session  The  ^t  propo- 
sition of  counsel  leads  to  this  conclusion,  i.  e.,  that  no  district  judge  or 
judge  of  the  Court  of  Appeals  can  try  the  case,  except  the  judge  of  the 
District  Court  in  which  the  indictment  is  pending.  It  would  foUow  that 
all  that  the  Court  of  Appeals,  or  a  judge  thereof,  can  do  after  indictment 
found,  is  simply  to  issue  the  writ;  that  they  have  no  power — ^authority — to 
hear  it.  This,  we  think,  is  not  the  law,  because,  as  above  observed,  the 
right  to  issue  carries  with  it  the  right  to  hear  and  determine. 

But  counsel  for  appellant  contend  that  their  position  is  correct,  rely- 
ing  upon  article  138  of  the  Code  of  Criminal  Procedure,  which  reads: 
'*  In  all  cases  where  a  person  is  confined  on  a  Charge  of  felony,  and  indict- 
ment has  been  found  against  him,  he  may  apply  to  the  judge  of  the  Dis- 
trict Court  for  the  district  in  which  he  is  indicted,  or  if  there  be  no  judge 
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within  the  district^  then  the  jadge  of  any  district  whose  residence  is  near- 
^Bt  to  the  court  house  of  the  county  in  which  the  applicant  is  held  in 
€U8tody/'    We  are  of  opinion  that  this  is  merely  directory. 

Let  US  suppose  that  the  judge  of  the  district  of  the  indictment  is  not 
Absent,  bat  is  sick^  or  is  the  brother  of  the  accused.  Now,  if  the  article 
is  intended  to  control  or  liinit  the  Jurisdiction  over  the  subject  matter^ 
there  would  be  no  relief  for  the  accused,  unless  he  could  procure  the  ab- 
fience  of  the  judge  from  the  district.  And,  here  again,  he  could  get  no 
relief  from  the  Court  of  Appeals. 

But  a  decision  of  these  questions  is  not  necessary  under  the  facts  of  this 
-case  for  two  good  reasons.  (1)  Judge  Burke  was  out  of  the  district.  But 
•counsel  may  contend  that  Judge  Tucker  could  only  issue  the  writ  in  the 
absence  of  Judge  Burke;  that  he  could  not  hear  it.  This,  to  our  minds^ 
is  absurd.  It  may  be  contended  that  Burke  being  absent,  Tucker,  to  ob- 
tain  Jurisdiction,  must  issue  the  writ  himself  and  make  it  returnable  be- 
iore  him  (Tucker).  We  ans  wer  this  by  this  proposition:  Burke  being 
absent,  if  Tucker  could  issue  and  hear  the  writ,  he  evidently  could  hear 
«  writ  which  had  been  legally  issued  by  Burke. 

In  Support  of  this  proposition  we  refer  to  article  1124  of  the  Revised 
Statutes:  "Any  judge  of  the  District  Court  may  hold  court  for  or  with 
any  other  district  judge,  and  the  judges  of  the  several  District  Courts 
may  exchange  districts  whenever  they  may  deem  it  expedient  to  do  so.*' 
If  a  district  judge  may  hold  a  court  for  another  judge,  has  he  not  the 
4iuthority  to  hear  a  hdbeas  corpus  case  for  him  at  bis  request,  the  other 
judge  being  absent  from  the  district?  We  will  not  discuss  this  proposi- 
tion. deeming  it  too  piain  for  discussion. 

We  are  of  opinion  that  Judge  Tucker  had  Jurisdiction  of  the  subject 
matter  of  this  case;  that  he  had  Jurisdiction  of  the  person  of  the  appli- 
cant; that  the  writ  was  returned  to  the  proper  county,  and*  that  Jurisdic- 
tion of  the  subject  matter  and  the  person  confers  Jurisdiction  over  the 
procedure  fuUy  and  completely. 

We  are  of  opinion  that  there  was  no  error  committed  upon  the  merits 
of  the  case,  it  being  evident  that  appellant  committed  murder  upon  ex- 
l^ress  malice. 

The  judgment  is  aflSrmed. 

Äffirmsd* 

Judges  all  present  and  concurring. 


J.  L.  Bbown  et  als.  V.  The  State. 

No.  3274.    Dedded  NomTnber  30, 
1.    Sdre  Faciaa — ^Evidence. — Brown,  on  a  Charge  of  assaalt  to  marder,  before  a 
Jostioe  of  the  peace  as  a  oommitting  court,  waived  examination  and  entered  into  bond 
for  hifi  appearance  at  the  next  term  of  the  District  Court.    He  was  thereupon  dis- 
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charged  from  custody,  and  the  bond  was  returned  to  the  District  Court.  This  bond 
was  fopfeited  and  judgment  nUi  pendered  upon  It  by  the  District  Court.  The  Jtw*« 
faeicb»  to  the  sureties  recites,  in  efifect,  that  defendant  Brown,  **in  a  certain  proeecu- 
tion  pending  in  the  District  Court,  did  enter  into  a  bond  with  M.,  A.,  and  B.  as  sure- 
ties, in  the  penal  sum  of  $1000,  conditioned  that  defendant  should  make  his  personal 
appearance  before  said  court  on  September  3,  1888,  then  and  there  to  answer  Uie  State 
of  Texas  upon  a  Charge  by  information  before  H.,  J.  P.,  etc.,  duly  presented  in  said 
oourt,  wherein  J.  L.  Brown,  said  defendant,  is  charged  with  the  offense  of  assault  to 
murder,  and  there  to  remain,  etc. ;  and  whereas,  on  September  24,  1888,  before  said 
court,  then  in  session,  etc.,  said  prosecution  was called  for  trial,  and  said  Brown  wholly 
failed  to  appear,  etc.,  and  thereupon  said  bond  was  duly  declared  forfeited  by  said 
oourt,  and  it  was  ordered,  adjudged,  and  decreed,"  etc.  HM:  This  scirefadas  shows 
upon  its  face  that  the  bond  was  forfeited  and  judgment  nid  rendered  in  the  Justice 
Court,  and  upon  a  charge  bj  information  pendiug  in  that  court.  Such  allegations  are 
not  sustained  by  the  judgment  nid  rendered  in  the  District  Court. 

2.  Same — ^Variance. — The  mrefadas  alleges  that  the  bond  was  executed  "  in  a 
certain  prosecution  pending  in  the  District  Court."  The  appearance  bond  executed  be- 
fore the  examining  oourt  was  introduced  to  support  the  allegation.  Held,  error,  be- 
cause  of  yariance. 

3.  Same. — Again,  the  allegation  that  the  bond  was  executed  "  to  answer  the  State 
of  Texas  upon  a  charge  hy  information  before  the  justice  of  the  peace,"  etc.,  could  not 
be  proved  by  a  bond  to  answer  before  the  next  term  of  the  District  Court  to  a  charge 
of  assault  to  murder.  Such  charge  could  not  be  finally  tried  in  a  Justice  Court,  and, 
being  a  felony,  in  no  court  upon  information.  The  sdre  fadas  was  fatally  defective^ 
and  should  have  been  quashed. 

Appeal  from  the  District  Court  of  EUis.  Tried  beiow  before  Hon* 
Anson  Rainey. 

The  opinion  discloses  the  case.  The  amount  of  the  bond  and  judg- 
ment was  $1000. 

Oroce  £  Templeton,  for  appellants. 

W.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

White,  Presiding  Jüdge. — This  appeal  is  from  a  judgment  final  on. 
a  forfeited  bail  bond. 

Brown,  having  been  brought  before  a  justice  of  the  peace  sitting  as  an 
examining  court  upon  a  charge  of  assault  with  intent  to  murder,  waived 
an  examination  and  was  required  by  said  justice  to  enter  into  bond  in  the 
sum  of  llOOO  for  his  appearance  at  the  next  term  of  the  District  Court 
to  answer  said  charge.  Brown  executed  said  bond  with  sureties,  condi- 
tioned as  the  law  requires,  was  discharged  from  custody,  and  the  bond 
returned  to  the  District  Court.  This  bond  was  forfeited  and  judgment 
nisi  rendered  upon  it.  In  the  scirefacias  issued  to  the  sureties  the  cause 
of  action  as  set  f orth  in  this  writ  of  scire  f actus  or  citation  is,  in  eflect, 
that  defendant  Brown  "in  a  certain  prosecution  pending  in  the  District 
Court  did  enter  into  a  bond,  with  D.  Mahoney,  G.  L.  Adkisson,  and  D. 
B.  Bullard  as  sureties,  in  the  penal  sum  of  one  thousand  doUars,  condi- 
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tioned  that  the  said  defendant  should  make  bis  personal  appearance  be- 
fore  tbe  said  court  on  tbe  3d  day  of  September,  1888,  then  and  there  to 
answer  tbe  State  of  Texas  upon  a  cbarge  by  Information  before  W.  L. 
Harding,  J.  P.,  Precinct  No.  1,  EUis  County,  Texas,  duly  presented  in 
said  court,  wherein  J.  L.  Brown,  the  said  defendant,  is  charged  witb  the 
offense  of  assault  to  murder,  and  there  remain  from  day  to  day  and  f rom 
term  to  term  until  discharged  by  law;  and  whereas  on,  to-wit,  the  24th 
day  of  September,  1888,  before  said  court,  then  in  Session  for.said  Ellis 
County,  said  prosecution  was  called  for  trial,  and  the  said  J.  L.  Brown 
wholly  failed  to  appear  and  answer  said  accusation  against  bim,  and  there- 
upon  said  bond  was  duly  declared  forfeited  by  said  court,  and  it  was  or- 
dered  and  adjudged  and  decreed  by  said  court,"  etc. 

From  the  reading  of  this  scire  facias  it  would  appear  that  the  bond 
was  forfeited  and  judgment  nisi  rendered  in  the  Justice  Court,  and  upon 
a  Charge  pending  by  information  in  that  court.  If  so,  then  the  judgment 
nisi  rendered  by  the  District  Court  would  not  sustain  the  allegations  in 
the  Petition,  or  citation,  which  subserves  the  purposes  of  a  petition. 

Again,  the  scire  facias  ajleges  that  the  bond  was  executed  "in  acertain 
prosecution  pending  in  the  District  Court."  This  allegation  could  not  be 
proyed  by  an  appearance  bond  taken  by  and  entered  into  in  an  examining 
court  of  a  justice  of  the  peace;  and  hence,  said  bond  was  erroneously  ad- 
mitted  in  evidence  over  the  objections  of  defendants,  there  being  a  fatal 
Tariance  between  it  and  the  descriptive  allegations  in  the  citation. 

Again,  the  allegation  that  Brown  had  executed  said  bond  in  order  "to 
answer  the  State  of  Texas  upon  a  Charge  hy  information  before  W.  L* 
Harding,  J.  F.,  Precinct  No.  1  of  Ellis  County,  duly  presented  in  said 
oourt,"  could  not  be  proved  by  a  bond  which  was  executed  to  answer 
before  the  next  term  of  the  District  Court  to  a  Charge  of  assault  with  in- 
tent  to  murder.  Such  a  crime  could  not  be  finally  tried  at  all  in  a  Jus- 
tice Court,  and  it  could  not  be  tried  in  any  court  in  this  State  upon, 
*'  information,'^  it  being  a  felony. 

The  scire  facias  is  f atally  def ective  and  should  have  been  quashed. 
There  was  unquestionably  a  fatal  variance  between  the  allegations  and 
the  proof  introduced  in  evidence  to  sustain  them. 

The  judgment  is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded^ 

Judges  all  present  and  concurring. 
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Jordan  Thomas  and  Leu  Muckleroy  v.  The  State. 

No,  S31L    Becided  Deoember  7. 

1.  Fomication  maj  be  committed  (both  partiee  being  unmarrled)  in  one  of  two 
modee:  1.  By  living  together  and  camal  interoourse  with  each  other.  2.  Bj  habitaal 
<»umal  intercouree  with  each  other  without  living  together. 

2.  Same — Terms  Defined, — <<  Living  Together  means  that  the  parties  dwell  or 
reside  together;  abide  together  in  the  same  habitation  as  a  common  or  Joint  residing 
place."  Mitten'sCase,  24  Texas,  Ct.  App.,  346,  and  Bird'sCase,  27  Texas  Ct.  App.,  635, 
approved. 

3.  Same— Fact  Oase. — See  the  opinion  for  the  substance  of  evidence  held  inmffi- 
•cient  to  support  a  conviction  for  fomication  hy  living  together  in  camal  intercourse. 

Appeal  from  the  County  Court  of  Smith.  Tried  below  before  Hon.  B. 
B.  Beaird,  County  Judge. 

The  opinion  discloses  the  case.  The  penalty  assessed  against  each  of 
ihe  defendants  was  a  fine  of  fifty  doUars. 

No  brief  for  appellant. 

TT.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

White,  Presidino  Jüdge. — ^Appellants  were  both  convicted  in  the 
€0urt  below  upon  a  Joint  indictment  charging  them  with  fomication,  by 
living  together  and  having  carnal  intercourse  with  each  other. 

As  in  adultery,  so,  under  our  Statute,  fomication  may  be  committed 
in  one  of  two  modes:  1.  By  living  together  and  having  carnal  inter- 
course with  each  other.  2.  By  habitual  carnal  intercourse  with  each 
other  without  living  together.  The  only  distinction  between  the  two 
offenses  being  that  the  offense  of  adultery  is  where  either  of  the  parties 
is  married,  whilst  in  fomication  both  are  unmarried.  Penal  Code,  arts. 
333,  337. 

In  construing  the  Statute  with  regard  to  adultery,  this  court  has  had 
occasion  to  Interpret  the  meaning  of  the  term  ^*  living  together,'*  and 
the  Interpretation  given  was  that  "the  parties  must  dwell  or  reside  to- 
gether; abide  together  in  the  same  habitation  as  a  common  or  Joint  resid- 
ing place."  Bird  v.  The  State,  27  Texas  Ct.  App.,  635;  Mitten  v.  The 
State,  24  Texas  Ct.  App.,  346. 

The  evidence  sbowed  that  the  defendant  Thomas  was  a  porter  on  the 
railroad  passenger  train  from  Mineola  to  Troupe;  that  he  lived  in  Min- 
oola,  where  he  rented  a  room,  kept  his  clothes,  and  had  bis  washing 
done;  that  he  boarded  at  a  hotel  in  Mineola — that  is,  took  his  meals 
there — and  paid  a  street  tax  at  Mineola.  He  only  staid  in  Troupe  during 
the  time  his  train  laid  over  there,  which  was  from  9:20  p.  m.  to  6  a.  m. 
each  night. 

It  is  shown  abundantly  by  the  evidence,  we  think,  that  the  parties  had 
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"habitual  carnal  intercourse  with  each  other  without  living  together'*" 
at  Troupe,  and  if  such  had  been  the  Charge  against  them  in  the  indict- 
ment,  it  would  have  been  fuUy  sustained  by  the  evidence.  But  the  evi- 
dence  is  not  sufficient  to  sustain  the  charge  that  the  parties  'Miyed 
together^' — that  is,  resided  and  abided  together  in  the  same  habitation 
at  Troupe. 
The  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 


Henry  Williams  v.  The  State. 

No.  SS02.    DeHded  Deeember  12. 

1.  Peijury — ^Indictment. — To  be  assignable  as  perjury  it  is  essential  ander  the 
8tatate  of  this  State  that  the  matter  alleged  in  the  indictment  be  material  to  the  issue 
on  the  trial  of  which  the  defendant  was  swom.  The  degree  of  materiality,  however, 
18  not  important,  and  it  is  sufficient  if  it  be  so  to  a  Single  f act. 

2.  Same. — It  is  settled  doctrine  that  perjurj  may  be  assigned  upon  a  false  State- 
ment affecting  only  a  collatend  issue,  as  that  of  the  credit  of  a  witness.  Washington's 
«se,  22  Texas  Ct  App.,  26,  approved.  This  indictment  assigns  for  perjury  the  State- 
ment ander  oath  of  the  accused  as  a  witness  on  the  trial  of  one  King  for  rape,  that  he 
(accnsed)  had  not.  been  tried  and  convicted  in  the  District  Court  of  Burleson  County 
tnd  sent  to  the  penitentiary  for  horse  theft.  It  also  alleges  that  the  Statement  was  ma- 
terial to  the  issue  in  the  King  case,  but  does  not  set  out  bis  testimony  on  the  King  trial, 
nor  allege  the  f acts  going  to  show  how  the  false  Statement  so  made  by  him  became  ma- 
terial to  the  issue  in  the  King  case.  Upon  the  ground  that  it  was  in  these  respects  in- 
sofficient,  the  defense  moved  to  quash  the  indictment.  But  Jidd^  that  the  indictment 
was  eafflcient,  and  the  motion  was  properly  overruled. 

8.  Practica — Witness. — The  Act  of  April  4,  1889,  expressly  repeals  subdivision 
4  of  article  780  of  the  Code  of  Procedure,  which  declared  a  defendant  incompetent  to 
teßtify  in  bis  own  behalf .  The  said  act,  which  qualifies  a  defendant  as  a  witness  in  bis 
own  behalf,  makes  no  distinction  between  the  defendant  who  has,  and  the  defendant 
who  has  not,  been  previously  convicted  of  a  felony;  and  under  its  Operation  the  one  is 
as  competent  to  testify  in  bis  own  behalf  as  the  other. 

Appeal  from  the  District  Court  of  Brazos.    Tried  below  before  Hon. 
J.  N.  Henderson. 
The  opinion  discloses  the  case. 

-ß.  S.  Gould,  Jr.,  for  appellant. 

W,  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

White  Presiding  Jüdge. — Appellant  having  been  swom  as  a  witness 
in  a  certain  case  on  trial  in  the  District  Court  of  Brazos  County,  wherein 
one  Charley  Eang  was  being  prosecuted  under  an  indictment  for  rape, 
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was  asked  whether  or  not  he  had  been  tried  and  convicted  in  the  District 
Court  of  Burleson  Connty,  and  sent  to  the  penitentiary  f or  horse  theft. 
He  swore  that  he  had  not.  In  the  case  before  us  he  has  been  indicted 
for  perjury,  and  the  matter  upon  which  the  perjury  is  assigned  is  hiß 
above  statement  that  he  had  never  been  convicted  and  sent  to  the  peni- 
tentiary, as  aforesaid,  for  horse  theft.  This  indictment  alleges  that  his 
Statement  was  material  to  the  issue  on  trial  in  the  King  case,  but  does 
not  set  out  his  testimony  in  the  King  case,  nor  does  it  allege  the  facts 
and  circumstances  going  to  show  how  the  f alse  statement  so  made  by  him 
becarae  material  to  the  issue  in  the  King  case.  Ä  motion  to  quash  the  in- 
dictment for  supposed  insuflöciency  in  this  respect  was  o vermied  by  the 
<50urt. 

Unquestionably  the  matter  assigned  as  perjury  must  be  material  to  the 
issue  on  the  tritd  of  which  the  defendant  was  sworn.  Our  Statute  ex- 
pressly  declares  that  "the  statement  of  any  circumstance  whoUy  imma- 
terial  to  the  matter  in  respect  to  which  the  declaration  is  made  is  not 
perjury.^'    Penal  Code,  art.  193. 

"But  it  is  not  necessary  that  the  particular  fact  sworn  to  should  be 
immediately  material  to  the  issue.  ♦  ♦  ♦  The  true  test  is  whether 
the  statement  could  have  properly  influenced  the  tribunal.  If  it  tend 
to  do  so,  it  is  material.  The  degree  of  materiality  is  of  no  importance. 
If  it  be  material  to  a  Single  fact  it  is  suflScient.^^  Willson^s  Crim.  Stats., 
sec.  306. 

In  Washington  v.  The  State,  22  Texas  Court  of  Appeals,  26,  it  is  said: 
'^^It  seems  to  be  well  settled  that  perjury  may  be  assigned  upon  a  false 
statement  affecting  only  a  coUateral  issue,  as  that  of  the  credit  of  a  wit- 
ness.''  Citing  2  Bish.  Crim.  Law,  secs.  1032-1038;  3  Greenl.  on  Ev., 
sec.  195;  2  Whart.  Crim.  Law,  sec.  1278.  **A  witness's  answers  on  his 
own  cross-examination  are  material,  and  may  be  assigned  as  perjury, 
however  discursive  they  may  be,  if  they  go  to  his  credit.'^  2  Whart. 
Crim.  Law,  sec.  1279.  The  rule  of  the  common  law  in  regard  to  per- 
jury is  thus  stated  by  Archbold:  "  Every  question  in  cross-examination 
which  goes  to  the  witness's  credit  is  material  for  this  purpose.'*  Archb. 
Crim.  PI.  and  Prac.,  817  (Eng.  ed.).  The  same  rule  was  declared  by 
the  twelve  judges  in  Reg.  v.  Gibbons,  9  Cox  C.  C,  105. 

In  The  United  States  v.  Lansberg,  23  Föderal  Reporter,  585,  it  was 
held  that  where  a  party  accused  of  crime  testified  on  cross-examination 
as  a  witness  in  his  own  behalf  that  he  had  never  been  in  prison,  when 
the  fact  was  that  he  had  been,  such  false  answer  was  material  matter  and 
indictable  for  perjury.  In  that  case  it  is  said:  "In  Reg.  v.  Lavey,  3 
Car.  &  K.,  26,  the  accused,  when  a  witness,  had  sworn  falsely  that  she 
had  never  been  tried  in  the  Central  Criminal  Court,  and  had  never  been 
in  custody  at  the  Thames  police  Station.  On  her  trial  for  perjury  these 
Statements  were  ruled  to  be  material  and  the  conviction  was  sustained. 
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In  The  Commonwealth  v.  Bonner,  97  Massachusetts,  687,  a  witness  had 
been  asked  *  if  he  had  been  in  the  house  of  correction  for  any  crime/ 
Objection  to  the  question  ön  the  ground  that  the  record  was  the  best  evi- 
dence  was  waived,  and  the  case  tumed  upon  the  materialitj  of  the 
question.  The  matter  was  held  to  be  material.  The  present  case  is 
stronger,  for  here  no  objection  whatever  was  interposed  to  the  inquiry 
respecting  the  imprisonment  of  the  accused.  Having  made  no  objection 
to  the  inquiry,  and  gained  all  the  advantages  to  be  secured  by  bis  false 
Statement,  it  may  perhaps  be  that  it  does  not  lie  in  bis  mouth  now  to 
say  that  bis  statement  was  not  material.  See  Eeg.  v.  Gibbons,  supra; 
Reg.  V.  MuUany,  Leigh  &  C,  593.  Bu't  however  this  may  be,  it  is  our 
opinion  that  the  statement  he  made  was  material  matter  within  the 
meaning  of  the  Statute,  because  calculated  to  affect  bis  credit  as  a  wit- 
ness.*^   United  States  v.  Lansberg,  4  Am.  Crim.  Rep.  (Gibbons),  474. 

In  its  allegations  as  to  materiality  the  indictment  was  sufficient,  and 
defendant's  motion  to  quash  was  properly  overruled. 

After  the  State  had  closed  its  testimony  on  the  trial  the  defendant 
proposed  to  take  the  stand  as  a  witness  and  testify  in  bis  own  behalf. 
To  this  the  prosecution  objected  because  the  evidence  adduced  in  the 
-case  showed  that  defendant  had  been  duly  and  legally  convicted  of  a 
felony  in  this  State,  and  had  not  been  pardoned.  This  objection  was 
sustained  by  the  court,  and  defendant  was  not  permitted  to  testify  in  bis 
•own  behalf.  Doubtless  this  ruling  was  predicated  upon  the  fifth  subdi- 
yißion  of  article  730  of  the  Code  of  Procedure,  which  declares  as  incom- 
petent  to  testify  as  witnesses,  "all  persons  who  have  been  or  may  be 
•convicted  of  a  felony  in  this  State,  or  in  any  other  Jurisdiction,  unless 
the  convict  has  been  legally  pardoned  for  the  crime  of  which  he  was 
convicted,^'  etc. 

Subdivision  4  of  said  article  730,  which  declared  a  defendant  incompe- 
tent  to  testify  in  bis  own  case,  has  been  expressly  repealed  by  the  Act  of 
April  4,  1889  (Gen.  Laws  21  Leg.,  p.  37),  and  this  latter  act  provides 
that  "any  defendant  in  a  criminal  action  sball  be  entitled  to  testify  in 
hiß  own  behalf  therein.^^  No  distinction  is  made  between  convicts  and 
those  who  have  not  been  convicts.  The  language  is  ^'any  defendant.'^ 
The  right  and  privilege  is  extended  to  all,  without  exception.  Mr. 
Wharton  says:  "Prior  conviction  of  infamous  crime,  however,  does  not 
incapacitate  him,  as  the  Statute  entitles  him  to  testify  as  an  arbitrary 
universal  right.'"  CitingNewman  v.  The  People,  63  Barb.,  630.  Whart. 
Crim.  Ev.,  9  ed.,  sec.  429;  see  also  Morgan  v.  The  State,  86  Tenn.,  472. 

Because  the  court  erred  in  denying  defendant  bis  privilege  and  right 
to  testify  in  his  own  behalf,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  renianded. 

Judges  all  present  and  concurring. 
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Ex  Parte  C.  M.  Butik. 

JVi>.  3£$6.    Decided  Dec^mber  14. 

1.  Occupation  Taxes.— The  Act  of  April  6,  1889,  provldes  for  the  levy  and  ool- 
lection  as  an  occupation  tax  ''from  eveiy  person  or  firm  who  peddles  out  clocks,  or 
cooking  stoves,  or  ranges  over  the  county,  $250  for  the  State  and  $100  for  each  count^ 
in  which  they  make  a  saJe."  As  against  the  "  Wrought  Iron  Range  Company  of  St. 
Louis,  Missouri,"  the  Comptroller  of  Public  Accounts  of  this  State  construed  the  said 
act  to  levy  the  occupation  tax  stated  upon  every  wagon  used  by  it  in  peddling  cooking- 
ranges  in  Travis  County.  The  Company  paid  the  tax  thus  levied  on  two  of  the  wagcmei 
employed  by  it  in  the  sale  of  ranges  in  Travis  County,  but  not  upon  its  third  wagon, 
used  by  the  relator,  as  its  employe,  in  the  sale  of  ranges.  The  relator  was  anested 
and  is  held  under  an  Information  for  pursuing  the  occupation  of  a  peddler  of  cooking- 
ranges  without  having  paid  the  tax  levied,  etc.  The  contention  of  the  relator  is  that, 
as  applied  to  above  State  of  f acts,  the  said  act  is  obnoxious  to  the  Interstate  commerce 
Provision  of  the  Constitution  of  the  United  States  (art.  8,  sec.  1),  in  that  it  restricts 
commerce  between  the  States;  2,  that  it  conflicts  with  and  violates  section  1  of  artide 
8  of  the  Constitution  of  this  State,  which  exempts  persons  engaged  in  agricultural  or 
mechanical  pursuits  from  the  payment  of  occupation  taxes;  and  8,  that  it  conflicts 
with  and  violates  section  2  of  article  8  of  the  Constitution  of  this  State,  which  pro- 
vldes that  all  occupation  taxes  shall  be  uniform  upon  the  same  class  of  subjects.  Hdd, 
that  neither  of  the  said  propositions  is  tenable. 

2.  Same — Statute  Conatrued.— /i<?/<f ;  The  ComptroUer's  construction  of  the  Act 
of  April  6,  1889,  as  above  set  forth,  is  erroneous.  '*Firm,"  as  used  in  the  said  act,  is 
a  term  interchangeable  with  the  term  '* Company"  or  "Corporation,"  and  it  was  the 
purpose  of  the  said  act  to  impoee  the  tax  specified  upon  the  firm  who  pursues  the  oc- 
cupation of  peddling,  etc.,  without  restriction  or  limitation  as  to  the  number  of  agents- 
or  wagons  it  employs  in  pursuing  the  said  occupation. 

Habeas  Corpus  on  original  application  to  the  Court  of  Appeals. 
The  opinion  discloses  the  case. 

H.  E,  Shelley  and  D.  H,  Hewlett,  for  relator. 

W,  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Presidino  Jüuoe. — This  is  an  original  application  to  thie 
court  for  the  writ  of  habeas  corpus.  The  application  was  first  made  to 
the  Hon.  J.  M.  Brackenridge,  county  judge  of  Travis  County,  who,  for 
the  reasons  assigned  and  endorsed  by  him  on  the  petition,  declined  to  en- 
tertain  and  waived  Jurisdiction  of  the  matter.  Application  was  tben 
made  to  this  court,  which  granted  the  writ.  The  matters  of  fact  involved 
are  set  out  in  an  agreed  statement  of  the  facts. 

The  applicant  was  arrested  on  an  inf  ormation  filed  in  the  County  Court 
of  Travis  County  July  24,  1889,  f ounded  upon  a  complaint  of  that  date, 
charging  that  he,  on  the  23d  day  of  July,  A.  D.  1889,  in  Travis  County,. 
and  State  of  Texas,  did  then  and  there  unlawfully  engage  in,  pnrsue, 
and  f  oUow  the  occupation  of  a  peddler  of  cooking  ranges  over  said  county 
and  State,  the  said  occupation  being  taxed  by  law,  without  first  obtain- 
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ing  a  license  therefor;  that  the  taxes  then  and  there  dae  by  him  to  the 
Said  State  npon  said  occupation  amounted  to  sixty-two  doU^rs  and  fifty- 
two  centa,  and  the  taxes  then  and  there  due  by  him  to  said  county  upon 
said  occupation  amounted  to  twenty-five  doUars^  etc. 

The  applicant  at  the  time  of  the  flling  of  the  complaint  and  of  the  com- 
mission  of  the  alleged  offense  was  the  agent  and  servant  of  the  Wrought 
Iren  Range  Company  of  St.  Louis,  Missouri,  by  which  Company  hehad  been 
employed  to  seil  its  cooking  ranges.  The  Company  had,  prior  to  the  sale 
made  by  the  applicant,  and  within  the  quarter  of  the  year  covering  that 
time,  paid  one-quarter  of  the  annual  State  tax  of  $250,  and  the  county 
tax  of  $100,  imposed  and  levied  by  act  of  the  Twenty-first  Legislature,  pp. 
21  to  29,  Session  acts,  on  peddlers  of  cooking  ranges,  to  the  tax  coUector 
of  Travis  County,  on  and  for  two  of  its  wagons  used  by  it  in  conducting 
its  sales  in  said  county.  It  was  at  the  direction  and  order  of  this  Com- 
pany that  the  applicant,  with  an  additional  wagon,  was  pursuing  the  al- 
leged occupation  at  the  time  of  his  arrest  without  having  first  paid  the 
further  demand  for  a  quarter's  tax  on  the  wagon  being  used  by  him. 

The  applicant  was  bailed,  but  on  the day  of  September  his  bonds- 

men  surrendered  his  custody  to  the  sheriff  of  Travis  County,  who  now 
holds  such  custody,  as  appears  f rom  the  retum  on  the  writ.  His  presence 
in  court  has  been  waived  by  himself  and  his  counsel. 

The  Wrought  Iron  Bange  Company,  the  employer  and  principal  of  the 
appUcant,  is  a  manufacturing  concern,  duly  incorporated  under'the  laws 
of  the  State  of  Missouri;  it  has  its  domicile  and  principal  place  of  business 
at  the  city  of  St.  Louis,  in  said  State,  where,  also,  is  situated  its  manu- 
factory.  The  main  product  of  its  manufacture  is,  as  its  name  implies, 
wrought  iron  cooking  ranges.  This  Company,  at  the  time  of  the  passage 
of  the  act  before  referred  to,  and  at  the  time  of  the  arrest  of  the  appli- 
cant, was,  and  for  several  years  past  had  been,  engaged  in  selling  its  pro- 
ducts  of  wrought  iron  ranges  within  the  limits  of  this  State.  Its  man- 
ner of  conducting  such  buoiness  was  as  foUows: 

The  teiTitory  of  the  State  designed  to  be  covered  by  its  canvass  for  and 
sales  of  its  goods  was  divided  into  convenient  districts  or  departments,  to 
each  of  which  was  assigned  a  Superintendent  or  foreman,  charged  with  the 
proper  conduct  and  discharge  of  the  company^s  business  therein.  A  given 
number  of  wagons  and  teams,  owned  by  the  Company,  were  also  assigned 
to  each  district  or  department,  together  with  a  driver  for  each  wagon  and 
team,  who  also  acted  as  and  discharged  the  duty  of  salesman  of  the  gooda 
entrusted  to  him;  all  being  under  the  supervision,  management,  and  con- 
trol  of  the  respective  superintendents.  The  superintendents  and  the 
driyers  of  the  teams  were  all  employed  by  the  Company,  and  were  paid 
current  wages  for  their  Services,  receiving  no  other  or  further  compensa- 
tion  therefor.  All  the  expense  incident  to  the  business  was  borne  and 
paid  by  the  Company.     The  entire  outfit  was  owned  by  the  Company. 
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The  goode  intended  for  sale  in  Texas  were  shipped  f rem  St.  Louis,  billed 
to  the  Company,  to  designated  points  within  the  territory  theii  covered 
by  the  company^s  Operations,  and  were  received  by  the  superintendents 
of  the  respective  districts  or  departments  to  which  the  goods  were  ship- 
ped. They  were  then  loaded  into  the  wagons,  placed  in  Charge  of  their 
respective  drivers,  who  canvassed  different  parts  of  the  territory  in  search 
of  purchasers,  made  sales  and  delivery  of  goods  from  the  wagon  to  the 
purchasers.  In  this  manner  was  the  business  of  the  Company  in  Texas 
being  conducted  at  the  time  of  the  arrest  of  the  applicant,  he  being  at 
the  time  one  of  the  drivers  and  salesmen  of  the  Company. 

After  the  passage  of  the  occupation  tax  law  of  the  Twenty-first  Legis- 
lature  (April  6,  1889),  the  Comptroller  of  Public  Accounts  of  the  State 
of  Texas  instructed  the  tax  collectors  of  the  various  counties  of  the  State 
where  the  Company  was  doing  business  that  the  Company  was  liable  to  and 
to  exact  of  it  the  payment  of  an  occupation  tax  of  two  hundred  and  fifty 
dollars  for  the  State  and  one  hundred  doUars  for  the  county,  for  each  and 
every  wagon  used  by  it  in  its  business,  he  holding  that  to  be  the  proper 
construction  of  the  law  in  its  application  to  this  Company. 

This  case  grows  out  of  the  exaction  of  one  quarter's  tax  on  the  wagon 
driven  by  applicant,  after  the  Company  had  paid  to  the  tax  collector  of 
Travis  County  one  quarter^s  tax  on  two  of  its  wagons  then  being  used  in 
Travis  County,  the  quarter  paid  for  embracing  the  time  in  which  this 
applicant  pursued  the  business  and  made  the  sale  for  which  he  was 
arrested. 

In  the  law  passed  by  the  last  Legislature  with  regard  to  levy  and  col- 
lection  of  occupation  taxes  it  is  providedy.  amongst  other  matters,  that 
there  shall  be  levied  and  collected  as  an  occupation  tax  **from  every  per- 
son  or  firm  who  peddles  out  clocks  or  cooking  stoves  or  ranges  over  the 
county,  two  hundred  and  fifty  dollars  for  the  State,  and  one  hundred 
dollars  for  each  county  in  which  they  make  a  sale.'^  Gen.  Ijaws,  21st 
Leg.,  p.  27. 

It  is  insisted  that  this  Statute,  when  applied  to  the  facts  of  this  case  as 
above  stated,  is  obnoxious  to  the  Interstate  commerce  provision  of  the 
Constitution  of  the  United  States  (art.  8,  sec.  1,  Const.  of  U.  S.),  in  that 
it  restricts  commerce  between  the  States. 

2.  That  it  conflicts  with  and  violates  section  1,  article  8,  of  the  Con- 
stitution of  Texas,  which  exempts  persons  engaged  in  agricultural  or 
mechanical  pursuits  from  the  payment  of  occupation  taxes;  and,  3,  that 
it  conflicts  with  and  violates  section  2,  article  8,  of  the  Constitution  of 
Texas,  which  provides  that  all  occupation  tÄXes  shall  be  uniform  upon  the 
same  class  of  subjects. 

In  cur  opinion  neither  of  these  positions  is  maintainable.  We  haven't 
the  time  to  discuss  these  propositions,  but  we  have  maturely  considered 
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them^  and  deem  it  only  necessary  to  state  onr  concluBions  derived  from 
onr  investigations  of  the  questions. 

The  only  question  in  the  case  is  as  to  the  proper  constniction  to  be 
placed  upon  the  language  of  the  Statute.  It  seems  that  the  Comptroller 
holds  that  the  tax  mentioned  can  be  assessed  against  and  coUected  of 
eyery  teamster  or  wagoner  employed  by  any  person,  firm,  or  corporation, 
who,  before  employing  such  teamsters  or  wagoners,  has  itself  paid  said 
occupation  tax.  We  do  not  believe  that  such  construction  was  within 
the  legislative  intent,  nor  that  it  is  within  either  the  letter  or  spirit  of 
the  law.  In  construing  the  law  we  do  not  think  any  advantage  should 
be  taken  of  the  technical  meaning  of  the  word  *'firm/'  as  contradistin- 
guished  from  *^  Company  "or  '*  Corporation."  None  has  been  claimed 
for  it  in  this  case  by  the  Assistant  Attomey-General,  and,  in  our  opin- 
ion,  in  so  f  ar  as  this  case  is  concemed,  the  word  ^'  firm  "  can  be  held  to  em- 
brace,  or  at  all  events,  it  is  properly  construed  as  interchangeable  with 
** Company"  or  "Corporation." 

The  Wrought  Iron  Range  Company  has  paid  its  State  tax  and  its 
county  tax  in  Travis  County;  it  is  a  firm  or  Company,  and  it  has  paid 
^d  tax  in  order  that  it  may  engage  in  peddling  "  Wrought  Iron  Ranges 
x)Yer  Travis  County."  The  law  does  not  specify  or  limit  the  number  of 
agents  or  wagons  it  shall  employ  in  doing  this.  Having  paid  the  tax, 
tbe  matter  of  the  number  of  agents,  wagoners,  or  teamsters  it  shall  em- 
ploy, and  the  number  of  wagons  it  shall  use  to  do  the  hauling  and  ped- 
dling, is  entirely  discretionary  with  said  firm  or  Company.  Whenever 
these  agents  go  out  peddling  the  ranges  they  go  as  agents  and  employes 
of  the  firm  or  Company,  and. not  as  individuaJ  peddlers;  and  whenever 
they  make  a  sale,  the  sale  is  for  the  Company  and  not  the  individual 
agent.     The  maxim,  "  Quifacit  per  dlium,facit  per  se,"  applies. 

Oux  conclusion  of  the  matter  is  that  the  applicant  herein  is  illegally 
lestrained  of  bis  liberty  under  the  facts  submitted  to  us  in  the  agreed 
«tatement  embraced  in  the  record.  Wheref ore,  the  complaint  and  prose- 
cution  under  which  he  was  arrested  is  dismissed,  and  he  is  hereby  re- 
leaeed  and  discharged  from  further  custody  and  restraint  on  account  of 
or  by  virtue  of  the  same,  and  restored  to  bis  liberty. 

Ordered  accordingly, 

Willson,  J.,  concurs  in  the  opinion  in  so  far  as  it  construes,  but  ex* 
presses  no  opinion  as  to  the  constitutionality  of  the  Statute. 
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Mary  Harris  v.  The  State. 

No.  S301,    Becided  Deeember  IJ^, 

1,    InfiMiticide— Eridence. — To  Warrant  the  convictioii  of  the  defendant  (the  al- 

af   im  I  l^g^  motber)  of  infanticide  it  devolred  upon  the  State  to  prove  that  the  child  was 

bom  alive;  that  it  had  an  existence  independent  of  its  mother,  and  that  afterwards  its 
life  was  destroyed  by  the  act,  agency,  or  procurement  of  its  mother. 

2.  Same— -Confescdons,— The  CknrpTiB  Delicti  consists  not  merely  of  an  objective 
crime,  bat  of  the  defendant 's  agency  in  the  commission  of  the  crime;  and  it  is  an  es- 
tablished  principle  of  law  that  unless  the  carpuB  delicti  in  both  theee  respects  ia  proved^ 
a  confession  is  not  of  itself  enough  to  sustain  a  conviction.  To  be  sufficient,  such  om- 
fession  must  be  corroborated,  which  may  be  done  by  circnmstantial  evidenoe.  See  the 
opinion  for  the  substance  of  the  evidence  on  the  trial  hdd  insafficient  to  corroborate 
the  confession,  and  therefore  not  to  establish  the  corptLS  delicti;  and,  ergo,  insafficient 
to  Support  the  conviction. 

Appeal  from  the  Dietricfc  Court  of  Walker.  Tried  below  before  Hon* 
N.  G.  Kittrell. 

The  conviction  was  for  infanticide,  and  the  penalty  afisessed  by  the 
yerdict  was  a  life  term  in  the  penitentiary. 

The  Statement  of  facts  Covers  bat  f ew  pages  of  the  record,  bat  a  sum- 
mary  of  the  same  will  disclose  no  more  than  appears  saccinctly  stated  in 
the  opinion. 

No  brief  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attomey-Qeneral,  for  the  State.  . 

White,  Presiding  Jüdge. — Appellant  has  been  convicted  of  the  mur^ 
der  of  her  infant  habe,  and  her  punishment  has  been  assessed  at  a  life 
term  in  the  penitentiary. 

We  are  of  opinion  that  the  evidence  establishing  the  corpus  delicti  is 
not  sufficient  to  sostain  the  judgmeut  in  so  far  as  the  same  is  made  ta 
appear  in  the  record  here  before  us.  To  Warrant  a  conviction  it  was. 
necessary  for  the  State  to  prove  that  the  child  was  bom  alive;  that  it  had 
an  existence  independent  of  the  mother,  and  that  afterwards  its  life  wa» 
destroyed  by  the  act,  agency,  or  procurement  of  its  mother,  this  defend- 
ant. Wallace  v.  The  State,  7  Texas  Ct.  App.,  570;  S.  C,  10  Texas  Ct. 
App.,  255;  Sheppard  v.  The  State,  17  Texas  Ct.  App.,  74. 

Defendant  confessed  that  the  child  was  bom  on  Sunday  night;  that  it 
was  bom  alive;  thatshe  put  it  into  Dr.  Baldwin^s  spring,  and  that  it  waa 
alive  when  she  put  it  in  the  spring.  The  child  was  found  the  foUowing^ 
Wednesday.  Now,  if  the  def endant's  conf essions  were  sufßcient  by  them- 
selves  perhaps  we  might  hold  that  the  corpus  delicti  had  been  sufficiently 
proved.  These,  however,  in  and  of  themselves,  are  not  sufScient.  The 
corpus  delicti  consists  not  merely  of  an  objective  crime,  but  of  the  def end- 
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ant's  agency  of  the  crime;  and  it  is  well  settled  that  unless  the  corpus 
delicti  in  both  these  respects  is  proved,  a  confession  is  not  by  itself  enough 
to  sustain  a  conviction.  It  must  be  corroborated.  This  can  seldom  be 
done  by  direct  or  positive  testimony,  but  it  may  as  well  be  shown  by  cir- 
cumstantial  evidence.     Willard  v.  The  State,  27  Texas  Ct.  App.,  386. 

Now,  what  was  the  corroboration  in  this  ease?  The  doctor  who  testi- 
fied  as  an  expert  says:  "  I  can  not  say  positively  whether  the  child  was 
ever  alive,  or  whether  it  had  ever  breathed."  He  dissected  the  child's 
head,  and  f ound  that  the  skull  had  not  been  f  ractured.  He  took  out  the 
lung  and  applied  the  hydrostatic  test  and  found  air  in  it,  the  usually  ac- 
cepted  test  that  it  had  breathed.  This  was  sufficient  corroboration  as  to 
the  fact  that  the  child  was  born  alive.  Ooncede  that  the  child  had  been 
bom  alive.  Was  it  killed,  or  was  it  drowned?  Evidently  the  doctor  does 
not  think  it  was  killed  by  violence.  As  to  the  chances  and  probabilities 
that  it  had  been  drowned,  he  does  not  say  one  word.  Why  did  not  he 
make  an  examination  and  give  his  opinion  as  to  the  fact  of  drowning? 
What  evidence  of  drowning  is  there  outside  the  confession?  Was  the 
child  found  in  Dr.  Baldwin's  spring?  If  so,  who  found  it  there,  and 
nnder  what  circumstances?  Was  Dr.  Baldwin's  spring  of  sufficient  depth 
to  drown  the  child?  Was  the  spring  in  a  public  or  secluded  place?  All 
these  facts  might  have  beeh  testified  to,  and  yet  the  record  contains  no 
such  evidence.  The  first  it  discloses  of  the  body  is  that  somebody  had 
found  it,  and  it  w^  under  a  box  near  the  spring.  Who  found  it  in  and 
took  it  out  of  the  spring? 

Before  we  are  asked  to  sanction  soserious  a  verdict  and  judgment,  even 
on  the  confession  of  a  defendant,  there  ought  to  be  furnished  us  some 
circumstances  tending  to  corroborate  that  confession,  since  the  law  will 
not  permit  a  conviction  to  stand  alone  upon  the  confession. 

In  this  case,  because  the  evidence  is  insufficient  to  establish  the  corpus 
delicti,  the  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded, 

Judges  all  present  and  concurring. 


Jim  Smith  v.  The  State. 

No,  SSJfS.    Deeided  Decewber  18. 

1.  Practice— Circiimflitantial  Evidence. — Charge  of  the  Oourt  properly  omits 
to  instract  the  jury  on  the  law  of  circumstantial  evidence  when  direct  evidence  has 
been  addnced  on  the  trial,  and  proof  of  confession  is  direct  evidence. 

2,  Same — Accomplice  Testimony. — A  person's  mere  knowledge  of  the  conunis- 
sion  of  a  crime,  in  the  absence  of  proof  implicating  him  therein,  does'  not  constitute 
sach  person  an  accomplice;  and  when  he  testifies  afi  a  witness  his  testimony  wül  not 
demaod  of  the  trial  ooort  a  Charge  upon  the  law  of  accomplice  testimony. 
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8.  Practice^New  Trial — Newly  Discovered  EvidexLce. — Controverting  the^ 
motion  for  new  trial  as  asked  for  upon  the  groand  of  newlj  discovered  evidence,  the 
State  showed  that  such  newly  discoyered  testimony  was  unworthy  of  credit,  and  wonld 
not  probably  affect  the  result  on  another  trial.  Held,  that  the  new  trial  was  properly 
refused. 

4.  Murder— Fact  Oase. — See  the  Statement  of  the  case  for  evidence  hdd  sofflcieiit 
to  Support  a  capital  conviction  for  murder. 

Appeal  from  the  District  Court  of  Lamar.  Tried  below  before  Hon^ 
E.  D.  McClellan. 

This  conviction  was  in  the  first  degree  for  the  murder  of  Andrew  Shea* 
ron,  the  death  penalty  being  assessed  against  the  appellant. 

The  proof  shows  that  the  deceased  was  the  proprietor  of  a  saloon  situ- 
ated  on  the  east  side  of  South  Main  Street,  near  the  Texas  &  Pacific  Hail- 
road  depot,  in  the  city  of  Paris,  the  said  depot  being  about  three-quarters 
of  a  mile  distant  from  the  public  Square.  Early  on  the  morning  of  May 
18,  1888,  his  dead  body  was  found  in  bed  in  his  room  in  the  rear  of  and 
adjoining  the  saloon.  His  skull  had  been  crushed  with  a  blunt  Instru- 
ment of  some  description,  but  the  instrument,  after  careful  search,  could 
not  be  found.  The  premises  showed  no  indications  of  having  been  opened 
by  force.  The  front  door  was  closed,  with  the  key  on  the  inside,  but  the 
back  door  was  open  or  slightly  ajar.  It  was  shown  that  one  Newt  Harris, 
now  deceased,  was  discharged  from  employment  in  the  said  saloon  a  few 
weeks  before  the  murder,  and  that  his  discharge  engendered  unfriendly 
feeling  between  him  and  the  deceased,  and  that  deceased  had  expressed 
fears  of  trouble  with  said  Harris,  and  requested  the  city  marshal  to  keep 
a  watch  on  him.  It  was  also  shown  that  the  defendant,  who  is  a  negro, 
was  in  a  manner  the  body  servant  of  Harris,  and  that  they  were  of  ten  seen. 
together  immediately  before  and  after  the  murder.  Deceased  had  two 
partners  interested  with  him  in  the  saloon,  one  of  whom  was  Dr.  Miller^ 
a  resident  of  the  Indian  Territory. 

George  W.  Wells  testified  for  the  State  that  he  was  general  manager  of 
the  cotton  compress,  which  was  situated  about  five  hundred  feet  distant 
from  Shearon^s  saloon  and  near  the  railroad  depot.  At  the  time  of  and 
for  two  weeks  after  the  murder  of  Shearon  the  defendant  worked  as  one  of 
the  hands  at  the  compress.  The  witness  did  not  know  where  he  went  to 
at  the  end  of  the  said  two  weeks,  when  the  compress  stopped  running 
and  the  hands  were  discharged.  Newt  Harris  had  worked  in  Shearon's 
saloon  as  barkeeper,  but  was  discharged  a  short  time  before  the  murder. 

William  Smith  testified  for  the  State,  in  substance,  that  at  the  time  of 
the  murder  he  was  an  officer  and  lived  about  one  and  a  quarter  miles  north- 
east  from  Paris.  A  few  days  after  the  murder  the  defendant  was  sent 
into  the  country  with  a  horse  by  Mr.  Hunt.  Mr.  Hunt  requested  wit- 
ness, who  was  going  in  the  direction  of  the  place  to  which  the  defendant 
was  to  take  the  horse,  to  point  out  the  place  to  defendant.     En  route  the 
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witnesB  asked  the  detendant  where  he  lived.  He  replied  that  he  lived 
near  the  Texas  &  Pacific  depot.  Witness  asked  him  if  *^that  was  not  a 
pretty  hard  neighborhood?"  He  replied  that  it  was;  that  a  bad  killing 
had  recently  occurred  there;  that  he  and  another  colored  man  saw  Andrew 
Shearon  ten  or  fif  teen  minutes  bef  ore  he  was  killed,  and  that  a  large  white 
man  was  present.  He  refused  to  teil  who  the  large  white  man  was,  but 
''turned  it  off  "  by  saying  that  he  was  a  railroad  man.  Newt  Harris  was 
a  very  large  and  powerful  white  man. 

J.  R.  Fietcher  testified  f or  the  State  that  he  was  barkeeper  at  the  White 
Elephant  Saloon  in  Paris  at  the  time  Shearon  was  murdered.  Newt  Harris 
and  defendant  came  into  that  saloon  early  on  the  morning  after  the  mur- 
der  and  took  a  drink,  Harris  treating.  They  then  went  into  the  rear 
apartment  of  the  saloon.  The  witness  saw  them  of ten  together,  before 
and  after  the  killing. 

Alice  White  was  the  next  witness  for  the  State.  She  testified  that  at 
the  time  of  the  murder  of  Shearon  she  lived  on  the  place  of  Mr.  A.  R. 
Craigo,  about  a  mile  and  a  quarter  from  the  railroad  depot,  and  she  did 
not  then  know  the  defendant.  About  a  month  or  more  after  the  murder 
she  moved  to  the  house  of  her  mother,  who  lived  near  the  said  depot, 
and  became  the  mistress  of  the  defendant,  with  whom  she  lived  and  slept 
for  three  or  four  months — her  mother  occupying  the  same  house.  One 
night,  about  three  weeks  before  his  arrest,  the  defendant  awakened  the 
witness  by  calling  the  name  of  Newt  Harris.  He  was  calling  Harris  in 
his  sleep.  The  witness  awakened  him  and  asked  him  what  he  meant  by 
calling  Newt  Harris's  name.-  He  replied,  "Damn  you,  shut  up!  You 
have  got  too  much  mouth!^'  Witness,  however,  insisted  upon  being  told, 
and  he  finally  said  to  witness,  '*  Newt  Harris  and  I  killed  Andrew  Shearon 
for  his  money.^'  He  would  teil  witness  no  more.  A  week  or  two  after- 
wards  a  negro  named  Fred  Boren  came  to  the  witness  near  the  depot 
hotel,  and  asked  if  she  knew  *'  Comanche  Jim,^^  the  defendant^s  psue- 
donym.  Witness  at  first  did  not  reply,  but  the  negro  displayed  so  great 
an  anxiety  to  see  the  defendant  that  she  finally  told  him  where  to  find 
him.  A  few  minutes  later  she  saw  the  defendant  and  Boren  engaged  in 
an  apparent  serious  conversation.  After  Boren  lef t  she  asked  defendant 
what  he  and  Boren  had  to  talk  about  so  seriously.  He  replied  that  wit- 
ness had  too  much  mouth,  and  then  told  her  that  they  had  discussed  the 
Shearon  murder,  and  that  he  would  have  to  leave  Paris  as  he  was  afraid 
somebody  would  swear  a  lie  on  him  and  break  his  neck.  The  witness 
and  defendant  came  to  an  amicable  Separation  a  short  time  before  the 
arrest  of  the  former.  Witness  did  not  voluntarily  appear  against  the  de- 
fendant. She  was  taken  by  an  officer  to  the  court  house  and  was  then 
swom  to  teil  the  county  oflScials  what  she  knew.  She  told  them  what 
she  has  testified  on  this  trial,  and  was  then  placed  in  jail,  as  a  means  of 
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eztorting  more  from  her,  but  after  she  convinced  the  officials  that  she 
knew  no  more,  ehe  was  released. 

Lucinda  Jones,  the  mother  of  the  preceding  witness,  testified  for  the 
State,  in  substance,  that  she  slept  in  the  same  room  oecupied  by  the  de- 
fendant  and  her  said  daughter,  who,  though  not  married,  lived  together 
as  husband  and  wife  for  several  months  after  the  murder.  The  mutter- 
ing  of  the  defendant  in  bis  sleep  attracted  the  attention  of  the  witness 
one  night.  He  used  Shearon's  name  in  bis  mutterings,  and  witness  asked 
him  what  was  the  matter  with  bim.  He  replied,  '*  That  man  Shearon  is 
bothering  me.'^  He  and  Alice  were  both  asleep.  Alice  did  not  live  at 
or  near  the  depot  at  the  time  of  the  murder. 

Harrison  Polk  testified  for  the  State  that  he  went  with  defendant  into 
Sbearon's  saloon  for  a  glass  of  beer  two  or  three  days  before  the  murder. 
From  the  saloon  they  went  to  the  depot  platform,  and  while  standing  there 
talking  they  observed  Shearon  standing  in  bis  front  door.  Pointing  to 
Shearon,  the  defendant  said,  "  Yonder  is  a  damned  son-of-a-bitch  I  am 
going  to  do  up.  He  has  not  treated  me  right.'*  On  the  morning  after 
the  murder  the  witness  met  the  defendant  on  Clarksville  Street,  when 
the  defendant  said  to  him,  "  I  did  that  damned  son-of-a-bitch  up  last 
•  night.''  Witness  replied,  ^'Don't  teil  me  about  it,  for  if  I  am  called 
upon  I  will  teil  it.''  Several  months  afterwards  defendant  asked  witness 
if  he  had  ever  divulged  bis  statement  on  Clarksville  Street.  The  witness 
told  him  that  he  had  not,  and  defendant  said  that  he  was  going  to  leave 
Paris,  as  he  was  afraid  of  arrest  for  the  murder  of  Shearon.  The  first 
person  to  whom  witness  related  these  facts  was  officer  Polk  Borns,  who 
was  engaged  in  working  up  the  case.  Burris  told  the  witness  to  keep  bis 
knowledge  to  himself  until  he  was  called  upon  to  testify  in  regard  to  it. 

Tom  Miller  testified  for  the  State  that  some  time  after  the  death  of 
Newt  Harris  he  had  a  conversation  with  defendant  about  the  killing  of 
Shearon,  in  the  course  of  which  the  defendant  said,  **  The  man  who  killed 
Andrew  Shearon  is  dead;  you  are  behind  the  excitement." 

Smith  Gordon  testified  for  the  State  that  subsequent  to  the  murder  of 
Shearon  he  met  the  defendant  in  the  Indian  Nation,  on  which  occasion 
the  defendant  told  him  that  he  was  afraid  to  go  back  to  Paris,  as  a  ßeri- 
ous  Charge  was  pending  there  against  him.  He  did  not  teil  witness  what 
the  Charge  was,  nor  did  the  witness  hear  of  Shearon's  murder  until  after 
he  got  back  to  Paris. 

John  Crow  testified  for  the  State  that  he  was  f oreman  of  the  'Frisoo 
yards  at  the  time  of  the  murder  of  Shearon.  He  went  to  Lapita,  Indian 
Territory,  on  June  13,  1888,  and  on  bis  arrival  at  that  point  met  the  de- 
fendant. He  did  not  know  how  long  the  defendant  had  then  been  in 
Lapita.     State  closed. 

Of  the  witnesses  for  the  defense  who  impugned  the  reputation  of  the 
State's  witness  Alice  White  for  truth  and  veracity,  all  save  one  admitted 
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on  cross-examination  that  they  had  never  heard  a  person  saj  she  was  un- 
worthy  of  belief  on  oath. 

Sheriff  Gunn  teetified  for  the  State  that  he  heard  Alice  White  relate 
what  she  knew  about  the  murder  several  different  times.  She  was  always 
reluctant  to  talk  about  it,  and  always  told  the  same  story,  conforming  in 
every  detail  to  her  testimony  on  this  trial.  Mr.  Minor,  one  of  the  grand 
Jurors  who  found  the  indictment  against  the  defendant,  testified  that 
Alice  White's  testimony  beföre  the  grand  Jury  and  on  the  trial  was  cir- 
cumstantially  the  same. 

The  evidence  set  up  in  the  motion  for  new  trial  as  newly  discovered 
was  embodied  in  the  affidavits  of  Anna  Logan  and  J.  H.  Minton.  Anna 
Logan's  affidavit  sets  forth  that  at  about  ten  o^clock  on  the  fatal  night 
«he  saw  Newt  Harris  and  Alice  White  standing  together  on  the  depot 
platf orm^  about  fif ty  feet  from  Shearon's  saloon,  looking  towards  the  said 
saloon;  that  in  passing  near  the  said  parties  she  heard  Harris  say  to  Alice 
White,  *'It  is  too  early,  Alice,  to  go  over  there  yet;"  that  she,  aflSant, 
was  at  that  time  sleeping  in  the  same  room  near  the  depot,  in  which 
Alice  White  slept,  and  that  on  the  following  moming  she  saw  the  said 
Alice  pull  ofE  a  Woody  dress  which  she  threw  into  a  corner  of  the  room; 
that  during  the  day  Alice  told  affiant  that  she,  Alice,  had  bumed  the 
''damned  dress, ^^  and  that  a  few  days  later  Newt  Harris  told  her,  affiant, 
that  if  she  ever  said  anything  about  the  killing  of  Shearon  he,  Harris, 
would  kill  affiant. 

Minton^s  affidavit  sets  out  as  foUows:  "William  Miller  hired  Newt 
Harris  to  kill  Andy  Shearon.  Miller  gave  Newt  Harris  the  sum  of  fif  ty 
dollars  to  kill  Andy  Shearon  for  sleeping  with  his,  Miller's,  wife.  Miller 
carried  with  him  to  the  Indian  Nation  the  piece  of  iron  with  which 
Newt  Harris  killed  Shearon.  James  Smith,  the  defendant,  had  nothing 
to  do  with  the  killing  of  Andy  Shearon.  Newt  Harris  did  that  killing 
at  the  request  of  William  Miller.'^ 

The  State  controverted  the  motion  for  new  trial,  and  called  J.  H.  Min- 
ton as  its  first  witness.  He  testified,  in  substance,  that  he  did  not  witness 
the  murder  of  Andrew  Shearon,  and  did  not  know  who  killed  him.  He 
signed  the  affidavit  in  support  of  the  defendant's  motion  for  new  trial, 
affirming  that  the  defendant  had  nothing  to  do  with  the  killing,  and 
that  the  murder  was  committed  by  Newt  Harris,  because  said  Harris  told 
him  that  he,  Harris,  killed  Shearon,  and  because  Dr.  William  Miller,  of 
the  Indian  Territory,  also  told  him  that  he,  Miller,  hired  Harris  to  kill 
Shearon,  paying  Harris  fifty  dollars  for  doing  it.  Witness  went  to  Ant- 
lers, in  the  Indian  Nation,  on  the  moming  that  Shearon  was  found  dead. 
He  went  on  the  Trisco  passenger  train,  leaving  Paris  between  7  and  8 
o'clock  a.  m.  On  the  depot  platform  at  Antlers  he  saw  Dr.  Miller  talk- 
ing  to  a  Choctaw  Indian.  He,  Dr.  Miller,  then  had  a  piece  of  iron  in  his 
hand.     In  witness^s  presence  and  hearing  Dr.  Miller  said  to  the  Choctaw 
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Indian,  ^'I  hired  and  gave  Newt  Harris  $öO  to  kill  Shearon.  Shearoa 
will  never  f — k  another  man's  wife."  Miller  then  walked  off  and  hid  the 
piece  of  iron  under  a  log  about  300  yards  distant  from  the  depot.  He 
told  witness  that  the  said  iron  was  the  Instrument  Harris  killed  Shearon 
with,  and  that  he  gave  it  to  Harris  for  that  purpose.  Harris  afterwards 
told  the  witness  that  Dr.  Miller  gave  bim  $50  for  killing  Shearon.  The 
witness  was  positive  that  he  went  to  Antlers  on  the  regulär  ^Frisco  pas- 
sengers  train,  leaving  Paris  early  in  the  morning. 

To  contradict  this  witness  the  State  proved  by  two  witnesses,  one  of 
them  being  the  attorney  for  the  'Frisco  Eailroad,  that  no  passenger 
trains  going  from  Paris  to  Antlers  had  ever  run  over  that  road  in  the 
morning,  but  on  the  contrary  had  always  left  Paris  for  that  point  after 
six  o'clock  in  the  evening.  H.  B.  Birmingham,  the  then  county  attor- 
ney of  Lamar  County,  testified  that  subsequent  to  the  murder  of  Shearon^ 
a  Mr.  Frazier,  upon  information  he  received  from  Minton,  swore  out  an 
affidavit  charging  Dr.  Miller  with  complieity  in  the  murder.  Minton 
was  brought  before  the  witness  and  sworn,  but  he  swore  to  nothing  upoik 
which  a  charge  against  Miller  could  be  based.  Under  oath  at  that  time^ 
Minton  said  nothing  whatever  in  regard  to  Miller's  complieity  in  tha 
murder. 

The  State  next  called  Anna  Logan  to  the  stand.  She  testified  that  the 
facts  set  out  in  her  affidavit  in  support  of  the  defendant's  motion  for  new 
trial  were  true  in  every  particular,  except  that  she  was  mistaken  in  stat- 
ing  in  her  affidavit  that  she  and  Alice  White  occupied  the  same  room  at 
the  time  of  the  murder.  As  a  matter  of  fact,  they  occupied  the  same 
house  near  the  depot,  but  different  rooms. 

To  contradict  the  witness  Anna  Logan  the  State  proved  by  A.  B.  Craigo 
that  at  the  time  of  the  murder  of  Shearon  he  lived  in  Paris,  about  a  mile 
and  a  quarter  north  of  the  Texas  &  Pacific  depot.  The  State's  witness 
Alice  White  was  then  in  his  employ,  and  lived  at  bis  house,  and  was  at 
his  house  as  late  as  nine  o^clock  on  the  fatal  night. 

No  brief  for  appellant. 

W,  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  JüDGE. — On  the  night  of  May  18, 1888,  Andrew  Shearon  was 
murdered  in  his  bed,  his  skull  having  been  crushed  and  broken  in  several 
places  by  blows  inflicted  with  some  Munt  Instrument.  Jim  Smith,  the 
defendant,  Stands  convicted  of  said  murder,  the  conviction  being  for  mur- 
der in  the  first  degree,  with  the  death  penalty  assessed. 

There  has  been  no  presentation  of  the  case  in  behalf  of  the  defendant 
in  this  court,  nor  is  there  an  assignment  of  errors  in  the  record.     In  aa 
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original  and  amended  motion  for  a  new  trial  errors  are  complained  of 
which  we  will  notice. 

These  are:*  1.  That  the  court  failed  to  instruct  the  jnry  as  to  circum- 
stantial  evidence.  This  was  not  error^  as  the  inculpatorj  evidence  was 
not  whoUy  circumstantial.  There  was  proof  that  the  defendant  confessed 
to  having  committed  the  murder^  and  a  confession  is  direct  and  not  cir- 
cumstantial evidence.  It  is  only  when  the  inculpatory  evidence  is  whoUy 
circumstantial  that  an  Instruction  as  to  that  character  of  evidence  is  de- 
manded.  Willard  v.  The  State,  26  Texas  Ct.  App.,  126;  Heard  v.  The 
State,  24  Texas  Ct.  App.,  103;  Carr  v.  The  State,  Id.,  562. 

2.  That  the  court  failed  to  instruct  the  jury  in  relation  to  accomplice 
testimony. 

This  was  not  error,  because  there  was  no  evidence  demanding,  or  which 
would  have  warranted  such  an  Instruction.  Mere  knowledge  on  the  part 
of  a  witness  that  the  defendant  committed  the  crime  does  not  render  such 
witness  an  accomplice  so  as  to  require  corroboration  of  his  testimony. 
To  require  or  Warrant  an  Instruction  on  accomplice  testimony,  there  must 
be  some  evidence  of  a  witness's  complicity  in  the  crime  for  which  the  de- 
fendant is  being  tried.  Pitner  v.  The  State,  23  Texas  Ct.  App.,  366; 
Kerrigan  v.  The  State,  21  Texas  Ct.  App.,  487;  Brown  v.  The  State,  6 
Texas  Ct.  App.,  286;  Ham  v.  The  State,  4  Texas  Ct.  App.,  645.  There 
was  no  such  evidence  in  this  case. 

3.  That  a  new  trial  should  have  been  granted  the  defendant  upon  the 
ground  of  newly  discovered  evidence.  This  ground  of  the  motion  was 
controverted  by  the  State,  and  we  think  successf  ully.  It  was  shown  that 
the  pretended  newly  discovered  evidence  was  not  worthy  of  credit,  and 
of  a  character  which  would  not  be  likely  to  change  the  result  on  another 
trial.    Rucker  v.  The  State,  7  Texas  Ct.  App.,  549. 

4.  That  a  new  trial  should  have  been  granted  the  defendant  because 
the  verdict  of  the  jury  is  contrary  to  the  evidence.  We  have  carefuUy 
considered  the  evidence,  and  our  judgment  is  that  the  conviction  is  in 
accordance  with,  and  fuUy  supported  by  it.  Defendant  confessed  that 
he  committed  the  murder,  and  his  confession  is  strongly  corroborated  by 
other  facts  proved. 

Finding  no  error  in  the  conviction  it  is  aflBrmed. 

Aßrmed. 

Jndges  all  present  and  concurring. 
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Will  Shülze  v.  The  State. 

No.  S069,    Decided  Decemb^  18. 

1*  PracÜoe— Accomplice  and  Accomplice  Testimony— Charge  of  the  Court. 
Xvidence  which  tonds  to  establish  tlie  oomplicity  of  a  prosecuting  witness  as  an  ac- 
^»mplice  to  the  offense  on  trial,  requires  that  the  question  of  such  complicity  shall  b© 
submitted  to  the  jury  in  connection  with  proper  Instructions  as  to  the  neceasary  cor- 
Toboration  of  accomplice  testimony.  See  the  opinion  in  exteriMo  for  evidence  hM^  to 
present  the  coraplicity  of  the  witness  Lunsford,  as  an  accomplice,  as  an  issue  in  the 
ease,  and  to  have  demanded  of  the  trial  court  a  proper  charge  upon  accomplice  teeü- 
mony. 

2.  Same— SurpriBO — Continuance. — Upon  the  introduction  by  the  State  of  incal- 
patory  evidence  which  operated  a  surprise,  the  defendant  moved  to  withdraw  his  an- 
nouncement,  and  for  a  continuance  to  obtain  testimony  whereby  he  could  meet  the  sald. 
inculpatory  evidence.  Held^  that  the  absent  testimony  being  such  as  was  calculated, 
under  the  circumstancee  of  the  case,  to  conf ute  the  said  inculpatory  evidence,  and  the 
motion  showing  service  upon  the  absent  witness,  and  that  he  was  confined  to  his  bed 
l)y  illness,  the  motion  should  have  been  granted.     See  the  opinion. 

Appeal  from  the  District  Court  of  Titue.  Tried  below  before  Hon. 
Felix  J.  McCord. 

The  death  penalty  was  assessed  against  fche  appellant  npon  his  convic- 
iion  in  the  first  degree  for  the  murder,  in  Titas  County,  Texas,  on  the 
lOth  day  of  December,  1888,  of  James  E.  King,  and  M.  A.  M.  King, 
Änd  Armina  King,  and  J.  B.  King,  and  T.  W.  King,  and  C.  W.  King, 
And  J.  E.  King,  and  Ida  E.  King. 

The  evidence  bearing  upon  the  rulings  of  the  conrt  is  fally  stated  in 
the  opinion  of  the  court. 

•  8.  P.  Pounders,  for  appellant. 
W.  L.  Davidson,  Assistant  Attomey-Oeneral,  for  the  State. 

Hübt,  Jüdoe. — This  is  a  conviction  for  murder  of  the  first  degree  with 
the  death  penalty  assessed. 

The  corpus  delicti  was  we  think  amply  established.  The  bodies  or  por- 
tions  thereof  were  found,  and  süfficiently  identified  to  establish  the  fact 
of  the  death  of  the  persons  charged  to  have  been  killed  (Willson's  Crim. 
Stats.,  549),  and  it  is  by  the  circumstances  made  clear  and  certain  that 
their  deaths  were  caused  by  the  violence  of  some  person  or  persons. 

The  conviction  depends  mainly  upon  tlie  testimony  of  Albert  Lnnsf  ord. 
The  murder  occurred  on  Monday  night,  December  10,  1888.  Lunsford 
swears  that  on  Wednesday  night  preceding  the  night  on  which  the  mur- 
der was  committed  the  appellant  in  a  conversation  with  him,  said  to  him 
'*  that  he  and  George  Shulze  (his  brother)  were  going  to  kill  old  man 
King  and  his  family  on  the  following  Monday  night  and  burn  down  the 
house.^'    That  "on  the  Wednesday  night  after  the  fire  the  defendan 
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asked  me  if  I  had  heard  of  the  fire.  I  told  him  I  had  heard  of  it.  He 
then  Said,  *I  reckon  old  man  Kiug  will  not  prosecute  me  now.  George^ 
and  I  did  them up/  Sometime  after  this  the  defendant  said  me,  'Albert, 
you  are  the  only  person  who  knowB  about  that  thing,  and;  God  damn 
you,  if  you  teil  it  I  will  kill  you.'  I  said  to  him,  *  How  did  you  get  at 
that  thing,  anyhow?'  He  replied,  'I  chopped  the  old  man's  head  open 
with  the  edge  of  the  axe;  knocked  the  old  woman  in  the  head  with  the 
back  of  the  axe,  and  George  did  the  children  up  with  the  hatchet,  and 
we  then  set  fire  to  the  house.'''    This  was  in  March,  1889. 

Lunsford,  it  is  true,  is  corroborated  by  the  testimony  of  Thos.  Walker^ 
John  Davis,  Andy  Taylor,  Isaac  Johnson,  and  Steve  Walker.  But  the- 
State  relied  upon  thefact  that  a  certain  ^'towsack,''  patched  withapiece 
of  striped  cloth,  and  a  quilt,  or  piece  of  quilt,  were  found  on  the  road 
leading  from  the  King  place  to  the  house  of  John  Shulze,  where  defend* 
ant  lived,  as  evidence  tending  to  show  the  defendant's  guilt. 

Mrs.  J.  E.  Johnson  says  that  she  lived  with  her  husband  about  three- 
fonrths  of  a  mile  from  King's;  that  on  the  morning  after  the  fire,  her 
husband  went  to  the  scene  of  the  fire,  and  she  soon  foUowed;  that  there 
were  only  two  or  three  persons  there  when  she  got  there;  that  she  did  not 
stay  long,  and  that  as  she  returned  home  she  found  lying  on  the  edge  of 
the  road  a  piece  of  bed  quilt  and  an  ordinary  tow  sack,  with  a  domestia 
string  to  it,  and  a  large  patch  on  it;  that  she  picked  them  up  and  carried 
them  home;  that  they  were  lying  on  the  edge  of  the  King  road,  and  that 
this  was  the  road  usually  traveled  in  going  from  the  place  where  the  de- 
fendant lived  to  the  place  where  the  deceased  lived.  The  witness  was 
shown  the  sack  and  quilt,  and'  she  identified  them  as  the  ones  found  by 
her. 

Andy  Taylor,  a  witness  for  the  State,  being  on  the  stand,  and  the  sack 
and  piece  of  quilt  being  shown  to  him,  said:     ^'I  think  I  know  both  the 

sack  and  the  quilt.     About weeks  before  Mr.  King's  house  and  fam- 

ily  were  bumed,  I  picked  cotton  for  one  week  for  old  man  John  Shulze, 
and  Albert  Lunsford  picked  cotton  there  the  same  week.  We  picked 
cotton  together,  and  this  is  Lunsford's  sack.  Albert  Lunsford  picked 
cotton  in  this  sack,  or  one  just  like  it.  The  sack  he  picked  in  was  a  tow 
sack,  and  had  a  large  patch  on  the  bottom  out  of  striped  cloth  like 
that  one,  and  had  a  string  on  it  just  like  this  has.  While  I  was  at  Mr. 
John  Shulze's  they  wanted  me  to  ride  a  wild  mule,  and  tore  a  piece  of 
quilt  off  of  an  old  quilt  like  this  to  put  under  the  saddle.  This  looks 
like  the  same  piece  that  I  used  in  riding  John  Shulze's  wild  mule.'^ 

On  cross-examination  this  witness  says:  '^I  picked  cotton  at  John 
Shulze's  with  Albert  Lunsford,  and  know  that  he  picked  cotton  in  that 
sack  that  week,  or  at  least  one  just  like  it.  That  is  Albert  Lunsford's 
sack.'' 

Lunsford  swears  that  he  never  saw  the  sack  before,  nor  did  he  remem- 
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ber  ever  seeing  the  piece  of  quilt.  He  admits  picking  cotton  with  Andy 
Taylor  one  week  at  John  Shulze^s.  He  states  that  in  September  (before 
the  burn),  he  bought  six  yards  of  cloth  just  like  the  patch  on  the  sack 
f rom  Southerland,  in  Cookville,  to  make  some  Shirts,  and  got  Mrs.  Shulze 
(mother  of  the  defendant)  to  make  them.  She  made  him  two  Shirts. 
The  patch  on  the  sack,  he  says,  is  of  the  same  kind  of  cloth  that  the 
Shirts  were  made  of . 

Southerland  being  shown  the  sack  says,  *^I  think  I  sold  the  cloth 
(alluding  to  the  patch)  to  Albert  Lunsford.     I  sold  him  six  yards  of  it/' 

Mrs.  Shulze  (mother  of  the  defendant)  says,  **  I  have  never  seen  this 
sack  before.  It  does  not  belong  on  our  premises.  It  is  not  mine,  and  I 
never  saw  it  before.  I  picked  cotton  with  the  boys  last  fall,  and  know 
that  this  sack  was  not  used  for  a  cotton  sack  on  our  premises.  I  never 
put  that  patch  on  this  sack.  I  did  make  Albert  Lunsford  two  Shirts  last 
fall  out  of  striped  cloth,  but  it  was  not  that  kind  of  cloth.  He  brought 
me  six  yards  of  cloth  to  make  him  two  shirts,  and  I  made  them  for  him. 
It  took  all  of  the  six  yards  to  make  the  two  shirts.  I  don't  think  there 
was  a  piece  left  as  large  as  my  band.  I  think  I  have  some  of  the  scraps 
at  home.  I  know  this  piece  of  quilt  was  never  used  on  our  premises  for 
any  purpose.  I  never  had  a  quilt  or  piece  of  quilt  like  it>  and  am  certain 
there  was  none  on  my  place  like  it.  I  never  saw  it  before.  This  may  be 
Albert  Lunsford^s  sack,  but  it  is  not  mysack,  and  does  not  belong  to  my 
premises. '* 

We  have  set  out  in  füll  all  the  testimony  bearing  upon  the  sack,  patch, 
and  quilt,  for  the  purpose  of  presenting  the  question  we  desire  to  discuss, 
which  is  the  failure  of  the  court  to  submit  to  the  jury  the  instructions 
relating  to  the  corroboration  of  an  accomplice.  Is  there  evidence  in  this 
record  tending  to  show  that  Lunsford  was  an  accomplice?  If  so,  the 
court  should  have  informed  the  jury  of  the  necessity  of  corroborating 
his  testimony.  Counsel  at  the  time  objected  to  the  Charge  of  the  court 
because  of  this  Omission,  reserving  a  bill. 

The  learned  judge  refused  to  submit  such  instructions  because  he  says 
**the  testimony  did  not  show  Lunsford  to  be  an  accomplice.'*  New,  as 
above  said,  the  State  relied  upon  the  fact  that  the  sack  with  the  peculiar 
patch,  and  the  piece  of  quilt,  were  f ound  early  next  morning  on  the  road 
leading  f rom  King's  to  the  house  of  defendant,  as  evidence  of  defendant's 
guilt,  proving  by  Taylor  that  the  piece  of  quilt  belonged  at  Shulze's,  and 
by  Lunsford  that  the  patch  on  the  sack  was  of  certain  cloth  out  of  which 
Mrs.  Shulze  had  made  his,  Lunsford's,  shirts — thus  attempting  to  show 
that  the  sack  came  f rom  Shulze's  as  well  as  the  quilt,  and  that  hence  the 
defendant  was  the  person  who  dropped  these  articles  in  going  to  or  f rom 
the  place  of  the  murder  on  the  night  the  murder  was  committed,  But 
Taylor  swears  very  positively  that  the  sack  belonged  to  Lunsford;  that 
he  saw  it  the  fall  before  the  murder  in  the  possession  of  Lunsford;  and 
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not  only  ßo,  but  the  "  sack  had  a  large  patch  on  the  bottom  out  of  striped 
doth^  just  like  that  one^  and  had  a  string  on  it  just  like  this  has/'  Mrs. 
Shulze  swears  she  never  saw  the  sack  before;  that  it  did  not  belong  on 
her  place.  Lunsford  swears  he  never  saw  the  sack  before;  that  it  was 
not  bis,  and  had  never  belonged  to  him;  that  he  used  a  white  cotton  sack 
at  Shulze's  when  he  picked  cotton  there,  and  that  the  patch  on  the  sack  in 
evidence  was  just  like  the  cloth  of  which  Mrs.  Shulze  made  the  Shirts  f or 
him. 

Now,  if  the  sack  belonged  at  the  Shulze  place,  being  found  under  the 
surrounding  circumstances  presented  in  this  record,  it  would  be  a  cir- 
oumstance  against  the  defendant;  and  if  it  belonged  to  Lunsford,  the 
circumstances  are  such  as  to  make  it  as  cogent  a  fact  against  him,  as 
ander  the  other  hypothesis  it  would  be  against  the  defendant.  It  being 
evident  that  the  person  who  dropped  the  sack  dropped  the  quilt  also,  and 
as  there  is  no  evidence  that  Lunsford  was  connected  with  the  quilt — Tay- 
lor swearing  it  belonged  at  Shulze's — the  State  contends  that  this  elimi- 
nates  the  sack  f  rom  the  case,  the  contest  being  over  the  quilt.  If  it  were 
certain  the  quilt  came  from  Shulze's  this  would  be  a  streng  position.  But 
is  it  certain?  Taylor  saw  the  quilt  once,  on  the  occasion  when  he  rode 
the  mule,  while  at  Shulze^s  picking  cotton.  This  was  in  September,  as 
we  gather  from  the  record.  He  saw  it  next  at  the  trial  in  April,  seven 
months  af ter.  It  would  be  remarkable  indeed  f or  him  to  identify  a  piece 
of  quilt  under  such  circumstances.  But  in  fact  he  is  not  at  all  certain 
that  the  quilt  is  the  same  used  by  him  on  the  mule.  He  says  '^this  looks 
like  the  same  piece  that  I  used  in  riding  John  Shulze's  wild  mule.^'  Was 
there  anything  peculiar  about  this  piece  of  quilt  to  rivet  the  attention  of 
Taylor?  Was  it  home  made?  What  was  its  color?  We  are  left  in  the 
dark  upon  these  matters  of  description.  That  it  looked  just  like  the 
piece  may  be  trae,  and  still  it  may  not  be  the  same.  Numbers  of  persona 
living  in  that  vicinity  may  have  had  quilts  just  like  it.  Stores  are  filled 
with  quilts  of  the  same  pattern.  Our  women  have  to  a  great  extent  ceased 
to  make  them.     It  is  unprofitable  in  this  day  and  time  to  make  them. 

Taylor  is  nothing  like  as  clear  and  positive  that  the  quilt  was  the  same 
used  by  him  as  he  is  that  the  sack  belonged  to  Lunsford.  Mrs.  Shulze 
«wears  positively  that  the  piece  of  quilt  did  not  belong  to  her  place,  and 
thongh  she  be  the  mother  of  defendant,  she  may  teil  the  truth.  She  is 
oertainly  entitled  to  as  much  credit  as  Lunsford,  upon  whose  testimony 
this  prosecution  mainly  depends,  and  who  Stands  in  this  record  a  con- 
fessed  liar. 

It  being  conceded  that  the  sack  and  quilt  were  dropped  by  the  same 
person,  and  that  the  evidence  is  strenger  in  support  of  the  hypothesis  that 
the  sack  belonged  to  Lunsford  than  that  the  quilt  belonged  at  Shulze's, 
the  inference  that  Lunsford  dropped  them  is  strenger  than  it  is  that  they 
were  dropped  by  the  defendant. 
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To  re-state:  The  sack  and  quilt  are  so  closely  connected  that  the  in- 
ference  is  clear  that  they  were  lef t  on  the  road  by  the  same  person.  Tay- 
lor is  certain  that  the  sack  belonged  to  Lunsford.  He  believes  that  the 
quilt  belonged  at  Shulze's.  The  person  who  left  these  articles  on  the 
road  was  probably  guilty  of  the  murder.  The  more  certain  the  fact,  the 
inore  certain  the  conclusion.  Lunsford  owned  the  sack — of  this  Taylor 
is  certain.  Lunsford  may  have  had  a  piece  of  quilt  like  that  used  by 
Taylor  on  the  mule.  This  is  not  unreasonable,  as  we  have  shown  above. 
It  is  more  reasonable  than  that  Shulze  had  the  sack,  because  Taylor  ia 
certain  that  Lunsford  owned  the  sack,  giving  very  plausible  reasons  for 
knowing  this  fact,  viz.,  the  large  patch  on  the  bottom  and  the  string. 
He  is  not,  and  in  the  very  nature  of  things  could  not  be  certain,  nnder 
.the  circumstances,  that  the  quilt  belonged  at  Shulze's.  Hence,  the  in- 
ference  is  strenger  that  Lunsford  left  these  articles  on  the  road  than  that 
defendent  left  them.  By  a  circumstance  Lunsford  is  criminated;  there- 
fore,  the  necessity  of  proper  Instructions  to  the  jury  relating  to  the  cor- 
roboration  of  this  witness.  The  jury  should  have  been  permitted  to  pass 
upon  the  fact  as  to  whether  Lunsford  was  an  accomplice,  and  if  so,  then 
they  should  have  been  inforraed  of  the  necessity  and  the  nature  of  the 
corroboration  required  by  the  Statute.  The  necessity  of  such  a  Charge  is 
intensified  for  two  reasons:  1.  The  circumstances  surrounding  Lunsford 
when  he  first  divulged  the  confessions  of  defendant.  There  was  a  com- 
mittee  formed  consisting  of  about  200  persons.  Lunsford  was  suspected. 
The  country  was  very  greatly  excited.  He  knew  that  suspicion  rested 
upon  him.  2.  He  lied  most  egregiously  about  his  knowledge  of  this  mur- 
der, and  repeated  his  f alsehoods.  He  lied  as  to  his  reason  for  lying,  say- 
ing  that  the  reason  why  he  had  denied  knowing  anything  of  the  murder 
was  that  he  was  afraid  of  defendant.  Afraid  of  defendant  with  a  posse 
of  200  men  at  his  back!  This  is  monstrous.  No  sane  man  could  believe 
such  stuff.  His  Version  of  defendant's  confession  comes  in  such  a  ques- 
tionable  shape  as  to  stagger  credulity.  The  times  and  places,  and  the 
matter  rtself  are  unnatural  and  unreasonable,  but  may  be  true.  In  vievr 
of  all  these  things  we  say  that  the  necessity  for  a  Charge  on  the  testimony 
of  an  accomplice  was  intensified,  and  should  have  been  given. 

We  are  not  to  be  understood  as  holding  that  if ,  under  proper  rulings 
and  Instructions,  the  jury  should  convict,  we  would  set  aside  the  verdici 
because  of  the  insufficiency  of  the  evidence.  The  jury  being  the  judges 
of  the  credibility  of  the  witnesses,  it  is  their  province  to  pass  upon  the 
weight  of  the  evidence,  and  not  this  court.  Lunsford  and  others  swear 
to  facts  which,  if  true,  are  amply  sufficient  to  Warrant  a  conviction  of 
murder  of  the  first  degree.  In  fact,  there  is  no  murder  of  the  second 
degree  in  this  case,  and  the  court  did  right  in  not  charging  upon  that 
degree. 

When  the  State  brought  forward  and  put  in  evidence  the  facts  relating^ 
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to  the  sack  and  piece  of  quilt  the  appellant  moved  to  witbdraw  the  case 
from  the  Jury  and  for  a  continuance,  claiming  surprise.  In  his  motion 
he  set  forth  that  he  could  prove  by  John  Shulze  that  neither  the  sack 
nor  piece  of  quilt  belonged  on  his  premises.  There  had  been  an  ex- 
amination  of  this  case  before  a  justice,  and  no  witnee^p  mentioned  the 
Back  or  piece  of  quilt.  John  Shulze  was  at  home  sick  in  bed.  He  had  been 
subpoenaed,  and  in  fact  there  is  no  question  but  that  the  appellant  had 
nsed  proper  diligence  to  secure  his  attendance.  Appellant  and  his  coun- 
sel  swear  that  neither  of  them  ever  heard  of  the  sack  or  quilt  until  de- 
veloped  on  the  trial.  We  are  of  opinion  that  the  motion  should  have 
been  granted. 

Because  of  the  error  in  the  charge  noticed,  and  because  the  court  erred 
in  not  granting  the  motion  to  witbdraw  the  case  from  the  jury  and  con- 
tinue,  the  judgment  must  be  reversed  and  the  case  remanded  for  another 
trial. 

Other  supposed  errors  will  not  arise  upon  another  trial. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 
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Alfred  Hudsok  v.  The  State. 

No.  2775,    Decided  January  SB. 

1.  Practice — Jury  Law. — ^The  rule  is  statutory  that  when  the  special  venire  is 
called  in  a  capital  caae  eitber  party  may  have  attachments  for  absent  veniremen,  re- 
tnmable  instanter.  And  in  selecting  the  jury  from  tbe  persons  summoned,  tbey  must 
be  called  and  passed  upon  seriatim  as  tbeir  names  appear  upon  tbe  list;  and  a  person 
wbo  bas  been  summoned  but  is  not  present  may,  upon  bis  appearance  before  tbe  jury 
is  completed,  be  tried  as  to  bis  qaalifications  and  impaneled  as  a  Juror  unless  cbal- 
leoged;  but  no  cause  sball  be  unreasonably  delayed  on  account  of  tbe  absence  of  such 
person,  even  tbougb  an  attachment  be  out  for  bim  at  tbat  time.  Wbat  will  amount 
to  an  unreasonable  delay  rests  in  tbe  sound  discretion  of  tbe  trial  judge,  and  bis  action 
in  tbe  premises  will  be  revised  only  upon  an  abuse  of  tbat  discretion.  Note  tbat  in 
Ulis  case  tbese  rules  were  in  no  wise  infringed  in  tbe  Organization  of  tbe  trial  jury. 

2.  Same. — ^An  ' '  objectionable  juror"  witbin  statutory  meaning  is  one  against  wbom 
fiucb  cause  for  cballenge  exists  as  would  likely  affect  bis  competency  or  impartiality 
in  tbe  trial.  Merely  tbat  a  "juror  objectionable  to  tbe  defendant"  was  impaneled  and 
sat  upon  tbe  jury,  is  not  an  exception  sufficient  to  raise  tbe  question  of  tbe  juror's 
Status  in  tbis  court. 

3.  Same — Gases  Distixig:uis]ied. — After  tbe  special  venire  was  exbausted  in  tbis 
case,  reaort  was  bad  to  tbe  list  of  twenty-tbree  jurymen  drawn  by  tbe  clerk  from  tbe 
regulär  jury  for  tbe  week.  Tbe  calling  of  tbe  names  of  tbese  Jurors  disclosed  tbat 
aeveral  of  tbem  bad  been  impaneled  on  tbe  trial  of  anotber  felony  case,  and  were  tben 
in  retirement  deliberating  upon  a  verdict.  Tbe  defense  moved  for  postponement  until 
the  Said  Jurors  could  be  brougbt  in  and  passed  upon  in  tbe  order  in  wbicb  tbeir  names 
appeared  upon  tbe  list.  Tbe  motion  was  overruled.  Certifying  tbe  bill  of  exceptions 
tobis  action  in  tbis  matter,  tbe  trial  judge  states  as  follows:  "Tbe  callof  tbe  re- 
miünder  of  tbe  panel  was  proceeded  witb  and  tbe  Jurors  passed  upon,  and  tbe  Allcorn 
jury  being  unable  to  agree  was  discbarged,  and  tbe  Jurors  were  called  and  passed  on 
in  tbis  case  before  tbe  talesmen  were  ordered."  Heldy  tbat  tbe  action  of  tbe  trial  court 
was  not  error.  Note  distinction  between  tbis  and  tbe  cases  of  Bates  v.  Tbe  State,  19 
Texas,  123,  and  Tburston  v.  Tbe  State,  18  Texas  Ct.  App.,  26. 

4.  Same. — "  Wben  a  juror  is  misnamed  in  tbe  copy  of  tbe  special  venire  served  on 
the  defendant,  it  is  tbe  proper  practice  to  stand  bim  aside."  Refusal  to  stand  aside  a 
special  venireman  for  tbis  cause,  upon  tbe  Organization  of  tbe  jury  in  tbis  case,  was 
error,  but  tbe  error  was  immaterial  in  view  of  tbe  fact  tbat  be  was  peremptorily  cbal- 
lenged  by  tbe  defense,  and  that  no  objectionable  juror  was  impaneled  on  the  trial. 

5.  Evidence. — Tbe  defense  on  the  cross-examination  of  a  State's  witness  proved 
certain  matters  relating  to  the  defendant's  attempts  to  prosecute  tbe  deceased  before 
tbe  witness,  wbo  was  a  justice  of  the  peace.  The  State,  in  response,  was  permitted  to 
prove  by  the  said  witness,  over  defendant's  objection,  that  the  deceased  bad  previously 
instituted  prosecutions  before  bim  against  the  defendant.  Held,  that  whether  or  not 
tbe  evidence  was  coUateral,  irrelevant  and  immaterial,  the  defendant  having  caused  its 
introduction,  can  not  be  heard  to  complain. 
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.  6.  Same. — ^To  contradict  a  witness  the  State  was  permitted  to  read  in  evidence  the 
record  of  the  said  witness's  testimony  on  the  examining  trial  of  the  defendant.  It  was 
not  objecto  at  the  tune  that  the  impeachment  was  upon  immaterial  and  collateral  mat- 
ter, nor  was  the  identitj  of  the  record  as  the  evidence  duly  and  legally  taken  on  the 
examining  trial  questioned.     ffddt  that  the  evidence  was  properly  admitted. 

7.  Same—Murder— Motive — Charge  of  the  Court.— The  evidence  establishing 
that  the  deceased,  having  accused  the  defendant  and  others  of  murdering  his  child  by 
poison,  was  prosecuting  the  defendant  therefor,  the  State,  over  defendant's  objection, 
was  permitted  to  read  in  evidence  the  indictment  against  the  defendant  for  the  morder 
of  said  child.  Held^  that  the  indictment  was  properly  admitted  as  evidence  competent 
in  connection  with  the  other  proof  noted  to  be  considered  by  the  jury  in  determining 
the  motive  of  the  defendant  in  killing  deceased.  And  motive  being  a  main  issne  in  the 
case,  the  court  did  not  err  in  omitting  in  its  Charge  to  limit  and  restrict  the  said  evi- 
dence to  the  purpose  for  which  it  was  admitted — the  rule  being  that  restriction  or  lim- 
itation  by  Charge  does  not  obtain  with  regard  to  evidence  proving  directly  the  main 
issue  involved  in  the  trial. 

8.  Practice— Evidence. — The  defense  complains  of  the  Statement  in  aigument  by 
the  district  attomey  that  he  could  make  the  case  stronger  against  the  defendant  if  the 
conrt  woald  hold  the  case  open  nntil  he'could  produce  the  testimony  of  an  absent  wit- 
ness. Bat  held,  that  the  evidence,  independent  of  the  absent  testimony,  being  ample 
to  Support  the  conviction,  the  said  remark  could  not  have  injured  the  defendant,  and 
is  not,  therefore,  cause  for  reversal. 

9.  Charge  of  the  Court — Self-Defense. — It  is  objected  to  the  chaige  on  seif -de- 
fense that  it  omitted  to  instruct  the  jury  that  the  defendant  had  the  right  to  act  upon 
the  appearance  of  danger,  and  that  it  was  not  neoessary  that  the  danger  be  real;  and 
further,  that  it  omitted  to  instruct  that  defendant  was  not  bound  to  retreat.  But  hdd, 
that  the  testimony  of  the  defendant  in  his  own  behalf  showing  that  his  danger  was  real 
and  not  apparent,  and  that  he  did  retreat  before  he  fired  the  fatal  shot,  eliminated  the 
questions  of  apparent  danger  and  retreat  as  issues  in  the  case. 

Appeal  from  the  District  Court  of  Washington.  Tried  below  before 
Hon.  C.  C.  Garrett. 

This  conviction  was  in  the  first  degree  for  the  murder  of  Ed  Brackens, 
the  penalty  assessed  being  a  life  term  in  the  peuitentiary. 

W.  J.  Johnson  was  the  first  witness  for  the  State.  He  submitted  a 
diagram  of  the  country  immediately  surrounding  the  place  of  the  kill- 
ing.    See  page  325. 

The  witness  testified,  in  substance,  that  he  lived  in  the  town  of  Burton, 
in  Washington  County.  B.  C.  Anderson,  the  justice  of  the  peace,  re- 
quested  him  on  the  morning  after  the  homicide  to  accompany  him  to  the 
place  of  the  killing  and  view  the  body.  Witness  consented,  and  at  Union 
Hill,  four  or  five  miles  from  Burton,  they  got  H.  M.  McBryan  to  go  with 
them.  They  reached  the  place  of  the  killing,  seven  or  eight  miles  north 
from  Burton,  between  9  and  10  o'clock.  The  body  lay  on  the  left  hand 
side  of  the  road  leading  from  Burton,  through  a  narrow  lane  formed  by 
the  fences  of  defendant  and  Bishop,  and  thence  pastthe  houses  of  defend- 
ant and  deceased.  The  point  where  the  body  lay  was  just  beyond  the 
mouth  of  the  lane  towards  the  deceased's  house,  and  near  a  small  posi 
oak  tree  which  stood  near  the  road.  At  a  point  opposite  the  tree  and 
body  the  defendant^s  field  fence  cornered  and  "angled  off''  to  the  right 
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and  passed  the  defendant's  bouse  at  a  point  about  one  hundred  yards  die- 
tant  from  the  dead  body.  Deceaaed^B  house  was  about  half  a  mile  north 
of  defendant's  house.  The  defendant's  field,  pasture,  and  house  were  on. 
the  right  band  side  of  the  Burton  road,  going  from  Burton,  and  the  Bishop 
field,  in  which  the  Angelina  Gaines  bouse  was  situated,  was  on  the  lef t  band 
side  of  that  road.  Deceased's  body  lay  ten  or  fifteen  feet  beyond  the 
mouth  of  the  lane,  and  three  or  four  feet  from  the  post  oak  tree — the 
only  tree  in  the  immediate  vicinity.  Defendant's  field  fence — an  old 
fasbioned  worm  fence,  eight  or  ten  rails  high — was  about  fifteen  steps 
distant  from  the  body.  Witness  found  blood  on  some  weeds  near  the 
body  and  under  the  body.  He  also  found  a  44-calibre  six  shooter  lying^ 
on  the  ground  near  the  body,  the  deceased^s  right  band  touching  it.  As 
directed  by  the  justice  of  the  peace  the  witness  took  up  and  examined  the 
pistol.  He  found  it  to  contain  five  loaded  Chambers  and  one  empty  shell. 
The  empty  shell,  on  which  the  hammer  rested,  was  cankered,  and  had  evi- 
dently  been  long  exploded.  It  was  rusted  inside  and  out,  and  the  cylinder 
could  not  be  revolved.  On  the  weeds  near  the  defendant's  fence  corner 
and  on  a  line  with  the  tree  and  body  the  witness  found  some  gun  wadding. 

On  the  inside  of  the  defendant's  fence,  at  the  corner  before  referred 
to,  the  witness  found  a  broken  fence  rail,  one  end  of  which  was  thrust- 
into  the  fence  in  such  manner  as  to  make  a  comfortable  seat.  The  ground 
between  that  broken  rail  and  the  fence  was  bare,  and  showed  distinctly 
the  tracks  of  a  man  who  had  sat  or  stood  there  for  some  time,  facing  the 
tree  near  which  the  dead  body  was  found.  Tbose  tracks  led  off  frona 
that  place  across  the  cotton  rows,  which  ran  parallel  with  the  fence,  to  & 
point  a  Short  distance  from  the  said  corner,  where  they  intersected  a  crosa 
row  or  path  which  they  traversed  until  they  nearly  or  quite  reached  the 
gate  of  the  yard  about  the  defendant^s  house.  At  the  point  where  the 
tracks  intersected  the  turn  row  the  man  feil  down,  as  was  shown  by  the 
prints  in  the  ground  of  a  band  and  knee  and  the  butt  of  a  gun.  A  trail 
on  the  outside  of  defendant^s  field  led  from  bis  house  to  the  house  of 
Angelina  Gaines,  in  Bishop's  field,  which  field  was  across  the  lane  from 
defendant's  field.  That  path  passed  the  post  oak  tree  at  a  yery  short  dis- 
tance. The  distance  from  the  said  tree  to  the  house  of  Angelina  Gaines 
was  about  250  yards.  Witness  saw  tracks  of  a  horse  about  seven  steps 
distant  from  the  corner  in  which  the  broken  rail  had  been  placed.  That 
horse  traveled  towards  the  house  of  the  deceased  until  it  reached  the 
point  just  opposite  the  corner,  when  it  turned  off  towards  the  woods^ 
The  track  of  the  horse  nearest  the  body  was  distant  about  four  or  fiye 
feet.  The  witness  found  no  other  human  or  horse  tracks  than  tbose 
described. 

On  cross-examination  the  witness  said  that  he  was  the  proprietor  of  a 
saloon  in  Burton.  He  accompanied  Anderson  to  the  scene  of  the  homi- 
cide  by  request  of  Anderson.     The  body,  when  witness  saw  it,  lay  on  the 
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left  side^  with  the  right  hand  touching  the  pistol.  Bnckshot  had  pene- 
trated  the  right  side  in  seyeral  places.  Defendant^s  house  was  enclosed 
in  a  yard,  the  gate  of  which  was  about  fourteen  steps  distant  from  the 
hoose.  Witness  took  home  with  him  the  pistol  found  at  the  body,  and 
did  so  by  direction  of  Anderson,  the  justice  of  the  peace,  and  not  because 
deceased  owed  him,  although  as  matter  of  fact  deceased  did  owe  him. 
Witness  greased  and  cleaned  the  pistol,  af ter  which  it  operated  very  well. 
It  was  demanded  of  him  about  the  time  of  the  examining  trial  and  he 
delivered  it  to  E.  P.  Hackworth,  the  justice  of  the  peace  who  held  the 
examining  trial.  The  witness  did  not  on  the  18th  day  of  August,  1888, 
see  the  deceased  assault  and  run  the  defendant  out  of  the  town  of  Bur- 
ton. He  saw  them  on  that  day  and  expected  them  to  have  a  fight. 
Vhen  he  saw  them  they  were  quite  a  distance  apart,  deceased  with  a  knife 
in  his  hand  and  defendant  on  bis  mule  leaving  town.  Witness  did  not 
on  that  day  advise  deceased  to  kill  defendant,  but  some  time  before  did 
teil  deceased  that  if  he  was  deceased  he  would  get  a  gun  and  kill  defend- 
ant. On  the  day  after  the  defendant^s  examining  trial  in  Brenham  the 
witness  told  Becker  that  defendant  was  a  "  damned  son-of-a-bitch  who 
onght  to  be  in  hell,  and  deceased  alive,  and  that  if  his,  witness's,  evi- 
dence  would  send  defendant  to  hell  he  would  go.'^  Witness  did  not 
know  that  deceased  habitually  carried  arms,  but  thought  he  did.  He 
knew  as  a  matter  of  fact  that  hostile  feelings  existed  between  deceased 
and  defendant  for  a  long  time  prior  to  the  homicide. 

The  testimony  of  Justice  of  the  Peace  Anderson,  the  next  witness  for 
the  State,  was  substantially  the  same  as  that  of  the  witness  Johnson,  ex- 
cept  that  he  had  no  recoUection  of  seeing  gun  wadding  at  the  place  of 
the  killing.  It  was  also  his  Impression  that  both  ends  of  the  broken  rail 
rested  on  the  fence  at  the  corner,  forming  a  convenient  seat  and  leaving 
a  triangulär  space  of  ground  between  the  rail  seat  and  the  fence.  That 
Space  was  bare  and  had  been  tramped  flat.  Witness  could  not  say  that 
he  saw  a  footprint  in  that  tramped  place,  but  the  tracks  across  the  field 
led  directly  from  the  corner  of  the  fence  across  the  cotton  patch  to  the 
tum  row,  and  thence  to  the  defendant's  house,  and  were  f resh.  Deceased 
and  defendant  were  old  enemies  at  the  time  of  the  homicide. 

Cross-examined,  this  witness  said  that  on  August  5,  1888,  the  defend- 
ant proposed  to  file  before  him  as  justice  of  the  peace  a  complaint  charg- 
ing  deceased  with  assault  and  battery,  alleging  that  deceased  had  assaulted 
and  run  him  out  of  the  town  of  Burton.  Witness  declined  to  take  the 
oomplaint,  and  advised  that  defendant  and  deceased  enter  a  ring  and  fight 
it  out.  Witness  heard  of  deceased  running  defendant  out  of  the  town 
with  a  gun,  but  had  no  recoUection  of  defendant  proposing  to  file  a  com- 
plaint for  that  assault.  H  he  did  witness  declined  to  take  it.  Some  time 
prior  to  the  homicide  deceased  asked  witness  if  it  was  unlawf  ul  for  a  person 
to  carry  a  gun,  and  witness  told  him  that  it  was  not.    Witness  examined  the 
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def endant^s  premises  on  the  moming  af  ter  the  homicide,  and  discovered 
a  place  where  a  bullet  had  Struck  and  splintered  a  log  in  the  end  of  the 
kitchen  next  to  the  house.  He  could  not  teil  whether  the  ball  had  been 
recently  fired  into  the  log  or  not.  He  also  found  bird  shot  holes  in  the 
plank  on  the  gate  inside  the  yard,  which  did  not  appear  to  have  been  re- 
cently made. 

Be-examined^  the  witness  said  that  before  the  defendant  proposed  to 
file  complaints  against  the  deceased^  the  deceased  filed  several  complaints 
against  the  defendant,  all  of  which  were  filed  with  and  taken  by  witness. 

Sherrell  Jackson  was  the  next  witness  f  or  the  State.  His  testimony,  so 
far  as  it  relates  to  what  transpired  on  the  night  of  the  homicide,  is  mach 
more  in  detail  and  circumstantial  on  cross  than  on  direct  examination, 
and  it  will,  in  this  regard,  be  reported  f  rom  the  cross-examination.  His  evi- 
dence  otherwise  was  a  substantial  corroboration  of  the  previous  witnesses. 
He  described  the  bare  spot  or  space  between  the  rail  seat  and  the  fence  as 
an  old  trodden  or  beaten  place  in  the  ground.  On  that  space  he  saw  the 
Impression  of  a  heel  and  toe  that  he  thought  might  have  been  made  the 
night  before.  The  tracks  to  the  turn  row  and  thence  to  the  house  led  off 
f rom  the  said  fence  corner,  and  there  were  no  tracks  going  to  the  corner. 
No  tracks  were  looked  for  in  the  path  in  Bishop^s  field. 

On  his  cross-examination  he  testified  that  he  lived  about  half  a  mile 
distant  from  the  house  of  the  defendant.  He  heard  a  gun  shot  at  about 
9  o^clock  on  the  fatal  night.  Between  10  and  11  o'clock,  after  he  had 
retired,  Allen  Nunn  called  at  his  house  and  told  him  that  the  defendant 
wanted  him  at  his,  defendant's,  house.  Kunn  then  lef t  to  summon  other 
neighbors.  He  soon  returned  to  witness's  house  with  Oscar  and  Milledge 
Weiburne  and  Jonas  Hudson,  and  the  party  went  to  defendant's  hoüse. 
They  found  the  defendant  on  the  gallery,  his  wif e  and  children  being  the 
only  other  persons  on  the  place.  In  the  presence  of  the  Welburnes,  Nunn, 
and  Jonas  Hudson,  the  defendant  then  told  witness  that,  as  he  was  on 
his  way  home  that  night  from  the  house  of  his  sister,  Angelina  Oaines, 
who  lived  in  the  Bishop  field,  and  that  about  the  time  he  passed  the  post 
oak  tree  near  the  mouth  of  the  lane,  somebody  called  to  him  to  stop;  that 
he  fled,  and  was  fired  upon  by  somebody  just  as  he  reached  the  fence; 
that  he  jumped  the  fence  and  fired  back  towards  the  place  near  the  tree^ 
where  he  thought  he  saw  two  persons  when  he  was  challenged;  that  while 
fleeing  towards  the  fence  he  thought  he  saw  other  persons  in  the  trail  on 
the  outside  of  the  fence;  that  after  firing  back  towards  the  tree  he  ran 
across  the  cotton  patch  to  the  turn  row,  and  up  the  turn  row  to  his  house; 
that  as  he  passed  between  the  kitchen  and  shed  room  some  person  fired 
at  him  from  the  front  yard  fence,  the  bullet,  he  thought,  striking  the 
kitchen;  that  he  then  ran  through  the  house,  opened  the  front  door,  and 
fired  in  the  direction  of  the  gate;  that  he  thought  he  saw  persons  run- 
ning  away  from  the  front  gate;  that  he  then  reloaded  his  gun  and  went 
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to  Allen  Nunn'B  to  get  him  to  go  for  some  of  the  neighbors  to  stay  with 
him  until  daylight.  He  then  requested  the  witneee  and  others  to  go  to 
the  month  of  the  lane  and  about  the  tree  to  ascertain  if  he  shot  anybody 
when  he  fired. 

Witnesß,  the  Welburnes,  and  Jonas  Hudson  went  to  the  lane  and  to 
the  tree.  Finding  nothing,  witness  so  notified  defendant,  who  shouted  to 
the  party  to  "bear  up  a  little."  When  they  had  gone  a  short  distance 
in  the  direction  pointed,  Jonas  Hudson  found  the  deceased's  hat,  and 
about  fifty  feet  beyond  it  the  body  was  found.  It  lay  on  the  right  side, 
the  fingers  of  the  right  band  nearly  or  quite  touching  a  pistol.  Witness 
then  cautioned  the  others  not  to  approach  the  body  in  a  manner  to  dis- 
inirb  the  ground,  and  to  touch  nothing  until  the  coroner  came.  They 
then  retumed  to  def endant^s  house  and  reported  to  him  that  he  had  killed 
Ed.  Brackens.  He  asked  what  the  deeeased  had.  Witness  replied  that 
he  had  a  pistol.  Defendant  said  that  he  would  go  to  Brenham  and  sur- 
render to  the  sheriff.  Jonas  Hudson  and  Oscar  Weiburne  then  went  to 
the  fieid  and  caught  and  saddled  the  defendant's  mule,  and  defendant 
left,  going  in  the  direction  of  Brenham.  Before  he  left,  defendant,  in 
the  preseuce  of  the  Welburnes  and  Jonas  Hudson,  told  witness  to  nbtify 
Justice  of  the  Peace  Anderson,  and  to  have  Anderson  look  about  the  tree 
for  tracks;  to  show  Anderson  where  he  jumped  the  fence,  and  bis  tracks 
across  the  cotton  patch,  and  to  ask  him  to  examine  the  kitchen  wall  on 
the  outside  for  a  bullet  hole,  and  the  plank  on  the  inside  of  the  gate  for 
«bot  holes. 

The  witness  and  bis  party  remained  at  defendant's  house  until  the 
next  morning,  watching  the  body,  which  lay  between  sixty  and  a  hundred 
yards  distant.  No  person  approached  the  body  on  that  uight,  nor  before 
it  was  reached  by  Justice  of  the  Peace  Anderson  and  Johnson.  Nunn 
left  defendant's  before  day  to  go  to  Burton  to  notify  Anderson.  Witness 
«aw  no  tracks,  either  of  horse  or  man,  about  the  body  before  the  arrival 
of  Anderson.  Anderson,  Johnson,  and  McBryan  arrived  about  11 
o'clock.  Witness  showed  Anderson  the  tracks  in  the  cotton  patch.  The 
nearest  of  those  tracks  to  the  track  in  the  smooth  place  at  the  corner  was 
about  six  feet,  and  it  was  in  the  plowed  ground.  The  track  in  the  smooth 
place  and  those  across  the  cotton  patch  and  along  the  turn  row  appeared 
to  be  the  same.  Witness  told  Anderson  what  defendant  said  about  the 
kiUing.  Witness  went  with  Anderson  and  others  to  examine  the  defend- 
ant's  premises.  He  found  a  bullet  hole  in  a  log  projecting  from  the 
kitchen  wall.  Witness  thought  that  bullet  hole  was  recently  made. 
They  also  found  some  shot  holes  in  the  fence  gate  on  the  inside.  Some 
of  them  looked  fresh  and  others  old.  The  fresh  looking  ones  the  wit- 
ness knew  were  not  in  the  gate  boards  during  the  preceding  July.  In 
July  the  defendant  called  witness's  attention  to  a  bullet  hole  in  the  gable 
€nd  of  bis  gallery,  which  he  said  was  made  by  a  shot  on  the  night  before. 
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His  wife  said  that  she  believed  Ed.  Brackens  made  it  attempting  to  shoot 
into  the  house.     Defendant  appeared  to  agree  with  her  in  opinion. 

Jasper  Guyton  testified  for  the  State  that  he  saw  one  track  in  the 
**packed'*  or  bare  space  between  the  broken  rail  and  the  fence  comer. 
The  toe  pointed  toward  the  body  of  deceased.  In  appearance  it  wag 
similar  to  the  tracks  that  crossed  the  cotton  patch  and  went  up  the  tarn 
row  to  defendant's  house.  The  State  closed  by  introducing  in  evidence 
an  indictment  charging  the  defendant  with  the  murder  by  poison  of  J. 
D.  Brackens,  on  "August  13,  1887. 

Milledge  Welborne  was  the  defendant's  flrst  witness.  He  testified  eub- 
stantially  as  did  the  witness  Jackson  for  the  State,  and  further,  that  he 
lived  less  than  a  half  a  mile  from  the  defendant's  house.  He  heard  four 
distinct  shots  at  or  near  the  defendant's  place,  at  about  9  o'clock  on 
the  fatal  night.  The  first  shot  was  a  feebler  report  than  the  second. 
The  first  two  were  fired  with  a  short  interval.  Six  or  seven  minutes  later 
two  more  shots  were  fired,  the  interval  between  them  being  somewhat 
longer  than  between  the  first  two.  The  bare  space  between  the  broken 
rail  and  the  fence  corner  mentioned  by  preceding  witnesses  was  about 
the  size  of  the  bottom  of  a  common  spittoon.  Witness  saw  two  plainly 
marked  brogan  shoe  tracks  in  the  weeds  and  grass  at  the  lock  (?)  of  the 
fence,  and  near  the  end  of  the  rail  that  rested  on  the  ground,  and  in  the 
same  panel  of  fence  with  the  bare  space.  They  pointed  toward  the  cot- 
ton patch,  and  corresponded  with  the  tracks  in  the  plowed  ground  and 
the  turn  row.  The  bullet  hole  in  the  kitchen  wall  and  the  shot  holea  in 
the  gate  appeared  to  witness  to  have  been  recently  made.  Deceased 
habitually  carried  his  pistol,  and  within  a  year  preceding  his  death  he 
told  witness  he  expected  to  be  the  death  of  defendant. 

Allen  Nunn  testified  for  the  defense  substantially  as  did  Jackson  for  the 
State,  and  further,  that  defendant  came  to  his  house — which  house  was  400 
or  500  yards  from  the  defendant's  house — about  10  o'clock  on  the  fatal 
night,  waked  him,  and  told  him  that  somebody  had  fired  upon  him  at  the 
mouth  of  the  lane  and  at  his  house,  and  that  he  wanted  witness  to  collect 
seven  or  eight  men  to  guard  his  house  until  daylight.  He  then  detailed 
the  circurastances  of  the  shooting  about  as  he  subsequently  detailed  them 
to  Jackson.  Witness  told  him  to  go  home,  and  that  he  would  collect  a 
party  to  protect  him.  He  did  so,  and  on  the  next  moming,  after  having 
found  the  body  of  deceased,  he  went  to  Burton  and  reported  the  killing 
to  Justice  of  the  Peace  Anderson.  Late  in  1887,  or  early  in  1888,  defend- 
ant sent  witness  to  Brackens  with  a  proposition  to  settle  their  differences 
and  become  friends.  Deceased  rejected  the  overtures,  and  declared  that 
he  would  kill  defendant  if  it  took  him  twenty-five  years  to  do  it,  if  he 
lived  that  long,  and  that  he  intended  to  train  his  children  to  kill  him 
should  he  f ail.  Witness  reported  deceased's  reply  to  defendant.  Witness 
could  not  say  that  deceased  was  a  man  likely  to  execute  a  threat,  but  he 
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thoDght  bis  **  ambition  "  was  to  carry  out  a  tbreat.  Deceased  carried  a- 
gnn  for  more  than  a  year  before  bis  deatb,  and  defendant  for  about  tbree 
or  four  montbs  before  that  event.  In  bis  stateraent  about  tbe  shooting, 
defendant  said  that  on  bis  way  bome  from  bis  sister^s  bouse  be  was  fired 
lipon  by  somebody;  tbat  be  ran,  jumped  tbe  fence,  fired  back,  and  bit 
Bomebody;  tbat  tbere  was  one  person  at  tbe  post  oak  tree  near  tbe  trail, 
two  in  tbe  road,  and  two  at  bis  bouse.  He  directed  tbat  Anderson  be 
told  to  look  for  a  bullet  bole  in  tbe  bouse,  as  be  beard  a  bullet  strike  it. 
Witnera  saw  a  fresb  bullet  bole  in  a  log  of  tbe  kiteben' wall,  and  fresh 
bird  sbot  boles  in  tbe  gate  on  tbe  inside. 

Cross-examined  tbe  witness  said  tbat  about  tbree  years  before  bis  deatb 
the  deceased  got  bim  to  see  tbe  defendant  about  four  trees  wbicb  be 
claimed  tbat  defendant  bad  cut  from  bis  land,  and,  witb  a  proposition  ta 
make  friends,  to  make  a  demand  for  tbe  payment  of  125  for  tbe  trees. 
Defendant  replied  to  tbat  proposition  tbat  deceased  could  cut  any  four 
trees  be  could  find  tbat  be  wanted  on  bis,  defendant's,  land,  but  tbat  be 
would  not  pay  tbe  125  demanded;  and  tbat  if  deceased  would  acknowl- 
edge  tbat  be  bad  treated  bim  badly  in  circulating  reports  about  bim,  tbat 
he  would  make  friends  and  drop  tbe  matter;  otherwise  be  wanted  notbing 
to  do  witb  deceased.  Deceased  ref used  tbe  counter  proposition  of  defend- 
ant. Afterwards,  in  1887,  tbe  defendant  and  deceased  met  and  bad  a 
fight.  Subsequent  to  tbe  fight  tbe  witness  visited  deceased  witb  a  propo- 
sition from  defendant  to  make  friends.  Deceased  rejected  tbe  overture, 
declared  tbat  defendant  bad  poisoned  bis  cbild,  and  tbat  he  would  take 
reveuge  by  killing  defendant  if  it  took  twenty-five  years,  and  tbat  be  was 
going  to  train  bis  cbildren  to  kill  defendant.  It  was  tbe  habit  of  defend- 
ant to  frequently  visit  bis  sister,  Angelina  Gaines.  Deceased  accused  other 
persons  as  well  as  defendant  of  poisoning  bisfamily.  Defendant  claimed 
that  bis  bouse  was  fired  into  at  night  in  July,  1888,  and  declared  bis  belief 
that  deceased  did  it. 

Testifying  as  did  tbe  previous  witnesses  as  to  wbat  occurred  on  tbe 
night  of  tbe  homicide,  and  as  to  the  tracks,  tbe  body,  etc.,  Oscar  Wel- 
bome  f nrtber  testified  for  the  defense  that  he  saw  the  pistol  when  it  was 
taken  from  tbe  ground  near  tbe  deceased^s  body  by  Johnson,  and  after- 
wards at  the  examining  trial,  and  he  knew  that  pistol  to  belong  to  the 
deceased,  having  frequently  seen  it  in  deceased's  possession.  Twice  within 
a  Short  time — a  f e w  weeks — ^before  tbe  killing  he  beard  tbe  deceased  say 
that  the  defendant  killed  bis,  deceased's,  cbild,  and  that  he  would  kill 
defeAdant  if  it  took  bim  twenty  years  in  wbicb  to  do  it,  and  that  mean- 
while  he  would  teach  bis  son  to  kill  defendant.  Witness  beard  two  shots 
on  the  night  of  the  homicide.  They  sounded  about  alike,  and  tolerably 
dose  together. 

Eichard  Harns  testified  for  tbe  defense  that  he  was  engaged  in  cutting 
poles  for  Angelina  Gaines  on  the  day  of  the  night  of  the  killing.     He 
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Trent  to  Mrs.  Gaines's  house  to  snpper,  arriving  about  dark.  Defendant 
vas  then  there,  and  remained  there  until  9  or  9:30  o'clock,  when  he  left 
to  go  home.  He  had  bis  shot  gun  with  him.  A  few  minutee  after  he 
left  the  witness  heard  two  ehots  in  the  direction  of  defendant's  place^  oue 
much  louder  than  the  other.  About  six  minutes  later  he  heard  another 
«bot,  and  presently  a  noise  or  sound  that  he  took  to  be  a  shot.  He  thought 
the  first  shot  he  heard  was  fired  from  a  pistol.  He  heard  of  the  killing 
about  11  o'clook  on  the  next  raorning,  and  went  to  the  defendant's  house. 
He  then  saw  a  fresh  bullet  hole  in  a  logof  the  kitchen  wall.  The  bullet 
must  have  been  fired  from  the  front  of  the  house.  He  also  saw  some  shot 
holes  in  the  planks  of  the  front  gate,  but  did  not  observe  whether  or  not 
they  were  recently  made.  Recently  bef ore  the  killing,  deceased  told  wit- 
ness in  Bnrton  that  he  would  not  hurt  witness^  but  that  defendant  had 
poisoned  and  killed  bis  baby^  and  that  he  would  kill  defendant  if  it  took 
him  twenty  years  to  do  it,  and  that  he  would  attack  defendant  in  Burton, 
in  the  bottom,  or  anywhere  eise  he  could  find  him.  The  witness  knew 
the  pistol  found  at  the  body  of  deceased.     It  belonged  to  deceased. 

Mrs.  Angelina  Gaines,  the  sister  of  defendant,  testified  in  bis  behalf 
that  she  sent  her  daugbter  Julia  to  the  defendant's  house  on  the  eyening 
of  the  killing  to  get  defendant  to  come  to  her  house  and  doctor  a  cow  f or 
Worms.  Defendant  came  back  with  Julia,  doctored  the  cow,  and  re- 
mained until  about  9  or  9:30  o'olock.  Harris  was  at  witness's  house  when 
defendant  left.  A  short  time  after  the  defendant  left  the  witness  heard 
four  shots  fired  in  the  direction  of  defendant's  place.  The  first  and  third 
shots  were  not  so  loud  as  the  second  and  fourth.  Witness  was  the  wife 
of  Bill  Gaines,  who  left  the  place  during  the  fall  preceding  the  death  of 
the  deceased,  and  had  never  returned. 

Julia  Gaines  testified  for  the  defense  that  her  mother  sent  her  after 
the  defendant  on  the  erening  of  the  fatal  day.  Defendant  returned 
with  her,  and  was  at  her  mother's  house  when  the  witness  went  to  sleep 
immediately  after  supper. 

Mary  Hudson,  the  wife  of  the  defendant,  testified  in  bis  behalf  that, 
responding  to  a  message  brought  by  Julia  Gaines,  the  defendant  left 
home  a  shoi-t  while  bef  ore  sundown  on  the  fatal  day,  to  go  to  the  house 
of  Angelina  Gaines  to  doctor  a  cow.  He  took  with  him  the  shot  gun 
which,  in  consequence  of  threats  against  bis  life  by  the  deceased,  he  had 
-carried  constantly  for  three  or  four  weeks.  Between  9  and  10  o'clock  on 
that  night  the  witness  heard  two  shots  fired  a  short  distance  from  her 
house.  A  few  minutes  afterwards  a  third  shot  was  fired  at  the  front 
yard  gate.  Almost  immediately  the  defendant  entered  the  house  through 
the  shed  room,  passed  hurriedly  to  the  front  door,  threw  it  open  and 
shot  towards  the  gate,  and  witness  heard  the  sound  of  what  she  took  to 
be  the  flight  of  two  or  three  persons.  Defendant  immediately  reloaded 
bis  gun  and  went  off  to  summon  some  of  bis  neighbors  for  protection. 
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He  ßoon  retumed,  and  between  11  and  12  o^clock  Allen  Nann,  Sherrell 
Jackson,  Jonas  Hudson,  and  Oscar  and  Milledge  Welborne  came  to  the 
honse.  They  got  two  lamps,  and  after  a  short  search  foimd  the  body. 
Defendant,  npon  the  discovery  of  the  body,  lef t  for  Brenham  and  sur- 
rendered.  On  the  next  moming  the  witness  saw  a  freshly  made  bullet 
hole  in  one  of  the  logs  in  the  kitchen  wall,  and  fresh  shot  holes  in  the 
planks  of  the  front  gate.  Witness  heard  different  parties,  at  different 
times  prior  to  the  killing  of  deceased,  teil  her  husband  that  deceased  had 
declared  bis  Intention  to  kill  him  on  sight.  A  shot  was  fired  into  the 
defendant's  house  one  Saturday  night  in  the  preceding  July,  after  the 
witness  and  defendant  had  retired.  The  ball  plowed  up  the  floor,  bnt 
was  not  found  by  witness.  Defendant  told  witness,  after  he  fired  oni 
through  the  front  door,  that  somebody  shot  at  him  f rom  or  near  the  post 
oak  tree;  that  he  fled,  and  as  he  jumped  the  fence  he  fired  back  and 
saw  something  fall;  that  he  saw  two  other  persons  in  the  road  whose  pur- 
pose  appeared  to  be  to  cut  him. off  from  the  house;  that  as  he  entered 
the  shed  room  he  was  fired  upon  by  somebody  at  the  front  gate,  and  that 
when  he  fired  from  the  front  door  he  fired  at  somebody  at  the  gate.  Tho 
witness  heard  but  two  shots  bef ore  those  fired  at  the  house. 

Charles  Cheeks  testified  for  the  defense  that  late  on  the  fatal  evening 
he  saw  the  deceased  at  the  house  of  Peter  Bostick,  about  two  and  a  half 
miles  from  defendant's  house.  He  came  to  Bostick's  on  horseback,  with 
a  jug  tied  behind  the  saddle,  which  he  brought  to  fill  with  molasses.  He 
had  a  pistol  in  bis  saddle  pockets.  Witness  took  it  out  and  "  pranked  '* 
with  it,  but  did  not  revolve  nor  try  to  revolve  it,  but  he  knew  that  the 
cylinder  contained  at  least  five  cartridges.  Deceased  said  that  the  pistol 
was  his  and  that  it  had  six  balls  in  it.  The  pistol  was  a  black  handled 
weapon,  similar  in  appearg-nce  to  that  exhibited  on  the  examining  trial. 
It  was  not  rusty.  Witness  said  to  deceased,  "This  looks  bad.  You  a 
preacher,  Hudson  a  deacon,  and  both  of  you  members  of  the  Baptist 
Church.  You  ought  to  make  peace.''  He  replied  that  defendant  killed 
hiß  child;  that  he  and  defendant  could  not  live  in  the  same  Community, 
and  that  he  would  kill  defendant  if  he  lived.  Defendant  once  told  the 
witness  that  deceased  had  sworn  to  kill  him  on  sight,  but  that  he,  defend- 
ant, was  anxious  to  make  friends.  Witness  believed  the  deceased  to  be  a 
man  who  had  the  nerve  to  execute  a  threat.  Deceased  lef t  Bostick's  about 
duak,  riding  off  in  a  gallop  towards  his  home. 

Peter  Bostick  testified  for  the  defense  that  the  deceased  came  to  his 
house  on  the  evening  of  the  fatal  day  to  get  a  jug  of  molasses,  but  wit- 
ness had  none.  He  left  after  dark.  Cheeks  came  to  the  house  while 
deceased  was  there  and  took  a  pistol  from  deceased's  saddle  bags,  about 
which  he  proceeded  to  joke  deceased.  Deceased  said  nothing  about  the 
pistol  containing  six  balls.  Cheeks  remarked  that  it  was  a  bad  thing  for 
deceased  and  defendant  to  be  at  "outs."    Deceased  replied,  **  They  have 
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killed  my  child,  and  I  will  die  f  or  it^  but  I  will  do  if    He  made  no  other 
threat. 

The  defendant  testified  in  bis  own  behalf  as  f ollows:  ^^  On  the  evening 
of  the  killii\g  I  had  been  up  to  my  sister^s  (Angelina  Gaines's)  to  doctor 
a  cow.  She  sent  her  daughter  Julia  after  me.  I  went  about  ahalf  hour 
by  sun.  We  doctored  the  cow  down  in  her  pasture^  and  came  back  to 
the  house.  Dick  Harris  came  to  the  hoose  about  dark.  I  stayed  there 
a  good  while  after  Harris  came.  Between  9  and  10  o^clock  I  started 
home.  I  foUowed  the  trail  through  the  field,  got  over  the  fence  near  the 
mouth  of  the  lane^  and  started  along  the  trail  to  my  house.  The  poet 
oak  tree  stood  about  four  or  five  steps  from  the  trail.  Somebody  from 
near  the  post  oak  tree  hailed  me.  It  was  dark  and  I  could  not  see  who 
it  was.  I  ran,  and  as  I  ran  somebody  shot.  I  saw  two  men  at  the  post 
oak  tree,  and  two  more  ahead  at  the  live  oak  near  the  gate.  Some  one 
hailed  and  said,  *  Stop,  there!'  I  ran,  and  as  I  was  fixing  to  cross  the 
road  down  to  the  live  oak  tree  I  was  fired  at.  I  shot  back  at  the  person 
who  fired  before  I  jumped  the  fence.  I  then  jumped  the  fence,  ran  across 
the  cotton  to  the  turn  row,  and  down  the  turn  row  to  the  house.  Just 
as  I  got  to  the  corner  of  the  kitchen,  somebody  from  the  front  gate  shot. 
I  heard  the  bullet  strike  the  house.  I  ran  into  the  house,  on  through  the 
room,  and  puUed  open  the  front  door  and  fired  out  at  it.  I  fired  at  the 
person  who  shot  at  me.  I  thought  I  heard  two  persons  running  down 
the  road.  I  then  loaded  my  gun,  put  on  my  coat  and  shot  sack,  and  went 
to  Allen  Nunn's.  I  went  pretty  swif  t.  I  got  him  to  get  a  crowd  and 
come.  He  asked  me  where  the  person  was  that  shot  at  me,  and  I  said  at 
the  little  post  oak  tree.  He  said,  ^  We  came  by  there  and  did  not  see 
anybody.'  When  the  crowd  came,  old  man  Sherrell  Jackson  asked  for 
a  lamp  to  look  and  see  if  I  had  hit  anybody.  He  asked  me  how  I  knew  I 
had  hit  anybody.  I  said  that  I  heard  a  grünt  or  something  when  I  shot. 
They  looked  and  found  the  body.  They  said  it  was  Ed.  Brackens.  I 
said,  'Are  you  sure?'  and  they  said,  '  Yes.'  I  then  said,  *WelI,  I  know 
it's  Ed.  Brackens  now,  and  I  will  go  to  Brenham  and  surrender.'  I 
told  them  how  it  occurred,  and  left  word  for  Mr.  Anderson  to  look  for 
tracks,  and  bullet  and  shot  marks.  I  told  them  to  look  at  the  front  gate 
next  morning  and  see  if  there  was  anybody  there,  and  if  not,  to  look  for 
shot.  All  of  the  persons,  the  two  at  the  live  oak  tree  and  the  two  up  at 
the  poßt  oak  tree,  were  on  f oot.  The  barrel  of  my  gun  with  which  Brack- 
ens was  killed  was  loaded  with  fifteen  bück  shot,  the  other  barrel  was 
loaded  with  turkey  shot.  I  carried  my  gun  on  account  of  threats  made 
by  Brackens  against  my  lif  e.  I  came  to  Brenham  and  surrendered  to  the 
sheriff,  and  made  the  same  statement  to  him  that  I  made  to  the  others 
about  how  the  killing  occurred.  I  did  not  place  the  rail  in  the  fence,  or 
make  the  trampled  place  at  the  rail.     I  did  not  lie  in  wait  for  and  sboot 
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the  deoeased.     I  had  picked  and  ginned  two  bales  of  cotton  out  of  the 
cotton  next  to  the  fence  before  the  killing/' 

Gross-examined:  "It  was  about  two  and  a  half  or  three  hours  after 
sixndown  when  I  started  home  from  my  sister's.  I  cam«  within  four  or 
five  Steps  of  the  post  oak  tree.  It  was  very  dark.  Somebody  told  me  to 
'Stop  there!'  I  did  not  know  the  voice.  I  had  known  Brackens  a  long 
time;  we  were  neighbora.  I  don't  know  whether  the  voice  sounded  like 
any  one  that  I  knew  or  not.  As  quick  as  I  started  to  run  the  person  shot. 
I  saw  the  blaze  of  whatever  weapon  was  fired.  I  don't  know  where  I  was 
looking,  but  I  saw  the  light.  I  don't  know  whether  I  had  run  or  was 
fizing  to  run.  I  think  my  side  was  to  them.  There  were  others  down 
the  trail  ahead  of  me.  I  was  getting  away  when  I  was  hailed  from  the 
post  oak  tree,  and  started  to  go  home.  When  the  persons  ahead  hailed  me, 
they  were  off  to  the  lef  t  of  me.  When  the  shot  was  fired  I  looked  and 
thought  I  saw  two  persons  at  the  post  oak  tree.  I  thought  it  was  a  pistol 
shot,  as  it  was  not  so  loud.  I  think  the  persons  were  standing  up.  They 
were  three  or  four  feet  apart.  I  couldn^t  teil  whether  they  were  white  or 
black  men.  The  live  oak  tree  is  in  front  of  the  gate,  forty  or  fifty  steps 
from  it.  I  was  eight  or  ten  steps  from  the  live  oak  tree  when  I  turned  to 
jnmp  the  fence.  I  believe  I  did  teil  Sherrell  Jackson  and  others  that  I 
shot  after  I  jumped  the  fence.  I  said  in  direct  examination  that  I  shot  be- 
fore I  jumped,  but  I  shot  after  I  jumped  the  fence.  I  had  my  side  to  the 
person  when  I  shot.  I  stopped  in  order  to  shoot,  and  after  I  shot  I  broke 
and  ran  again.  I  feil  down  in  the  cotton  patch.  I  was  running  pretty 
fiwift.  I  was  over  the  fence  and  the  person  still  by  the  tree  when  I  shot. 
I  shot  over  the  fence  and  not  through  it.  It  is  five  or  six  steps  from  the 
fence  to  the  tree.  I  was  pretty  close  to  the  fence,  going  across  the  road, 
when  I  was  fired  at.  I  didn't  know  anything  about  the  rail.  I  had  piled 
cotton  there  in  the  corner,  but  don't  (know)  whether  I  jumped  the  fence 
«t  the  Corner  or  not.  The  men  were  moving  up  on  me  and  both  were 
running  aftej:  me  when  I  shot,  and  the  two  from  the  other  direction  were 
Coming  towards  me  also.  I  shot  in  the  direction  from  which  I  was  fired  at. 
It  was  dark  and  I  couldn't  see.  I  could  see  a  dark  bulk  like  somebody 
Coming  towards  me.  One  barrel  of  my  gun  was  loaded  with  good  sized 
shot.  I  don't  know  what;  I  just  know  (they  were)  good  sized  shot.  It 
was  mighty  little  hunting  Idid.  I  might  know  bück  shot;  I  had  fifteen 
of  Ihem  in  one  barrel  of  my  gun.  There  was  small  shot  in  the  other 
barrel.  I  couldn^t  see  the  man  at  the  gate  when  I  fired  there.  It  is  about 
eight  or  ten  steps  from  my  house  to  the  front  gate.  The  man  seemed  right 
«t  the  gate;  I  could  teil  from  the  noise.  As  I  was  Coming  in  the  field 
gate  somebody  shot  from  the  front  gate.  I  came  in  between  the  house 
and  the  kitchen.  I  just  opened  the  front  door  enough  to  shoot,  and  saw 
two  persons.  It  looked  dark.  I  may  have  seen  something  white  there, 
but  I  don^t  know.     I  don't  know  the  size  of  my  gun — the  size  of  the 
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bore — nor  how  long  it  ie.  I  used  paper  for  wadding.  I  always  kept  one 
barrel  loaded  with  large  shot.  I  didn't  hunt  much.  I  told  them  to  teil 
Mr.  Anderson  about  the  tracks/' 

Re-examiued:  "I  got  to  Brenham  about  daylight.  I  went  to  Major 
Bassett  and  made  the  same  Statement  to  him  that  I  made  to  Jackson  and 
others.  I  was  put  in  jail  and  stayed  there  twenty-two  days.  I  have  been 
out  on  bond  ever  since/' 

The  defense  closed  by  putting  in  evidence  indictments  Nos.  3350, 
3352,  3353,  and  3354,  charging  respectively  Wes  Hudson.  Jonas  Had-^ 
son,  Willie  Wilson,  and  Bill  Gaines  with  the  murder  by  poison  of  J.  D. 
Brackens,  being  the  same  offense  charged  ägainst  defendant  in  indict- 
ment  No.  3351,  introduced  in  evidence  by  the  State. 

IL  M.  McBryan  was  the  first  witness  called  by  the  State  in  rebuttal. 
He  circumstantially  coroborated  the  testimony  of  W.  J.  Johnson,  declar- 
ing  positively  that  there  were  distinct  footprints  in  the  tramped  place 
between  the  broken  rail  and  the  f ence  corner  which  pointed  towards  the 
body,  and  indicated  that  a  person  had  sat  or  stood  at  that  place  for  some 
time.  The  witness  also  discovered  a  man's  track  leading  from  the  defend- 
ant's  side  gate  inside  of  the  field  to  the  corner  of  the  fence  and  the 
broken  rail.  That  track  was  the  same  as  the  track  leading  across  the 
cotton  patch,  and  appeared  to  have  been  made  at  the  same  time.  The 
pistol  taken  from  the  ground  near  the  body  of  deceased  was  in  bad  con- 
dition,  the  cartridges  being  rusty.  The  cylinder  would  not  revolve.  The 
empty  shell  had  been  discharged  several  days  at  least,  and  the  hammer 
rested  on  it.  The  pieces  of  wadding  were  found  outside  of  the  fence  on 
a  line  from  the  corner  and  the  body,  one  piece  about  six  feet  from  the 
corner,  and  the  other  in  the  road.  The  bullet  hole  in  the  log  of  the 
kitchen  wall  was  fresh,  but  the  shot  holes  in  the  gate  were  old. 

The  State  read  in  evidence  the  subpoenafor  the  deceased  as  a  witness  in. 
cause  No.  3351,  The  State  v.  Alfred  Hudson,  this  defendant,  for  the 
murder  of  J.  D.  Brackens;  the  sheriff's  retum  on  the  same,  **executed,** 
and  judgments  of  the  court  dismissing  all  of  the  indictments  for  the 
murder  of  J.  D.  Brackens  for  want  of  evidence,  all  of  which  judgmeEte 
of  dismissal  were  entered  subsequent  to  the  death  of  the  deceased. 

Henry  Hickey  testified  in  rebuttal  that  he  lived  about  200  yards  dis- 
tant  from  the  house  of  defendant.  He  heard  two,  and  only  two,  shota 
fired  on  the  night  of  the  homicide.  They  sounded  alike.  Mrs.  Hicley 
corroborated  her  husband. 

August  Koch  testified  for  the  State  that  he  was  an  expert  in  the  use  of 
fire-arms,  and  knew  that  it  would  require  three  or  four  weeks  of  time  for 
a  cartridge  shell,  after  explosion,  to  canker  or  rust  inside. 

Bassett  &  Muse  filed  an  able  brief  and  argument  for  the  appellant 
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W.  L,  Davidson,  Assistant  Attomey-General,  for  the  State. 

White,  Presiding  Jüdge. — Several  billsof  exceptionappearof  record 
eaved  to  the  rulings  of  the  court  with  reference  to  the  impaneling  of  a 
Jury  for  the  trial  of  the  case. 

Sixty  names  had  been  ordered  drawn,  selected,  and  the  parties  sum- 
moned  as  special  veniremen.  When  the  case  was  called  for  trial  on  the 
27th  of  September,  the  State  announced  ready  for  trial,  and  defendant 
asked  and  was  granted  time  to  prepare  his  application  for  a  continuance. 
Another  case,  viz.,  The  State  v.  Allcorn,  charged  with  a  felony,  was 
called,  and  its  trial  proceeded  with  to  fill  up  the  interim.  The  Jury  im- 
paneled  in  the  Allcorn  case  were  selected  f  rom  the  list  of  Jurors  who  had 
been  regularly  drawn  and  selected  for  that  week  of  the  term.  As  soon 
as  the  Allcorn  case  had  been  submitted  to  the  Jury,  and  they  had  retired  to 
consider  of  their  verdict,  appellant's  case  was  again  called,  and  his  appli- 
cation for  continuance  having  been  overruled,  the  trial  was  ordered  to  bo 
proceeded  with.  Of  the  special  yenire  which  had  been  summoned,  it  was 
ascertained  when  their  names  were  called  that  five  of  the  said  veniremen 
were  absent.  Defendant  immediately  demanded  an  attachment  for  each 
of  said  absentees,  and  asked  a  postponement  of  the  trial  until  the  Service 
and  retum  of  said  process.  This  request  was  granted  in  so  far  as  the 
issuance  of  the  attachments  was  concerned,  but  the  court  refused  to  post- 
pone  the  trial,  and  the  remaining  names  upon  said  special  venire  were 
ordered  to  be  called  and  passed  upon  until  the  same  was  exhausted.  Mean- 
time  two  of  the  five  absentees  were  brought  in  under  the  attachments 
issued,  and  they  were  also  passed  upon.  When  the  special  venire  was 
exhausted  the  defendant  again  moved  the  court  to  postpone  the  trial  un- 
til the  other  three  absentees  who  had  been  summoned  upon  said  venire 
could  be  attached  and  brought  in  under  the  process  which  he  had  sued 
out  for  them,  or  until  the  said  process  had  been  returned,  the  sheriff  stat- 
ing  that  said  attachments  had  not  been  executed  for  want  of  time.  This 
motion  was  refused  by  the  court,  and  the  court  directed  the  call  of  the 
regulär  juiyfor  the  week,  consisting  of  twenty-three  names,  the  same  hav- 
ing been  regularly  drawn  by  the  clerk  and  a  list  thereof  f  urnished  the 
defendant,  and  ordered  the  further  completion  of  the  jury  to  be  made 
from  said  list,  which  was  done,  over  objections  of  defendant.  This  was 
the  proper  practice.     Cahn  v.  The  State,  27  Texas  Ct.  App.,  709. 

When  a  special  venire,  af  ter  being  summoned,  is  called  in  the  trial  of 
a  capital  case,  and  any  person  or  persons  who  shall  have  been  summoned 
fail  to  appear  and  answer  to  his  or  their  names,  either  party  may  have 
attachments  issued  for  such  absentee  or  absentees  to  have  him  or  them 
brought  forthwith  before  the  court.  Code  Crim.  Proc,  art.  618.  K  the 
attachment  is  not  demanded  for  the  absentee  at  this  time,  the  party  will 
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be  deemed  to  have  waived  bis  right  to  the  same,  and  oan  not  be  heard 
af  terwards  to  complain. 

Again^  it  is  provided  that,  ^^  in  seleoting the  jury  from  tbe  persons  sum- 
moned,  the  names  of  such  pei*8ons  shall  be  called  in  the  order  in  which 
they  appear  upon  the  list  f urnished  the  defendant,  and  each  juror  shall 
be  tried  and  passed  upon  separately,  and  a  person  who  has  been  sum- 
moned  but  is  not  present  may,  upon  bis  appeai*anee  before  the  jury  is 
completed,  be  tried  as  to  bis  qualificatious  and  impaneled  as  a  juror,  un- 
less  challeuged;  but  no  cause  shall  be  unreasonably  delayed  on  account 
of  the  absence  of  such  person."  Code  Crim.  Proc,  art.  640;  Willson's 
Crim.  Stats.,  sec.  2287;  Cahn  v.  The  State,  27  Texas  Ct.  App.,  709. 

Under  this  Statute  before  the  jury  is  complete  any  of  the  persons  sum- 
moned  who  were  absent  when  the  venire  was  first  called,  whether  they 
appear  with  or  without  having  been  brought  under  attachment,  may  be 
tried  and  passed  upon  as  Jurors.  But  in  no  case  is  the  trial  to  be  unrea- 
sonably delayed  on  account  of  the  absence  of  any  of  the  persons  summoned 
on  Said  special  venire;  "  and  though,"  as  was  said  in  Thuston  v.  The  State, 
18  Texas  Court  of  Appeals,  26,  ''an  attachment  might  be  out  for  some  of 
the  original  veniremen,  that  should  not  unreasonably  delay  the  comple- 
tion  of  the  jury  out  of  new  talesmen  summoned." 

In  this  case  the  defendant  had  availed  himself  of  bis  right  to  attach- 
ments for  the  absenteeö  at  the  proper  time,  and  he  was  entitled  to  assert 
his  right  to  have  them  in  court  to  be  passed  upon,  provided  it  would  not 
cause  unreasonable  delay  in  the  trial.  Now,  what  are  the  facts  on  the 
question  of  the  reasonableness  of  the  delay?  At  2  o'clock  on  the  27 th 
the  attachments  were  ordered  issued  and  placed  in  the  hands  of  an  offi- 
cer  for  service.  On  the  morning  of  the  28th  the  sheriff  reported  that  the 
officer  having  the  process  had  not  had  time  to  execute  the  process,  and 
the  couiii  ordered  the  completion  of  the  jury  out  of  the  names  drawn  by 
the  Clerk  from  the  lists  of  jurymen  of  the  term,  and  the  jury  was  coni- 
pleted  by  noon,  the  absentees  not  having  been  brought  in.  So  it  appears 
that  some  eighteen  or  twenty  hours  elapsed  between  the  issuance  of  the 
attachments  and  the  completion  of  the  jury.  It  was  a  matter  within  the 
discretion  of  the  court  to  determine  the  reasonableness  of  the  delay.  Do 
the  facts  show  that  the  court  abused  its  discretion,  or  that  defendant  has 
suffered  injury  on  account  of  the  court's  action?  We  do  not  think  the 
facts  show  an  abuse  of  discretion.  It  is  true  that  defendant  says  he  ex- 
hausted  his  peremptory  challenges  in  the  selection  of  the  jury,  and  that 
an  objectiouable  juror  was  put  upon  him  and,  notwithstanding  his  chal- 
lenge,  sat  upon  his  trial.  He  does  not  show  wherein  said  juror  was  ob- 
jectionable  or  the  reasons  of  his  objection  to  him,  nor  that  he  was  not  a 
fair  and  impartial  juror.  An  *'  objectionable  '^  juror,  in  the  sense  in  whioh 
the  term  is  used  in  this  connection,  means  one  against  whom  such  cause 
for  challenge  exists  as  would  likely  affect  his  competency  or  his  imparti- 
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Älitjr  in  the  trial.  Without  some  such  showing  it  is  idle  simply  to  say  that 
^  Juror  is  objectionable.  Having  exhausted  bis  peremptory  cballenges  he 
was  not  under  the  circumstances  here  presented  entitled  to  exercise  a  fur- 
ther  challenge  of  this  character.  Loggins  v.  The  State^  12  Texas  Ct. 
App.,  65. 

After  the  special  venire  was  exhausted  and  resort  was  had  to  the  list  of 
the  twenty-three  jurymen  drawn  by  the  clerk  from  the  regulär  jury  for 
ihe  week,  it  was  found,  when  their  names  were  reached,  that  several  of 
these  jurymen  were  upon  the  AUcorn  jury  and  were  considering  of  their 
verdict  in  that  case.  Defendant  moved  for  a  delay  and  postponement 
until  Said  Jurors  could  be  brought  in  and  passed  upon  in  the  order  in 
which  their  names  appeai*ed  upon  the  list,  which  motion  the  court  ref  used, 
und  defendant  saved  bis  exception.  In  certifying  this  bill  of  exceptions 
the  learned  trial  judge  says:  *'  The  call  of  the  remainder  of  the  panel 
was  proceeded  with  and  the  Jurors  passed  upon,  and  the  Allcorn  jury 
being  unable  to  agree  wasdischarged,  and  the  Jurors  were  called  and  passed 
on  in  this  case  before  talesmen  were  ordered."  There  is  no  substantial 
merit  in  the  bill  of  exceptions  reserved  to  this  ruling.  The  point  here 
made  is  not  analogous  to  the  questions  as  made  in  Bates  v.  The  State,  19 
Texas,  123,  and  Thuston  v.  State,  18  Texas  Court  of  Appeals,  26.  These 
Jurors  were  not  summoned  upon  the  special  venire  in  this  case  at  the  time 
they  were  impaneled  in  Allcom's  case,  and  besides  thi8,'appellant  did  in 
&ct  have  the  privilege  of  passing  upgn  them  as  Jurors  af  ter  they  had  been 
selected  and  summoned  in  this  case.  We  can  not  see  »that  he  has  any 
ground  of  complaint  in  the  matter. 

Another  exception  of  defendant  growing  out  of  the  Organization  of 
the  jury  arose  from  the  following  facts:  The  fifty-third  name  summoned 
on  the  special  venire,  as  shown  by  the  sheriff s  return  thereon  and  by  the 
copy  served  upon  the  defendant,  was  C.  F.  Sanders.  In  response  to  the 
call  of  this  name  one  C.  F.  Sander  appeared  and  answered  as  the  party 
who  had  actually  been  summoned.  Defendant  moved  the  court  to  stand 
Said  Sander  aside  for  variance  in  the  names,  which  motion  was  overruled, 
and  defendant,  over  bis  objections,  was  compelled  to  exhaust  a  peremp- 
tory challenge  upon  said  juror.  "  When  a  juror  is  misnamed  in  the  copy 
of  the  special  venire  served  on  the  defendant,  it  is  the  proper  practice  to 
stand  him  aside. ^^  Thompson  v.  The  State,  19  Texas  Ct.  App.,  594; 
-Swofford  V.  The  State,  3  Texas  Ct.  App.,  77;  Bowen  v.  The  State,  3 
Texas  Ct.  App.,  617;  72  Ala.,  164.  It  was  error  to  refuse  to  stand  the 
juror  aside,  but  the  error  becomes  harmless  in  view  of  the  fact  that  the 
juror  did  not  sit  upon  the  case,  the  defendant  having  rid  himself  of  him 
by  a  peremptory  challenge,  and  no  objectionable  juror  having  set  upon 
the  case. 

The  defendant  assigns  as  error  the  admission  of  evidence  over  bis  ob- 
jection,  and  the  improper  remarks  of  the  district  attorney  made  in  the 
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presence  and  hearing  of  the  jury,  as  shown  by  hiß  several  bills  of  excep* 
tion  relating  thereto,  as  follows: 

1.  In  admitting  the  testimony  of  B.  G.  Anderson,  justice  of  the  peace, 
as  to  cotnplaints  made  by  the  deceased  against  the  defendant;  and  in  ad> 
mitting  the  alleged  examining  trial  record  in  impeachment  of  the  wit- 
ness  Mary  Hudson. 

2.  In  admitting  in  evidence  the  indictment  in  cause  No.  3351,  The 
State  of  Texas  v.  Alfred  Hudson,  charged  with  the  murder  of  J.  D. 
Brackens  by  poison,  and  a  subpoenafor  Ed.  Brackens  as  a  witness  therein. 

3.  In  permitting  the  district  attorney  to  State  in  the  presence  and 
hearing  of  the  jury  that  he  could  strengthen  the  State's  ease  by  the  testi- 
mony of  an  absent  witness;  to  argue  to  the  jnry  in  hiß  closing  speech  bis 
belief  in  the  defendant's  guilt,  and  that  he  was  also  guilty  of  poisoning 
J.  D.  Brackens,  a  child  of  the  deceased,  as  charged  in  said  indictment  in 
cause  No.  3351. 

4.  Even  if  said  evidence  should  be  held  admissible,  still  the  couri 
erred  in  failing  to  instruct  the  jury  as  to  the  onlypurposes  for  which  the 
same  could  be  considered  by  them,  viz.,  in  determining  the  credibility  of 
the  witneßß,  and  as  a  circumstance  tending  to  show  motive  in  the  defend- 
ant for  the  homicide;  and  in  failing  to  instruct  the  jury  to  disregard  the 
improper  remarks  of  the  district  attorney. 

Defendant  himself,  on  cross-examination  of  Anderson,  the  justice  of 
the  peace,  drew  out  f rom  the  said  witness  matters  relating  to  the  def end- 
ant^s  attempts  to  prosecute  deceased  before  said  justice,  and  in  responße 
the  State  was  permitted  to  prove  by  said  witneßs  that  deceased  had  pre- 
vionsly  instituted  prosecutions  before  him  against  defendant.  Even  if 
said  evidence  was  collateral,  irrelevant,  and  immaterial,  the  defendant 
should  not  be  heard  to  complain,  he  having  provoked  or  caused  its  intro- 
duction. 

Nor  did  the  court  err  in  permitting  the  prosecution  to  impeach  the  wife 
of  defendant  by  reading  her  contradictory  statements  made  at  the  exam- 
ining trial.  It  was  not  objected  that  the  impeachment  was  npon  imma- 
terial and  collateral  matters,  nor  that  the  papers  in  the  examining  trial 
and  the  signature  of  the  witness  had  not  been  proved.  There  appears  to 
have  been  no  question  made  at  the  time  as  to  the  fact  that  the  paper  read 
from  was  the  evidence  duly  and  legally  taken  at  the  examining  trial. 

It  was  not  error  to  permit  the  State  to  read  in  evidence  the  indictment 
against  this  defendant  charging  him  with  having  murdered  by  poison  ono 
J.  D.  Brackens,  the  child  of  deceased,  and  which  indictment  was  pend- 
ing. This  indictment,  together  with  the  fact,  otherwise  proved,  that  de- 
ceased had  accused  defendant  and  others  of  poisoning  his  child,  and  that 
he  was  prosecuting  him  for  it,  were  circumstances  tending  to  establish,. 
and  were  legitimate  for  the  jury  to  consider  in  determining  defendanfs. 
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motive  in  killing  deceased.  Kunde  v.  The  State,  22  Texas  Ct.  App.,  65, 
and  authorities  cited.  This  evidence  did  not  prove  or  tend  to  prove  an 
extraneous  crime.  Such  evidence  being  legitimate  and  admissible  to 
prove  a  main  issue  in  the  case,  to-wit,  defendant's  motive  and  malice  in 
the  perpetration  of  the  murder,  it  was  not  obligatory  upon  the  court  in 
its  Charge  to  limit  and  restrict  the  purposes  for  which  the  evidence  was 
admitted.  The  rule  as  to  restriction  or  limitation  does  not  obtain  with 
regard  to  evidence  proving  directly  the  main  issue  involved  in  the  trial. 
Davidson  v.  The  State,  22  Texas  Ct.  App.,  373. 

It  is  not  shown  that  defendant  was  in  any  manner  injured  or  prejudiced 
by  the  remark  of  the  district  attomey  made  in  the  presence  and  hearing 
of  the  Jury,  and  which  is  complained  of  by  the  defendant.  K  the  evi- 
dence is  amply  sufficient  to  sustain  the  verdict  and  judgment  (which  is 
the  case  in  our  opinion)  without  the  testimony  of  the  absent  witness  Carr, 
whose  testimony  the  district  attorney  said  would  make  the  case  strenger 
if  the  court  would  hold  the  case  open  until  he  could  produce  it,  we  can 
not  possiblysee  how  sncha  remai'k  could  in  any  manner  prove  injurious, 

Quito  a  number  of  objections  are  urged  to  the  Charge  of  the  court  as 
given  to  the  Jury,  and  exceptions  were  reserved  to  the  ref  usal  of  the  court 
to  give  the  several  special  Instructions  requested  for  defendant.  We  are 
of  opinion  that  none  of  these  exceptions  are  maintainable. 

Upon  self-defense  it  is  objected  that  the  Charge  did  not  instruct  the 
Jury  that  the  defendant  had  the  right  to  act  upon  the  appearances  of 
langer,  and  that  it  was  not  necessary  that  the  danger  should  be  real.  It 
is  also  objected  that  the  court  whoUy  omitted  to  instruct  the  jury  that 
the  defendant  was  not  bound  to  retreat.  The  defendant  testified  in  his 
own  behalf.  He  testified  that  he  was  shot  at  and  that  he  retreated;  that 
be  fired  as  he  retreated,  and  that  if  he  killed  deceased,  he  killed  him  un- 
der  these  circumstances.  According  to  this  Statement  of  defendant  his 
danger  was  not  apparent  but  real  danger,  and  appearances  of  danger  was 
not  an  issue  in  the  case.  He  also  testifies  that  he  did  retreat.  If  this 
was  his  own  tale  as  to  the  matter,  how  could  he  be  injured  by  the  Omis- 
sion to  instruct  the  jury  that  he  was  not  bound  to  do  what  he  did  do  to 
save  himself  ?  If  he  had  not  retreated,  then  he  might  reasonably  have 
tdaimed  that  the  jury  should  have  been  instructed  that  he  was  not  bound, 
under  our  law,  to  retreat  before  he  could  justify  a  killing  on  the  ground 
of  self-defense  against  an  unlawful  attack  upon  his  person  likely  to  pro- 
duce death  or  serious  bodily  injury.  Whether  he  retreated  or  not  was 
not  an  issue  in  the  case  as  made  by  his  own  testimony,  and  there  were  no 
other  eye-witnesses  to  the  homicide  who  testified  on  the  trial. 

We  are  of  opinion  the  Charge  presented  sufficiently  the  law  applicable 
to  the  legitmate  issues  in  the  case,  and  that  the  court  did  not  err  in  ref  us- 
ing  defendant's  special  requested  instructions. 
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We  have  found  no  reversible  error  in  the  record  of  this  case  as  it  i» 
presented  to  us  on  this  appeal^  and  the  judgment  is  theref ore  in  all  thinga 
affinned. 

Affirmed. 

Hurt,  J.,  absent. 


Albert  Bennett  v.  The  State. 

No,  ^48.  Dedded  Janua/ry  2S. 
Theft— Charge  of  the  Ck>urt— Fact  Oase.— Article  788  of  the  Penal  Code  pTo> 
vides:  "  If  propertj,  taken  under  such  circumstances  as  to  constitute  theft»  be  Tolun- 
tarily  returned  withm  a  reajsonable  time,  and  before  any  prosecution  is  commenoed 
therefor,  the  punishment  shall  be  by  fine  not  exceeding  one  thousand  dollars."  If  the 
evidence  on  a  trial  for  theft  shows  such  a  return  of  the  stolen  preperty  to  the  owner, 
the  failure  of  the  trial  court  to  give  the  provisions  of  the  said  article  in  charge  to  the 
Jury  is  fundamental  error.  But  see  the  opinion  for  the  substance  of  evidence  hdd  in 
any  event  insufficient  to  support  a  oonviction  for  theft. 

Appeal  f rom  the  District  Court  of  San  Saba.  Tried  below  before  Hon. 
A.  W.  Moursund. 

The  opinion  discloseB  the  nature  of  the  case.  The  penalty  assessed 
against  the  appellant  was  a  term  of  two  years  in  the  penitentiary. 

Leigh  Burleson,  for  appellant. 

W.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

WiLLSON,  Jüdoe. — "  If  property,  taken  under  such  circumstances  as  to- 
constitute  theft,  be  voluntarily  returned  within  a  reasonable  time,  and  be- 
fore any  prosecution  is  commenced  theref or,  the  punishmeut  shall  be  by 
fine  not  exceeding  one  thousand  dollars.^'    Penal  Code.,  art.  738. 

It  appeared  from  the  evidence  that  a  few  days  af ter  the  defendant  dis- 
covered  that  the  cow  in  question  was  claimed  by  Sanderson,  the  owner, 
and  before  any  prosecution  had  been  commenced  for  the  theft  of  said  cow, 
he  returned  said  cow  into  said  Sanderson^s  possesslon.  This  being  the 
evidence,  the  above  quoted  provision  of  the  code  was  a  part  of  the  law  of 
the  case,  and  it  was  the  imperative  duty  of  the  judge  to  give  it  in  charge 
to  the  Jury,  whether  requested  or  not  by  the  defendant.  Anderson  v.  The 
State,  25  Texas  Ct.  App.,  593;  Guest  v.  The  State,  24  Texas  Ct.  App.,  530; 
Willson's  Crim.  Stats.,  sec.  1287.  Such  charge  was  not  given,  and  the^ 
failure  to  give  it  vitiates  the  conviction. 

We  will  say  further  that  we  could  not  permit  this  oonviction  to  stand 
had  such  charge  been  given,  because  in  our  judgment  it  is  not  warranted 
by  the  evidence.     There  was  no  actual  taking  of  the  cow  by  defendant^ 
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He  sold  cattle  in  the  same  mark  and  brand  of  said  cow,  which  cattle  were 
gafchered  from  the  ränge  by  the  person  to  whom  he  sold,  and  among  those 
80  gathered  was  the  cow  in  question.  Defendant  did  not  see  the  cow  or 
know  that  she  had  been  taken  until  he  learned  that  Sanderson  claimed 
her,  and  when  he  learned  that  it  was  Sanderson's  cow  he  returned  her  to 
bim.  It  is  apparent  to  our  minds  from  the  evidence  before  ns  that  the 
cow  was  taken  through  mistake,  and  that  the  defendant  did  not  fraudu- 
lently  take  her,  nor  fraudulently  canse  her  to  be  taken.  A  new  trial 
fihould  have  been  granted  the  defendant  because  the  verdict  was  not  sup- 
ported  by  but  was  contrary  to  the  evidence. 
The  judgment  is  reversed  and  the  cause  is  remanded. 

Eeversed  and  remanded. 

Hnrt,  J.,  absent. 


Rafael  Lopez  v.  The  State. 

M.  2746,    Decided  January  22. 

1.  Driving  Stock  from  Aecustomed  Bange— Fact  Oase.— See  the  Statement 
of  the  case  fop  evidence  lidd  insufflcient  to  support  a  convictlon  for  wilfuUy  driving 
stock  from  its  accustomed  ränge»  etc. 

2.  Same— Theft — Charge  of  the  Ck>iirt. — Under  an  indictment  for  horse  tbeft 
the  appeHant  was  convicted  for  wilfnüy  driving  stock  from  its  accostomed  ränge,  etc. 
The  proof  shows  that  if  guilty  at  aU,  the  defendant  was  either  the  guilty  agent  who 
took  the  horse,  or  he  was  guilty  as  a  principal  by  acting  with  one  Campo — who  had 
been  convicted  of  theft — in  the  taking.  In  either  event  the  proof  would  not  raise  the 
iaBae  of  wilfully  driving  stock  from  the  accustomed  ränge,  for  if  gnilty  as  a  principal 
because  of  his  acting  with  Campo,  he  could  be  guilty  only  of  the  oifense  of  which  the 
proof  showed  Campo  to  be  guilty.  The  trial  court  erred  in  submitting  to  the  jury  the 
issQe  of  wilfuUy  driving  stock  from  its  accustomed  ränge. 

8.  Practice — ^Evidence. — Although  under  arrest  the  defendant  was  not  informed 
tbit  he  was  suspected  or  charged  with  the  theft  of  horses  until  so  informed  by  the 
sheriff.  On  this  trial  he  proposed,  but  was  not  permitted,  to  prove  by  the  sheriflf  that 
immediately  upon  being  informed  of  the  cause  of  his  arrest,  he  told  the  sheriif,  in  ex- 
planation  of  his  possession  of  the  alleged  stolen  horse,  that  he  traded  another  horse  for 
it  with  Campo,  and  that  Campo  was  present  and  assented  to  his  said  statement  to  the 
dieriff.    Hdd^  that  the  exclusion  of  the  proposed  evidence  was  error. 

4.  Theft. — Charge  of  the  Court  reads  as  follows:  "  Evidence  of  the  theft  and 
posseesion  of  another  animal  by  the  defendant  at  the  same  time  and  place  as  that  where 
it  Ib  testified  the  animal  in  question  was  lost  or  missing  has  been  admitted,  and  you 
are  instructed  that  the  object  of  this  testimony  (and  the  only  purpose  for  which  you 
can  oonsider  it)  is  to  explain  the  intent  with  which  the  animal  in  question  was  taken 
(if  taken),  and  not  as  proof  of  the  taking  of  the  animal  charged."  Held,  obnoxious  to 
the  objection  that  it  assumes  as  a  fact  that  the  evidence  established  the  contempora- 
neoos  theft  of  another  horse. 

Appeal  from  the  District  Court  of  Uvalde.  Tried  below  before  Hon. 
T.  M.  Paschal. 
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The  indictment  charged  the  appellant  with  the  theft  of  a  horse^  the 
property  of  A.  Cagnion.  The  conviction  was  for  wilfuUy  driving  stock 
from  its  accustomed  ränge  without  the  consent  of  the  owner,  and  with 
the  intent  to  defraud  the  owner  thereof .  The  penalty  assessed  by  the 
verdict  was  a  term  of  two  years  in  the  penitentiary. 

A.  Cagnion  testified  for  the-  State,  in  substance,  that  bis  certain  coffee- 
colored  or  sorrel  horse  disappeared  from  bis  accustomed  ränge  in  Bexar 
County,  Texas,  on  or  about  September  15, 1888.  He  was  taken  (if  taken) 
without  the  consent  of  the  witness.  He  was  returned  to  witness  on  or 
about  October  25, 1888,  by  H.  W.  Baylor,  sheriff  of  Uvalde  County.  He 
had  been  counter-branded  since  bis  disappearance.  Antonio  Sanchez 
lived  with  and  was  working  for  the  witness  at  the  time  of  the  disappear- 
ance of  the  Said  horse.  Sanchez  then  owned  a  mare  which  ran  with  the 
witness's  said  horse  and  other  horses. 

Antonio  Sanchez  testified  for  the  State  that  he  lived  with  Cagnion  at 
the  time  Cagnion  lost  bis  horse.  He,  witness,  then  owned  a  brown  col- 
ored  mare,  which  disappeared  about  the  same  time.  He  afterwards  recov- 
ered  the  mare  from  an  American  boy  in  Atascosa  County.  Witness  did 
not  consent  to  the  taking  of  bis  said  mare.  The  witness  knew  the  de- 
fendant  as  Gregorio  Parras.  He  also  knew  one  Theodora  Heyes,  who 
lived  about  a  mile  from  Cagnion's  house.  He  saw  Reyes  and  defendant 
together  near  Cagnion^s  house  about  the  time  Cagnion^s  horse  disap- 
peared. He  saw  them  together  several  times,  and  one  time  saw  them  in 
Company  with  one  Pedro  Campo. 

H.  W.  Baylor,  sheriff  of  Uvalde  County,  testified  for  the  State  that  he 
first  met  the  defendant  about  October  8,  1888,  in  the  western  part  of  the 
town  of  Uvalde.  He  then  called  himself  Rafael  Lopez,  and  was  in  Com- 
pany with  Pedro  Campo  and  Theodora  Reyes.  The  said  parties  then  had 
f our  horses  with  them.  One  was  a  black  bald-f aced  horse,  anotber  a  dun 
mare,  anotber  a  gray  pacing  horse,  and  the  fourth  was  a  sorrel  horse — 
the  animal  involved  in  this  prosecution.  The  defendant  was  then  riding 
the  sorrel  horse.  Campo,  speaking  English,  offered  to  seil  witness  the 
sorrel  horse  for  130.  Witness  offered  bim  $15,  and  he  finally  agreed  to 
take  $18  for  the  animal.  Defendant,  when  Campo  offered  to  seil  the  sor- 
rel horse,  addressing  Campo  in  Spanish,  said,  "If  you  seil  the  sorrel 
horse,  I  want  my  horse  back.''  Campo  told  witness  that  he  traded  with 
a  Mexican  for  the  sorrel  horse  near  the  Calaveras  in  Bexar  County;  that 
upon  trading  he,  as  was  bis  custom,  threw  the  horse  down  and  counter- 
branded  bim,  and  that  he  had  no  bill  of  sale  for  the  animal.  D.  E.  Jor- 
dan claimed  and  recovered  the  black  bald-f  aced  horse.  Campo  rode  the 
black  horse  into  Uvalde  and  tried  to  seil  bim.  Neither  the  defendant 
nor  Eeyes  offered  any  of  the  horses  for  sale.  Hobbs  saw  the  defendant 
in  Uvalde  before  the  witness  did.     Campo  told  witness  that  he  met  de- 
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fendant  and  Heyes  near  Hondo  City,  in  Medina  County.  Defendant 
could  speak  but  few  words  in  English. 

John  Hobbs  testified  for  the  State  that  he  saw  defendant,  Campo,  and 
Beyes  together  in  the  town  of  Uvalde,  on  or  about  October  8,  1888. 
Oampo  waa  then  riding  the  sorrel  horse,  the  defendant  the  black  horse, 
and  Beyes  was  riding  the  gray  pacing  horse  and  leading  the  dun  mare. 
Witness  asked  Campo  if  he  would  seil  the  sorrel  horse.  He  replied  in 
English  that  he  would  take  $50  for  hiin.  He,  Campo,  then  told  witness 
that  he  and  his  companions  had  been  picking  cotton,  and  that  he  traded 
for  the  sorrel  horse  on  the  hill  near  Castroville,  in  Medina  County.  Wit- 
ness did  not  think  the  defendant  could  converse  in  the  English  language. 

D.  E.  Jordan  testified  for  the  State  that  he  lived  in  Atascosa  County. 
On  or  about  October  3, 1888,  the  witness  met  Pedro  Campo  and  twoother 
Mexicans  between  Benton  City  and  Lytle,  going  towards  Lytle.  To  one 
of  the  Said  Mexicans  (not  Campo)  he  traded  a  black  bald-faced  horse  for 
a  bay  mare.  Antonio  Sanchez  af  terwards  proved  the  mare  away  f rom 
witness,  and  witness  on  or  about  November  3,  1888,  recovered  his  black 
horse  from  Sheriff  Baylor. 

Luce  Barcomato  testified  for  the  State  that  he  lived  about  a  mile  from 
Cagnion^s  house  in  Bexar  County.  Some  time  in  September,  1888,  he 
could  not  locate  the  day,  he  saw  the  defendant,  Campo,  and  Beyes 
together,  on  f  oot,  in  the  ränge  of  Cagnion's  horses.  Sanchez  had  a  horse 
mnning  on  that  ränge.     The  State  closed. 

Polonio  Ballo  testified  for  the  defense  that  he  lived  in  Floresville. 
Early  in  September,  1888,  the  witness,  en  route  from  Floresville  to  the 
Salado,  met  a  man  named  Senigas  riding  a  horse  which  he  recognized  as 
a  horse  that  belonged  to  Pedro  Campo.  He  asked  Senigas  where  Campo 
was.  Senigas  replied  that  he  had  just  left  Campo  a  short  distance  up 
the  road  saddling  a  horse  that  he,  Senigas,  traded  him  for  the  horse  he^ 
Senigas,  was  then  riding.  When  witness  reached  a  water  hole  about  two 
miles  beyond  where  he  met  Senigas,  he  found  Campo  saddling  a  sorrel 
horse  which  he,  Campo,  said  he  had  just  got  in  a  trade  with  Senigas. 

W.  G.  Meacham  testified  for  the  defense  that  he,  Willie  Mitchell,  and 
Jesse  Parsons  arrested  the  defendant,  Campo,  and  Beyes.  They  imme- 
diately  demanded  the  cause  of  their  arrest,  and  were  told  in  reply  that 
they  were  arrested  by  the  order  of  the  sheriff  of  Uvalde  County.  They 
were  not  told  that  they  were  accused  of  horse  thef t. 

H.  W.  Baylor,  recalled  by  the  defense,  testified  that  defendant,  Campo, 
and  Beyes  were  arrested  on  his  order  by  Mitchell,  Parsons,  and  Meacham. 
Some  hours  afterwards  witness  went  to  the  jail,  and  the  defendant,  when 
told  that  witness  was  the  sheriff,  asked  the  cause  of  his  arrest.  Witness 
told  him  that  he,  witness,  suspected  him  and  his  companions  of  being  horse 
thieves.  Defendant  then  made  to  witness  a  statement  as  to  how  he  came 
into  possession  of  the  Cagnion  sorrel  horse. 
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Baker  &  Powell  and  De  Montel,  for  appellant. 
W.  L.  Davidson,  Assistant  Attorney-Qeneral,  for  the  State. 

White,  Presiding  Jüdge. — Three  parties  were  separately  indicted  for 
the  theft  of  the  horse  involved  in  this  prosecution.  One  of  them,  to-wit, 
one  Pedro  Gampo,  was  convicted  of  the  theft  of  said  animal,  and  on  appeal 
the  judgment  of  conviction  in  his  case  was  affirmed  bj  this  court  at  its 
last  Tyler  term.  Our  recollection  is  that  the  facts  on  that  appeal  were, 
if  not  identically,  substantiallj  the  same  as  submitted  on  this  appeal.  In. 
this  case  this  appellant  has  been  convicted  not  of  the  theft  per  se  of  the 
animal,  as  was  Campo,  but  of  a  different  offense — that  is,  of  wilf ully  driving 
the  animal  from  its  accustomed  ränge  without  the  consent  of  the  owner 
and  with  intent  to  defraud  the  owner  thereof,  as  provided  for  in  article 
749  of  the  Penal  Oode. 

In  our  opinion  the  facts  proved  do  not  Warrant  a  verdict  and  judgment 
of  conviction  for  wilfuUy  driving  an  animal  from  its  accustomed  ränge  aa 
provided  by  article  749  of  the  code,  and  that  the  court  erred  in  submit* 
sing  that  issue  to  the  jury  upon  the  facts  in  the  case.  Def endant,  if  guilty 
at  all  under  the  facts,  was  either  the  guilty  agent  who  took  the  horse  him- 
seif,  or  he  was  guilty  as  a  principal  by  acting  with  the  thief  Campo  in  the 
taking.  If  defendant  was  guilty  only  as  a  principal  from  his  connection 
and  acting  together  with  Campo,  then  if  Campo's  crime  was  theft  of  the 
animal,  defendant^s  must  have  been  the  same;  he  could  not,  as  a  prin- 
cipal, be  guilty  of  a  different  crime  from  that  of  the  actual  taker.  Trial 
Courts  are  not  authorized  to  Charge  the  jury  on  a  phase  of  case  not  pre- 
sented  in  the  evidence.  Spoonemore  v.  The  State,  25  Texas  Ct.  App.,. 
358. 

We  are  of  opinion  that  the  court  erred  in  ref using  to  permit  the  defend- 
ant to  prove  by  Baylor,  the  sheriff,  what  his  statements  to  the  sheriff  were 
relative  to  and  explanatory  of  his,  defendant's,  possession  of  the  animal. 
Defendant  had  not  been  inf ormed  that  he  was  suspected  or  charged  with 
the  theft  of  the  horses  until  so  informed  by  Baylor,  and  the  statements 
proposed  to  be  proved  were  iramediately  made  by  defendant  to  the  effect 
that  he  had  traded  another  horse  to  Campo  for  the  alleged  stolen  horse.  He 
also  proposed  to  prove  by  the  same  witness,  in  connection  with  these  State* 
ments,  that  Campo  was  present  and  heard  and  assented  to  said  statements. 
Taylor  v.  The  State,  15  Texas  Ct.  App.,  356;  Roberts  v.  The  State,  17  Texas 
Ct.  App.,  82;  Heskew  V.  The  State,  Id.,  162;  York  v.  The  State,  Id.,  441; 
Moreno  v.  The  State,  24  Texas  Ct.  App.,  401;  Field  v.  The  State,  Id.,  422; 
Willson's  Crim.  Stats.,  sec.  1300. 

We  are  also  of  opinion  that  the  ninth  paragraph  of  the  charge  is  ob- 
noxious  to  the  objection  that  it  assumes  as  a  fact  that  the  evidence  estab- 
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lished  the  theft  and  posseBsion  by  defendant  of  another  animal  at  the 
same  time  and  place  that  the  animal  in  question  was  stolen. 
The  judgment  is  reversed  and  cause  remanded. 

Beversed  and  remanded. 

Hurt^  J.^  absent. 


Bek  Mixon  V.  The  State. 
2^.  e84£,    Decided  Februa/ry  1, 

1.  Theft— Evidence. — See  the  statement  of  tbe  case  for  evidence  held  to  liav» 
been  improperlj  admitted  on  a  trial  for  theft  because  hearsay,  and,  in  viewof  the  other 
piöof,  calcalated  to  prejadice  the  accused. 

2.  &(ame— Charge  of  the  Court. — The  first  oount  of  the  indictment  all^ged  the 
ownership  of  the  stolen  propertj  in  one  Porter,  and  the  second  count  in  some  persoa 
unknown  to  the  grand  Jury.  To  Warrant  a  conviction  under  the  first  count  it  devolved 
npon  the  State  to  prove  the  ownership  in  Porter,  and  under  the  second  count,  to  prove 
that  the  ownership  was  unknown  to  the  grand  jurj,  and  that  they  used  reasonable 
dUigence  to  ascertaln  the  f act  of  ownership.  See  the  opinion  for  a  Charge  of  the  court 
hdd  erroneous  in  itself ,  and  incorrect  because  it  does  not  present  the  law  applicable  to> 
the  two  counts  separately .  But  note  that  being  objected  to  for  the  first  time  on  appeal^ 
the  question  whether  it  should  operate  reversal  is  not  decided. 

Appeal  f  rem  the  District  Court  of  Burleson.  Tried  below  bef ore  Hon. 
0.  C.  GaiTett. 

The  conviction  was  for  the  theft  of  a  cow,  and  the  penalty  assessed  was 
a  terra  of  two  years  in  the  penitentiary. 

State  witnesses  E.  IT.  Jones  and  W.  T.  Newman  testified,  in  substance, 
that  on  the  moming  of  August  15,  1888,  they  found  the  freshly  removed 
hide  of  a  cow  secreted  in  a  thicket  near  the  East  Yegua,  in  the  edge  of 
Burleson  County.  It  was  the  hide  of  a  red  cow  with  white  flanks.  The 
ears  had  been  cut  off  and  the  brand  cut  out.  They  did  not  find  the  place 
where  the  cow  had  been  killed.  Jones  further  testified  that  a  few  daya 
afterwards  he  saw  a  place  in  the  edge  of  Lee  County,  about  300  yardsdis- 
tant  from  where  he  had  seen  the  hide  in  Burleson  County,  where  an  ani- 
mal of  the  cattle  kind  had  been  recently  killed.  The  remains  of  a  paunch 
were  there.     A  few  days  afterwards  he  saw  a  cow's  head  at  Malloy's. 

John  Price  testified  for  the  State  that  he  was  present  when  the  cow  waa 
killed,  and  helped  butcher  it.  Defendant  was  present,  and  roped  the  cow 
at  the  request  of  W.  E.  Richardson,  who  killed  the  animal.  That  beef 
was  delivered  to  Boe  Malloy,  a  negro,  who  was  to  pay  witness's  mother 
Bome  boards.  Witness  did  not  understand  the  nature  of  the  transaction. 
whereby  Malloy  was  to  get  the  beef,  and  bis,  witnesses,  mother  the  boards. 
Bichardson  pointed  out  the  cow  and  defendant  roped  her  at  bis  request. 
Bichardson  then  killed  the  animal  with  an  axe,  and  Bichardson,  defend» 
ant,  and  witness  skinned  her.     Witness  then  went  and  notified  Malloj 
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that  the  beef  was  ready  for  him.  Malloy  sent  other  negroes  after  the 
beef.  They  asked  if  they  should  take  the  hide.  Richardson  replied  in 
the  negative,  and  said  that  he  was  going  to  seil  the  hide  for  money  to 
buy  coffee.  Richardson  then  took  the  hide  on  his  horse^  and  he,  witness, 
and  defendant  rode  off.  After  crossing  the  Yegua,  Richardson  dropped 
behind,  and  when  he  next  overtook  witness  and  defendant  he  did  not  have 
the  hide.  The  hide  was  not  mutilated  when  witness  last  saw  it.  Witness 
knew  that  the  brand  on  the  animal  killed  was  M  P.  If  there  was  a  bar 
between  the  M  and  P,  making  M  H  P  connected,  the  witness  did  not  ob- 
ßerve  it.  Defendant  and  witness  went  with  Richardson  to  kill  the  cow 
at  Richardson's  reqnest.  Defendant  never  claimed  an  interest  in  that 
oow,  so  far  as  the  witness  knew. 

Thomas  Porter  testified  for  the  State  that  in  1887  he  owned  a  red  and 
white  pided  cow,  branded  M  H  P  connected,  that  ranged  near  the  Swope 
crossing  of  the  Yegua,  in  Burleson  and  Lee  counties.  About  September 
13,  1888,  James  Moak  bonght  the  said  cow  from  the  witness.  Prior  to 
that  time  witness  had  not  consented  for  any  person  to  take  her.  He  had 
no  cow  branded  M  P. 

Arch  Skinner  testified  for  the  State  that  he  saw  the  hide  found  in  the 
thicket  on  the  Yegua.  The  ears  had  been  cut  off  and  the  brand  cut  out. 
On  the  day  after  the  hide  was  found  the  defendant  remarked  to  witness 
that  the  finding  of  the  hide  seemed  to  create  something  of  a  '^stir,'^  and 
asked,  "  Why  don't  the  people  come  to  me  or  Richardson  about  it?'*  He 
f  urther  said  that  it  was  Richardson's  cow,  and  was  branded  X  D — Rich- 
ardson's  brand;  that  he  and  Richardson  killed  it;  that  he  cut  out  the 
brand,  intending  to  tack  it  up  at  home,  but  that  forgetting  it  he  left  it 
in  his  saddle  pockets  until  it  got  to  stinking,  when  he  threw  it  away.  He 
Advised  witness  to  see  Richardson  about  it.  Witness  did  so,  and  Richard- 
son said  that  the  cow  belonged  to  him.  It  was  proved  for  the  State  that 
James  Moak  was  a  constant  companion  and  intimate  friend  of  defendant. 
The  State  closed. 

Mrs.  Price  testified  for  the  defense  that  in  August,  1888,  Richardson 
owed  her  $25.  He  told  her  that  he  would  have  Roe  Malloy  make  and 
deliver  to  her  some  boards  to  go  on  the  debt.  If  defendant  had  any  in- 
terest in  the  boards  witness  did  not  know  it.  Witness  never  got  the 
boards.  Richardson  was  witness's  brother.  She  did  not  know  his  präs- 
ent whereabouts. 

L.  R.  Hilliard  testified  for  the  State,  in  rebuttai,  that  about  a  week 
after  the  cow  was  killed  J.  B.  Moak,  Ed.  EUis,  the  half  brother  of  de- 
fendant, and  Claude  Shaffer,  the  husband.  of  defendant's  half  sister^ 
passed  the  house  of  Clark  Hilliard  where  witness  then  was,  on  their  way 
to  John  Price's  house.  Witness  followed  them  to  and  into  the  honse. 
After  a  time  Moak  remarked,  "Well,  this  is  not  bnsiness.  Lets  do  what 
we  came  for.     If  we  are  going  to  talk  to  John  Price  it  is  time  we  were 


Digitized  by 


Google 


1890.]  MixoN  V.  The  State.  349 

at  it/^  Price,  Moak,  Ellis,  and  Shaffer  then  went  into  the  yard,  where 
thej  talked  for  some  time.  WitneBS  afterwards  went  into  the  yard  and 
heard  Moak  ask  Price  if  he  had  been  to  town  and  made  complaint.  Price 
replied  that  he  had.  Moak  said  to  the  parties  with  him,  ^'  If  he  has 
been  to  town  there  is  no  use  of  our  carrjdng  him  down  yonder  this  morn- 
ing."    This  is  the  evidence  involved  in  the  first  ruling  of  this  court. 

W.  K.  Homan  and  E.  G.  Banks,  for  appellant. 

W.  L.  Davidson,  Assistant  Attorney-Qeneral,  for  the  State. 

WiLLSON,  JuDGE. — On  the  trial,  over  defendant's  objections,  the  State 
was  permitted  to  prove  by  the  witness  Hilliard  a  portion  of  a  conversa- 
tion  between  Price,  Moak,  Ellis,  and  Shaffer,  in  relation  to  the  theft  of 
the  animal  involved  in  this  case.  Def endant  was  not  present  at  said  con- 
versation,  and  the  same  occnrred  about  one  week  af ter  said  theft.  Ex- 
ceptions  to  the  admission  of  this  testimony  appear  in  the  statement  of 
facta,  and  are,  we  think,  sufficiently  füll  and  specific  to  demand  consid- 
eration.  In  our  opinion  said  testimony  was  inadmissible.  It  was  hear- 
say,  and  while  considered  by  itself  it  does  not  appear  to  be  material,  or 
in  any  manner  prejudicial  to  the  defendant,  yet  when  yiewed  with  refer- 
ence  to  the  other  evidence  in  the  case,  it  seems  to  us  to  be  material,  and 
calcnlated  to  injuriously  affect  the  rights  of  the  defendant.  We  hold 
theref  ore  that  in  the  admission  of  said  testimony  material  error  was  com- 
mitted. 

There  are  two  counts  in  the  indictment.  The  first  charges  that  the  ani- 
mal stolen  was  the  property  of  Thomas  Porter,  and  the  second  that  it  was 
the  property  of  a  person  to  the  grand  Jurors  unknown. 

By  the  fourth  paragraph  of  the  charge  the  jury  are  instructed  as  fol- 
lows:  "There  are  two  counts  in  the  indictment,  in  one  of  which  it  is 
aUeged  that  the  animal  was  the  property  of  Thomas  Porter,  and  in  the 
other  it  is  alleged  to  be  the  property  of  some  person  to  the  grand  Jurors 
unknown.  You  are  charged  that  if  you  should  believe  from  the  evidence 
that  the  animal  was  stolen,  as  charged,  it  will  not  be  necessary  for  you 
to  believe  that  the  animal  was  the  property  of  Thomas  Porter,  but  you 
must  believe  that  the  animal  was  fraudulently  taken,  and  taken  in  every 
other  respect  as  alleged,  as  the  property  of  some  person  unknown  to  the 
grand  Jurors,  with  the  fraudulent  intent  on  the  part  of  the  defendant  to 
deprive  the  owner  of  the  animal,  and  to  appropriate  it  to  the  use  and 
benefit  of  some  other  person  than  the  owner.'' 

To  wan*ant  a  conviction  under  the  first  connt  in  the  indictment  it  was 
certainly  necessary  that  the  evidence  should  prove  beyond  a  reasonable 
doubt  that  the  animal  was  the  property  of  Thomas  Porter,  as  alleged  in 
Said  count. 
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To  Warrant  a  conviction  under  the  second  count  it  was  essential  that 
the  State  should  prove  that  the  ownership  of  the  animal  was  anknown  to 
the  grand  Jury,  and  that  thej  used  reasonable  diligence  to  ascertain  the 
,  lact  of  ownership.     Willson's  Crim.  State.,  sec.  1297. 

We  think  the  paragraph  of  the  Charge  above  quoted  is  erroneoos  in  that 
it  does  not  state  the  law  applicable  to  the  two  counts  separately,  and  does 
not  State  the  law  correctly.  No  exceptions  were  reserved  to  the  Charge, 
nor  was  any  error  therein  complained  of  in  the  motion  f or  a  new  trial,  and 
the  error  above  noticed  is  for  the  first  time  presented  on  appeal.  It  is 
unnecessary  that  we  should  determine  whether  or  not  under  these  circum- 
stances  said  error  in  the  Charge  would  of  itself  demand  a  reversal  of  the 
conviction.  We  have  called  attention  to  the  error  in  view  of  another  trial 
of  the  cause. 

Because  of  the  error  of  admitting  in  evidence  the  testimony  of  the  wit- 
ness  Hilliard^  the  jndgment  is  reversed  and  the  cause  is  remanded. 

Beversed  and  remanded. 

Hurt,  J.,  absent. 


Jasb  Murphy  v.  The  State. 
No.  S84S,    Dedded  Fdyrua/ry  1, 
Marder-— Fact  Case. — See  the  statement  of  the  case  for  evidenoe  hM  safficient  to 
«npport  a  capital  conviction  for  marder. 

Appeal  from  the  District  Court  of  Burleson.  Tried  below  before 
Hon.  C.  C.  Garrett. 

The  death  penalty  was  assessed  against  the  appellant  upon  his  conyic- 
tion  in  the  first  degree  for  the  murder  of  his  wife,  Fannie  Murphy. 

Cy.  Johnson  testified  for  the  State  in  substance,  that  he  was  present 
and  witnessed  the  cutting  of  Fannie  Murphy  by  the  defendant,  her  has- 
band.  It  occurred  a  few  minutes  after  defendant's  retum  from  the  Tew 
bottom,  where  he  had  been  several  days  ät  work.  Witness  was  standing 
at  the  door  of  the  defendant's  house  when  he  arrived.  His  wife  was  in 
the  house  sewing.  Defendant  said  ^^  howdy  ^'  to  witness  as  he  passed  into 
the  room.  He  then  stooped  over  his  wife^s  chair  and  kissed  her.  He 
then  produced  a  bettle  of  whisky,  took  a  drink,  and  gave  a  drink  to  wit- 
ness and  his  wife.  He  then  proceeded  to  teil  about  the  work  he  had 
done  since  he  lef t  home,  and  finally  asked  his  wife  why  she  did  not  go  to 
the  Tew  bottom  to  see  him  as  she  promised  to  do.  She  replied  that  she 
had  nothing  to  ride,  and  did  not  know  the  way.  He  remarked,  "  You 
did  not  want  to  come.''  Defendant  then  seized  a  smoothing  iron  and 
proceeded  to  knock  out  both  ends  of  a  barrel  that  was  standing  by  the 
door.     Deceased  said  something  to  witness  about  the  iron  belonging  to 
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Sarah  Montgomery,  who  arrived  about  that  time  and  asked  for  the  iron. 
Deceased  stooped  to  pick  up  the  iron  f rom  the  floor  where  defendant  had 
thrown  it.  Witness  then  turned  around  for  some  purpose^  and  while  his 
back  was  to  the  parties  he  heard  a  blow^  and  deceased  exclaimed^  ''  Oh! 
Mr.  Johnson^  help  me!**  Witness  turned  and  saw  that  defendant  had 
cnt  his  wife  in  the  back.  Defendant  then  threw  deceased  down,  placed 
his  knee  on  her  breast  and  raised  his  knife  to  strike  again.  Witness 
caught  his  band,  when  he  ordered  witness  to  release  him,  threateuing 
witness  if  he  did  not;  Witness  being  a  cripple  obeyed.  He  then  dragged 
his  wife  out  of  doors  and  cat  her  in  the  arm,  leg,  and  neck,  and  in  the 
fltomach,  but  witness  did  not  see  him  strike  either  blow.  Mrs.  Murphy 
was  placed  on  the  bed  and  dieQ  during  the  day. 

Sarah  Montgomery  testified  for  the  State  that  she  witnessed  the  cut- 
ting.  She  went  to  defendant^s  house  and  asked  deceased  for  her  smooth- 
ing  iron.  Fannie  stooped  to  pick  it  up  f rom  the  floor,  when  defendant 
out  her  in  the  back.  Fannie  started  to  run,  but  Struck  her  foot  against 
a  table  leg  and  feil.  Defendant  thereupon  pulled  up  her  clothes  and  cut 
her  across  the  stomach.  Witness  ran  oflf  but  soon  afterwards  returned, 
and  f ound  that  Fannie  had  been  cut  on  both  arms,  legs,  neck,  and  in  the 
back  and  across  the  stomach.  She  died  during  the  day.  Witness  heard 
BD  quarreling. 

No  brief  for  appellant. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  JüDGE. — In  September,  1889,  in  Burleson  County,  the  de- 
fendant killed  his  wife,  Fannie,  by  stabbing  her  several  times  with  a  knife, 
for  which  act  he  has  been  convicted  of  murder  in  the  first  degree  and  the 
death  penalty  assessed  against  him.  He  has  appealed  from  said  convic- 
tion  to  this  court^  but  there  has  been  no  appearance  in  his  behalf  on  his 
appeal. 

We  have  given  the  record  a  careful  examination,  and  find  no  error  in 
the  conyiction.  In  all  respects  he  appears  to  have  had  a  fair  and  impar- 
tial  trial  in  strict  accordance  with  the  law.  There  are  but  few  facts  in 
the  case,  but  they  are  uncontradicted  and  establish  conclusively  a  most 
nnprovoked,  inhuman,  and  deliberate  murder. 

The  judgment  is  affirmed. 

Aßrmed. 

Hurt,  J.,  absent. 
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Charles  Wampleb  v.  The  State. 

No.  S8S6.    Deeided  February  1. 

1.  Indictment— Arrest  of  Judgrment.— A  Joint  indictment  against  P.  and  W. 
for  theft  alleged  tbeir  respective  names  correctly  in  tbe  firet  instance,  but  in  cbarging- 
tbe  intent  alleged  incorrectly  tbe  cbristian  name  of  F.,  and  tbe  sumame  of  W.  Upon 
tbe  ground  tbat  tbe  variance  was  fatal  to  tbe  indictment  tbe  defense  moved  in  arrest  of 
judgment.  Held,  tbat  tbe  motion  was  properly  overruled.  Tbe  rule  is  tbat  if  tbe 
cbristian  name  is  firet  stated  correctly  and  afterwards  incorrectly,  tbe  incorrect  State- 
ment tbereof  may  be  rejected  witbout  affecting  tbe  indictment.  Approving  Mosques 
y.  Tbe  State,  41  Texas,  226.  Tbe  same  rule  applies  as  to  tbe  surname  of  a  defendant. 
Approving  Cotton  v.  Tbe  State,  4  Texas,  260. 

2.  Practica — Continuance — ^Bill  of  Exceptions. — Tbe  ruling  of  tbe  court  ref  os- 
ing  an  application  for  continuance  will  not  be  considered  on  appeal  in  tbe  absence  of  & 
bill  of  exceptions. 

8.  ConfeMion— Charge  of  the  Court. — It  is  only  wben  tbe  incalpatory  evidenoe 
is  wboUy  circomstantial  tbat  tbe  trial  court  is  required  to  cbarge  tbe  jury  upon  tbat 
cbaracter  of  evidence.  A  oonfession,  altbougb  made  to  and  proved  by  an  accomplice» 
is  not  circumstantial  but  is  direct  evidence. 

4.  Charge  of  the  Court. — Tbe  proof  sbows  tbat  tbe  defendant  stole  tbe  borse  m 
Palo  Pinto  County;  tbat  be  took  it  to  Parker's  bouse,  in  Parker  County;  tbat  Parker 
tbere  borrowed  tbe  borse  to  ride  into  Eratb  County,  and  tbat  defendant  went  witb  Pac- 
ker into  Eratb  County,  Parker  riding  tbe  borse  into  Eratb  County.  Under  tbis  state 
of  proof  tbe  court  cbarged  tbe  jury  tbat  tbe  act  of  Parker  in  taking  tbe  borse  into 
Eratb  County  was  tbe  act  of  defendant.  Held,  correct.  And  tbis  would  be  so  wbetber 
or  not  Parker  knew  tbat  tbe  borse  was  stolen  property. 

Appeal  frora  the  District  Court  of  Erath.  Tried  below  before  Hon* 
0.  K.  Bell. 

The  conviction  was  for  horse  theft^  and  tbe  penalty  assessed  was  a  teim 
of  six  years  in  the  penitentiary. 

The  opiuion  discloses  the  case. 

Tho8.  B.  King  and  Jf.  F,  Martin,  for  appellant. 

W.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

WiLLSON,  JüDGE. — The  charging  part  of  the  indictment  is  as  follows: 
"That  Charles  Wampler  and  T.  A.  Parker,  on  the  15th  day  of  August, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-nine,  in 
the  county  of  Erath,  and  State  of  Texas,  then  and  there  one  certain  horse 
not  their  own,  nor  the  property  of  either  of  them,  but  the  same  then  and 
there  being  the  corporeal  personal  property  of  D.  D.  Anderson,  from  the 
possession  of  the  said  owner,  without  the  consent  of  the  said  owner,  with 
the  intent  to  deprive  the  said  owner  of  the  value  of  the  same,  and  with 
the  intent  to  appropriate  it  to  the  use  and  benefit  of  them,  the  said 
Charles  Wamplene  and  J.  A.  Parker,  did  then  and  there  fraudulently 
take,  steal,  and  carry  away.^' 
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A  motion  in  arrest  of  judgment  based  upon  the  supposed  insufficiency 
of  the  indictment  was  overrnled.  It  will  be  observed  that  the  names  of 
the  defendants  as  first  stated  in  the  indictment  are  differently  stated  in 
charging  the  intent;  that  is^  as  first  stated,  tbe  Christian  name  of  Parker 
is  "T.  A./'  while  in  charging  the  intent  it  is  alleged  to  be  *' J.  A.,"  and 
the  sumame  of  Wampler  is  alleged  to  be  **  Wamplene."  This  variance 
in  the  names  was  made  the  specific  ground  of  the  motion  in  arrest  of  judg- 
ment, and  is  insisted  upon  by  counsel  for  defendants  as  a  fatal  defect  in 
the  indictment. 

While  the  indictment  appears  to  have  been  carelessly  and  awkwardly 
drawn,  still,  we  think,  it  must  be  held  substantially  sufiicient.  The  de- 
fendants^ names  were  alleged  correctly  in  the  first  instance.  In  repeating 
them  they  are  referred  to  as  **  them,  the  said  J.  A.  Parker  and  Charles 
Wamplene.*'  In  Musquez  v.  The  State,  41  Texas,  226,  it  was  held  that 
where  the  name  of  a  defendant  had  been  first  stated  correctly,  but  after- 
wards  stated  incorrectly  as  to  bis  Christian  name,  the  incorrect  Statement 
of  bis  Christian  name  might  be  rejected  without  affecting  the  indictment. 
And  it  has  been  held  that  the  same  rule  applies  to  the  surname  of  a  de- 
fendant. Cotton  V.  The  State,  4  Texas,  260.  In  this  indictment,  there- 
fore,  under  the  authority  of  the  cases  above  cited,  the  names  of  the  de- 
fendants having  been  first  con^ectly  alleged,  the  incorrect  statement  of 
the  Christian  name  of  Parker  and  of  the  sumame  of  Wampler  may  be 
rejected  without  affecting  the  yalidity  of  the  indictment.  See  also  1  Bish. 
Crim.  Proc,  sec.  689a. 

There  being  no  bill  of  exception  in  the  record  to  the  action  of  the  court 
OYerruling  the  defendant's  application  for  a  continuance,  that  matter  cau 
not  be  considered.     Willson's  Crim.  Stats.,  sec.  2187. 

This  is  not  a  case  which  required  a  charge  on  circumstantial  evidence. 
State's  witness  Parker  testified  directly  that  the  defendant  told  him  that 
he  had  stolen  the  horse  in  Palo  Pinto  County  from  D.  D.  Anderson,  the 
owner.  Although  the  witness  Parker  was  an  accomplice  in  the  theft,  this 
fact  did  not  make  the  case  one  dependent  wholly  upon  circumstantial  evi- 
dence, so  as  to  demand  a  charge  upon  that  character  of  evidence.  Will- 
son's  Crim.  Stats.,  sec.  2342. 

We  find  no  error  in  the  charge  of  the  court.  It  is  proved  by  the  testi- 
mony  in  the  case  that  the  defendant  stole  the  horse  in  Palo  Pinto  County; 
that  he  took  said  horse  to  Parker^s  house  in  Parker  County;  that  Parker 
there  borrowed  the  horse  of  defendant  to  ride  into  Erath  County,  and 
defendant  went  with  Parker  into  Erath  County,  Parker  riding  said  horse. 
Upon  this  State  of  facts  we  think  the  court  charged  the  law  fully,  perti- 
nently,  and  correctly  to  the  effect  that  the  act  of  Parker  in  carrying  the 
horse  into  Erath  County  was  the  act  of  the  defendant  Wampler,  and  whether 
ornot  at  the  time  of  such  act  Parker  knew  that  the  horse  had  been  stolen 
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by  defendant  would  not  in  our  opinion  afFect  the  question  of  the  defend- 
ant's  gailt. 

We  are  of  the  opinion  that  there  is  no  error  in  the  conviction,  and  the 
jndgment  is  affirmed. 

Aßrmed, 

Hurt,  J.,  absent. 


S8    3541 

1 2ä  354|  J.  T.  Graves  V.  The  State. 

37    101 

No.B74ß.  Dedded  February  1. 
Practice — ^Evidence. — ^A  Bill  of  Säle  is  an  instrament  of  writing  wliich  is  per- 
mitted  and  required  by  law  to  be  recorded  in  the  office  of  the  countj  clerk.  It  is 
therefore  such  an  instrument  as  comes  within  the  provisions  of  articie  2257  of  the  Be- 
vised  Statutes,  and  may  be  read  in  evidence  without  proof  of  its  execution,  provided 
it  has  been  filed  among  the  papers  of  the  cause  at  least  three  days  before  the  com- 
mencement  of  the  trial,  and  notice  of  such  filing  given  to  the  opposite  party  or  his 
attorney.  The  bill  of  sale  relied  upon  by  the  State  in  this  case  was  attested  by  a  sub- 
scribing  witness,  but  was  not  filed  with  the  papers  in  the  cause.  The  court  permitted 
the  State  to  prove  the  execution  of  the  bill  of  sale  by  seoondary  evidence  without  first 
accounting  for  or  explaining  the  non-production  of  the  subscribing  witness.    Hdd, 


Appeal  from  the  District  Court  of  Bandera.  Tried  below  before  Hon. 
T.  M.  Paschal. 

This  conviction  was  for  horse  theft,  and  the  penalty  aseessed  by  the 
verdict  was  a  term  of  five  years  in  the  penitentiary. 

The  ruling  involved  in  the  opinion  does  not  require  a  statement  of  the 
facts  proved. 

Stomis  £  Powell,  for  appellant. 

W.  L,  Davidsony  Assistant  Attomey-General,  for  the  State. 

White,  Presiding  Judge. — On  the  trial  in  the  court  below  the  proe- 
ecution  offered  in  evidence  a  bill  of  sale  for  the  alleged  stolen  aniraal, 
which  bill  of  sale  the  prosecution  also  proposed  to  prove  by  the  witness 
Bestie  had  been  executed  to  him,  said  witness,  by  the  defendant,  Bostic 
having  testified  that  he  had  purchased  the  animal  of  defendant.  Thein- 
troduction  and  proof  of  this  bill  of  sale  was  objected  to  by  the  defendant 
upon  the  ground  that  the  sarae  appeared  to  have  been  attested  by  one 
Henry  Stucke  as  a  witness,  and  that  secondary  proof  of  its  execution  was 
not  admissible  without  accounting  for  that  of  the  subscribing  witness. 
The  objection  was  overruled,  and  Bostic,  the  grantee  in  the  bill  of  sale, 
was  permitted  to  prove  its  execution,  defendant  promptly  reserving  an 
exception  to  the  ruling.     The  same  question  here  presented  came  up  in 
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MorroVs  case,  22  Texas  Court  of  Appeals,  239,  and  it  was  held  that  "  a 
bill  of  sale  is  an  Instrument  of  writing  which  is  permitted  and  required 
by  law  to  be  recorded  in  the  office  of  the  county  clerk.  It  is  therefore 
such  an  Instrument  as  comes  within  the  provisions  of  article  2257  of  the 
Beyised  Statutes,  and  may  be  read  in  evidence  without  proof  of  its  execu- 
iion,  proYided  it  has  been  filed  among  the  papers  of  the  cause  at  least  three 
days  before  the  commencement  of  the  trial,  and  notice  of  such  filing  gi ven 
to  the  opposite  party  or  his  attomey.  Having  f ailed  to  so  file  the  bill  of 
sale  involved  in  this  case,  and  to  give  due  notice,  the  State  was  not  en- 
titled  to  introduce  the  same  in  evidence  without  proof  of  its  execution. 
And  Said  bill  of  sale  having  been  attested  by  one  M.  as  a  subscribing  wit- 
ness,  it  was  held  that  secondary  evidence  of  its  execution  by  one  who  was 
present  and  saw  it  signed  by  the  vendor  was  not  admissible  until  the 
non-production  of  the  subscribing  witness  M.  was  accounted  for  or  ex- 
plained  by  the  State/'  See  MorroVs  case,  supra,  and  authorities  cited, 
and  also  Willson's  Crim.  Stats.,  secs.  2507,  2483,  2497. 

Other  questions  raised  and  elaborated  in  the  brief  of  counsel  for  appel- 
lant  will  not  be  discussed,  as  they  may  not  arise  on  another  trial. 

For  the  error  above  discussed  the  judgment  is  reversed  and  cause 
remanded. 

Reversed  and  remanded. 

Hurt,  J.,  absent. 


Dolly  Carteb  v.  The  State. 

No.  S781.    Decided  February  1. 

1.  Mnrder— AasatQt  to  Murder—Intent— Charge  of  the  Ck)urt.— The  specific 
intent  to  IdU,  although  not  necessarily  an  essential  element  of  murder — inasmuch  as 
the  intent  to  do  serious  bodily  injury  that  may  result  in  the  death  of  the  party  killed 
may  suffice— is  indispensable,  and  must  be  proved,  to  constitute  assault  with  intent  to 
murder.  Intent  to  do  serious  bodily  härm  is  not  sufficient.  Under  the  proof  in  this 
case  the  jury  should  have  been  given  the  discretion  to  convict  of  a  lower  grade  of  as- 
sault than  assault  to  murder  if  they  believed  the  evidence  did  not  show  a  specific  intent 
to  kill.  See  the  opinion  for  Instructions  held  erroneous,  inasmuch  as  their  effect  was 
to  restrict  a  verdict  of  guilty  to  the  higher  grade  of  assault,  although  they  might  have 
believed  the  proof  did  not  show  the  specific  intent  to  kill. 

2.  Same— Self-Befense. — The  court  charged  the  jury  as  foUows:  "If  the  de- 
fendant  sought  and  brought  on  a  conflict  with  John  Mouchett,  then  he  can  not  avail 
himself  of  the  law  of  self-defense,  though  in  such  conflict  his  life  or  person  was  en- 
dangered."  ffeld,  insufficient  under  the  evidence  adduced.  The  said  charge  should 
have  been  qualified  by  the  further  Instruction  that  if  the  defendant  provoked  the  con- 
test,  but  without  any  Intention  to  kill  or  inflict  seriou^  bodily  injury,  he  would  not  be 
whoUy  deprived  of  the  right  of  self-defense. 

Appeal  from  the  District  Court  of  Hamilton,  Tried  below  before 
Hon.  C.  K.  Bell. 
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The  conviction  was  for  assault  with  intent  to  murder  one  Joha 
Moachett,  and  the  penalty  assessed  by  the  verdict  was  a  term  of  twa 
years  in  the  penitentiary. 

The  record  contains  a  voluminous  statement  of  the  facta  proved  on  the 
trial^  but  for  the  purpose  of  elucidating  the  rulings  on  this  appeal  it  is 
sufficient  to  set  out  the  substance  of  the  narratives  of  the  prosecuting 
witnessy  for  the  State,  and  of  the  defendant  (who  was  corroborated  by 
other  witnesses)  in  his  own  behalf. 

John  Mouchett  testified,  in  substance^  that  he  was  in  the  employ  of 
of  H.  J.  Carter,  the  father  of  the  defendant,  at  the  time  of  the  alleged 
assault.  He  and  Northcutt,  another  hired  band,  occupied  a  room  in  the 
"oW  hoQse  in  an  orchard,  which  was  separated  from  the  '*new''  house 
by  a  partition  fence.  Mr.  H.  J.  Carter  and  his  family,  consisting  of  his 
wife  and  his  sons,  the  defendant,  George,  and  Bank  Carter,  and  Nancy 
Connell,  the  sister-in-law  of  George  Carter,  occupied  the  new  house.  After 
supper  on  the  night  of  May  7,  1889,  the  defendant  came  to  the  witness's 
room  door,  and  in  a  pleasant  manner  told  the  wituess  to  go  with  him  to 
the  barn  to  help  him  catch  chickens  and  put  them  in  a  coop.  Witness 
replied  that  he  was  suffering  with  a  severe  headache  and  would  like  to  be 
excused.  Defendant  left,  and  witness  puUed  off  his  shirt  and  proceeded 
to  apply  an  ointment  to  his  person  to  relieve  the  itch,  with  which  he  was 
afflicted.  A  few  minutes  later,  while  witness  was  engaged  in  anointing^ 
himself,  the  defendant  returned,  pnshed  open  the  witnesses  door,  and  in 
a  furiously  angry  voice  ordered  witness  to  go  with  him  to  catch  chickens. 
He  Said  to  witness,  **  Come  on,  God  damn  you!  You  have  got  to  go,  yoa 
God  damned  son-of-a-bitch!  *'  Witness  replied  that  as  soon  as  he  could 
get  011  his  Shirt  he  would  go  to  defendant's  father  and  ask  if  he  was  ex- 
pected  to  submit  to  such  abuse  from  defendant.  Defendant  replied  that 
he  would  go  with  witness,  and  stepped  into  the  hall.  The  witness  then 
closed  the  door,  propped  it  with  a  wood-bottomed  chair,  and  put  on  his 
Shirt.  Defendant  mean while  stood  in  the  hall  cursing  the  witness.  After 
getting  his  clothes  on,  the  witness  secured  his  pistol  and  put  it  into  the 
right  band  pocket  of  his  pants.  About  that  time  defendant  pushed  open 
the  door,  seized  the  chair,  raised  it  above  the  witness's  head  in  a  striking- 
attitude,  and  ordered  witness  to  go  on.  Witness,  followed  by  the  defend- 
ant with  the  chair  in  a  striking  attitude,  went  to  the  new  house  and  in- 
quired  for  H.  J.  Carter,  whom  he  was  told  was  at  the  barn.  The  witness, 
still  followed  by  defendant,  started  to  the  barn.  Eu  route  they  met  H. 
J.  Carter,  and  witness  said  to  him,  **Mr.  Carter,  please  make  Dolly  let 
me  alone.^'  Defendant  said  something  about  the  witness  insulting  his 
mother,  whereupon  H.  J.  Carter  said  to  the  defendant,  *'Go  for  him!'* 
Accordingly  the  defendant  **  went "  for  the  witness,  striking  him  over  the 
head  continuously  with  the  chair.  Witness,  with  his  right  band  in  his 
pocket  on  his  pistol,  and  using  his  left  arm  in  an  effort  to  ward  off  the 
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blows,  retreated  nntil  he  had  gained  and  passed  the  corner  of  the  new 
hoase^  and  crossed  the  path  leading  from  the  new  to  the  old  house^  when, 
believing  he  saw  death  at  the  hands  of  def endant  staring  him  in  the  f ace^ 
he  pnlled  his  pistol  and  fired  in  the  direction  of  defendant^  withoat,  how- 
ever^  any  intention  of  shooting  def  endant.  With  the  chair  the  def  endant 
knocked  the  pistol  out  of  the  witness's  hand.  The  scuffle  for  the  pistol 
resttlted  in  the  defendant  getting  possession  of  it^  and  witness  fled  into 
the  orchard,  jumping  the  fence  and  tearing  off  a  paling,  which  he  took 
with  him.  Defendant,  with  the  pistol,  old  man  Carter,  and  George  Car- 
ter, who  meanwhile  had  joined  the  party,  pursued  the  witness,  cursing 
him.  When  they  had  nearly  overtaken  witness,  George  Carter  threw  a 
stone,  which  Struck  witness  on  the  jaw  and  broke  it  in  two  places.  Wit- 
ness fled  a  few  steps  further  and  then  stopped,  turned,  and  retraced  his 
Bteps  until  he  met  defendant  and  George  Carter,  when  he  and  they  stopped. 
Witness  told  them  that  he  could  strike  them  with  the  paling,  but  that  he 
would  not  do  so  if  they  let  him  alone.  They  made  no  further  effort  to 
etrike  witness,  but  old  man  Carter,  who  came  up  abont  that  time,  sprang 
on  the  witness,  bore  him  to  the  ground,  and  with  one  hand  choked 
him  almost  to  suffocation.  After  a  few  minutes  witness  was  released  and 
taken  back  to  the  house.  Later  in  the  night  he  left  the  house  and  went 
to  the  town  of  Hamilton. 

The  defendant  testified  in  his  own  behalf,  in  substance,  that  at  the 
«Upper  table  on  the  night  preceding  the  alleged  assault,  Mouchett  being 
present,  H.  J.  Carter  said  that  he  wanted  the  boys  (meaning  witness, 
Mouchett,  and  the  others)  to  catch  and  coop  chickens  after  supper,  to 
keep  them  off  the  crops.  All  of  the  boys  except  Mouchett  obeyed  the 
direction.  The  same  direction  was  given  by  H.  J.  Carter  on  the  next 
night,  Mouchett  being  present.  Mouchett  finished  his  supper  and  went 
to  his  room.  When  witness  got  through  with  his  supper  he  went  to 
Mouchett's  room,  and  asked  him  to  go  to  the  barn  and  help  catch  and 
coop  chickens.  Mouchett  replied  that  he  had  a  headache.  Witness  told 
him  that  the  exercise  would  eure  it,  and  left.  About  twenty  minutes 
later  witness  returned  to  the  hall  of  the  old  house,  which  was  used  as  the 
dining  room,  for  a  drink  of  water.  He  found  his  mother  and  Nannie 
Oonnell  washing  the  dishes.  His  mother  then  told  him  that  after  he  and 
the  others  went  to  the  barn  she  went  to  the  door  of  Mouchett's  room  and 
asked  him  why  he  did  not  go;  that  Mouchett  replied  suUenly  that  he 
uras  not  asked  to  catch  chickens;  that  she  replied  to  him,  "  Yes,  John, 
Mr.  Carter  asked  you  the  same  as  he  did  the  other  boys;"  that  Mouchett 
replied  in  an  angry  manner,  **It  is  no  such  a  thing — I  was  not  asked.'' 
Witness  asked  his  mother,  '*  Did  he  talk  to  you  like  that?''  She  replied 
that  he  did.  Witness  at  once  stepped  to  Mouchett's  door  and  pushed  it 
open.  He  was  met  by  Mouchett  with  a  pistol  presented  in  a  shooting 
attitude.     Witness  said  to  him,  '^No  gentleman  will  talk  to  a  woman  as 
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yon  haye  done.  Ton  can  sauce  me^  bnt  yoa  must  not  sauoe  my  mother/^ 
Mouchett  then  put  hie  pistol  into  the  right  hand  pocket  of  his  pants, 
and  Said  that  he  would  go  and  see  witness^s  f ather.  WitnesB  replied  that- 
he  would  go  with  him.  They  went  to  the  new  house,  but  failed  to  find 
old  man  Carter^  and  then  started  to  the  barn.  When  they  reached  the 
porch  Mouchett  said  that  he  would  go  no  f arther,  put  his  right  hand  into 
his  pants  pocket^  and  with  his  other  pushed  witness  backwards.  Wit- 
ness  seized  a  convenient  light  cane-bottomed  chair,  raised  it  np,  and  told 
him  that  he  must  go.  They  again  started  to  the  barn  in  quest  of  old  man 
Carter.  At  the  yard  gate  they  met  George  Carter,  who  passed  into  the 
yard.  About  that  time  old  man  Carter  came  up  and  asked  what  was  the 
matter.  Witness  told  him  what  Mouchett  had  said  to  his  mother,  and 
old  man  Carter  asked  him,  "  Why  didn't  you  knock  him  down?*'  Wit- 
ness and  Mouchett  then  passed  around  the  corner  of  the  house  to  the 
path  leading  f  rom  the  new  to  the  old  house,  when  the  witness  put  the 
chair  down.  Mouchett  grabbed  at  the  chair,  but  witness  secured  it. 
Mouchett  at  once  presented  his  pistol  at  witness's  head  and  fired,  the  ball 
passing  within  a  few  inches  of  witness's  ear.  Immediately  the  witnesa 
Struck  him  on  the  head  with  the  chair  and  knocked  him  down.  As  he 
got  up  George  caught  him  from  behind,  and  witness  Struck  again,  nearly 
knocking  both  George  and  Mouchett  down.  About  that  time  old  man 
Carter  came  up  and  asked  who  fired  the  shot.  Mouchett  replied  that  he 
did  not.  Witness  replied,  '*  You  know  that  you  did.''  Mouchett  then 
admitted  that  the  shot  was  fired  by  him,  but  claimed  that  it  was  an  acci- 
dent.  Old  man  Carter  then  said  that  he  would  allow  no  man  to  carry  a^ 
pistol  on  his  place,  and  that  he  would  take  Mouchett  to  Hamilton  and 
tum  him  over  to  the  authorities  for  carrying  the  pistol.  Mouchett  then 
fled,  jumped  the  fence  into  the  orchard,  tearing  oflf  a  paling,  which  he 
kept  in  his  hands.  Old  man  Carter  then  told  witness  and  George  te 
pnrsue  and  capture  Mouchett,  as  he  intended  to  take  him  to  Hamilton 
on  the  Charge  of  carrying  concealed  weapons.  When  witness  overtoofc 
Mouchett  he  rushed  upon  witness  to  strike  him  with  the  paling,  but  the 
paling  caught  in  a  peach  tree,  when  witness  knocked  him  down  with  his 
fist.  Mouchett  got  up  and  attempted  to  strike  with  the  paling,  but  waa 
again  knocked  down  by  witness.  He  got  up  just  as  George  arrived,  and 
proposed  to  "  quit "  if  witness  and  George  would.  About  that  time  old 
man  Carter  arrived.  He  seized  Mouchett  and  ordered  him  to  surrender 
the  pistol.  Mouchett  replied  that  he  had  lost  it.  Mouchett  was  then 
takeu  back  to  his  room,  where  his  wounds  were  washed  and  dressed  by 
Northcut  and  George  Carter.  The  pistol  was  found  on  the  ground  where 
witness  Struck  Mouchett  with  the  chair.  Bank  Carter  afterwards  came 
to  the  room  and  asked  for  a  private  conversation  with  Mouchett.  Every- 
body  retired  from  the  room  except  Bank  and  Mouchett,  and  witness  did 
not  see  Mouchett  again  until  he  saw  him  in  the  town  of  Hamilton. 
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/.  A,  Eidson,  for  appellant. 
W.  L.  Davidson,  Assistant  Attomej-Gteneral^  for  the  State. 

WiLLSON,  JüDGE. — Several  objections  are  urged  by  oounsel  for  defend- 
ant  to  the  Charge  of  the  court,  some  of  which,  in  our  opinion^  are  well 
fonnded.  In  the  main,  however,  the  Charge  is  an  exhaustive  and  able 
presentation  of  the  law  of  the  case. 

The  second  and  third  errors  assigned  are  as  foUows: 

"2.  The  court  erred  in  the  foUowing  paragraph  of  its  Charge,  to-wit: 
'If  yoa  believe  from  the  evidence  that  the  defendant,  in  the  county  and 
State^  anJ  at  or  about  the  time  alleged  in  theindictment,  madean  assault 
and  battery  npon  John  Mouchett,  and  that  he  was  not  jastifiable  in  so 
doing  under  any  of  the  instructions  which  will  be  hereinafter  given  you^ 
and  if  the  evidence  fails  to  show  that  such  assault  was  made  with  the 
specific  intention  on  the  part  of  the  defendant  of  taking  the  life  of  the 
Said  John  Monchett  thereby,  and  that  if  the  death  of  the  said  John  Mon- 
chett  bad  resulted  therefrom,  the  defendant  would  have  been  guilty  of 
murder;  and  if  you  farther  believe  from  the  evidence  that  by  such  assault 
and  battery  a  serious  bodily  injury  was  inflicted  npon  the  said  JohnMou- 
chett,  you  will  find  the  defendant  guilty  of  aggravated  assault  and  battery, 
and  assess  his  punishment  as  herein  directed  for  that  offense;'  because 
said  paragraph  requires  that  the  evidence  fall  to  show  both  the  specific 
intent  to  kill  and  that  if  death  had  ensued  from  such  assault  and  battery 
it  would  have  been  murder,  before  such  offense  would  have  been  reduced 
to  aggravated  assault,  whereas  the  failure  to  show  either  wonld  have  been 
Bufficient. 

"  3.  The  court  erred  in  the  foUowing  paragraph  of  its  Charge,  to-wit: 
'Again,  if  you  believe  from  the  evidence  that  in  the  county  and  State,  and 
at  or  about  the  time  alleged  in  the  indictment,  some  person  or  persons 
other  tban  defendant  made  an  assault  and  battery  upou  John  Mouchett, 
and  if  the  evidence  fails  to  show  that  such  assault  and  battery  was  made 
with  the  intention  on  the  part  of  such  person  or  persons  of  taking  the 
life  of  the  said  John  Mouchett  thereby,  and  that  if  the  death  of  the  said 
John  Mouchett  had  resulted  therefrom,  such  person  or  persons  would 
have  been  guilty  of  murder,  as  that  offense  has  been  hereinbef  ore  explained 
to  you,'  etc. ;  because  said  paragraph  requires  that  the  evidence  fail  to 
show  both  a  specific  intent  to  kill  and  that  the  act  would  be  murder  if 
death  had  ensued,  before  the  offense  would  be  reduced  to  aggravated  as- 
sault, whereas  the  failure  to  show  either  would  be  suflScient." 

For  the  reason  stated  in  the  assignments  we  think  said  paragraphs  of 
the  Charge  are  erroneous,  and  materially  so,  because  calculated  to  preju- 
dice  the  rights  of  the  defendant.  Under  the  facta  of  the  case,  the  Jury 
might  have  believed  that  the  assault,  if  it  had  resulted  in  death,  would 
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have  been  murder,  and  yet  may  have  believed  that  the  evidence  did  not 
show  a  specific  intent  to  kill  tfae  assanlted  party,  but  although  so  believ- 
ing,  tbey  could  not  convict  under  the  charge  of  an  aggravated  assaalt. 
Murder  may  be  committed  although  a  specific  intent  to  kill  the  deceased 
does  not  exist  in  the  mind  of  the  slayer.  If  the  intent  be  to  inflict  upon 
the  person  killed  serious  bodily  injury,  which  may  cause  bis  death,  the 
homicide  may  be  murder,  although  a  specific  intent  to  kill  may  not  be 
shown.  Willson's  Crim.  Stats.,  secs.  1039,  1041.  Bnt  to  constitute  the 
offense  of  an  assault  with  intent  to  murder  there  must  bea  specific  intent 
to  kill.  An  intent  to  do  serious  bodily  barm  is  not  sufficient,  and  if  the 
Jury  believed  in  this  case  that  the  evidence  did  not  show  a  specific  intent 
to  kill,  whatever  eise  tbey  might  believe,  they  could  not  convict  the  de- 
fendant  of  that  offense,  but  might  have  convicted  bim  of  a  lower  grade 
of  assault,  and  should  have  been,  by  the  charge,  given  the  discretion  of 
doing  so.     Willson's  Crim.  Stats.,  sec.  857. 

The  fifth  assignment  of  error  is  as  follows:  **  The  court  erred  in  giv- 
ing  the  foUowing  charge  to  the  jury,  to-wit,  *If  thedefendantsoughtand 
brought  on  a  confiict  with  John  Mouchett,  then  he  can  not  avail  himself 
of  the  law  of  seif -defense,  although  in  such  confiict  bis  life  or  person  was 
endangered,'  without  also  instructing  them  as  to  the  lawof  partialor  im- 
perfect  seif -defense,  and  wifchout  also  instructing  the  jury  as  to  what 
offense  the  defendant  would  be  guilty  of  in  the  event  it  appeared  from 
the  evidence  that  the  defendant  had  sought  and  brought  on  a  confiict 
with  the  Said  Mouchett  merely  for  the  purpose  of  committing  a  battery 
upon  bim,  and  not  with  the  intention  of  killing  bim.*' 

This  assignment  must  also  be  held  well  founded.  If  the  defendant 
provoked  the  contest,  but  without  any  intention  to  kill  or  inflict  serious 
bodily  injury,  he  would  not  be  wholly  deprived  of  the  right  of  seif -defense. 
He  might  still  have  an  imperfect  right  of  self-defense,  which,  although 
not  sufflcient  to  justify  bis  act,  might  reduce  the  grade  of  it.  Willson's 
Crim.  Stats.,  sec.  981.  We  think  the  evidence  required  that  the  instruc- 
tion  given  by  the  court  as  to  defendant's  provoking  the  difficulty  should 
have  been  qualified  as  above  indicated,  and  that  the  failure  to  qualify  it 
was  material  error. 

In  other  respects  than  those  we  have  mentioned,  we  think  the  charge 
of  the  court  is  unobjectionable,  and  that  there  was  no  error  in  refusing 
the  special  requested  instructions. 

Because  of  the  errors  in  the  charge  which  we  have  discussed,  the  judg- 
ment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  retnanded. 

Hurt,  J.,  absent. 
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Ex  Parte  Josh  Hunt.  I  ^  ^^^ 

No.  IS848.    Deoided  February  i. 

1.  Practice—CumulatiTe  Sentence«.— Under  the  provisions  of  article  800  of 
the  Code  of  Prooedure  comulative  terms  of  imprisonment  adjudged  at  the  same  term  of 
«ourt  shall  be  so  tacked  that  the  subsequent  term  shall  begin  at  the  expiration  of  the 
precedlng  one.  ünless  so  provided  in  the  judgment  the  terms  became  concarrent,  and 
the  imprisonment  as  to  both  (or  all)  sentences  oommence  to  ran  and  expire  at  the  same 
time.     See  this  case  in  iUustration. 

2.  Same— Pecuziiary  Penalty— Biacharge  of  Same  by  Imprisonment.— 
Article  816  of  the  Code  of  Prooedure  provides,  in  effect,  that  if  a  defendant  cönvicted 
of  misdemeanor  makes  oath  in  writing  of  his  inabilitj  to  pay  the  pecuniary  fine  assessed 
against  him,  and  the  countj  authorities  fail  to  hire  him  out,  or  to  put  him  to  labor  in 
aooordance  with  the  law  regulating  countj  convicts,  he  shall  be  imprisoned  in  the 
oounty  jail  a  sufflcient  length  of  time  to  discharge  the  füll  amount  of  fine  and  costs  ad- 
judged against  him,  rating  such  punishment  at  three  dollars  per  daj. 

8.  Same — Caae  Stated. — Two  pecuniary  judgments  in  the  Countj  Court  against 
the  relator  aggregated  the  sum  of  $107.50.  Imprisonment  on  account  of  the  fines  be- 
gan  October  14.  On  October  16  the  relator  made  affidavit  of  his  inabilitj  to  paj  the 
Said  fines.  The  county  authorities  did  not  put  him  to  manual  labor  nor  hire  him  out, 
and  he  remained  in  custody  under  the  said  judgments  of  the  County  Court  until  Decem- 
ber  1,  a  period  of  forty -six  days.  Udd,  that  under  the  facts  the  relator  was  entitled  to 
a  credit  of  three  dollars  per  day  for  the  said  forty-six  days  of  imprisonment,  which 
more  than  discharged  the  aggregate  fines  assessed  by  the  judgments  of  the  County 
<JDurt. 

4.  Same. — Pending  his  imprisonment  under  the  judgments  of  the  County  Court 
the  relator,  under  an  indictment  for  assault  to  murder,  was  cönvicted  in  the  District 
Court  of  aggravated  assault,  the  fine  and  costs  assessed  against  him  aggregating  $283.44. 
The  judgment  in  this  case  became  final  on  December  1,  and  on  Decembner  8  he  was  put 
to  manual  labor  on  the  county  farm,  where  he  labored  for  240  days,  at  the  end  of  which 
time  he  was  released  upon  his  agreement  to  pay  the  county  at  the  rate  of  five  dollars 
per  month  until  he  should  discharge  the  amount  claimed  by  the  county  to  be  due  on 
the  three  judgments.  But  hddy  that  under  the  provisions  of  article  8507  of  the  Revised 
Statutes  the  relator  was  entitled  to  a  credit  of  one  dollar  per  day  for  the  240  days  he 
labored,  and  therefore  had  overpaid  the  fine  and  costs  when  released  upon  his  said 
agreement. 

5.  Same. — But  in  support  of  the  action  of  the  county  authorities  the  State  relied 
upon  the  Act  of  March  7,  1889,  which,  amending  article  8597  of  the  Revised  Statutes, 
reduced  to  fifty  cents  per  day  the  amount  of  credit  allowable  to  a  misdemeanor  convict 
for  county  labor.  HM^  that  as  the  judgments  against  the  relator  were  rendered  in 
1888,  the  said  Act  of  March  7,  1889,  would  be  ex  'potitf<uU>  as  to  said  judgments. 

Q.  Same— Habeas  (Sorpns. — Failing  and  refusing  to  abide  his  agreement,  the  re- 
lator was  arrested  on  a  capias  pro  fine  and  placed  in  custody.  He  sued  out  the  writ  of 
habeas  corpus  for  discharge,  but  upon  the  hearing  of  the  same  by  the  county  judge  he 
was  remanded  to  custody.     Ueld^  that,  under  the  facts  of  the  case,  the  ruling  was  error. 

Habeas  Corpus  on  appeal  from  the  County  Court  of  Milam.    Tried 
1)elow  before  Hon.  E.  Y.  Terral,  County  Judge. 
The  opinion  discloses  the  case. 

E.  L.  Äntony,  for  relator. 

W.  L.  Davidson,  Assistant  Attorney-General^  for  the  State. 
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White,  Pbesiding  Judoe. — On  October  3, 1888,  Hunt  was  convicted 
nnder  two  prosecutions  in  the  County  Court  f or  keeping  and  exhibiting  a 
gaming  bank,  the  judgment  in  each  case  being  a  pecuniary  fine  of  $10,  and 
ten  days  imprisonment  in  the  county  jail  as  additional  punishment.  The 
fine  and  costs  in  the  two  cases  aggregated  $107.50.  In  the  judgment  ren- 
dered  in  the  second  case  there  was  no  notice  taken  of  the  firet  or  previous 
judgment  so  as  to  make  the  punishment  in  the  second  cumulative  after 
the  expiration  of  the  punishment  assessed  in  the  first,  as  is  provided  may 
be  done  by  article  800,  Code  of  Criminal  Procedure,  which  prescribes  that 
where  there  are  two  or  more  convictions  of  the  same  defendant  at  the  same 
term,  ^*  the  judgment  in  the  second  and  subsequent  convictions  shall  be 
that  the  punishment  shall  begin  when  the  judgment  and  sentence  in  the 
preceding  convictions  have  ceased  to  operate.^'  Unless  the  judgment  in 
the  second  or  subsequent  conviction  is  so  rendered,  there  can  be  no  cumu- 
latio^  of  the  imprisonment  part  of  the  punishment  assessed  in  the  first 
judgment.  In  such  event,  the  judgments  as  to  the  term  of  imprison- 
ment will  be  concurrent,  and  will  be  treated  as  but  one  judgment  and 
cease  to  have  any  further  operative  effect  when  the  first  term  of  impris- 
onment has  been  served  out.  Prince  v.  The  State,  44  Texas,  480;  Han- 
nahan V.  The  State,  7  Texas  Ct.  App.,  664;  Baker  v.  The  State,  11  Texas 
Ct.  App.,  262.  It  is  only  by  virtue  of  this  Statute,  and  compliance  witk 
its  terms,  that  cumulative  imprisonment  can  be  assessed  and  enforced  in 
our  State  under  the  decisions  referred  to. 

This  being  the  law  applicable,  the  defendant,  in  the  two  cases  of  the 
judgments  in  the  County  Court,  could  only  legally  be  imprisoned  or  held 
under  the  imprisonment  parts  of  the  judgments  for  the  ten  days  specified 
in  the  first  judgment.  He  was  confined  in  jail  on  the  3d  of  October,  and 
his  imprisonment  expired  on  the  14th  of  October.  From  the  14th  of  Oc- 
tober he  could  be  3onfined  further  until  the  two  fines  and  costs  assessed 
against  him,  amounting  in  the  aggregate  to  the  sum  of  $107.50,  as  aboye 
stated,  fead  also  been  paid  off,  or  had  been  discharged  by  subsequent 
manual  labor  or  further  imprisonment.  The  county  authorities  did  not 
hire  him  out  or  put  him  to  work,  though  it  seems  they  had  a  farm  upon 
which  they  worked  their  county  convicts.  On  the  16th  of  October  de- 
fendant made  and  filed  in  the  County  Court  aflBdavits  of  his  inability  to 
pay  the  fines  and  costs  adjudged  against  him  in  the  two  cases.  He  re- 
mained  in  custody  in  the  county  jail  until  the  Ist  day  of  December,  which 
would  be  forty-six  days,  counting  from  the  16th  of  October.  XTnder  the 
provisions  of  article  816  of  the  Code  of  Procedure  he  could  discharge  the 
amount  of  his  fine  and  costs  under  the  facts  stated  by  rating  his  impris- 
onment at  $3  per  day  for  each  day  he  remained  in  the  jail  after  making 
the  affidavits  of  inability  to  pay.  At  this  rate  he  paid  for  the  forty-six 
days  one  hundred  and  thirty-eight  ($138)  doUars,  when  he  was  only  due 
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and  owing  1107.50.  It  is  clear  that  the  County  Court  judgmentR  had 
been  fully  paid  off^  discharged,  and  satisfied  on  the  Ist  of  December. 

But  it  appears  that  during  this  imprisonment  the  defendant  was  tried 
and  conyicted  in  the  District  Court  of  aggravated  assault  on  an  indict- 
ment  for  assault  with  intent  to  murder^  and  his  fine  and  costs  in  that 
case  amounted  to  $233.44.  This  conviction  became  final  on  the  Ist  of 
December,  1888.  On  the  3d  of  December  he  was  hired  or  put  to  labor 
bj  the  county  authorities  on  the  county  convict  farm,  and  he  remained 
continuously  at  work  upon  said  farm  from  the  3d  day  of  December,  1888, 
nntil  August  9, 1889 — eight  months  and  six  days,  say  about  240  days — 
when  the  County  Commissioners  Court  ordered  his  discharge  upon  his 
agreement  to  pay  them  $5  per  month  for  the  balance  they  claimed  ho 
was  dne  and  owing  the  county  on  the  three  judgments — the  two  in  the 
County  Court,  and  the  one  in  the  District  Court.  As  we  have  seen,  he 
owed  them  nothing  as  a  balance  on  the  County  Court  judgments.  .  Did 
he  owe  any  balance  on  the  judgment  of  the  District  Court?  At  the 
time  he  was  hired  out  as  a  county  convict  he  was  entitled  to  receive  a. 
credit  against  his  fine  and  costs  of  $1  per  day  for  each  day  he  labored. 
Bev.  Stats.,  art.  3597;  Ex  Parte  Dampier,  24  Texas  Ct.  App.,  561.  As 
stated  above,  the  relator  was  kept  and  labored  upon  said  farm  about  240 
days,  which,  at  $1  per  day,  would  be  $240,  as  against  $233.44,  the  amount 
of  his  fine  and  costs.  It  is  clear  that  on  this  calculation  he  had  more  than 
overpaid  the  District  Court  judgment  also. 

But  by  act  approved  March  7, 1889,  and  which  took  effect  from  and 
after  its  passage,  article  3597  of  the  Bevised  Statutes  was  amended,  and 
the  rate  allowed  a  county  convict  as  credit  upon  his  fine  and  costa 
when  working  the  same  out  by  manual  labor,  was  reduced  from  $1  to 
fifty  Cents  per  day,  and  it  was  claimed  by  the  county  authorities  that 
from  the  passage  and  adoption  of  said  amendment  a  county  convict 
was  only  entitled  to  a  credit  of  fifty  cents  per  day.  Acts  21st  Leg.,  Gen. 
Laws,  p.  14.  If  this  position  of  the  county  authorities  was  correct,  then 
the  defendant,  upon  the  calculation  of  fifty  cents  a  day  after  the  7th  day 
of  March,  would,  on  the  9th  day  of  August,  1889,  when  he  was  discharged 
as  aforesaid,  have  been  indebted  to  the  county  somewhere  in  the  neigh- 
borhood  of  $60.  But  did  or  could  the  amendment  of  March  7, 1889,  re- 
ducing  the  rates  of  the  convict's  credits  for  his  labor,  operate  and  apply 
to  a  judgment  rendered  and  which  was  in  process  of  execution  prior  to 
the  adoption  of  said  act?  We  are  of  opinion  that  it  could  not.  We  think 
the  law  in  force  at  the  time  the  judgment  was  rendered  was,  in  this  par- 
ticular  case,  the  law  which  regulated  the  mode  and  manner  of  its  satis- 
faction,  and  that  the  subsequent  act  did  not  affect  it,  and  should  not  da 
so,  especially  in  view  of  the  fact  that  it  is  more  onerous  upon  the  defend- 
ant by  increasing  the  term  or  duration  of  his  punishment.  ^*  Every  law 
which  changes  the  punishment  and  inflicts  a  greater  punishment  than 
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the  law  annexed  to  the  crime  when  committed*'  is  ex post  facto  and  within 
the  inhibition  of  the  Constitution.  Art.  1,  sec.  16,  Const.  of  Texas;  Mnr- 
ray  v.  The  State,  1  Texas  Ct.  App.,  417,  and  authorities  cited;  Manl  v. 
The  State,  25  Texas,  166;  7  Am.  and  Eng.  Enc.  of  Law,  p.  527. 

We  are  of  opinion  that  ander  the  law  in  force  when  the  defendant  was 
conyicted  and  under  wbich  he  was  hired  out,  he  was  entitled  to  a  credit 
of  $1  per  day  for  each  day  he  labored  as  a  convict,  and  that  at  such  rate 
of  credit  he  owed  nothing  on  the  District  Court  judgment  when  he  was, 
on  the  9th  of  August,  discharged  by  order  of  the  Commissioners  Court 
upon  his  agreement  to  pay  $5  per  month  on  the  balance  they  claimed  was 
due  the  county. 

He  failed  and  refused  to  pay  said  balance.  A  capias  jE?ro^nd  was  sned 
out  by  the  county  authorities,  under  which  he  was  arrested  again  and 
placed  in  custody.  He  sued  out  this  writ  of  habeas  corpus  before  the 
county  judge,  who,  upon  the  hearing  thereof,  refused  to  discharge,  bot 
remanded  him  to  custody.  From  that  judgment  he  has  prosecuted  this 
appeal. 

For  the  reasons  discussed  the  judgment  is  reversed,  and  appellant  is 
fuUy  discharged  from  custody  and  from  any  further  liability  upon  the 
judgments  or  either  of  them  involved  in  this  controversy. 

Ordered  accordingly. 

Hurt,  J.,  absent. 


E.  M.  Martin  v.  The  State. 

No,  S818.    Becided  February  6, 
On  Motion  for  Rehearino. 

1.  Fraudulent  Di8x>08ition  of  Mortgaged  Property— Indictment. — See  the 
Statement  of  the  case  for  charging  part  of  an  indictment  Jidd  sufficient  to  chaige  the 
offense  of  fraudulently  disposing  of  mortgaged  property. 

2.  Same — ^Evidence. — It  is  an  exception  to  the  general  mle  of  evidence  that  teeti- 
mony  irrelevant  to  the  offense  on  trial  may  be  admitted  when  it  beoomes  neceesaiy  to 
prove  motive,  intent,  or  knowledge  on  the  part  of  the  defendant.  The  mortgage  in 
this  case  described  other  property  than  that  alleged  in  the  indictment,  and  the  ooart 
permitted  the  State  to  prove  the  sale  by  the  defendant  of  the  said  other  property  prior 
to  the  sale  charged  in  the  indictment.  Held,  that  the  evidence  was  properly  admitted 
upon  the.questionof  motive,  to  which  parpose  it  was  spedfically  limited  by  the  Charge. 

3.  Charge  of  the  Ck)urt  instructed  the  jary  as  foUows:  "  If  you  shoold  find  that 
the  defendant  disposed  of  the  com  described  in  the  indictment,  bat  yoa  have  a  reason- 
able  doubt  as  to  the  com  being  raised  on  the  McLame  farm,  then  you  can  not  find  the 
defendant  guilty  of  the  fraudulent  disposition  of  the  com;  but  in  this  oonnection  I  in- 
struct  you  that  if  the  evidence  shows  you  beyond  a  reasonable  doubt  that  the  farm  oa 
which  the  com  was  raised  was  known  as  the  McLame  farm  as  well  as  the  McNamee 
farm,  that  would  be  sufficient  proof  to  sustain  the  allegation  in  the  indictment  as  to 
the  name  of  the  farm,  although  the  proof  should  show  that  the  farm  was  also  known 
as  the  McNamee  farm."    Edd,  correct 
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Appbal  from  the  District  Court  of  Eed  Eiver.  Tried  below  before 
Hon.  E.  D.  McCleUan. 

The  conviction  was  for  fraudulently  disposing  of  mortgaged  property^ 
Bild  the  penaltj  assessed  was  a  term  of  two  years  in  the  penitentiary. 

The  charging  part  of  the  indictment^reads  as  foUows:  *  *  *  **E. 
M.  Martin^  on  or  about  October  20,  1888,  in  .the  county  of  Red  River 
and  State  of  Texas,  did  then  and  there  unlawfully,  with  the  intent  to- 
defraud  A.  J.  Wright,  dispose  of  certain  personal  and  movable  property 
by  trading  the  same  to  A.  T.  Aydelotte,  to-wit,  one  wagon  worth  $30, 
and  abont  40  busheis  of  com  of  the  yalue  of  120,  all  of  the  aggregate 
valae  of  $60,  said  corn  being  a  part  of  a  crop  of  com  raised  by  the  said 
Martin  on  the  McLame  plantation  in  the  year  1888,  and  being  a  part  of 
the  growing  crop  mentioned  in  the  hereinafter  named  mortgage,  and  the 
said  wagon  being  the  same  wagon  mentioned  in  said  hereinafter  described 
mortgage;  the  said  R.  M.  Martin  having  theretofore,  to-wit,  on  the  26th 
day  of  May,  1888,  executed  and  delivered  to  the  said  A.  J.  Wright  a 
yalid  mortgage  in  writing  upon  the  said  above  described  property,  and 
which  said  mortgage  was  at  the  time  of  said  trading  and  disposition  of 
said  property  a  valid,  subsisting,  unsatisfied  mortgage  upon  said  property, 
and  was  then  owned  and  held  by  the  said  A.  J.  Wright;  contrary,''  etc. 

The  proof  shows,  in  substance,  that  the  defendant  mortgaged  his  cer- 
tain crop  growing  on  the  McLame  plantation  in  the  year  1888,  his  wagon 
and  a  yoke  of  oxen,  to  A.  J.  Wright;  that  he  subsequently  traded  the 
corn  and  wagon  mentioned  in  the  indictment  to  Aydelotte,  and  left  the 
country  without  first  discharging  the  mortgage.  It  was  also  proved  that 
prior  to  the  trade  to  Aydelotte  he  sold  the  oxen  to  Stephens.  Certain 
witnesses  testified  that  they  knew  the  place  on  which  the  defendant  raised 
the  crop.  According  to  some  of  those  witnesses  the  place  was  known  as 
the  McLame  farm,  and  according  to  others  as  the  McNamee  farm. 

Sims  S  Wright,  for  appellant. 

W.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

On  Motion  for  Rehbaring. 

WiLLSON,  JüDGE. — This  conviction  is  for  the  fraudulent  disposition  by 
sale  of  certain  corn  and  a  wa^on,  upon  which  defendant  had  executed  a 
mortgage.  We  think  the  exceptions  to  the  indictment  were  properly 
overmled.  All  the  necessary  constituents  of  the  offense  are  alleged  in 
the  indictment,  and  the  mortgaged  property  is  described  therein  substan- 
tially  as  it  was  described  in  the  mortgage. 

In  addition  to  the  property  named  in  the  indictment  the  same  mort- 
gage included  a  yoke  of  oxen,  but  the  defandant  is  not  charged  in  said 


Digitized  by 


Google 


366  Texas  Coübt  of  Appbals  Beportb.         [Oalveston, 

indictment  with  the  fraudulent  disposition  of  said  oxen.  On  the  trial, 
iowever,  the  State,  over  the  objections  of  the  defendant,  was  permitted 
to  prove  by  one  Stephens  that  about  one  month  prior  to  the  time  tbat 
defendant  sold  the  corn  and  wagon,  he,  witness,  purchased  from  defend- 
ant  the  oxen  mentioned  in  the  mortgage.  Defendant  objected  to  this 
testimony  upon  the  groand  that  it  was  irrelevant.  It  was  admitted  as 
relevant  upon  the  issue  of  the  intent  of  the  defendant  in  selling  the  com 
and  wagon,  and  the  jury  was  specifically  instructed  that  it  was  admitted 
for  that  purpose  only  and  could  not  be  considered  for  any  other.  We  are 
of  the  opinion  that  the  court  did  not  err  in  its  mling.  While  a  general 
mle  of  evidence  is  that  irrelevant  testimony  should  not  be  admitted,  an 
exception  to  this  rale  obtains  when  it  becomes  necessary  to  prove  motive, 
intent,  or  knowledge  on  the  part  of  the  defendant.  In  such  cases  greater 
latitnde  is  allowed  in  the  admission  of  testimony,  and  it  is  competent  for 
the  prosecution  to  prove  such  acts,  conduct,  or  declarations  of  the  aecnsed 
as  tend  to  establish  motive,  intent,  or  knowledge,  although  such  proof 
may  show  that  the  defendant  has  committed  a  distinct  crime  from  tbat 
for  which  he  is  being  tried.  Francis  v.  The  State,  7  Texas  Ct.  App.,  501; 
Heard  v.  The  State,  9  Texas  Ct.  App.,  1;  Cameron  v.  The  State,  Id.,  332. 

In  this  case  the  sale  of  the  oxen  by  the  defendant  prior  to  the  time  he 
8old  the  corn  and  wagon  was  a  fact  which  tended  to  show  a  f randnlent 
intent  on  his  part  in  selling  the  corn  and  the  wagon.  It  was  a  fact  which 
bore,  if  not  directly,  at  least  relevantly  upon  that  issue,  and  the  State  was 
entitled  to  have  it  considered  by  the  jury.  Having  disposed  of  the  oxen, 
a  portion  of  the  mortgage  property,  thereby  diminishing  the  security  of 
the  mortgagee,  the  subsequent  disposition  of  the  remainder  of  the  mort- 
gaged  property  would  certainly  have  more  the  appearance  of  a  fraudulent 
disposition  than  if  he  had  not  previously  disposed  of  the  oxen.  Our  view 
upon  this  question  is  not  in  conflict  with  that  line  of  decisions  which  ex- 
cludes  testimony  of  collateral  crimes  unless  such  crimes  are  contemporary 
with  the  crime  for  which  the  defendant  is  being  prosecuted.  That  line 
of  decisions  is  peculiarly  applicable  in  prosecutions  for  theft,  and  is  not 
applicable  to  the  question  presented  in  this  case. 

With  respect  to  the  supposed  variance  between  the  name  of  the  farm  on 
which  the  corn  was  raised  and  the  name  as  set  forth  in  the  indictment 
and  mortgage,  we  think  the  charge  of  the  court  is  correct,  and  that  it 
was  not  error  to  refuse  the  special  charge  upon  that  point  requested  by 
the  defendant.  There  weis  evidence  that  the  farm  was  known  by  the 
name  as  stated  in  the  indictment  and  mortgage,  and  besides  it  was  con- 
clusively  shown  that  the  corn  in  question  was  raised  on  that  farm. 

Motion  overruled. 

Hurt,  J.,  absent. 
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George  Kimbroügh  v.  The  State. 

Ko,  2S45,    Decided  February  5.^ 

1.  Theft — Charge  of  the  Court. — The  appellant  was  prosecuted  ander  an  indict* 
ment  which  charged  him  with  the  theft  of  twenty  dollars,  "  United  States  paper  cur- 
rency nioney  of  the  aggregate  value  of  twenty  dollars."  The  proof  showed  the  money 
to  be  United  States  currency,  but  falled  to  identify  it  specifically  as  gold  or  silver  cer- 
üficatee,  legal  tender  bills,  or  national  bank  notes.  The  court,  under  this  proof,  charged 
the  Jury  that  **  United  States  paper  currency  money  means  either  United  States  treas- 
ury  notes,  or  what  is  known  as  national  bank  bills,  or  United  States  gold  or  silver  cer- 
tificates."  Hddy  correct.  **  United  States  paper  currency  money"  embraces  every 
charactei  of  paper  currency  issued  and  allowed  to  be  used  as  a  medium  and  circulated 
as  money  under  authority  of  the  laws  of  the  United  States;  and  such  money,  under  our 
Statute,  is  "  property,"  and  subject  to  theft.     See  the  opinion  on  the  question. 

2.  Same — Evidence. — The  certified  proceedings  before  the  examining  court,  and 
the  ball  bond  of  the  defendant  to  appear  before  the  proper  tribunal  for  trial,  are  docu- 
ments  which  should  properly  go  before  the  grand  jurj*  examining  into  the  accusation. 
To  meet  the  allegation  in  the  indictment,  that  the  Christian  name  of  Dodd,  the  alleged 
owner  of  the  stolen  money,  was  unknown  to  the  grand  jury,  or  to  show  that  the  grand 
juiy,  by  the  use  of  reasonable  diligence,  might  have  ascertained  his  Christian  name, 
the  defense  proposed,  but  was  not  permitted,  to  introduce  in  evidence  such  documents, 
which  showed  the  owner  to  be  S.  W.  Dodd;  and  to  prove  that  the  complaint,  signed 
by  Said  S.  W.  Dodd,  was  in  fact  before  the  grand  jury.  Udd,  that  the  exclusion  of 
the  proposed  evidence  was  error. 

8.  Practice—New  TriaL — It  is  a  rule  of  practice  that  **  when  the  grand  jury,  by 
the  use  of  reasonable  diligence,  can  ascertain  the  name  of  the  owner  of  the  stolen  prop- 
«rty,  it  is  th'eir  duty  to  do  so,  and  failing  in  this  duty,  a  new  trial  should  be  granted." 

4.  Same — ^Evidence. — Wntings  may  be  used  to  assist  memory  ''when  the  witness 
reocllects  having  seen  the  writing  before,  and  thongh  he  has  now  no  independent  recol- 
lection  of  the  facts  mentioned  in  it,  yet  he  remembers  that  at  the  time  he  saw  it  he 
knew  the  contents  to  be  correct."  Under  this  rule  the  court  erred  in  refusing  to  per- 
mit  the  justice  of  the  peace  to  testify  that,  though  he  had  no  independent  recollection 
of  the  transaction,  he  knew  from  his  entries  on  his  docket  that  the  complaint  against 
the  defendant  was  signed  by  S.  W.  Dodd. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before  Hon. 
D.  E.  Barrett. 

The  conviction  was  for  theft^  and  the  penalty  assessed  against  the  ap- 
pellant was  a  term  of  two  years  in  the  penitentiary. 

The  rulings  on  this  appeal  do  not  require  a  statement  of  the  facts 
proved. 

J.  H.  Oarnett  and  Davis  <&  Harris,  for  appellant. 
W,  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Jüdge. — In  the  indictment  the  money  alleged  to 
have  been  stolen  was  described  as  *' United  States  paper  currency  money 
of  the  aggregate  value  of  twenty  dollars.'^  The  particular  kind  or  char- 
acter  of  paper  money  stolen  was  not  proved;  that  is,  it  was  not  proved 
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whether  the  paper  bills  were  legal  tender  notes,  gold  or  eil  Ter  certificates^ 
or  bank  notes.  The  firet  State'«  witness  says:  **The  bills  were  money 
like  we  use  now — United  States  currency.  There  was  twenty  dollars  in 
the  paper  money  of  the  value  of  twenty  dollars.''  Again,  he  says:  '*The 
bills  were  greenbacks.  That  is  what  they  call  them.  I  do  not  know 
whether  the  bills  were  silver  certificates,  gold  certificates,  national  bank 
bills^  or  treasury  certificates."  Other  witnesses  who  saw  the  money  said 
they  did  not  know  whether  it  was  legal  tender  or  not.  But  they  say  '^it 
was  United  States  money." 

The  court  instructed  the  jury  that  "the  term  *  United  States  paper 
currency  money'  means  either  United  States  treasury  notes,  or  what  is 
known  as  national  bank  bills,  or  United  States  gold  or  silver  certificates.'^ 
Defendant  specially  excepted  to  this  charge  **  because  gold  and  silver 
certificates  are  not  United  States  paper  currency  money,  and  because 
national  bank  notes  are  not  United  States  paper  currency  money  within 
the  meaning  of  the  law." 

We  are  of  opinion  the  instruction  was  correct.  "  United  States  paper 
currency  money"  embraces  all  the  character  of  paper  currency  issned 
and  allowed  to  be  used  as  a  medium  and  circulated  as  money  under  au- 
thority  of  the  laws  of  the  United  States.  Cook  v.  The  State,  4  Texas- 
Ct.  App.  265.  Under  our  Statute,  with  regard  to  theft,  such  money  or 
bank  bills  is  '^property,"  and  is  a  subject  of  theft.  Penal  Code,  art 
732;  Sansbury  v.  The  State,  4  Texas  Ct.  App.,  99.  It  was  not  larceny 
at  common  law  to  steal  a  bank  note.  Unitäd  States  v.  Bowen,  2  Cranch. 
U.  S.  C.  C,  133. 

There  is  no  general  definition  of  "money"  in  our  code.  It  is  defined 
with  reference  to  the  offenses  of  embezzlement  and  swindling.  With  re- 
gard to  these  offenses,  as  also  to  the  offense  of  a  misapplication  of  public 
funds,  the  meaning  and  signification  of  the  term  "  money  "has  been 
held  to  be  limited  and  restricted  to  that  which  is  a  legal  tender,  as  legal 
tender  coins,  or  legal  tender  treasury  notes  of  the  United  States.  Lewis 
V.  The  State,  28  Texas  Ct.  App.,  140;  Block  v.  The  State,  44  Texas,  620; 
Sansbury  V.  The  State,  4  Texas  Ct.  App.,  99. 

If  the  indictment  had  described  the  money  as  "current  money  of  the 
United  States,"  then  indeed  such  allegation  could  only  have  been  sus- 
tained  by  proof  of  money  which  would  be  legal  tender  for  debt.  But 
where  the  allegation  is,  as  in  this  instance,  "United  States  paper  cur- 
rency money,"  then,  in  our  opinion,  any  paper  currency  authorized  by 
the  laws  of  the  United  States  as  a  circulating  medium  for  money,  would 
come  within  the  description  and  would  be  sufficient  to  prove  such  allega- 
tion. This  we  think  is  a  clear  and  legitimate  construction  of  the  lan- 
guage,  "  United  States  paper  currency  money."  Viewed  in  the  light  of 
this  piain  construction  it  is  clear  that  there  is  no  inconsistency  or  dis- 
crepancy  between  the  decision  in  Cook's  case,  4  Texas  Court  of  Appeals^ 
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265,  and  the  decisions  in  Block  y.  The  State,  44  Texas,  620,  and  Lewis 
y.  The  State,  28  Texas  Court  of  Appeals,  140.  Defendant's  exception  to 
the  Charge  of  the  court  in  this  particular  is  not  maintainable. 

The  indietment  alleged  that  the  money  taken  was  the  property  of  one 
Dodd,  whose  Christian  name  was  to  the  grand  jury  unknown.  The  defend- 
ant,  however,  had  been  arrested  upon  the  affidavit  of  S.  W.  Dodd  in  the  ex- 
amining  court  of  H.  S.  Holman,  justice  of  the  peace  of  Cooke  County, 
Texas,  and  had  been  held  to  bail  and  had  giyen  bail  for  his  appearance 
before  the  District  Court.  And  defendant,  for  the  pui*pose  of  showing 
that  Dodd's  Christian  narae  was  known  to  the  grand  jury,  or  might  have 
been  known  by  the  use  of  reasonable  diligence,  proposed  to  introdnce  the 
entries  on  the  justice's  docket  which  recited  that  the  complaint  was  made 
by  S.  W.  Dodd,  and  the  bail  bond  which  recited  that  the  defendant  had 
been  committed  upon  a  complaint  made  by  S.  W.  Dodd,  charging  him 
with  the  theft  of  the  money  from  the  said  Dodd  of  the  value  of  twenty 
doUars,  and  proposed  to  proye  that  the  complaint,  which  had  become 
lost,  was  in  fact  signed  by  S.  W.  Dodd,  and  that  the  aforesaid  papers 
were  before  the  grand  jury  that  found  the  bill  of  indietment.  The  court 
excluded  the  bail  bond,  holding  that  it  was  not  evidence  that  the  owner 
of  the  property  was  S.  W.  Dodd,  or  that  he  was  called  S.  W.  Dodd.  He 
held  that  the  justice's  docket  was  not  admissible  for  any  purpose  and  was 
not  competent  eyidence  to  show  that  the  complaint  was  signed  S.  W. 
Dodd. 

A  magisti'ate  sittingas  an  examining  court  is  required  to  certify  all  the 
proceediugs  had  before  him  to  the  proper  court  before  which  the  defend- 
ant is  subject  to  be  tried,  and  amongst  the  papers  required  to  be  thus  certi- 
fied  and  transmitted  by  him  is  the  bail  bond  of  the  defendant.  Code  Crim. 
Proc.,  art.  314.  It  is  also  provided  that  *'if  the  proceedings  be  deliyered 
to  the  Clerk  of  the  District  Court,  he  shall  keep  them  safely  and  deliyer 
the  same  to  the  foreman  of  the  next  grand  jury  as  soon  as  said  grand 
jury  is  organized."  Code  Crim.  Proc.,  art.  315;  Kerry  y.  The  State,  17 
Texas  Ct.  App.,  179.  The  purpose  of  this  eyidence  or  these  certified 
proceedings  is  to  f nrnish  such  information  to  the  grand  jury  as  came  to 
the  knowledge  of  the  examining  court. 

We  are  of  opinion  the  proposed  evidence  was  admissible  to  show  that 
the  grand  jury,  by  the  use  of  reasonable  diligence,  might  have  known  the 
Christian  name  of  Dodd,  the  alleged  injured  party.  ^'It  is  a  well  settled 
rule  that  when  the  grand  jury  could  have  ascertained  the  name  of  the 
owner  of  the  stolen  property  by  the  use  of  reasonable  diligence  it  is  their 
duty  to  do  so,  and  failing  in  this  duty  a  new  trial  should  be  granted.'' 
Langham  v.  The  State,  26  Texas  Ct.  App.,  533;  Willson's  Crim.  Stats., 
sec.  1965. 

The  defendant  next  introduced  the  justice,  H.  S.  Holman,  who  testi- 
fied  that  he  made  the  entries  on  the  docket  at  the  time  they  purport  to 
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hare  been  made,  to-wit,  August  6^  1885^  and  that  he  then  bad  the  com- 
plaint  bef ore  bim  aud  made  the  entries  on  the  docket  f rom  the  complaint, 
and  that  he  kept  a  correct  docket,  and  that  while  he  bad  no  personal 
recoUection  of  the  transaction,  he  knew  from  the  entries  on  the  docket, 
which  were  in  bis  bandwriting  and  made  by  bim  at  the  time,  that  the 
complaint  was  signed  S.  W.  Dodd. 

The  court  held  tbis  evidence  inadmissible  because  the  witness  after  ex- 
amining  the  docket  could  not  testify  from  bis  personal  recoUection. 

We  are  of  opinion  the  court  erred  in  tbis  ruling.  The  testimony  was 
admissible  under  the  well  establisbed  rule  with  regard  to  writings  which 
may  be  used  to  aasist  memory,  viz. :  "  Wbere  the  witness  recoUects  hav- 
ing  Seen  the  writing  before,  and  thougb  he  has  now  no  independent  re- 
coUection of  the  facts  mentioned  in  it,  yet  he  remembers  that  at  the  time 
he  saw  it  he  knew  the  contents  to  be  correct/'    1  Greenl.  Ev.,  sec.  437. 

For  errors  in  excluding  the  evidence  we  have  discussed,  the  judgmeut 
is  reversed  and  cause  remanded. 

Reversed  and  remanded. 

Hurt,  J.,  absent. 


Jim  Jackson  v.  The  State. 

No.  £859.    Decided  February  16. 

1.  Theft— Burglary.— PoMession  of  Becenüy  Stolen  Property  is  an  incal- 
patory  fact  which  is  available  to  the  State  in  burglaiy  as  well  as  in  theft»  but  as  in 
theft,  to  Warrant  an  inference  of  guilt  from  the  circumstance  of  the  recent  poesession 
of  property  stolen  at  the  time  of  the  bnrglary,  such  poesession  most  be  personal  and 
exclusive,  must  be  unexplained,  and  must  involve  a  dißtinct  and  conscioos  assertion  of 
property  by  the  accused.  See  the  opinion  for  a  State  of  proof  under  which  it  is  hM 
that  the  accused's  possession  of  a  sack,  a  part  of  the  fruits  of  the  burglary,  in  connec- 
tion  with  other  proof  in  the  case,  is  ample  to  sustain  a  finding  of  his  complicity  in  the 
burglary. 

2.  Same — Conspiracy. — The  proof  in  the  case  being  sufficient  to  show  a  conspiracy 
between  and  an  acting  together  as  principals  by  the  accased  and  K.  in  the  criminal  en- 
terprise,  the  court  did  not  err  in  admitting  evidence  of  the  finding  of  a  part  of  the 
f niits  of  the  crime  in  the  defendant's  house,  and  of  what  transpired  at  the  time,  the 
defendant  being  absent. 

3.  Same. — It  is  a  rule  of  evidence  that  "any  fact  or  circumstance  which  would 
tend  to  prove  the  guilt  of  the  co-defendant  would  also  tend  to  prove  the  guilt  of  the  de- 
fendant, and  would  be  admissible  against  him."  The  proof  showing  the  conspiracy 
between  and  the  acting  together  as  principals  by  the  accused  and  K.,  the  court  did  not 
err  in  admitting  proof  of  the  finding  of  a  part  of  the  fruits  of  the  crime  in  the  house  of 
K.  after  the  commission  of  the  crime,  and  in  the  absence  of  K.  and  the  accused. 

4.  Same. — The  identity  of  the  sack  in  evidence,  which  was  found  in  the  defend- 
ant's  house,  as  one  of  the  sacks  stolen  at  the  tune  of  the  burglary,  was  one  of  the  issuea 
in  the  case.  This  issue  depended  largely  upon  the  fact  whether  or  not  the  said  sack 
had  certain  Initials  on  it  which  were  testified  to  have  been  on  the  sack  stolen.  The 
proof  showed  that  since  the  burglary  the  said  sack  had  been  washed  and  the  marks 
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almost  obliterated.  Witnessee  for  the  State  testified  that  tbey  were  still  able  to  dis- 
tinguish  the  said  Initials,  while  several  Mritnesses  for  the  defense  who  examined  the 
sack  testified  that  no  trace  of  such  Initials  coald  be  foiind  by  them.  At  the  instance  of 
the  State  the  said  sack  was  then  submitted  to  the  inspection  of  the  Jury,  to  which  pro- 
ceeding  the  defense  objected.  But  held,  that  the  said  inspection  by  the  juiy  occurring 
daring  the  progress  of  the  trial,  and  not  in  retirement,  and  in  the  presence  of  the  court 
4uid  the  parties  to  the  trial,  the  proceeding  was  not  error.  See  the  opinion  on  the 
question. 

Appeal  from  the  District  Court  of  Parker.  .  Tried  below  before  Hon. 
J.  W.  Patterson. 

The  conyiction  was  for  burglary,  and  the  penalty  assessed  against  the 
ikppellant  was  a  term  of  two  years  in  the  penitentiary. 

/.  Jf.  Richards  and  G.  A.  McCall,  for  appellant. 

TT.  L,  Davidson,  Assistant  Attomey-General,  for  the  State. 

White,  Presiding  Jüdge. — This  is  the  second  appeal  in  this  case. 
On  the  former  appeal  the  judgment  was  reversed  and  the  cause  remanded 
on  account  of  certain  defects  in  the  eharge  of  the  court,  which  were 
pointed  out.     Jackson  y.  The  State,  ante,  p.  143. 

On  the  second  trial  the  leamed  judge  corrected  his  former  eharge  in 
xhese  particulars,  and  aithough  several  objections  are  again  strenuously 
urged  to  the  eharge  we  will,  without  discussing  them,  say  that  in  our 
opinion  they  are  not  well  taken,  and  that  the  eharge  as  now  presented  is 
a  snfBcient  exposition  of  the  law  applicable  to  the  facts.  But  one  special 
instruction  was  asked  by  the  defendant,  in  addition  to  the  general  eharge, 
and  it  was  given. 

Appellant  has  been  tried  for  and  convicted  of  burglary.  A  streng 
criminative  fact  against  hiin  was  the  finding  in  his  house,  a  few  days  after 
the  burglary,  one  of  the  seamless  sacks  identified  by  the  State's  witnesses 
as  one  of  the  sacks  containing  the  wheat  stolen  from  the  burglarized 
house.  The  burglary  was  committed  on  the  night  of  August  20,  and  the 
sack  was  found  in  defendant's  house  on  the  28th  of  August  following,  or 
seven  days  afterwards.  At  the  time  it  was  found  defendant  had  been 
arrested  and  was  in  jail.  He  has  never  attempted  to  explaiahis  poseession 
of  the  sack.  His  wife  stated  that  it  was  his,  defendant'sj  that  he  had 
had  it  for  several  months,  and  that  he  had  brought  it  home  filled  with 
peaches  from  Edwards's  place  while  he  was  working  at  Edwards's. 

Had  this  been  the  only  criminative  or  inculpatory  fact  against  the  de- 
fendant there  might  have  been  some  question  as  to  the  sufficiency  of  the 
evidence  to  support  a  conviction  for  burglary. 

*'Mere  possession  of  goods  stolen  without  other  evidence  of  guilt  is 
not  to  be  regarded  as  prima  facie  evidence  of  burglary.     But  where 
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goods  have  been  f  elonionsly  taken  by  means  of  a  barglary,  and  tbey  are 
immediately  or  soon  after  found  in  the  actual  and  exclnsive  possession  of 
a  person  who  givee  a  falae  account  or  refuses  to  give  auy  account  of  the 
manner  in  which  tbe  goods  came  into  bis  possession,  proof  of  such  pos- 
Session  and  guilty  conduct  may  sustain  the  inference  not  only  tbat  he 
stole  tbe  goods,  bat  tbat  be  made  ase  of  tbe  means  by  wbicb  acc^s  ta 
tbem  was  obtained.  There  should  be  some  ovidence  of  gnilty  conduct- 
besldes  the  bare  podsession  of  tbe  stolen  property  before  the  presumption 
of  burglary  is  superadded  to  tbat  of  the  larceny."  Whart.  Crim.  Law, 
8  ed.,  sec.  813;  Whart.  Crim.  Ev.,  9  ed.,  sec.  736;  2  Am.  and  Eng. 
Ency.  of  Law,  p.  694. 

In  Georgia,  and  perbaps  in  some  of  the  other  States,  it  is  beld  tbat 
recent  possession  by  a  person  who  is  u  nable  to  account  for  bis  possession, 
raises  a  presumption  of  guilt  and  would  autborize  the  jury  to  find  a  ver- 
dict  of  guilty.     Lundy  v.  The  State,  71  Ga.,  360. 

With  US  the  rule  is  the  same  as  in  theft,  tbat  is,  tbat  ^'to  Warrant  an 
inference  of  guilt  of  theft  f rom  the  circumstance  of  possession  of  recently 
stolen  property,  such  possession  must  be  personal  and  exclusive,  must  be 
nnexplained,  and  must  inyolve  a  distinct  and  conscions  assertion  of  prop- 
erty by  the  defendant.''  Field  v.  Tbe  State,  24  Texas  Ct.  App.,  4^2, 
citing  Willson^s  Crim.  Stats.,  seo.  1299;  Morgan  v.  Tbe  State,  25  Texas- 
Gt.  App.,  513;  Jackson  y.  Tbe  State,  antOy  143.  And  tbis  seems  to  be 
the  rule  in  Alabama.     White  v.  The  State,  72  Ala.,  195. 

In  tbis  case  defendant  did  not  explain  nor  attempt  to  explain  bis  po6- 
seöäion,  thougb  bis  wife  did  or  attempted  to  do  so  for  bim.  What  are 
the  other  inculpatory  and  criminative  facts? 

One  Kilby,  a  brother-in-law  of  defendant,  was  implicated  in  tbe  bur- 
glary, and  the  evidence  of  Kilby's  guilt,  as  shown  by  the  record,  is,  to  our 
minds,  overwbelming.  Defendant  was  staying  at  Kilby's  house.  He  bad 
previously  worked  at  Edwards's  place  during  the  harTest,  and  knew  the 
premises.  At  sundown  on  tbe  eveningof  tbe  20tb  of  August  be  was  seea 
in  an  empty  two  horse  wagon  with  Kilby,  going  in  the  direction  of  Ed- 
wards's.  The  next  morning  at  sunrise  Kilby  and  another  party  are  at  the 
mill  where  Kilby  sells  the  stolen  wheat,  and  takes  in  part  pay  a  hnndred- 
pound  sack  of  flour.  The  purchaser  does  not  know  or  identify  defendant 
as  the  man  who  was  with  Kilby,  but  several  witnesses  met  Kilby  and  Jack- 
son, tbis  defendant,  as  tbey  were  returning  f rom  Weatberford,  between  9 
and  10  a.  m.,  after  the  sale  of  the  wheat,  in  a  two  horse  wagon;  and  one 
testifies  tbat  he  saw  the  sack  of  flour  in  the  wagon,  and  tbat  Kilby  told 
bim  tbey  were  going  to  have  biscuits,  and  asked  bim  to  come  over  and 
see  bim.  These  witnesses  knew  Jackson,  tbis  defendant,  and  identified 
bim  as  the  party  with  Kilby.  In  addition  to  these  facts  one  of  tbe  seam- 
less  sacks  which  contained  apart  of  tbe  wheat  stolen  from  tbe  burglarized 
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lioaae  was^  as  we  have  seen^  found  at  detendant's  hoase.  This  sack  was 
iuUy  and  completely  identified  by  the  alleged  owners  and  other  witnesses 
ior  the  State.  We  think  the  e vidence  amply  sufticient  to  sho w  a  conspiracy 
and  acting  together  as  priucipals  by  Kilby  and  defendant  in  the  criminal 
«nterprise^  and  to  Warrant  the  inferenoe  that  defendant  was  a  party  to  and 
i;ailty  of  the  burglary. 

Bnt  it  is  insisted  that  the  court  erred  in  allowing  evidence  to  go  to  the 
Jury  of  the  findiug  of  the  sack  and  what  transpired  at  the  time^  the  de- 
fendant not  being  present.  This  evidenoe  was  admissible  and  legitimate 
as  a  circumstance  tending  to  connect  defendant  with  the  burglary>  the 
«ack  being  one  of  the  fruits  of  the  crime.     Burr.  on  Cir.  Ev.,  pp.  445,  447. 

For  the  same  reason  it  is  objected  that  the  court  erred  in  allowing  evi- 
dence  of  the  finding  of  some  of  the  stolen  sacks  at  the  house  of  Kilby 
•sereral  days  after  the  commission  of  the  burglary,  when  neither  Kilby 
nor  defendant  were  present,  and  the  additional  objection  urged  to  this 
evidenoe  is  that  the  sacks  were  found  after  the  conspiracy  (if  any  had  eyer 
•existed  between  defendant  and  Kilby)  had  been  consummated,  and  that 
no  act  or  f act  counecting  Kilby  with  the  crime,  done  or  ascertained  after 
oonsummation  of  the  conspiracy,  could  be  used  as  evidenoe  against  or  af- 
fecting  this  defendant.  As  stated  above,  the  evidenoe  in  our  opinion 
amply  established  the  conspiracy  and  acting  together  of  the  parties  in  the 
<;rime.  The  sacks  found  at  Kilby's  were  fruits  of  the  crime,  and  "any 
iact  or  circumstance  which  would  tend  to  prove  the  guilt  of  the  co-defend- 
«nt  would  also  tend  to  prove  the  guilt  of  the  defendant,  and  would  be  ad- 
missible against  him.'*    Pierson  v.  The  State,  18  Texas  Ct.  App.,  524. 

But  again,  on  the  trial  the  sack  found  at  defendant's  house  was  claimed 
by  several  witnesses  to  be  marked  with  the  Initials  of  Edwards's  name,  viz., 
"N.  G.  E.,''and  "  W.'F.'r.'D."— an  abbreviation  for  the  town  of  Weath- 
erford;  and  the  letter  E  on  the  edge  of  the  mouth  of  the  sack  was  claimed 
to  have  been  worked  with  thread  by  Mrs.  Edwards.  Edwards  testified 
that  when  he  purchased  the  sacks  in  Dallas  they  were  füll  of  com,  and 
that  the  party  f rom  whom  he  purchased  them  marked  his  (Edwards's) 
Initials  and  the  abbreviation  of  Weatherford  with  lampblack  upon  them. 
It  was  proved  that  after  the  sack  was  found  at  Jackson's  his  wife,  Mrs. 
Jackson,  had  washed  it  and  almost  obliterated  these  letters  in  lampblack; 
and  Vamer,  the  constable,  testified  that  when  he  found  the  sack  at  Jack- 
«on's  he  saw  the  letter  E  in  thread  near  the  mouth,  and  commenced  pick- 
ing  it  out  with  his  knife,  when  he  was  stopped  by  Moreland,  who  also  tes- 
tified to  the  same  fact.  On  the  trial  the  witnesses  Edwards  and  two  or 
more  other  State's  witnesses  examined  the  sack  and  swore  that  they  could 
«tili  see  these  initials  and  marks  upon  the  sack.  Defendant  had  the  sack 
put  in  the  hands  of  other  witnesses,  who  examined  it  carefully,  and  they 
«wore  they  could  see  no  letters,  or  anything  like  letters,  npon  it. 
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The  prosecution  then  proposed  to  let  the  jury  examine  and  inepect  it 
for  themselves,  and  this  the  court  permitted  over  defendant^s  ohjections. 
It  is  insisted  that ''  there  was  an  irreconcilable  conflict  in  the  evidenoe  aa 
to  the  marks  on  the  sack,  and  that  the  jury  ought  to  have  decided  the 
same  on  the  evidence  of  the  witnesses^  and  not  from  a  personal  examina- 
tion  and  inspection  by  the  jury  themselves/^  The  testimony  of  the  wit- 
nesses  concerning  the  sack  was  all  before  the  court,  and  in  the  presence 
of  the  jury,  and  was  heard  by  them.  The  sack  itself  was  before  them 
when  the  witnesses  were  testifying  about  it. 

This  is  not  like  the  case  of  '*  a  view  *'  by  the  jury  when  neither  the  court 
nor  the  parties  are  present,  and  which  proceeding  would  be  illegal  and 
might  be  prejudicial  to  the  rights  of  a  defendant.  Smith  v.  The  State, 
42  Texas,  444.  On  the  contrary,  everything  about  and  concerning  the 
matter  transpired  in  the  court,  at  the  trial,  and  in  the  presence  and  bear- 
ing  of  court,  counsel,  parties,  and  jury.  They  all  saw  and  heard  what 
the  witnesses  had  to  say,  and  the  parties  fully  examined  and  cross-exam- 
ined  them  in  connection  with  the  sack  which  was  exhibited,  examined, 
and  iuspected  by  the  witnesses  when  testifying. 

This  identical  question  came  up  in  Wynne  v.  The  State,  56  Georgia,  114, 
when  there  was  a  conflict  between  witnesses  as  to  the  physical  appearance 
of  a  pistol  and  cartridges  used  in  the  difficulty  about  which  the  trial  wa& 
being  had.  The  court  say:  "We  think  the  court  should  have  per- 
mitted the  jury  to  have  and  inspect  the  pistol.  *  *  *  We  can  see  no 
objection  to  the  pistol  being  exhibited  to  the  jury  and  inspected  by  them.'* 

All  materials  in  any  way  part  of  the  res  gestm  may  be  produced  as  evi-^ 
dence  on  the  trial.  Whart.  Crim.  Ev.,  9  ed.,  sec.  312,  and  note;  Mc- 
Dowel  V.  The  State,  90  Ind.,  320;  Hart  v.  The  State,  15  Texas  Ct.  App., 
203;  Levy  v.  The  State,  ante,  209. 

Mr.  Wharton  says:  '*  As  we  have  seen,  it  is  one  of  the  necessary  inci- 
dents  of  bringing  into  court  instruments  by  which  an  act  is  alleged  to^ 
have  b^en  done  that  such  instruments  should  be  tested  in  open  court. 
It  is  only  where  this  is  done  by  the  jury  after  they  retire,  when  parties 
have  no  opportunity  of  revising  the  process,  that  objection  can  be  made. 
When  the  process  is  conducted  openly,  as  part  of  the  trial  of  the  case,  it 
is  a  valuable  auxiliary  in  the  discovery  of  the  truth."  Whart.  Crim.  Ev., 
9  ed.,  sec.  314,  and  note. 

Under  the  circumstances  exhibited  in  the  bill  of  exceptions  we  see  no 
error  in  allowing  the  jury  to  examine  and  inspect  the  sack  for  themselves. 
We  think  it  was  legitimate  to  permit  them  to  do  so  in  order  that  they  might^ 
with  the  sack  before  them,  see  and  determine  the  conflict  in  the  evidence 
concerning  the  marks,  letters,  and  figures  upon  it. 

We  have  examined  this  record  maturely  in  the  light  of  the  able  brief 
and  oral  argument  of  counsel  for  appellant,  and  have  been  unable  to  find 
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any  error  of  snfficient  importance  to  demand  or  require  of  U8  a  reversal  of 
the  jadgment^  and  it  is  therefore  affirmed. 

Afirmed. 

Hart,  J.,  absent. 


HuGH  Hanley  and  Pleas.  Chance  v.  The  State. 

No.  £86S.  Deeided  Febmary  15. 
Theft — ^Bridence — Charge  of  the  Ck>urt. — Proof  of  tbe  contemporaneoas  theft  of 
other  property  than  that  for  tbe  theft  of  which  the  defendant  is  on  trial  is  not  admis- 
sible  anless  sacb  proof  coDdaces  to  establisb  identity  in  developing  the  res  gesta^  or  to 
prove  the  guilt  of  the  accused  by  circumstances  connected  with  the  theft,  or  to  show 
the  intent  with  which  the  defendant  acted  with  respect  to  tbe  property  for  tbe  theft  of 
which  he  is  on  trial.  When  such  proof  is  admitted  for  either  of  the  legitimate  par- 
posesindicated,  the  Charge  of  the  coart  must  apprise  the  jury  of  the  purpose  of  the 
proof,  and  that  they  can  not  convict  defendant  for  the  theft  of  any  other  property  than 
that  named  in  the  indictment.  In  failing  to  so  instruct  the  jury  in  tbis  case,  and  in 
refofflng  a  special  Charge  to  supply  the  Omission,  the  trial  coart  erred. 

Appeal  from  the  Dietrict  Court  of  Victoria.  Tried  below  before  Hon. 
H.  C.  Pleasants. 

The  conviction  was  for  cattle  theft,  and  the  penalty  assessed  ^gainst 
the  appellant  was  a  term  of  two  years  in  the  penitentiary. 

A,  B,  Petticolas  and  A.  S.  Thurmond,  for  appellant. 

W.  Z.  Davidson,  Assistant  Attomey-General,  for  the  State. 

White,  Pkesiding  Judge. — Appellants  were  tried  and  convicted  for 
the  theft  of  a  cow,  the  property  .of  one  Fagan.  On  the  trial  it  was  proved 
that  eight  other  animals,  belonging  to  other  parties^  were  stolen  in  the 
same  manner,  if  not  at  the  same  time.  Defendants,  by  special  in- 
stmction,  asked  the  conrt  to  limit  the  purposes  for  which  this  evidence 
with  regard  to  the  theft  of  these  other  animals  could  and  should  only  be 
considered  by  the  jury,  which  instruction  was  refused,  and  the  Charge  as 
given  failed  to  apprise  the  jury  of  the  only  purposes  of  said  proof.  It 
was  error  to  refuse  the  instruction. 

**In  a  trial  for  theft  it  is  not  competent  for  the  State  to  prove  the  theft 
of  other  property  at  the  same  time  and  place  as  the  property  in  question, 
unless  such  proof  conduces  to  establish  identity  in  developing  the  res 
gestw,  or  to  prove  the  guilt  of  the  accused  by  circumstances  connected 
with  the  theft,  or  to  show  the  intent  with  which  the  accused  acted  with 
respect  to  the  property  for  the  theft  of  which  he  is  on  trial.  And  when 
such  proof  is  admitted  for  either  of  the  legitimate  purposes  indicated^ 
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the  Charge  of  the  court  must  apprise  the  jary  of  the  purpose  of  the  proof  '* 
(Kelley  v.  The  State,  18  Texas  Ct.  App.,  262),  and  that  they  could  not 
couyict  thb  defendant  for  the  theft  of  any  other  property  than  that 
named  in  the  indictment.  Carter  v.  The  State,  23  Texas  Ct.  App.,  508; 
See  also  Willson's  Crim.  Stats.,  sec.  1306,  p.  268;  Beno  t.  The  State,  25 
Texas  Ct.  App.,  102;  Gentry  v.  The  State,  25  Texas  Ct.  App.,  614. 
Jadgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Hurt,  J.,  absent. 


Ex  Pakte  Geoege  W.  Campbell. 

No.  2880.  Decided  Fdbrua/ry  19. 
Habeas  Corpus— Bau— Bvidence. — In  fixing  the  amount  of  bail  in  a  given  case 
the  judge  or  magistrate,  amongst  other  things,  must  be  governed  by  the  nature  of  the 
offense  and  the  circumstances  ander  which  it  was  committed.  In  this  prooeeding  for 
bail  the  State  admitted  the  oiTense  charged  to  be  bailable,  w^^f^upon  the  relator  pro- 
posed  to  addacQ  evidence  as  to  the  nature  of  the  offense  and  the  circumstances  under 
which  it  was  committed,  which  evidence  was  rejected  hy  the  judge  below.  Hdd,  error. 

Habeas  Corpus  on  appeal  f rom  an  order  in  Chambers  issued  by  Hon. 
A.  W.  Moursund,  judge  of  the  Thirty-third  Judicial  District. 
The  opinion  discloses  the  case. 

Finlay  &  Finlay^  and  THplett  &  Lewis,  for  relator. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  JüDGE. — Applicant  being  charged  by  indictment  with  mur- 
der,  applied  to  and  obtained  from  the  district  jadge  of  the  district  in 
which  the  indictment  is  pending  a  writ  of  habeas  corpus.  Upon  the 
hearing  of  the  writ  the  State,  by  her  attorney,  admitted  that  applicant 
was  entitled  to  bail.  Applicant  thereupon  ofEered  evidence  to  show  the 
nature  of  the  offense  and  the  circumstances  under  which  it  was  commit- 
ted. The  jndge  refused  to  hear  such  evidence,  and  applicant  excepted 
and  reserved  a  bill  of  exception.  After  hearing  evidence  as  to  the  pecu- 
niary  circumstances  of  the  applicant,  the  judge  fixed  the  amount  of  bail 
at  $7500,  and  applicant  has  appealed  to  this  court,  claiming  that  the 
judge  erred  in  refusing  to  hear  evidence  as  to  the  nature  and  circum- 
stances of  the  homicide,  and  that  the  amount  of  bail  required  is  exces- 
sive. 

We  think  the  judge  erred  in  refusing  to  hear  the  evidence  offered  by 
applicant.      It  was  only  af ter  hearing  such  evidence,  and  evidence  as  to 
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the  pecuniary  circumstances  of  applicant,  that  the  proper  amount  of  bail 
to  require  could  be  determined.  It  is  a  reqnirement  of  the  law  in  Buch 
-cases  that  such  evidence  should  be  heard.  Code  Grim.  Proc.^  arts.  171> 
174,  296.  In  the  abseuce  of  such  evidence  on  appeal,  ii  ean  not  be  de- 
termined by  this  court  whether  or  not  the  bail  required  is  excessive. 

The  judgment  requiring  bail  in  the  sum  of  $7500  is  reversed^  and  the 
<;aase  is  remanded,  with  instractions  that  the  jridge  bear  evidenoe  as  to 
the  nature  and  circumstances  of  the  offense  of  which  applicant  Stands 
•charged^  and  fix  the  amount  of  bail  in  accordance  with  such  evidence^ 
«onsidering  the  pecuniary  circumstances  of  the  applicant. 

Ordered  accordingly. 

KxxTt,  J,,  absent. 


Pbttüs  Moore  v.  Thb  Statb. 

No,  SSes.    Decided  Fd>rua/ry  19. 

1.  Theft» — Charge  of  the  Ckmrt  which,  in  effect,  rested  the  right  of  the  defend- 
'  mt  to  aoquittal  apon  the  sufficiency  of  the  evidence  to  show  him  innocent  of  the  frand- 

nlent  taking  of  the  aUeged  stolen  property,  was  error.  The  charge  should  have  d^rected 
acquittal  unless  the  jory  believed  from  the  evidence  that  the  accused  did  fraadalently 
take  the  stolen  property. 

2.  Same. — The  defense  relied  apon  was  that  the  accused,  in  good  faith,  received 
the  alleged  stolen  property  from  one  T.,  as  the  agent  or  bailee  of  T.  Such  defense  be- 
ing  supported  by  evidence  on  the  trlal,  the  Charge  of  the  court  should  have  explicitly 
instmcted  the  jury  that  if  T.  delivered  the  property  to  the  defendant,  and  the  defend- 
ant  did  not  participate  in  the  theft  of  the  same  as  a  principal,  he  could  not  be  convicted 
of  theft  although  T.  had  stolen  the  property,  and  although  he  may  have  known  at  the 
time  he  received  it  that  T.  had  stolen  it.  See  the  Statement  of  the  case  for  an  Instruc- 
tion upon  the  question  held  insufflcient,  and  for  a  special  charge  requested  to  supply 
the  deficiency,  which,  being  correct,  should  have  been  given. 

8,  Same — Evidence. — The  trial  court  admitted  evidence  of  the  contemporaneous 
theft  of  other  property  than  that  involved  in  the  trial,  and  instmcted  the  jury  in  regard 
thereto  as  foUows:  **  The  defendant  is  on  trial  for  the  theft  of  E.  A.  Gresham's  horse, 
and  you  will  give  no  attention  to  the  testimony  about  the  slicker  and  saddle  as  evidence 
to  show  the  theft  of  the  horse.  The  said  testimony  can  only  be  considered  by  you,  if 
at  all,  for  what  you  may  deem  it  worth  as  tending  to  show  the  intent  of  defendant,  in 
whatever  actlon  you  may  find  from  the  evidence  was  done  by  him,  if  any."  Held,  cor- 
rect. 

Appeal  from  the  District  Court  of  Johnson.  Tried  below  before  Hon. 
J.  M.  Hall. 

The  conviction  was  for  horse  theft,  and  the  penalty  was  a  term  of  five 
jears  in  the  penitentiary. 

The  Charge  of  the  court  referred  to  in  the  seiend  head  note  reads  as 
follows:  **  If  you  believe  from  the  evidence  that  the  witness  Talbot  took, 
418  explained  in  the  second  paragraph  of  this  charge,  the  animal  and  de- 
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liyered  the  same  to  the  defendant,  then  you  will  acquit  the  defendant, 
nnless  you  shall  believe  from  the  evidence  that  the  defendant  did  parti- 
cipate  in  said  taking  as  principal  as  hereafter  explained/' 

The  refnsed  special  instrnction  referred  to  in  the  same  head  note  (No. 
2)  reads  as  follows:  ^'You  are  instructed  that  if  the  witness  Talbot 
deliyered  the  horse  in  question  to  the  defendant  as  his  horse^  and  that 
defendant  received  him  as  such^  and  took  him  to  Arkansas,  then  you  ar& 
instructed  that  defendant  would  not  be  guilty,  even  though  the  witness 
Talbot  stole  the  horse  from  E.  A.  Gresham.  You  are  further  instructed 
that  unless  you  believe  from  the  evidence  beyond  a  reasonable  doubt  that 
the  witness  Talbot  did  not  deliver  the  horse  in  question  to  the  defendant 
as  his  horse,  you  should  find  the  defendant  not  guilty/^ 

Poindexter  d  Padelford,  for  appellant. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSON",  JüDGE. — An  exception  was  reserved  by  defendant  to  the  sixth 
Paragraph  of  the  Charge,  which  paragraph  is  as  follows:  *'  If  you  believe 
that  the  defendant  did  not,  either  alone,  or  as  principal  as  above  explained, 
fraudulently  take,  as  explained  in  the  second  paragraph  of  this  charge,  the 
animal  described  in  the  indictment,  then  you  will  find  him  not  guilty.'*" 

We  think  the  exception  is  well  taken.  Said  paragraph  of  the  Charge 
required  the  jury  before  they  could  find  the  defendant  not  guilty  to  be- 
lieve that  he  was  innocent,  whereas  they  should  have  been  instructed  that 
they  should  not  find  him  guilty  unless  they  believe  from  the  evidence  that 
as  a  principal  he  did  fraudulently  take  the  animal.  Smith  v.  The  State, 
9  Texas  Ct.  App.,  150;  Robertson  v.  The  State,  Id.,  209;  Blocker  v.  The 
State,  Id.,  279;  Wallace  v.  The  State,  Id.,  299. 

Defendant's  defense  was  that  one  Talbot  delivered  the  horse  to  him, 
said  Talbot  claiming  the  same  as  his  property,  and  requested  defendant 
to  take  said  horse  with  bim  to  Arkansas,  where  defendant  was  going,, 
and  keep  the  same  for  him.  Talbot,  until  he  called  for  him;  and  that  he, 
defendant,  received  said  horse  from  said  Talbot  in  good  faith,  believing^ 
the  same  to  be  Talbot's  property,  and  carried  the  same  to  Arkansas.  Thia 
defense  was  supported  by  evidence,  and  demanded  a  piain,  direct,  and 
affirmative  Instruction  from  the  court,  that  if  Talbot  delivered  the  horse 
to  the  defendant,  and  defendant  did  not  participate  in  the  theft  of  the 
same  as  a  principal,  he  should  not  be  convicted  of  the  theft  of  said  horse^ 
although  Talbot  had  stolen  the  same,  and  although  defendant  at  the 
time  he  received  the  same  may  have  known  that  Talbot  had  stolen  it. 

It  was,  we  think,  the  Intention  of  the  learned  trial  judge  to  instrnct 
the  jury  upon  this  vital  issue,  but  we  do  not  think  the  charge  contains 
such  Instructions  as  the  defendant  was  entitled  to  under  the  evidence« 


Digitized  by 


Google 


1890.]  Brown  v.  The  State.  379 

Defendant  reserved  exceptions  to  the  Charge  giyen  upon  said  issue^  and 
requested  special  Instructions  which  would  have  cured  the  errors  com- 
plained  of^  but  the  coart  refused  to  give  tbem,  and  defendant  reserved 
exceptions.  We  think  the  court  erred  in  ref using  to  give  the  special  In- 
structions requested  by  the  defendant. 

We  think  the  testimony  as  to  the  theft  of  a  saddle  and  slicker,  which 
thef t  occurred  about  the  same  time  and  in  the  same  neighborhood  of  the 
theft  of  the  borse,  was  admissible^  and  that  the  Charge  of  the  court  lim- 
iting  the  purpose  of  such  testimony  was  sufficient.  Willson's  Crim.  Stat., 
secs.  1295,  2496. 

Because  of  the  specified  errors  in  the  Charge  of  the  court,  the  judg- 
ment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Hurt,  J.,  absent. 


Mack  Browk  V.  The  State. 
No,  S816.    Decided  Fdyruary  19. 
On  Motion  for  Rehearing. 
Fleading. — ^ladictment  alleges  tliat  "  Mack  Brown    *    *    *    did  then  and  there 
onlawfully  and  fraudulently  take  from  the  possession  of  Mack  Brown  five  head  of 
cattle,  the  same  being  the  corporeal  personal  property  of  said  Mack  Brown,  without  the 
consent  of  the  said  Mack  Brown,  and  with  the  intent  to  deprive  the  said  Mack  Brown 
.of  the  valae  of  the  same,  and  to  appropriate  them  to  the  use  and  benefit  of  him  the  said 
Mack  Brown,  contrary,"  etc. — the  names  of  the  defendant  and  the  owner  as  alleged  be- 
ing the  same.     To  this  indictment  it  is  objected  that  the  concluding  clause  alleges  the 
intent  to  be  to  appropriate  the  property  stolen  to  the  use  and  benefit  of  the  owner. 
Held,  that  the  objection  is  not  well  taken.     The  piain  sense  of  the  indictment  shows 
that  the  word  *' said"  used  in  the  clause  alleging  appropriation  was  meant  to  apply  to 
the  defendant,  and  not  to  the  alleged  owner.    The  rule  is  that  the  word  "said"  in  an 
indictment  will  be  referred  to  the  next  antecedent  only  when  the  piain  meaning  re- 
quires  it.    See  the  opinion  in  extenso. 

Appeal  from  the  District  Court  of  De  Witt.  Tried  below  before  Hon» 
H.  C.  Pleasants. 

The  conviction  was  for  cattle  theft,  and  the  penalty  assessed  was  a  term 
of  five  years  in  the  penitentiary. 

R.  A.  Pleasants y  for  appellant. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Jüdoe. — At  a  former  day  of  this  term  we  affirmed 
the  judgment  in  this  case.  Appellant  now  makes  a  motten  for  rehear- 
ing,  and  claims  that  the  indictment  is  fatally  defective. 
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As  set  ont  in  the  indiotment^  the  Charge  is  "  that  Mack  Brown,  on  or 
about  the  dOth  day  of  May,  ohe  thousand  eight  hundred  and  eighty-nine, 
and  anterior  to  the  preeentment  of  this  indictment,  in  the  county  and 
Btate  aforesaid,  did  then  and  there  unlawfully  and  fraudulently  take 
from  the  possession  of  Mack  Brown  five  head  of  cattle,  the  same  being 
the  corporeal  personal  property  of  the  said  Mack  Brown,  without  the 
consent  of  the  said  Mack  Brown,  and  with  the  intent  to  deprive  the  said 
Mack  Brown  of  the  value  of  the  same,  and  to  appropriate  them  to  the 
use  and  beneöt  of  him  the  said  Mack  Brown,  contrary,^'  etc. 

.  It  will  be  seen  that  the  accused  and  the  alleged  owner  of  the  stolen 
property  bore  the  same  name— Mack  Brown.  The  offense  is  admitted  to 
be  clearly  and  properly  charged  down  to  the  allegation  of  appropriation. 
The  precediDg  allegatioiis  next  before  the  appropriation  clause  manifestly 
arnd  unquestionably  refer  to  the  owner,  bis  name  being  mentioned  four 
times  immediately  theretofore  as  the  party  the  defendant  intended  to 
■defraud  and  deprive  of  bis  property.  The  language  then  is,  "  and  to 
appropriate  them  to  the  use  and  benefit  of  him  the  said  Mack  Brown/' 
To  whom  do  t  hese  words  *  *  him  the  said  Mack  Brown  ^'  refer  ?  Appellant's 
■counsel  insists  that  by  every  rule  of  construction  they  must  be  held  to 
refer  to  the  Mack  Brown  whose  Dame  has  been  just  immediately  thereto- 
fore mentioned,  the  word  "said"  being  always  held,  construed,  and  in- 
terpreted  to  relate  to  the  before  mentioned  next  preceding  sabstantire, 
and  that  giving  them  this  construction  the  indictment  is  fatally  def ectiye, 
because  it  fails  to  charge  the  accused  Mack  Brown,  the  taker,  with  the 
intent  to  appropriate  the  stolen  property  to  bis  use  and  benefit.  Will- 
son's  Crim.  Stats.,  1255;  Willis  v.  The  State,  24  Texas  Ct.  App.,  584. 

Bouvier,  in  bis  Law  Dictionary,  defines  the  word  **said"  to  mean  "be- 
fore mentioned,"  and  he  says:  "  In  contracts  and  pleadings  it  is  usual 
and  proper,  when  it  is  desired  to  speak  of  a  person  or  thing  before  men- 
tioned, to  designate  them  by  the  term  said  or  aforesaid,  or  by  some  eim- 
ilar  term."  " The  reference  of  the  word  'said'  is  to  be  determined  in  any 
giyen  case  by  the  sense.  The  relative  '  same  *  refers  to  the  next  antece- 
dent  in  the  interpretation  of  a  written  Instrument;  the  word  'said'does 
so  only  when  the  piain  meaning  requires  it."    2  Kent's  Comm.,  555. 

In  Wilkinson  v.  The  State,  10  Indiana,  372,  it  was  held  that  the  word 
*'said"  in  an  indictment  will  be  referred  to  the  next  antecedent  only  when 
the  piain  meaning  requires  it.  Mr.  Bishop  says:  "Chitty  goes  on,  *the 
word  "aforesaid"  in  general  refers  to  the  last  antecedent,  but  not  so  in- 
variably,  as  the  word  "same,"  which  is  more  explicit.'  *  *  *  This  iß 
A  sort  of  criticism  little  indulged  in  by  modern  courts.  It  may  be  usefnl 
in  rare  cases,  but  at  this  day,  and  perhaps  always,  the  Tarious  words  of 
reference  of  which  the  relatives  *  there'  and  ^said*  are  specimens,  will  be 
referred  to  any  antecedent  plainly  required  by  the  sense,  whether  the 
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writer  in  expressing  it  framed  bis  sentences  aooording  to  the  rnles  6f 
grammar  or  not/*    1  Bish.  Crim.  Proc,  3  ed.,  sec.  512. 

Adopting  these  rules  of  construction,  the  word  **ßaid/'  or  the  words 
''him  the  said  Mack  Brown/'  used  in  connection  with  the  allegation  of 
appropriation  in  the  indictment,  refers  to  the  before  mentioned  Mack 
Brown  who  was  charged  with  the  fraudulent  takipg  of  the  animals,  and 
not  to  the  Mack  Brown  who  was  alleged  to  be  the  owner.  Piain  sense 
and  meaning  would  exclude  the  idea  that  a  thief  stole  property  of  another 
with  the  intent  of  appropriating  it  to  the  use  and  benefit  of  such  other 
who  was  the  owner. 

The  indictment  is  sufficient,  and  the  motion  f or  rehearing  is  overrnled. 

Motion  overruled. 

Hurt^  J.^absent. 


Ex  Parte  Emelia  Garza. 

No.  2879,     Decided  February  S6. 

1.  Ckxnatitutional  Law. — Municipal  Crorporations  can  exercise  no  powers  but 
those  wtdch  are  conferred  upon  them  by  the  act  by  whicb  tbey  are  constituted,  or  such 
as  are  necessary  to  the  exercise  of  tbeir  corporate  powers,  the  perfonnaBce  of  tbeir  cor- 
porate duties,  and  the  accomplishinent  of  tbe  purpoees  of  tbeir  association.  Tbe  cbarter 
of  a  municipal  oorpCMration  is  its  organic  act,  and  fumisbes  tbe  measure  of  its  power. 
Tbe  Corporation  can  exercise  no  power  wbicb  tbe  cbarter  does  not  grant  in  express 
words,  or  wbicb  Is  not  necessarily  or  fairly  implied  in  or  incident  to  tbe  powers  ex- 
pressiv granted,  or  wbicb  are  not  essential  to  tbe  declared  objects  and  purposes  of  tbe 
Corporation. 

2.  Same.— As  to  Bepeal  by  Implication  a  correct  rule  is  stated  as  foUows: 
"  Tbe  presumption  is  not  ligbtly  to  be  indulged  tbat  tbe  Legislature  bas  by  impHcation 
repealed^  as  respects  a  particular  municipality,  or  as  respects  all  municipalities,  laws  of 
a  general  nature  elsewbere  in  force  tbrougbout  tbe  State;  yet  a  cbarter  or  special  act 
passed  subsequent  to  tbe  general  law,  and  plainly  irrecxjncilable  witb  it,  will  to  tbe  ex- 
tent  of  tbe  conflict  operate  a  repeal  of  tbe  latt«r  by  implication.  But  by  a  well  known 
role,  founded  on  solid  reasons,  sucb  repeals  are  not  favored;  and  tbe  principle  of  Im- 
plied repeal  ougbt  to  be  applied  witb  extreme  caution." 

8.  Same. — In  determining  tbe  power  of  a  municipal  Corporation  to  enact  a  partic- 
ular ordinance,  tbe  cbarter  by  wbicb  it  is  claimed  sucb  power  is  conferred  sbould  re- 
ceive  a  reasonable  construction — tbat  is,  a  construction  wbicb  accords  witb  tbe  intention 
of  tbe  Legislature — and  all  reasonable  intendments  in  snpport  of  tbe  validity  of  tbe  ordi- 
nance will  be  indulged.  Under  tbe  above  rules  it  is  held  tbat  sections  72,  78,  and  98  of 
tbe  cbarter  of  tbe  city  of  San  Antonio  (for  wbicb  see  tbe  opinion)  do  not  operate  to  re- 
peal witbin  tbe  limits  of  said  city  articles  339,  340,  and  341  of  tbe  Penal  Code;  nor  to 
empower  tbe  said  city,  tbrougb  its  Council,  to  enact  an  ordinance  licensing  bawdy 
bouses.  Tbe  power  to  regulate,  suppress,  and  restrain  bawdy  bouses  does  not  carry 
with  it  tbe  power  to  license  sucb  bouses. 

4.  Same— Bawdy  Houses — Statutes  Construed. — WliiletbeofTensedenounced 
by  article  341a  of  tbe  Penal  Code  is  in  contemplation  of  law  tbe  same  as  that  denounced 
in  article  341,  yet  tbe  acts  constituting  it  are  different;  and  that  different  punishments 
are  prescribed  for  different  acts  constituting  the  same  offense,  in  a  different  degree,  or 
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1)7  different  classes  of  persons,  is  not  objectionable  legislation.  The  ordinance  enacted 
by  tbe  city  Council  of  the  city  of  San  Antonio  entitled  ''An  ordinance  to  suppress  and 
restrain  bawdy  bouses  witbin  tbe  lirnits  of  tbe  city  of  San  Antonio"  is  repagnant  to 
article  341  of  tbe  Penal  Code,  and  tberefore  void. 

Habeas  Corpus  on  appeal  from  one  of  tbe  District  Courts  of  Bexar. 
Tried  below  before  Hön.  W.  W.  King. 
Tbe  opinion  discloses  the  case. 

L.  N,  Walthall  and  Upson  &  Bergstrom,  for  relator. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSOK,  JüDGE. — Appellant  Emelia  Garza  applied  to  the  judge  of  the 
District  Court  of  the  Forty-fifth  Judicial  District  of  Texas  for  a  writ  of 
habeas  corpus,  praying  to  be  discharged  from  custody  in  which  she  is 
held  by  Jacob  Bips^  a  policeman  of  the  city  of  San  Antonio,  under  a 
Warrant  issued  out  of  the  ßecorder's  Court  of  said  city,  for  the  Tiolation 
of  an  ordinance  ^^  to  suppress  and  restrain  bawdy  houses  within  the  limite 
of  the  city  of  San  Antonio. '*  The  writ  was  issued  as  prayed  for,  and 
upon  a  hearing  the  writ  was  dismissed  and  appellant  remanded  to  the 
oustody  of  the  respondent,  from  which  order  the  applicant  prosecutes  an 
appeal  to  this  court,  and  assigns  the  following  error: 

*'His  honor,  the  judge,  erred  in  dismissing  the  writ  of  habeas  corpus 
and  in  remanding  the  applicant  for  the  writ  to  the  custody  of  the  respond- 
ent, in  this:  There  is  no  valid  or  legal  ordinance  which  authorized  the 
issue  of  the  Warrant  under  and  by  virtue  of  which  the  applicant  was 
arrested  and  is  held  in  custody." 

The  ordinance  in  question  is  entitled  ''An  ordinance  to  suppress  and 
restrain  bawdy  houses  within  the  limits  of  the  city  of  San  Antonio."  It 
was  passed  and  approved  December  16,  1889,  and  was  duly  published. 
It  provides  for  licensing  bawdy  houses  within  the  limits  of  said  city  upon 
the  payment  of  an  annual  license  to  the  said  city  of  $500;  and  also  pro- 
vides for  the  licensing  of  bawds.  It  also  provides  for  the  inspection  of 
bawds,  and  prescribes  penalties  for  violations  of  any  of  the  provisions  of 
the  ordinance. 

It  is  admitted  that  appellant  violated  the  ordinance  by  keeping  a  bawdy 
house  without  obtaining  a  license  to  do  so,  and  that  she  has  been  duly 
charged  and  arrested,  and  is  now  in  custody  for  said  violation. 

It  is  f  urther  admitted  that  the  license  of  $500  annually  imposed  by 
said  ordinance  is  reasonable,  and  does  not  amount  to  a  tax  on  the  occn- 
pation. 

Appellant  attacks  the  validity  of  said  ordinance,  contending  (1)  that 
the  city  was  not  and  is  not  authorized  by  its  charter  to  enact  it;  and  (2) 
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that  Said  ordinance  is  contrary  to  the  general  laws  of  the  State^  and  is 
therefore  void. 

By  Act  of  August  13,  1870,  the  city  of  San  Antonio,  having  a  popu- 
lation  of  niore  than  ten  thousand  inhabitants,  was  incorporated  by 
special  act  of  the  Legislature  under  authority  of  section  5  of  article  XI 
of  the  Constitution. 

There  are  three  sections  in  the  said  act  of  incorporation  under  which 
it  is  claimed  by  the  city  that  it  had  the  power  to  enact  the  ordinance  in 
<}uestion.     They  are  as  follows: 

**  Section  72.  To  license,  tax,  and  regulate  billiard  tables,  pin  alleys, 
ball  alleys;  to  suppress  and  restrain  disorderly  houses,  tippling  shops  and 
groceries,  bawdy  houses,  houses  of  prostitution  or  assignation,  gambling 
and  gambling  houses,  lotteries,  and  all  fraudulent  devices  and  practices, 
and  all  kinds  of  indecencies. 

"Section  78.  The  city  Council  shall  have  the  right  to  enact  all  neces- 
sary  ordinances  to  restrain  and  punish  vagrants,  mendicants,  street  beg- 
gars,  and  prostitutes;  to  restrain  and  control  all  gambling»  and  punish 
the  keepers  of  all  games  and  gambling  devices  with  as  great  a  penalty  as 
the  same  is  punished  by  the  Statutes  of  the  State.  The  Becorder's  Court 
of  the  city  of  San  Antonio  shall  have  the  concurrent  Jurisdiction  of  all 
such  misdemeanors,  when  committed  in  the  corporate  limits  of  the  city 
of  San  Antonio.     [Amendment  of  March  4,  1885.] 

"  Section  98.  To  prevent  and  punish  the  keeping  of  houses  of  prosti- 
tution within  the  city  or  within  such  limits  therein  as  may  be  defined  by 
ordinance,  and  to  adopt  summary  measures  for  the  removal  or  suppres- 
sion,  or  regulation  and  inspection  of  all  such  establishroents.'' 

It  is  a  settled  rule  that  municipal  corporations  can  exercise  no  powers 
but  those  which  are  conferred  upon  them  by  the  act  by  which  they  are 
constituted,  or  such  as  are  necessary  to  the  exercise  of  their  corporate 
powers,  the  Performance  of  their  corporate  duties,  and  the  accomplish- 
ment  of  the  purposes  of  their  association.  The  charter  of  a  municipal 
Corporation  is  its  organic  act,  and  furnishes  the  measure  of  its  powers. 
It  can  exercise  no  power  which  the  charter  does  not  grant  in  express  words, 
or  which  is  not  necessarily  or  fairly  implied  in  or  incideni  to  the  powers 
expressly  granted,  or  which  are  not  essential  to  the  declared  objects  and 
purposes  of  the  Corporation.  1  Dill,  on  Mun.  Corp.,  sec.  89;  Cool,  on 
Oonst.  Lim.,  4  ed.,  pp.  231,  235. 

Such  being  the  extent  and  limit  of  the  power  of  a  municipal  Corpora- 
tion, did  the  municipality  of  the  city  of  San  Antonio  have  the  power  to 
enact  the  ordinance  in  question?  Such  power  is  certainly  not  conferred 
in  express  words  in  its  charter.  In  the  sections  of  the  charter  which  we 
have  quoted  no  express  power  to  license  houses  of  prostitution  is  granted, 
and  there  are  no  other  provisions  of  the  charter  bearing  upon  the  subject. 
In  Davis  v.  The  State,  1  Texas  Court  of  Appeals,  425,  which  case  has  been 
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cited^  and  is  relied  upon  by  the  city  to  sastain  the  validitj  of  said  ordi- 
nance^  tbe  power  to  license  honses  of  prostitntion  was  granted  tbe  city  of 
Waco  in  express  words,  and  wbile  we  adhere  to  tbe  correctness  of  tbat  de- 
cision,  we  do  not  consider  it  applicable  to  tbis  case. 

It  is  claimed  by  tbe  city^  howeyer^  tbat  altbougb  its  cbarter  does  not 
in  express  words  confer  the  power  to  Hcense  bouses  of  prostitntion,  it- 
does  by  necessary  implieation  confer  sach  power  by  granting  expressly 
tbe  power  to  restrain,  regulate,  and  inspect  sncb  establisbments. 

Jndge  Dilion,  in  bis  work  on  Municipal  Corporations,  says:  **  Tbe  pre- 
sumption  is  not  ligbtly  to  be  indulged  tbat  tbe  Legislature  bas  by  impli^ 
cation  repealed,  as  respects  a  particular  municipality,  or  as  respects  all 
municipalities,  latos  of  ageneral  nature  elsewbere  in  force  tbrougbout  the 
State;  yet  ä  cbarter  or  special  act  passed  subseqnent  to  tbe  general  law, 
and  plainly  irreconcilable  witb  it,  will,  to  tbe  extent  of  tbe  oonflict,  oper- 
ate  a  repeal  of  tbe  latter  by  implieation.  But  by  a  well  known  rule, 
founded  on  solid  reasons,  sncb  repeals  are  not  favored;  and  tbe  principle 
of  implied  repeal  ougbt  to  be  applied  witb  extreme  caution/^  1  Dill,  on 
Mun.  Corp.,  sec.  88.  Again,  be  says:  ^'Tbe  right  to  license  mnst  be 
plainly  conferred  or  it  will  not  be  beld  to  exist.'*  Id.,  sec.  361.  And 
again,  be  says:  ^^  Any  fair,  reasonable  doabt  concerning  tbe  existence  of 
power  is  resolved  by  tbe  courts  against  tbe  Corporation,  and  tbe  power  i& 
denied.*'    Id.,  sec.  89. 

In  determining  tbe  power  of  a  mnnicipal  Corporation  to  enact  a  par- 
ticukr  ordinance,  tbe  cbarter  by  wbicb  it  is  claimed  sucb  power  is  coa- 
ferred  sbould  receive  a  reasonable  construcfion — tbat  is,  a  construction 
wbicb  accords  witb  tbe  intention  of  tbe  Legislature— and  all  reasonable 
intendments  in  support  of  tbe  validity  of  tbe  ordinance  will  be  indulged. 
Gregory  v.  Tbe  State,  20  Texas  Ct.  App.,  210. 

Was  it  tbe  intention  of  tbe  Legislature  to  confer  upon  tbe  city  of  San 
Antonio  tbe  power  to  license  bouses  of  prostitution?  At  tbe  time  of 
granting  tbe  cbarter  of  incorporation  to  said  city,  bouses  of  prostitution 
were  probibited  by  a  general  law  of  tbe  State.  Penal  Code,  arts.  339— 
341.  If  it  was  tbe  intention  of  tbe  Legislature  to  repeal  tbis  general 
law  wibbin  tbe  corporate  limits  of  said  city,  it  is  reasonable  to  presnme 
tbat  sucb  intention  would  bave  been  plainly  and  expressly  declared,  and 
not  left  to  be  implied  merely.  It  is  reasonable  to  presume  tbat  if  it  had 
been  intended  to  grant  tbe  power  to  license  such  bouses  tbe  Legislature 
would,  as  it  did  in  tbe  cbarter  of  the  city  of  Waco,  have  expressly  granted 
sucb  power.  Tbat  sucb  was  not  the  legislative  intent  is  also,  and  to  oar 
minds  very  cogently,  shown  by  tbe  fact  tbat  tbe  power  to  license  otber 
occupations,  etc.,  was  expressly  conferred  upon  tbe  city.  In  section  7^ 
of  tbe  cbarter,  one  of  the  sections  hereinbefore  quoted,  tbe  power  to 
license  billiard  tables,  pin  alleys,  and  ball  alleys  is  expressly  granted,  but 
as  to  bawdy  bouses,  etc.,  named  in  tbe  same  section,  tbe  power  to  license 
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is  not  expresdy  granted.  Section  73  conferß  expressly  the  power  to 
license  hackmen,  draymen,  etc.  Section  75  to  lieense  hawkers,  peddlers, 
etc.  Section  76  to  license  tnerchantd^  hoteis,  etc.  Section  77  to  license 
public  balls,  etc.  And  in  the  sections  cited  the  power  to  regulate  is  also 
expressly  conferred,  showing  that  license  and  regulaiion  were  not  con- 
sidered  by  the  Legislatnre  as  eqaivalent  terms^  or  that  the  power  to  reg- 
ulate included  the  power  to  license. 

We  are  of  the  opinion  that  by  no  reasonable  Interpretation  or  intend- 
ment  can  it  be  concluded  that  the  Legislatnre  intended  to  grant  to  the 
city  of  San  Antonio  the  power  to  enact  the  ordinance  in  question.  Such 
a  power  is  not  necessarily  or  fairly  implied,  nor  essential  to  the  declared 
objects  and  purposes  of  the  Corporation.  Houses  of  prostitution  may  be 
restrained,  regulated,  and  inspected  without  being  licensed.  Thus,  the 
city  might  by  ordinance  require  the  keepers  of  such  establishments  to 
close  them  against  visitors  during  speciäed  hours;  or  might  limit  the 
number  of  prostitutes  inhabiting  such  houses;  or  might  require  that 
such  houses  be  designated  by  some  sign  whereby  their  character  might 
be  known  to  the  public.  Various  other  modes  of  restraint  and  regula- 
tion  might  be  mentioned  which  could  be  adopted  and  made  effectual 
without  licensing  such  houses. 

Counsel  f or  respondent  has  ref  erred  us  to  some  decisions  of  other  States, 
which  we  confess  support  the  proposition  that  the  words  "regulate'' and 
"  restrain  '*  imply  the  power  to  license.  Clark  v.  The  State,  54  Missouri, 
17,  holds  that  the  word  '*  regulate,'*  as  used  in  an  ordinance  of  the  city  of 
St.  Louis,  with  reference  to  bawdy  houses,  by  necessary  implication  con- 
ferred upon  that  city  the  power  to  iice^ise  such  houses.  Two  of  the  five 
judges  deciding  the  case  dissented  f rom  that  view,  and  one  of  the  dissent- 
ing  judges  delivered  an  opinion  which  to  our  minds  advances  very  streng 
if  not  conciusive  arguments  against  the  correctness  of  the  conclusions  of 
a  majori ty  of  the  court.  It  is  to  be  observed,  however,'  with  reference  to 
the  opinion  of  the  majority  of  the  court  in  that  case,  that  the  opinion  was 
largely  influenced  by  the  fact  that  several  previous  charters  of  said  city 
did  not  grant  the  power  to  the  city  to  regulate  such  houses,  but  only 
granted  the  power  to  suppress  them.  Judge  Dillon,  in  referring  to  the 
opinion  of  the  majority  of  the  court,  remarks  that  *'in  view  of  the  legis- 
lation  recited  in  it  the  opinion  seems  to  be  sound."  1  Dill,  on  Mun.  Corp., 
sec.  88,  note  2.  Now,  while  previous  legislation — that  is,  previous  char- 
ters— may  in  that  case  uphold  the  construction  of  the  majority  of  the 
court,  there  is  no  room  or  basis  for  such  argument  or  intendment  in  this 
case;  but,  on  the  contrary,  as  we  have  heretofore  stated,  the  same  charter 
under  which  it  is  claimed  the  power  to  license  houses  of  prostitution  exists 
by  implication,  in  express  words  grants  the  power  to  license  numerous  other 
trades  and  occupations,  thus,  it  seeras  to  us,  excluding  the  conclusion  that 
the  power  to  license  such  houses  was  intended  to  be  granted. 
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Smith  V.  Madison,  7  Indiana,  86,  and  Burlington  v.  Lawrence,  42  lowa^ 
345,  cited  and  relied  upon  by  counsel  for  respondent,  are,  we  concede, 
authorities  supporting  the  proposition  that  the  power  to  restrain  and  regu- 
late  includes  the  power  to  license.  We  can  not,  however,  concur  in  those 
decisions,  nor  ad  mit  the  soundness  of  the  reasons  upon  wbich  they  are 
grounded,  especially  in  the  case  under  consideration,  where  it  so  plainlj 
appears,  we  think,  that  the  Legislature  did  not  intend  to  grant  the  power 
which  the  city  has  assumed  in  enacting  the  ordinance  in  question. 

It  is  further  claimed  by  respondent  that  said  ordinance  is  not  in  con- 
flict  with  any  general  law  of  the  State;  that  there  is  no  valid  general  law 
of  the  State  prohibiting  houses  of  Prostitution. 

It  is  contended  by  counsel  for  respondent  that  the  Act  of  April  4, 
1889  (Acts  21st  Leg.,  pp.  33,  34),  is  void  for  uncertainty,  because  it  pre- 
scribes  different  penalties  for  the  same  ofPense;  that  is,  that  for  the 
offense  of  keeping  a  disorderly  house  article  341  prescribes  a  fine  of  $200 
for  each  day  the  house  is  kept,  while  for  the  same  offense  article  341a 
prescribes  a  fine  of  not  less  than  $1  nor  more  than  $200  for  each  day  the 
house  is  kept. 

As  we  understand  and  construe  articles  341  and  341a  they  have  refer- 
ence  to  different  and  distinct  matters,  and  to  different  classes  of  offend- 
ers.  Article  341  prescribes  punishment  for  those  who  keep  disorderly 
houses,  while  article  341a  punishes  those  who  employ  or  have  in  service, 
in  theatres,  dance  houses,  etc.,  prostitutes,  etc.  While  the  class  of 
•offenders  named  in  article  341a  are  keepers  of  disorderly  houses,  as  such 
houses  are  defined  in  article  349,  and  are  to  be  deemed  guilty  as  such,  as 
provided  in  article  341a,  still,  the  punishment  prescribed  for  ihem  is  not 
the  same  as  is  prescribed  for  that  other  class  of  offenders  who  keep  houses 
of  Prostitution,  or  opium  resorts.  While  the  offense  is  in  legal  contem- 
plation  the  same,  the  acts  constituting  it  are  different;  and  that  different 
punishments  are  prescribed  for  different  acts  constituting  the  same  offense 
in  a  different  degree,  or  by  different  classes  of  persons^  is  not  objection- 
able  legislation. 

Our  conclusiou  is  that  the  ordinance  in  question  is  without  authoritj 
of  law;  is  repugnant  toa  valid  general  law  of  the  State,  and  is  void;  and 
the  judgment  of  the  court  below  is  reversed  and  the  appellant  is  dis- 
charged  f  rom  custody  at  the  cost  of  respondent. 

Ordered  accordingly. 

Hurt,  J.,  absent. 
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S.  A.  Nalley  v.  The  State. 

No,  £S7I,    Decided  Febmary  26. 

1.  Practice— Jury  Law. — To  being  required  to  pass  upon  tbree  special  venire- 
inen  the  defense  objected  that  the  saine  veniremen  were  presented  at  bis  former  trial 
(wbicb  resulted  in  a  mistrial),  wben  be  rejected  tbem  by  peremptory  cballenge.  Eis 
objection  being  overruled,  tbe  defendant  again  cballenged  tbe  said  special  veniremen 
pereraptorily,  not,  bowever,  exbausting  bis  peremptory  cballenges.  Held,  tbat  tbe  pro- 
poeed  Jurors  were  not  incompetent  for  tbe  reason  assigned;  and  moreover,  tbe  defend- 
ant not  baving  exbausted  bis  peremptory  cballenges,  and  baving  no  objectionable  joror 
forced  upon  bim,  could  in  no  event  be  beard  to  complain. 

2.  Same. — Charge  of  the  Court  as  to  correctness  and  sufficiency  will  be  ex- 
amined  by  tbis  court  and  tested  as  a  wbole,  and  not  by  disconnected  paragrapbs  or 
excerpts. 

8.  Same — Self-Befense  —  Beasonable  Appearance  of  Danger.  —  Tbe  court 
cbarged  tbe  jury  as  foUows:  "  It  is  tbe  rigbt  of  tbe  defendant  to  bave  tbe  facts  con- 
sidered  by  the  jury  as  tbey  reasonably  appeared  to  bim  at  tbe  time  tbey  transpired, 
and  If,  as  tbe  facts  reasonably  appeared  to  tbe  defendant,  be  would  be  justified  under 
tbe  law  as  given  in  tbis  cbarge,  be  sbould  be  acquitted.  It  would  make  no  difference 
that  tbe  facts  were  mistaken  by  tbe  defendant,  and  tbat  be  was  in  no  real  danger  if  it 
be  so."    Held,  correct  and  sufficient. 

4.  Same — Murder  of  the  Second  Degree. — As  a  general  rule  it  is  unsafe  in 
murder  trials  for  tbe  court  to  omit  to  cbarge  upon  murder  of  tbe  second  degree;  and  it 
is  only  wben  tbere  is  no  evidence  wbatever  presenting  tbat  issue  tbat  such  a  cbarge 
sbould  be  omitted.  See  tbe  Statement  of  tbe  case  for  tbe  substance  of  evidence  Juld  to 
bave  warranted  a  cbarge  upon  murder  of  tbe  second  degree. 

5.  Practice — Evidence. — Tbe  rule  is  now  well  establisbed  that  wben  essential  to 
the  due  administration  of  justice  it  is  witbin  tbe  discretion  of  the  trial  judge  to  receive 
evidence  at  any  stage  of  the  trial  before  the  conclusion  of  tbe  argument,  and  the  exer- 
cise  of  such  discretion  will  not  be  revised  on  appeal  unless  it  plainly  appears  to  bave 
been  abused. 

6.  Same. — Tbe  district  attomey  asked  bis  witness  W.  if  a  few  days  before  tbis 
trial  be  did  not  bave  a  conversation  with  tbe  defendant's  brotber.  The  defendant's 
eounsel  objected  to  tbe  question,  but  before  be  could  formulate  bis  objection  tbe  dis- 
trict attomey  stated  to  tbe  court,  in  tbe  presence  and  bearing  of  tbe  jury,  tbat  be  pro- 
posed  to  prove  by  tbe  witness  tbat  tbe  brotber  of  defendant  induced  bim,  tbe  witness, 
to  leave  tbe  county  to  avoid  testifying  in  tbis  case.  It  was  not  claimed  by  tbe  State, 
nor  did  it  attempt  to  show,  tbat  tbe  defendant  knew  of  or  was  connected  in  any  manner 
with  bis  said  brotber's  attempt  to  suppress  testimony;  and  tbe  court  erred  in  not  charg- 
ing  the  jury,  under  tbe  circumstances,  tbat  without  being  directly  connected  tbere  with 
tbe  defendant  could  not  be  held  bound  by  any  act  or  Statement  of  bis  said  brotber. 
Primarily  it  was  not  competent  to  prove  tbe  act  of  the  defendant's  brotber  without 
connecting  tbe  defendant  as  a  party  thereto. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  J.  K.  Dickenson. 

The  conviction  was  in  the  second  degree  for  the  murder  of  Charley 
Gaines,  and  the  penalty  assessed  by  the  verdict  was  a  term  of  twenty  years 
in  the  penitentiary. 

It  is  only  necessary  under  the  rulings  on  this  appeal  to  state  the  case 
fnlly  enough  to  elaborate  the  ruling  announeed  in  the  fourth  head  note. 
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Mrs.  Barns  was  the  proprietress  of  a  small  beer  saloon  situated  in  that 
part  of  the  city  of  Waco  designated  as  Sandtown,  in  which  said  saloon 
the  deceased  was  employed  as  härtender.  The  deceased  was  killed  in 
that  saloon  on  the  night  of  June  3^  1889.  No  third  person  was  present 
at  the  tiroe  the  fatal  shot  was  fired.  bat  independent  of  the  defendant's 
admission,  it  was  amply  proved  by  the  State  that  the  defendant  was  the 
party  who  did  the  killing.  The  fatal  shot  entered  at  the  back  of  the  de- 
ceased^s  neck^  a  little  below  the  ear^  and  passed  out  in  the  middle  and  at 
the  Upper  edge  of  the  forehead.  The  parties  who  entered  the  saloon  ini- 
mediately  after  the  fatal  shot  was  fired  found  an  old  broken-bladed  knife 
lying  on  the  fioor  near  the  bodyof  the  deceased.  This  knife,  it  was  shown 
by  the  testimony,  had  been  long  used  in  that  saloon  to  remove  tin  tags 
and  revenue  stamps  f roni  beer  kegs. 

For  the  State  it  was  proved  that  the  defendant  and  the  deceased  met  at 
the  house  of  a  prostitute,  a  short  distance  from  the  Burns  saloon,  on  the 
night  preceding  the  night  of  the  killing,  and  that  they  engaged  in  a  vio- 
lent  altercation  of  words.  Which  of  the  parties  precipitated  that  quarrel 
is  not  clearly  shown  by  the  State's  proof,  but  inferentially  it  involves  the 
defendant  as  the  aggressor.  During  the  next  day,  as  shown  by  the  evi- 
dence  for  the  prosecution,  the  defendant  made  several  unsuccessful  efforts 
to  borrow  a  pistol.  It  was  also  shown  by  the  testimony  of  one  witness 
that  a  few  minutes  before  the  homicide,  and  at  the  moment  the  defend- 
ant left  the  witness  and  walked  towards  the  Bums  saloon,  he,  defendant« 
referring  to  the  deceased,  said  to  the  witness,  ''I  am  going  to  make  the 
son-of-a-bitch  take  back-water  or  do  him  up.^'  Another  witness  for  the 
State  testified  that  she  passed  the  Burns  saloon  immediately  before  the 
killing,  at  which  time  she  observed  the  defendant  standing  againsta  poet 
on  the  sidewalk  in  front  of  the  saloon,  and  looking  into  the  saloon.  Sev- 
eral witnesses  testified  that  the  defendant  stepped  out  of  the  saloon  im- 
mediately after  the  fatal  shot  was  fired,  with  a  pistol  in  bis  band,  and  that 
he  ordered  them  to  '* stand  back."  Several  hours  later  in  the  night  the 
defendant  was  arrested  at  the  railroad  depot. 

A  number  of  witnesses  for  the  defense  testified  to  repeated  threats  to 
kill  defendant  uttered  by  the  deceased  on  the  night  and  day  preceding 
the  killing,  which  threats,  according  to  one  witness  at  least,  were  com- 
municated  to  the  defendant.  Several  witnesses  testified  that  immediately 
after  the  quarrel  with  deceased  on  the  night  preceding  the  fatal  night, 
the  defendant  went  to  the  residence  of  Mrs.  Burns.  This  proof  was  cor- 
roborated  by  Mrs.  Burns  and  Nellie  Moore,  an  inmate  of  Mrs.  Burns 's 
house.  According  to  Mrs.  Burns  and  Nellie  Moore,  the  former  and  the 
defendant  went  through  the  house  to  the  rear  steps,  where  they  sat  down 
and  engaged  in  conversation.  A  few  minutes  later,  and  while  Mrs.  Burns 
and  defendant  were  yet  seated  on  the  rear  steps,  the  deceased  came  to, 
or  passed  the  front  of  the  house,  and  said,  '*  He  had  a  knife  in  bis  band. 
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bat  I  am  fixed  now.  If  the  6od  damned  son-of-a-bitch  comes  out  I  will 
blow  the  top  of  hie  head  off/'  An  hour  later,  according  to  Mrs.  Bums, 
the  deceased  came  to  her  gate  and  engaged  her  in  conversation.  She 
told  him  that  both  he  and  defendant  were  f riends  of  hers^  and  that  she 
wanted  them  to  drop  the  quarrel,  and  that  defendant  agreed  with  her 
an  hour  before  that  he  would  do  so  if  deceased  would.  Deceased  replied 
that  he  would  drop  it  when  he  had  killed  the  son-of-a-bitch;  which  threat 
the  witness  (Mrs.  Burns)  repeated  to  defendant  during  the  course  of  the 
night. 

Mrs.  Burns  further  testified  that  her  house  was  situated  immediately 
across  the  street  from  that  of  Stella  Ferguson.  It  was  in  the  house  of 
Stella  Ferguson  that  the  quarrel  referred  to  by  previous  witnesses  occur- 
red  on  the  night  preceding  the  night  of  the  killing.  While  on  her  gal- 
lery  at  about  8  o^clock  on  the  said  night  she  heard  the  deceased  step  upon 
Stella  Ferguson's  gallery  and  exclaim,  **I  reckon  I  am  the  chief!^'  Wit- 
ness went  into  her  roora,  but  returned  to  the  gallery  a  few  moments  later, 
and  as  she  stepped  through  the  door  she  heard  the  defendant  say,  "If 
you  call  me  a  liar  again  I  will  knock  your  teeth  down  your  throat.**  Soon 
after  that  the  deceased  went  off  towards  Clark's  saloon,  and  witnesd  went 
to  or  near  Stella  Ferguson's  gate  and  called  defendant,  who  joined  her  and 
accompanied  her  home.  What  occurred  at  her  house  afterwards  on  that 
night  is  outlined  above.  About  11  o'clock  on  the  next  day  defendant 
came  to  witness's  house  and  asked  her  for  two  doUars  and  a  half  on  a  debt 
which  ehe  owed  him.  Witness  told  him  that  she  had  not  yet  received  any 
returns  from  the  saloon,  but  that  defendant  could  go  to  the  saloon  and 
get  the  money.  Defendant  returned  to  witness's  house  on  that  evening 
about  an  hour  before  the  killing  and  asked  for  the  two  dollars  and  a  half. 
Witness  again  told  him  that  he  would  have  to  go  to  the  saloon  and  get  it, 
as  no  returns  had  yet  been  made  to  her.  For  the  moment  she  had  forgot- 
ten  the  hostility  existing  between  defendant  and  deceasedi  Deceased 
tended  bar  in  the  witness's  saloon.  Defendant  did  not  keep,  but  some- 
times  slept  with  witness. 

One  of  the  witnesses  for  the  defense  testified  that  she  heard  the  quarrel 
between  defendant  and  deceased  on  the  night  preceding  the  fatal  night, 
and  that  she  saw  the  deceased,  immediately  after  the  quarrel,  go  from 
Stella  Ferguson's  house  to  Clark's  saloon,  which  he  entered.  He  soon 
emerged  with  a  pistol,  and  went  towards  Mrs.  Burns's  house. 

Defendant  testified  on  his  own  behalf  that  he  went  to  Stella  Fergu- 
son's  house  on  the  night  preceding  the  tragedy  and  took  a  seat  on  the 
gallery.  He.had  been  there  but  few  minutes  when  the  deceased  arrived. 
He  walked  up  to  witness,  stood  straddle  of  his  legs,  and  using  some  vul- 
gär language,  exclaimed,  **I  am  chief!"  Witness  replied,  **Well,  if 
you  are,  get  from  across  my  legs.''  A  quarrel  ensued,  in  the  course  of 
which  witness  told  deceased  that  if  he  again  called  him  a  liar  he  would 
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slap  his^  deceased^s,  face.  About  that  time  Stella  Ferguson  came  ont  of 
the  house  and  requested  that  no  quarrel  be  engaged  in  on  her  premises. 
Witness  acquiesced^  and  defendant  soon  lef t  and  went  to  Glark's  saloon. 
Mrs.  Burns  then  called  witness  and  he  repaired  to  her  house,  joined  her 
on  her  front  gallery^  and  went  with  her  to  the  rear  Steps  of  the  house, 
where  they  sat  down  and  talked.  While  there  witness  heard  the  deceased 
exclaim  from  the  street  in  front  of  the  house,  "I  am  ready  for  the  son- 
of-a-bitch  now;  let  him  show  himself.*'  Witness  remarked  to  Mrs.  Burns 
that  he  wanted  no  trouble  with  deceased,  and  would  leave  by  the  back 
way.  Before  going,  witness  told  Mrs.  Burns  and  Nellie  Moore  that  he 
would  drop  the  quarrel  if  deceased  would.  Witness  returned  to  Mrs. 
Burns's  house  later  in  the  night,  when  Mrs.  Burns  told  him  that  deceased 
told  her  that  he  would  drop  the  quarrel  when  he  had  killed  witness. 
Witness  during  the  next  day,  in  view  of  the  deceased^s  threats,  made 
several  unsuccessful  attempts  to  borrow  a  pistol.  He  went  to  Mrs. 
Burns's  house  about  eleven  o'clock  and  asked  her  for  two  dollars  and  a 
half.  She  replied  that  she  had  no  money  in  the  house,  but  that  witness 
could  go  to  the  saloon  and  get  it  in  her  name.  About  sundown  witness 
returned  to  Mrs.  Burns's  house  and  again  asked  for  two  dollars  and  a 
half.  Mrs.  Burns  replied  that  she  had  not  yet  received  any  money,  but 
that  witness  could  go  to  the  saloon  and  get  it.  From  Mrs.  Burns's  house 
witness  went  to  the  house  of  Allie  Wages,  Joe  Williams,  whom  he  met 
on  the  way,  going  with  him.  While  at  Allie  Wages's  house  witness  ob- 
served  a  pistol  lying  in  the  tray  of  an  open  trunk.  He  took  it  and  put 
it  in  his  pants  under  his  vest.  Allie  told  him  to  put  it  back.  He  told 
her  that  he  wanted  it  but  a  short  while,  would  take  good  care  of  it,  and 
return  it  loaded  if  he  should  discharge  it.  He  then  went  to  Harmon's 
saloon,  and  thence  to  the  chile  stand  adjoining  Mrs.  Burns's  saloon. 
Here  he  was  joined  by  Joe  Williams,  who  urged  him  to  give  up  the  pis- 
tol. Witness  declined,  left  Williams,  and  walked  directly  into  the  saloon. 
Deceased,  who  was  alone  in  the  room,  was  standing  behind  the  bar.  He 
asked  witness,  "  What  the  hell  are  you  doing  here,  you  son-of-a-bitch?" 
Witness  replied,  ''I  have  come  for  some  money  I  have  Orders  toget." 
Deceased  said,  '*I  will  pay  you!  I  will  kill  you,  you  son-of-a-bitch!" 
He  thrust  his  right  band  under  the  counter,  seized  what  witness  took  to 
be  a  knife  or  pistol,  and  rushed  towards  the  east  end  of  the  counter. 
Just  as  he  was  about  to  turn  the  end  of  the  counter  the  witness  fired, 
tumed,  and  left  the  saloon.  As  he  stepped  out  he  met  Joe  Williams  and 
said  to  him,  '^  He  (deceased)  ran  at  me  with  a  knife  and  I  shot  him." 
Several  witnesses  for  the  defense  testified  that,  according  to  reputation, 
deceased  was  a  man  who  would  execute  a  threat. 

J.  C,  Jenkins  and  Pearre  £  Boykin,  for  appellant. 

W.  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 
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White,  Pebsiding  Judoe. — There  were  two  trials  of  this  case  in  the 
lower  court,  the  first  having  resulted  in  a  mistrial.  On  the  first  trial 
three  of  the  special  veniremen,  to-wit,  Orand,  Miller,  and  Fields,  were 
peremptorily  challenged  by  the  defendant  after  they  had  been  accepted 
by  the  State.  On  the  second  trial  these  Barne  three  paii;ies  were  again 
sammoned  on  the  special  venire,  and  were  again  accepted  as  jurymen  by 
the  State.  Defendant  objected  to  being  required  to  pass  upon  them  as 
jurymen,  for  the  reason  that  they  had  been  sammoned  on  the  former 
jary,  and  he  had  then  peremptorily  challenged  them.  His  objection 
was  oyerruled,  and  he  again  challenged  them  peremptorily,  saving  his 
bill  of  exceptions  to  the  ruling  of  the  court.  He  did  not  exhaust  his 
peremptory  challenges,  and  therefore  his  bill  of  exceptions,  if  well  taken, 
wonid  be  entitled  to  no  consideration,  no  objectionable  or  incompetent 
Juror  having  been  forced  upon  him.  Willson's  Crim,  Stats.,  sec.  2293; 
Hudson  V.  The  State,  ante,  p.  323. 

But  the  Jurors  were  not  incompetent  and  subject  to  challenge  for  cause 
for  the  reasons  stated.  They  did  not  sit  upon  the  former  trial.  Had 
they  served  on  the  petit  jury  in  a  former  trial  of  the  case,  then  the  chal^ 
lenge  for  cause  would  have  been  a  good  one  under  the  eighth  subdivision 
of  article  G36  of  the  Code  of  Procedure.  As  presented  there  is  no  merit 
in  the  bill  of  exceptions. 

Several  objections  are  most  strenuously  insisted  upon,  based  upon  bills 
of  exceptions  reserved  to  the  charge  of  the  court  upon  seif -defense  and 
reasonable  appearances  of  danger.  Some  of  the  isolated  excerpts  com- 
mented  upon,  if  standing  alone  and  considered  by  themselves,  might  be 
obnoxious  to  the  criticisms  made  upon  them,  but  when  considered  as  a 
whole  we  do  not  believe  the  charge  is  either  illegal  or  objectionable.  It 
fully  embodies  the  law  of  justifiable  homicide  and  self-defense  as  enun- 
ciated  in  our  Penal  Code;  and  as  to  reasonable  appearances  of  danger  the 
jury  were  expressly  instructed  that  'Mt  is  the  right  of  the  defendant  to 
have  the  facts  considered  by  the  jury  as  they  reasonably  appeared  to  him 
at  the  time  they  transpired,  and  if  as  the  facts  reasonably  appeared  to 
the  defendant,  he  would  be  justified  under  the  law  as  given  in  (this) 
Charge,  he  should  be  acquitted.  It  would  make  no  difference  that  the 
facts  were  mistaken  by  the  defendant,  and  that  he  was  in  no  real  danger 
if  it  be  so."    Willson's  Crim.  Stats.,  sec.  1070. 

As  we  understand  it  this  is  the  law  aptly  and  concisely  expressed,  and 
in  such  piain  and  intelligible  manner  as  that  no  jury  of  ordinary  intelli- 
gence  could  have  failed  to  comprehend  their  duty  under  it. 

Exception  was  taken  to  the  charge  because  it  submitted  murder  of  the 
second  degrele.  We  are  of  the  opinion  the  court  properly  submitted  this 
issue,  and  had  it  failed  to  do  so,  the  defendant  might  have  been  here 
strenuously  urging  the  Omission  as  fatal  error.  As  was  said  by  this  court 
in  Blocker's  case,  27  Texas  Court  of  Appeals,  16,  '*  trial  judges  should  be 
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exceedingly  cautions  in  murder  trials  in  declining  to  charge  upon  murder 
in  the  second  degree.  Instances  are  comparatively  rare  in  which  such  a 
Charge  may  be  properly  dispensed  with.  It  is  only  when  there  is  fw  evi- 
dence  tending  to  present  that  issue  that  such  a  charge  may  be  safely 
omitted/' 

Defendant  objected  to  the  State  being  permitted  to  have  the  witnesB 
Williams  to  testify  to  independent  matters  after  the  evidence  for  the 
State  and  defendant  had  closed.  The  objection  was  that  no  evidence, 
nnless  in  rebuttal,  could  be  heard  after  the  defendant  had  closed  his  tes- 
timony.  This  objection  is  untenable.  **  When  essential  to  the  due  ad- 
ministration  of  justice,  it  is  within  the  discretion  of  the  trial  jndge  to 
receive  evidence  at  any  stage  of  the  trial  before  the  conclusion  of  argu- 
menta and  the  exercise  of  such  discretion  will  not  be  revised  on  appeal 
unless  it  plainly  appears  to  have  been  abused."  Willson's  Crim.  Stats., 
sec.  2312;  Code  Crim.  Proc,  art.  661. 

But  with  regard  to  this  witness^s  ( Williams's)  testimony,  and  in  connec- 
tion  with  its  introduction,  it  is  made  to  appear  by  bill  of  exceptions  that 
when  first  called  to  the  stand  the  prosecution  asked  the  witness  if  he, 
witness,  had  not  had  a  conversation  a  few  days  before  this  trial  with  Sam 
Nalley,  who  was  a  brother  of  defendant,  to  which  question  defendant 
objected,  when  the  district  attorney  immediately,  and  before  defendant 
could  interpose  objection,  stated  to  the  court  in  the  presence  and  hearing 
of  the  Jury,  '*that  he  expected  to  show  by  the  said  witness  Williams  that 
the  said  Sam  Nalley  had  induced  him,  said  Williams,  to  leave  the  county 
so  as  not  to  testify.** 

The  court  signs  this  bill  of  exceptions  without  qualification  or  explana- 
tion,  nor  are  the  jury  instructed  by  the  court  to  disregard  the  statement 
of  the  district  attorney.  There  was  no  statement  by  the  district  attorney 
to  the  effect,  and  no  pretence  that  he  sought  to  inculpate  the  defendant 
in  any  manner  directly  with  this  attempt  to  suppress  the  testimony. 
Even  if  the  prosecuting  officer  could  have  proved  what  he  stated,  such 
testimony  would  have  been  clearly  inadmissible  against  defendant  unless 
he  had  been  directly  connected  with  the  matter.  Favors  v.  The  State, 
20  Texas  Ct.  App.,  158;  Marshall  v.  The  State,  5  Texas  Ct.  App.,  273. 
There  being  no  proof  that  these  overtures  to  the  witness  were  made  by 
the  authority  or  with  the  knowledge  of  the  accused,  such  statement  by 
the  district  attorney  was  illegal  and  unjust,  and  was  highly  calculated 
to  prejudice  the  accused.  Barbee  v.  The  State,  23  Texas  Ct.  App., 
199.  Anything  Sam  Nalley,  the  brother,  might  have  done  in  the 
matter,  in  the  absence  and  without  the  knowledge  of  defendant,  was 
most  clearly  inadmissible  against  and  could  not  be  binding  upon  him 
(Maines  v.  The  State,  25  Texas  Ct.  App.,  568),  and  afforded  no  rea- 
sonable  presumption  or  inference  pertinent  to  the  issue  in  the  case  for 
which  defendant  was  on  trial,  and  the  court  should  have  so  instructed 
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the  Jury.  Taylor  v.  The  State,  27  Texas  Ct.  App.,  464.  ''  No  improper 
means  should  be  resorted  to  to  prejudice  the  minds  of  the  jury  against 
the  defendant  in  the  remotest  degree.  No  testimony  should  be  offered 
on  the  part  of  the  prosecution  that  is  not  relevant  and  legal.  No  remarks 
should  be  made  by  counsel  for  the  State  which  are  not  fully  warranted 
by  the  evidence."  Gazley  v.  The  State,  17  Texas  Ct.  App.,  267.  That 
the  course  of  the  district  attorney  in  this  matter  was  calculated  to  preju- 
dice the  rights  of  defendant  is,  we  think,  manifest.  How  f ar  he  has  been 
prejudiced,  in  the  absence  of  any  attempt  upon  the  part  of  the  court  to 
obviate  and  avert  the  prejudice,  it  is  impossible  to  teil.  The  law  demands 
a  fair,  impartial,  and  legal  trial.  For  this  apparent  wrong  done  the  de- 
fendant in  the  trial  below,  the  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 

Hurt,  J.,  absent. 


W.  E.  Powell  v.  The  State. 

No.  S876.     Decided  March  8. 

1.  Obarge  of  the  Court — ^MaHce. — The  charge  of  the  court  defines  malice  as  the 
**  intentional  doing  of  a  wrongful  act  toward  auother  without  legal  excuse  or  justifica- 
tion."    Heid,  sufficient. 

2.  Same — Beasonable  Doubt. — ^The  rule  is  that  in  prosecutions  for  murder  the 
Charge  of  the  court  should  applj  the  doctrine  of  reasonable  doubt  as  between  the  dif- 
ferent  degrees  of  homicide  involved  in  the  case.  But  if  such  an  Instruction  be  sub- 
stantially  given  in  general  terms,  though  not  in  the  language  of  the  Statute,  and  no 
special  Instruction  upon  the  point  be  requested,  the  charge  will  be  held  sufficient.  Ld 
this  case  the  court  instructed  the  jury  that  in  order  to  Warrant  a  verdict  for  murder  in 
the  second  degree  they  must  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
thai  defendant  oommitted  the  homicide  with  malice  implied,  etc.  Held,  in  the  absence 
of  a  requested  additional  Instruction,  sufficient  to  submit  the  rule  of  reasonable  doubt 
as  between  murder  of  the  second  degree  and  manslaughter. 

3.  Same. —  If  the  charge  of  the  court  instructs  generally  upon  the  doctrine  of 
reasonable  doubt,  applying  it  to  the  whole  case,  it  is  sufficient. 

4.  Same — Manslaughter— Threats — Self-Defense. —  See  the  statement  of  the 
case  for  charges  of  the  court  upon  manslaughter,  threats,  and  seif -defense,  Tield  appli- 
<:able  to  the  facts  and  correct. 

5.  Murder  of  the  Second  Degree — Fact  Gase.— See  the  statement  of  the  case 
for  the  substance  of  evidence  hdd  sufficient  to  support  a  conviction  for  murder  in  the 
second  degree. 

Appeal  from  the  District  Court  of  Johnson.  Tried  below  before  Hon. 
J.  M.  Hall. 

This  conviction  was  in  the  second  degree  for  the  murder  of  John  How- 
ard, in  Johnson  County,  Texas,  on  August  12,  1888.  The  penalty  as- 
aessed  against  the  appellant  was  a  term  of  eight  years  in  the  penitentiary. 

Mrs.  Bettie  Howard,  the  wife  of  the  deceased,  testified  for  the  State,  in 
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substance,  that  she  was  the  sister  of  the  defendant.  The  witness,  with  her 
Infant  child,  went  to  her  mother's  house,  where  the  defendant  lived,  aboat 
a  week  before  the  homicide.  During  that  week  ehe  was  visited  three 
tinies  by  her  husband,  on  neither  of  which  occasions  was  the  defendant 
at  home.  On  the  Friday  preceding  the  fatal  Sunday  morning  it  waa 
agreed  between  witness  and  her  husband,  in  the  presence  of  witness^s 
mother,  that  deceased  should  go  to  Alvarado  on  Saturday,  pnrehase 
supplies  and  furniture  for  housekeeping,  and  come  for  witness  and  the 
baby  on  Sunday.  Witness  did  not  know  whether  or  not  the  defendant 
was  aware  of  that  arrangement,  but  he  saw  her  packing.her  trunk  on  Sat- 
urday night.  On  Sunday  morning  deceased  drove  up  to  the  front  fence 
in  a  wagon,  got  out,  and  caine  into  the  hoAse.  Just  before  he  entered  the 
house  the  witness  heard  the  defendant  say  to  the  deceased,  '^Howard, 
don't  go  in  that  house. ^'  Witness  seized  a  bündle  which  she  took  to  the 
wagon,  passing  her  husband  going  into  the  room  as  she  went  out.  She  im- 
mediately  returned  f  rom  the  wagon,  and  on  her  way  into  the  house  passed 
her  two  brothers,  the  defendant  and  Walter  Powell,  and  the  deceased, 
who  bad  her  trunk  in  bis  hands.  Deceased  and  defendant  were  quarrel- 
ing.  After  passing  the  parties  she  heard  defendant  say, ''  Howard,  didn't 
I  teil  you  not  to  go  into  the  house?'*  Deceased  replied,  "  Yes,  but  it  will 
take  a  better  man  than  you  to  keep  me  out  of  it.''  Two  shots  were  then 
öred  in  quick  succession,  and  deceased  feil.  Witness  ran  to  him,  raised 
up  bis  head,  and  asked  defendant,  **  Willie,  why  did  you  do  this?''  He 
replied,  **He  threatened  yesterday  in  Alvarado  to  kill  me."  Witness'B 
back  was  to  the  parties  when  the  shots  were  fired,  and  she  could  not  say 
what,  if  anything,  the  deceased  was  doing  when  shot. 

On  her  cross-examination  the  witness  stated  that  she  knew  that  her 
husband  entertained  hard  feeling  toward  the  defendant,  and  that  on  the 
Friday  preceding  bis  death  he  told  her  that  he  intended  to  kill  defend- 
ant. Mrs.  Powell,  witness's  mother,  witness's  sister  Mamie,  and  a  Misa 
Anthony  were  in  the  sitting  room  at  the  time  of  the  killing. 

Miss  Anthony,  testifyiug  for  the  State,  corroborated  Mrs.  Howard  as 
to  the  conversation  between  defendant  and  deceased  which  immediately 
preceded  the  shooting,  but  stated  that  she  was  in  the  room  with  her  back 
to  the  door  and  did  not  see  the  shots  tired.  Walter  Powell  testified  for 
the  State,  substantially,  that  when  deceased  started  into  the  house  de- 
fendant Said  to  him,  '' Howard,  don't  go  in  that  house."  Deceased, 
however,  went  in,  and  soon  came  out,  bearing  a  trunk,  when  defendant 
Said  to  him,  **  Howard,  didn't  I  teil  you  not  to  go  into  that  house?"  De- 
ceased replied,  '*  Yes,  but  it  will  take  a  d — d  sight  better  man  than  you 
to  keep  me  out  of  it."  Deceased  then  put  the  trunk  down  and  threw  his 
right  band  to  his  hip  pocket,  and  defendant  fired  the  fatal  shots. 

Miss  Mamie  Powell,  testifying  for  the  defense,  located  herseif  in  the 
room  in  a  position  to  see  the  deceased  but  not  the  defendant  at  the  mo- 
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ment  of  the  fatal  shooting.  She  stated  the  conyersation  between  de* 
fendant  and  deceased  as  Walter  Powell  did,  and  corroborated  Walter 
Powell  in  bis  Statement  that  deceased  threw  bis  rigbt  band  to  bis  bip 
pocket  immediately  before  tbe  fatal  shots  were  fired. 

Otber  witnesses  for  tbe  State  testified  to  tbreats  uttered  against  the 
life  of  defendant  by  tbe  deceased^  and  it  was  proved  by  two  witnesses 
tbat^  after  deatb^  an  open  pocket  knife  was  found  in  tbe  deceased's  right 
hip  pocket. 

Tbe  cbarges  of  tbe  court  referred  to  in  tbe  fourtb  bead  ^ote  of  tbis  re- 
port  read  as  follows: 

*'  Manslaagbter  is  voluntary  bomicide  committed  under  tbe  immediate 
influence  of  sudden  passion  arising  from  an  adequate  cause^  but  neitber 
justified  nor  excused  by  law.  By  tbe  expression  *  under  tbe  immediate  in- 
fluence of  sudden  passion '  .is  meant  tbat  tbe  passion  must  arise  at  tbe 
time  of  tbe  commission  of  tbe  offense^  and  tbat  tbe  passion  is  not  tbe  re- 
sult  of  a  former  provocation.  Tbe  act  must  be  directly  caused  by  tbe 
passion  arising  out  of  tbe  provocation.  It  is  not  enougb  tbat  tbe  mind 
is  merely  agitated  by  passion  arising  from  some  otber  provocation.  Tbe 
passion  intended  is  eitber  of  tbe  emotions  of  tbe  mind  known  as  anger, 
rage,  sudden  resentment,  or  terror  suflBcient  to  render  tbe  mind  incapable 
of  cool  reflection.  By  tbe  expression  ^adequate  cause'  as  used  herein  is 
meant  such  as  wonld  commonly  produce  a  degree  of  anger,  rage,  resent- 
ment,  or  terror  in  a  person  of  ordinary  temper  sufficient  to  render  tbe 
mind  incapable  of  cool  reflection.  Insulting  words  or  gestures  are  not 
of  tbemselves  sufficient  to  reduce  an  unlawf ul  killing  from  the  degree  of 
murder  to  tbe  grade  of  manslaugbter.     ♦    ♦    ♦ 

**Tbat  you  may  understand  tbe  difference  between  murder  of  tbe  sec- 
ond  degree  and  manslaugbter,  you  are  furtber  instructed  tbat  wben  an 
unlawf  ul  killing  takes  place  under  the  immediate  influence  of  sudden  pas- 
sion, and  tbere  is  no  evidence  which  tends  to  excuse  or  justify  tbe  killing, 
then  to  determine  wbetber  the  offense  is  murder  of  tbe  second  degree  or 
manslaugbter,  tbe  true  test  is,  was  tbere  adequate  cause  to  produce  such 
sudden  passion ?  And  if  tbere  was  adequate  cause  for  such  sudden  passion 
the  bomicide,  if  unjustifiable,  would  be  manslaugbter;  but  if  tbere  was 
not  such  adequate  cause,  and  if  tbe  killing  be  unjustifiable,  tbe  offense 
will  be  murder  of  the  second  degree.  And  in  tbis  connection  you  are  in- 
structed that  wbile  insulting  words  or  gestures  are  not  sufficient  of  tbem- 
selves to  produce  an  adequate  cause  and  reduce  an  unlawful  killing  to 
manslaugbter,  yet,  wben  taken  togetber  they  may  be  sufficient,  where 
eitber  or  both  is  taken  in  connection  witb  any  otber  excitiug  cause  or  con- 
dition,  it  may  be  sufficient  to  produce  such  adequate  cause,  and  may  be 
sufficient  to  reduce  an  unlawful  killing  from  murder  of  tbe  second  degree 
to  manslaugbter;  but  in  passing  upon  tbe  question  of  wbetber  the  defend- 
ant is  guilty  of  manslaugbter  you  will  consider  tbis  paragraph  of  the 
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Charge  in  connection  with  the  entire  Charge^  so  as  to  dercide  the  case  be- 
fore  you.  The  court  lurther  instracte  you  that  il  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the  defendant^  in  the  coanty  of 
Johnson,  State  of  Texas,  about  the  time  alleged  in  the  indictment,  with 
a  pistol  shot  and  killed  John  Howard,  and  that  such  killing  was  not  justi- 
fiable  under  the  law  of  self-defense  as  hereafter  explained,  and  shall  be- 
lieve from  the  evidence  that  at  the  time  the  defendant  shot  and  killed 
John  Howard,  said  Howard  wasquarreling  with  and  abusing  the  defend- 
ant, or  that  the  deceased  had,  over  the  protest  of  defendant,  entered  the 
hoase  of  the  defendant^s  mother,  and  that  deceased  had  previously  thr^t- 
ened  the  life  of  the  defendant,  and  that  the  defendant  knew  of  snch 
threats,  or  that  the  deceased  was  a  larger  and  strenger  man  than  the  de- 
fendant; and  if  you  further  believe  from  the  evidence  that  the  language 
of  Said  Howard  at  the  time  of  the  shooting,  if  any,  taken  in  connection 
with  all  the  facts  in  evidence,  was  of  such  nature  and  character  as  to  pro- 
duce  an  adequate  cause  sufficient  to  render  the  mind  of  the  defendant  in- 
capable  of  cool  reöection,  and  that  acting  under  the  immediate  influence 
of  such  sudden  passion,  if  any,  the  defendant  shot  and  killed  said  John 
Howard,  then  you  will  find  the  defendant  guilty  of  manslaughter,  and 
you  will  assess  his  punishment  at  confinement  in  the  penitentiary  for  any 
time  not  less  than  two  years  and  not  more  than  five  years,  and  so  say  by 
your  verdict. 

"  But  on  the  other  band,  if  you  believe  from  the  evidence  that  the  de- 
fendant shot  and  killed  said  Howard,  but  that  prior  to  said  killing  the 
said  Howard  had  threatened  to  take  the  life  of  the  defendant,  or  to  do 
the  defendant  serious  bodily  barm,  and  that  the  defendant  knew  of  such 
threats,  if  any,  and  that  at  the  time  said  Howard  was  shot,  he,  by  some 
act  then  done  or  words  spoken  coupled  with  his  acts,  if  any,  showed  an 
immediate  Intention  to  carry  such  threats,  if  any,  into  execution;  and  if 
from  all  the  facts  known  to  the  defendant  he  had  reason  to  believe,  and 
did  believe,  that  he  was  about  to  suffer  death  or  serious  bodily  härm  at 
the  hands  of  the  deceased,  and  acting  under  such  apprehension,  if  any, 
of  danger  as  the  same  *  reasonably '  appeared  to  bim,  defendant  at  the 
time  he  fired  the  fatal  shot  that  took  the  life  of  said  Howard,  to  protect 
himself  from  such  apprehension,  if  any,  of  danger,  then  he  would  have 
the  right  to  continue  to  shoot  until  he  found  himself  out  of  danger  as 
it  appeared  to  bim;  and  if  you  believe  from  the  evidence  that  the  defend- 
ant acted  upon  such  reasonable  apprehension  of  danger  at  the  time  he 
fired  said  shots,  then  you  will  find  him  not  guilty,  and  so  say  by  your 
verdict. 

''You  are  further  instructed  that  if  you  believe  from  the  evidence 
that  defendant  shot  and  killed  said  Howard  as  alleged  in  the  indictment, 
but  that  at  the  time  he  did  so  it  reasonably  appeared  to  the  defendant 
from  all  the  facts  and  circumstances  known  to  and  surrounding  him  at 
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the  time^  and,  viewed  f rom  bis  standpoint,  he  believed  that  it  was  then 
and  there  the  purpose  of  said  Howard  to  take  the  life  of  him^  the  de- 
fendant^  or  to  do  him  serious  bodily  härm,  then  the  delendant  was  not 
boand  to  retreat^  but  he  could  stand  his  ground  and  defend  himself ;  and 
if  you  believe  Irom  the  evidence  that  he  so  acted,  you  should  acquit 
him,  and  so  say  by  your  verdict. 

**  If  the  defendant  was  in  charge  of  his  mother's  premises  as  the  head 
of  the  family,  and  if  he  forbade  the  deceased  from  entering  said  hoiise, 
then  he  would  have  the  right  to  use  such  force  as  would  be  necessary  to 
keep  the  deceased  oat  of  said  house;  but  if  the  deceased  did  enter  said 
house  over  the  protest  or  command  of  the  defendant,  then  the  defendant 
would  not  be  justifiable  in  killing  the  said  Howard  because  he  did  enter 
said  house  over  the  protests  and  commands  of  him,  defendant;  and  if  he 
did  kill  the  deceased  because  he  entered  said  house,  and  said  killing  was 
npon  express  malice  as  herein  explained,  then  he  would  be  guilty  of 
murder  of  the  first  degree;  if  done  with  implied  malice  as  hereinbefore 
explained,  then  he  would  be  guilty  of  murder  of  the  second  degree;  and 
if  done  with  sudden  passion  arising  from  an  adequate  cause  as  herein  be- 
fore  explained,  then  he  would  be  guilty  of  manslaughter;  and  if  done  in 
self-defense  as  before  explained,  then  he  would  be  in  law  justifiable,  and 
you  should,  if  you  so  believe  from  the  evidence,  acquit  him.  If  under 
the  evidence  and  the  instructions  given  in  this  charge  you  have  a  reason- 
able  doubt  of  the  guilt  of  the  defendant,  then  you  will  acquit  him/' 

Crane  S  Ramsey,  for  appellant. 

W.  L,  Davidson,  Assistant  Attomey-General,  for  the  State. 

WiLLSON,  JuDGE. — Several  objections  to  the  charge  of  the  court  are 
presented  and  insisted  upon  by  counsel  for  defendant.  As  the  conviotion 
is  for  murder  in  the  second  degree,  the  charge  upon  murder  in  the  first 
d^ree  will  not  be  considered. 

It  is  objected  that  the  definition  given  in  the  charge  of  "malice''  is 
insuflBcient  and  erroneous.  This  court  has  repeatedly  held  to  the  oon- 
trary.     Gallaher  v.  The  State,  ante,  247. 

An  exception  to  the  charge  upon  murder  in  the  second  degree  was 
reserved  because  the  rule  of  reasonable  doubt  was  not  applied  therein. 
It  is  true  that  in  prosecutions  for  murder  it  is  proper  that  said  rule  should 
be  applied  as  between  the  different  degrees  of  homicide  involved  in  the 
case.  McCall  v.  The  State,  U  Texas  Ct.  App.,  353;  Murray  v.  The 
State,  1  Texas  Ct.  App. ,  417.  But  if  such  an  Instruction  be  substantially 
given,  though  not  in  the  precise  language  of  the  Statute,  and  no  special 
Instruction  upon  the  point  be  requested,  the  charge  will  be  held  suffi- 
cient.     Hodges  v.  The  State,  6  Texas  Ct.  App.,  615.     In  this  case  the 
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Jury  was  instrncted  that  in  order  to  Warrant  a  verdict  finding  defendant 
guilty  of  murder  in  the  second  decree,  they  must  believe  from  the  evi- 
dence,  beypnd  a  reasonable  doubt^  that  defendant  committed  the  homi- 
cide  with  malice  implied,  etc.  We  think  this  was  substantially  instruct- 
ing  as  to  the  rule  of  reasonable  doubt  between  murder  in  the  second 
degree  and  manslaughter,  and  no  additional  instruction  relating  to  this 
point  was  requested  by  the  defendant. 

With  respect  to  the  Charge  on  threats  and  self-defense,  the  objection  is 
urged  that  it  requires  the  jury  to  believe  that  the  facts  existed  which  con- 
fltituted  self-defense  before  they  could  acquit  defendant,  whereas  the  law 
is  that  if  they  entertained  a  reasonable  doubt  of  the  existence  of  such 
facts  they  should  acquit  him.  In  this  case  the  court  charged  the  rule  of 
reasonable  doubt  generally,  making  it  applicable  to  the  whole  case,  and 
under  repeated  decisions  of  this  court  this  was  sufficient.  McCuUough 
V.  The  State,  23  Texas  Ct.  App.,  620;  Ashlock  v.  The  State,  16  Texas  Ct. 
App.,  13;  Barr  v.  The  State,  10  Texas  Ct.  App.,  507.  The  cases  cited 
upon  this  point  by  counsel  for  defendant  are  not  in  point,  and  do  not 
fiustain  the  objection  urged  by  them.  We  are  of  the  opinion  that  the 
Charge  on  the  issues  of  manslaughter,  threats,  and  self-defense  are  appli- 
cable to  the  facts  in  the  case,  and  are  sufficient  and  correct. 

Several  special  Instructions  were  requested  by  counsel  for  defendant 
and  were  ref  used.  We  have  given  our  attention  to  said  instructions,  and 
without  discussing  them,  will  say  that  in  our  judgment  most  of  them  are 
substantially  embraced  in  the  charge  given  by  the  court,  and  those  not 
so  embraced  were  properly  refused  because  incorrect. 

We  find  no  error  in  the  record  for  which  in  our  opinion  the  conviction 
should  be  set  aside.  We  think  the  evidence  Supports  the  conviction. 
We  therefore  affirm  the  judgment. 

Aßrmed. 

Hurt,  J.,  absent. 
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1.  Practice — Evidence. — A  witness  may  be  impeached  by  the  party  introducing 
him  in  any  manner  except  by  proving  bis  bad  character. 

2.  Same. — The  exclusion  of  evidence  oflfered  by  the  defendant,  although  compe- 
tent,  is  not  ground  for  reverfeal  if  it  appeare,  in  the  light  of  the  evidence  adduced,  that 
the  exciuded  evidence  could  not  reasonably  have  influenced  the  resalt  of  the  trial  favor- 
ably  to  the  defendant. 

3.  Same— Charge  of  the  Court— Malice— Threats— Self-Defenae— Case  Ajh 
proved. — The  charges  of  the  court  in  this  case  on  the  issues  of  malice,  threats,  and 
self-defense  are  substantially  the  same  as  those  given  by  the  court  in  the  preoeding 
case  of  Powell  v.  The  State;  and  the  rulings  in  that  case  thereupon  are  approved. 
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4.  Same — Mftpsl  «iighter. — See  the  statement  of  the  case  for  the  substance  of 
evidence  held  not  to  raise  tlie  issue  of  manslaughter,  and  therefore  not  to  require  of 
the  oourt  an  Instruction  upon  that  issue. 

5.  Same — Circumstantial  Evidence. — The  factum  probandum  in  bomicide  is 
the  killing  of  deceased  by  the  act,  agency,  or  procurement  of  the  defendant.  That  fact 
admitted  by  the  defendant  (as  was  done  in  this  case)  supplies  positive,  direct  evidence 
of  the  corpus  delicti,  and  the  court  properly  omits  to  instruct  the  jury  upon  the  law  of 
circamstantial  evidence.  To  authorize  such  an  instruction  the  inculpatory  proof  must 
be  purely  and  wholly  circumstantial. 

6.  Practice— New  TriaL — See  the  opinion  for  the  substance  of  evidence  set  forth 
in  an  application  for  continuance  which,  in  view  of  the  proof  on  the  trial,  being  both 
material  and  probably  true,  entitled  the  defendant  to  a  new  trial — ^his  application  for 
continuance  having  been  refused. 

Appeal  frora  the  District  Court  of  Johneon.  Tried  below  belore  Hon. 
J.  M.  Hall. 

The  appellant  was  convicted  in  the  second  degree  for  the  murder  of  J. 
F.  Yarbroughy  and  his  punishment  was  assessed  at  a  term  of  thirty-five 
years  in  the  penitentiary. 

A.  S.  Turner  was  the  first  witness  for  the  State.  He  testified,  in  sub- 
stance, that  he  lived  within  a  mile  of  the  house  occapied  by  the  deceased 
and  his  family.  Deceased  was  killed  after  night  on  September  16, 1887. 
Between  sunset  and  dark  on  that  evening  Miss  Hosea  Yarbrough,  the 
daugbter  of  deceased,  came  to  witness's  house,  and  witness  and  his  wife, 
at  the  request  of  Miss  Hosea,  returned  with  her  to  the  house  of  deceased. 
When  they  arrived  they  found  deceased  lying  on  a  pallet  spread  on  the 
front  gallery.  He  complained  of  feeling  unwell,  and  had  on  no  outer 
clothing  other  than  his  shirt,  pants,  and  socks.  Witness  took  a  seat  on 
the  gallery,  and*  his  wife  went  into  the  back  room.  Soon  af terwards  the 
defendant  rode  up  to  the  house  on  horseback.  He  dismounted,  imsad- 
dled  his  horse,  put  the  saddle  on  the  fence,  led  his  horse  to  the  stable, 
and  then  came  to  the  house  and  took  a  seat  on  some  cotton  sacks  on  the 
gallery  and  entered  into  conversation  with  witness.  The  witness  could 
not  say  whether  or  not  he  and  deceased  spoke  to  each  other.  A  few 
minutes  after  defendant  arrived  Dr.  Simms  rode  up  to  the  place  and 
asked  if  Tom  Seif  was  at  home.  Witness  replied  that  he  was,  and  about 
that  time  Mrs.  Yarbrough  came  to  the  door  and  called  to  Dr.  Simms  to 
**get  down  and  come  in;  Hosea  is  taken  very  eick."  Dr.  Simms  went 
into  the  house,  soon  came  out  and  went  to  his  horse,  got  his  saddle-bags, 
and  returned  to  Hosea's  sick  room.  Witness  and  his  wife,  his  son  and 
daughter,  remained  at  the  house  about  two  hours.  They  left  deceased 
on  the  porch,  and  Mrs.  Yarbrough,  Miss  Hosea,  defendant,  and  Dr. 
Simms  somewhere  in  the  house.  About  ten  minutes  after  witness  and 
his  family  left  deceased's  house  witness  heard  three  pistol  shots  fired  in 
rapid  succession,  at  or  about  deceased's  house.     There  was  a  straight 
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chair^  but  no  rocking  chair,  on  the  gallery  while  witness  was  at  deceased's 
house. 

With  a  lew  immaterial  additions,  Mrs.  Turner  testified  ßubstantially  as 
did  her  busband. 

Justice  of  the  Peace  Bowman  testified  for  the  State  that  he  held  the 
inquest  upon  the  body  of  the  deceased  on  the  night  of  the  homicide.  He 
and  the  parties  with  him  found  the  body  in  the  cotton  patch,  about  thirty 
yards  f  rom  the  house.  Three  45-calibre  pistol  balls  had  penetrated  the 
body.  One  ball  entered  the  left  breast  just  below  the  collar  boue,  an- 
other,  oue  side  and  lodged  under  the  skin  on  the  other  side,  and  the 
third  entered  at  the  back.  The  wound  in  the  back  was  powder  burned^ 
and  a  hole  as  iarge  as  a  man's  band  was  burned  in  the  shirt  on  the  back. 
No  blood  was  found  on  the  pallet  or  on  the  porch.  The  first  blood  found 
by  witness  was  on  the  ground,  three  or  four  feet  from  the  porch  steps. 
There  was  a  straight  chair  on  the  porch,  but  witness  saw  no  rocking  chair. 

The  material  facts  testified  to  by  the  State's  witness  Veatch  were  that 
about  dark  on  the  fatal  evening  the  defendant  came  to  bis  house  and 
borrowed  his  pistol  for  the  purpose,  as  stated  by  him,  of  killing  some 
dogs  that  had  been  annoying  him.  He  left  a  pistol  at  witness's  house, 
which  he  said  belonged  to  Hill  Cummings,  but  which  would  not  revolve. 
The  wife  of  the  deceased  was  the  sister  of  defendant,  and  it  was  the  un- 
derstanding  of  witness  that  defendant  owned  the  place  occupied  by  the 
deceased  at  the  time  of  the  killing. 

S.  H.  Bird  well  testified  for  the  State,  in  eflfect,  that  about  a  week  before  the 
homicide  he  and  the  defendant  helped  deceased  drive  some  cattle  through 
Hood  County  en  route  to  Erath  County.  At  that  time  deceased  and  de- 
fendant were  f  riendly,  and  the  feeling  of  deceased  for  defendant  was  good. 

Dr.  Simms  testified  for  the  State  that  he  was  at  the  deceased^s  house  on 
the  16th  day  of  September,  1887,  and  again  that  night  when  deceased  was 
killed.  He  did  not  know  where  the  defendant  was  at  the  time  of  the 
killing,  but  he  was  not  in  the  room  which  the  witness,  Mrs.  Yarbrough, 
and  Hosea  then  were.  The  fatal  shots  were  fired  near  the  gallery  on 
which  the  witness  last  saw  the  deceased  alive. 

On  cross-examination  the  witness  stated  that  he  met  the  deceased  on 
September  16,  1887,  when  deceased  invited  him  to  call  at  his  house  for 
the  purpose  of  holding  a  conversation  about  a  serious  matter.  About 
four  o^clock  on  that  evening  the  witness  stopped  at  deceased's  fence  and 
called  him  out.  In  the  conversation  that  ensued  deceased  told  defendant 
that  he  had  moved  his  cattle  to  Erath  County,  and  was  going  to  take  up 
his  residence  in  that  county,  but  was  not  going  to  take  his  family,  as  he 
could  not  get  along  with  his  wife,  whom  he  abused,  and  denounced  as  a 
liar,  etc.  Witness  asked  deceased's  permission  to  talk  to  Mrs.  Yarbrough 
for  the  purpose  of  bringing  about  a  reconciliation.  Deceased  consented, 
whereupon  witness  went  into  the  house,  and  deceased  to  the  cotton  patch 
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south  of  the  hoase.  While  witness  was  talking  to  Mrs.  Yarbrough  the 
defendant  came  to  the  hoase.  Witness  asked  him  to  go  home  with  him. 
Defendant  eonsented,  and  en  route  the  witness  told  defendant  what  de- 
ceased  had  that  eveningsaid  about  bis  wife,  and  further,  which  was  true, 
that  deceased  also  said  that  he,  defendant,  upheld  Mrs.  Yarbrough  in  her 
meanness,  and  that  he  intended  to  kill  him,  defendant,  if  it  was  the  last 
thing  he  ever  did.  Witness  then  advised  defendant,  as  a  meansof  avoid- 
ing  trouble,  to  leave  the  neighborhood  until  deceased  had  gone  to  Erath 
County.  Defendant  shed  tears,  and  replied  that  in  bis  opinion  bis  sister 
was  a  good  woman,  and  that  he  disliked  to  see  her  treated  like  a  d — d  dog. 
Witness  again  advised  him  to  leave  home  in  order  to  avoid  trouble.  De- 
fendant agreed  to  do  so.  About  that  time  they  met  Hill  Cummings,  who 
asked  witness  to  go  to  Claridge's  to  see  a  sick  child.  Witness  told  defend- 
ant to  go  on  to  bis,  witness^s,  house,  and  went  himself  to  Claridge's.  When 
he  finished  treating  Claridge's  child  he  went  back  to  Yarbrougb's  to  see 
if  defendant  was  there.  To  his  inquiry  f rom  the  gate  several  voices  replied 
that  defendant  was  there,  and  Mrs.  Yarbrough  called  to  witness  that  Hosea 
was  sick,  and  wanted  to  see  him.  Witness  went  in  and  found  Turner  and 
his  family  there,  and  deceased  lying  on  a  pallet  on  the  porch.  From  Hosea's 
room  witness  went  to  his  horse  to  get  his  medicine  bags,  and  back  into 
Hosea's  room.  Some  time  afterwards  the  Turners  left,  and  a  few  minutes 
later  witness  heard  three  shots  fired  at  the  gallery.  A  few  minutes  before 
those  shots,  which  was  the  last  time  witness  observed  the  defendant  before 
the  shooting,  he  was  sitting  in  Hosea's  room,  in  which  the  witness  and  Mrs. 
Yarbrough  were.  A  few  moments  af ter  the  shooting  he  came  to  the  outer 
door  of  Hosea's  room,  got  a  knife  from  the  witness,  with  which  he  cut  the 
rope  by  which  his  horse  was  tied,  saddled  his  horse,  and  rode  off. 

On  redirect  examination  the  witness  stated  that  defendant  had  recently 
bonght  the  premises  from  deceased,  and  had  an  ungathered  crop  of  cot- 
tou,  com,  and  potatoes  on  it.  He  also  owned  some  horses  and  cows,  but 
witness  did  not  kuow  how  many.  He  rode  off  with  no  other  clothing 
than  he  had  on  his  person.  On  recross-examination  the  witness  denied 
that  he  told  deceased^s  brother,  J.  C.  Yarbrough,  on  the  day  after  the 
homicide,  that  he  never  heard  the  deceased  utter  a  threat  against  the  de- 
fendant. Upon  this  Statement  he  was  contradicted  directly  by  the  State's 
witness  J.  C.  Yarbrough.     The  State  closed. 

J.  H.  Claridge  testified  for  the  defense,  in  substance,  that  he  had  con- 
tracted  to  buy  the  ungathered  crop  of  the  defendant,  and,  at  the  time  of 
the  homicide,  was  negotiatiug  with  deceased  for  the  purchase  of  his 
crop.  He  met  the  deceased  on  the  evening  of  the  fatal  day,  and  asked 
him  if  it  was  true,  as  he  had  heard,  that  defendant  owned  an  interest  in 
the  crop  he,  deceased,  was  trying  to  seil  him.  After  some  hesitation 
deceased  replied  that  it  was  true,  but  that  such  fact  need  not  stand  in 
the  way  of  the  trade,  as  defendant's  interest  would  never  do  him,  defend- 
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ant^  any  good.  On  the  morning  after  the  homicide  tbe  witness  found 
an  opeu  pocket  knife  of  large  dimentsions  in  the  front  yard  near  the 
porch  Steps,  and  on  a  line  with  the  place  where  the  body  of  deceased  was 
fonnd.  He  identified  that  knife  as  the  property  of  the  deceased.  Lear 
corroborated  Claridge  as  to  the  finding  of  the  pocket  knif e^  and  two  other 
witnesses  testified  that  they  heard  of  the  knife  being  found  by  Claridge^ 
bnt  did  not  see  it. 

J.  L.  Orrick,  whose  wife  was  the  defendant's  aunt,  testified^  in  snb- 
stance,  that  about  two  months  before  the  homicide  the  deceased  told  him 
that  defendant  still  owed  him  part  of  the  purchase  money  for  the  place, 
and  that  he  intended  to  close  defendant  out,  take  the  place,  and  keep 
what  money  defendant  had  paid  on  the  purchase.  Witness  knew  as  a 
fact  that  deceased  had  treated  defendant  with  great  severity  and  unkind- 
B66S  for  years. 

W.  D.  Orrick,  the  cousin  of  defendant,  testified  that  defendant  reached 
bis  house  in  Tarrant  County  about  four  o'clock  on  the  morning  after  the 
homicide.  He  told  witness  that  he  had  kiiled  deceased,  but  that  as  he 
had  no  more  than  about  $5  in  money,  he  thought  it  best  to  return  and 
stand  trial.  The  witness  advised  him  not  to  do  so  until  the  excitement 
had  died  out,  and  lent  him  money.  He  lef  t,  saying  he  would  retum  and 
surrender  in  four  months. 

Mrs.  Mary  Lear,  f ormerly  Mrs.  Yarbrough,  the  wife  of  deceased  and 
sister  of  defendant,  testified  substantially  as  did  Dr.  Simms  as  to  what 
transpired  at  the  house  immediately  before  and  at  the  time  of  the  killing, 
except  that  she  stated  that  defendant  was  not  at  the  house  when  Dr. 
Simms  arrived  the  last  time,  but  came  up  soon  afterwards.  She  testified 
further  that  when  he  came  to  the  house  the  defendant  hung  up  bis  sad- 
dle  on  the  gallery — ^a  direct  contradiction  of  the  testimony  of  the  other 
witnesses,  who  stated  that  he  hung  bis  saddle  on  the  fence.  The  record 
recites:  **  This  witness  was  contradicted  in  the  details  of  her  Statements 
upon  many  things."  She  declared  that  for  years  the  deceased  treated  her 
with  inhuman  cruelty,  whipping  her,  and  on  one  occasion  pulling  her 
ofif  of  a  horse.  She  stated  further  that  after  defendant  left  with  Dr. 
Simms  on  the  fatal  evening  deceased  told  her  that  he  intended  to  kill 
defendant  before  morning. 

Testifyiiig  in  bis  own  behalf,  the  defendant  corroborated  the  testimony 
of  Dr.  Simms  as  to  the  time,  a  few  moments  before  the  shooting,  when 
he  left  Hosea's  sick  room.  Continuing,  he  stated  that  on  leaving  Hosea's 
room,  in  which  he  left  Dr.  Simms  and  Mrs.  Yarbrough  attending  upon 
Hosea,  he  stepped  upon  the  gallery,  where  he  found  the  deceased  sitting 
in  a  rocking  chair.  Thence  he  proceeded  to  the  lot  and  fed  bis  horse. 
Beturn ing,  he  stepped  upon  the  gallery,  when  deceased  got  up  from  the 
chair  and  said  to  him,  *'Tom,  I  am  going  to  kill  you!"  Witness  ex- 
tended  bis  left  band  and  replied,  **  Frank,  don't!"    Deceased  advanced 
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with  Bomething  in  his  right  band  which  witness  took  to  be  a  kuif e.  Wii- 
ness  opened  fire  at  once.  He  fired  tbe  first  two  sbots  f acing  tbe  deceased, 
and  tbe  last  as  tbe  deceased  went  down  tbe  steps^  deceased's  back  being 
tben  towards  bim.  Tbe  witness  did  not  know  at  tbe  titne  tbat  bis  first 
two  sbots  took  effect,  but  knew  tbat  tbe  last  one  did.  Tbe  witness  knew 
tbat  deceased  was  unkind  to  bis  sister,  but  sbot  bim  because  be  tbougbt 
deceased  would  kill  bim.  Deceased  was  always  unkind  to  witness.  Wit- 
ness used  Veatcb's  pistol^  wbicb  be  borrowed  on  tbat  evening  after  Dr. 
Simms  bad  told  bim  of  deceased's  tbreat. 

SeTeral  witnesses  for  tbe  State,  in  rebuttal,  impugned  tbe  reputation 
of  Mrs.  Lear  for  trutb  and  veracity^  tbe  majority  of  tbem  declaring  tbat 
it  was  good  until  tbe  killing  of  Yarbrougb. 

Crane  &  Ramsey,  for  appellant. — Tbe  sixtb  assignment  of  error  is  as 
follows:  "  Tbe  court  erred  in  defining  malice-  in  its  general  cbarge  to 
tbe  Jury,  in  tbat  it  told  tbem,  in  effect,  tbat  ^malice  as  used  in  tbis  cbarge 
is  tbe  intentional  doing  of  a  wrong  act  witbout  legal  justification  or  ex- 
cuse,''*  wbicb  said  statement  left  tbe  jury  to  ask  and  answer  but  two  ques- 
tions:  1.  Was  tbe  killing  intentional?  2.  Was  tbe  killing  wrongful? 
Änswering  botb  of  tbese  in  tbe  affirmative,  tben  it  follows  tbat  tbey  must 
find  tbat  tbe  killing  was  witb  malice,  and  tberefore  murder;  all  of  wbicb 
definition  was  excepted  to  at  tbe  time  ^d  cbarge  was  delivered.  Tbe 
general  definition  of  tbe  term  malice,  as  contained  in  tbe  cbarge  of  tbe 
court,  is  as  follows:  ^'Tbe  word  malice  as  used  in  tbis  cbarge  means  tbe 
intentional  doing  of  a  wrong  act  towards  anotber  person  witbout  legal  ex- 
cuse  or  justification. *' 

Tbe  cbarge,  considered  as  a  wbole,  instructs  tbem^  first,  to  ascertain 
wbetber  tbe  killing  was  wrongful;  second,  was  it  intentional;  tbird,  was 
it  justifiable.  Änswering  tbe  first  two  of  tbese  questions  in  tbe  affirma- 
tive, and  tbe  last  in  tbe  negative,  tbey  must  find  tbat  tbe  killing  was  ma- 
licions,  and  tberefore  murder.  If  it  is  necessary  to  define  malice,  it  ougbt 
to  be  necessary  to  correctly  define  it.  And  wben  tbe  court  teils  tbe  jury 
tbat  malice  as  used  in  tbis  cbarge  means  tbe  intentional  doing  of  a  wrong- 
ful act  witbout  legal  justification  or  excuse,  tbey  naturally  ask  tbe  ques- 
tion,  "Did  tbe  defendant  intentionally  kill  tbe  deceased?"  Tbe  answer 
is  "Yes."  **Did  be  bave  any  legal  excuse?"  '^No."  ''Did  be  kill  bim 
in  seif -defense?"  **No."  "Tben  was  it  done  witbout  legal  excuse  or 
justification?"  "Yes."  "Was  it  tben  a  wrongful  act?"  "Of  course," 
answers  tbe  jury;  "  bow  could  it  be  otberwise  wben  neitber  excusable  nor 
justifiable?"  "Well,  tben,"  says  tbe  court,  "t7  was  done  with  malice, 
because  I  teil  you,  gentlemeriy  that  all  intentional  wrongful  killing,  neither 
excusable  nor  justifiable  in  law,  is  malicious,  and  therefore  murder  " 

If  tbis  definition  is  correct,  there  is  no  such  an  offense  as  manslaugbter. 
Tbe  Statute  in  reference  to  tbat  offense  migbt  as  well  be  repealed.     In 
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manslaaghter  the  killing  must  be  intentional,  wrongful,  and  without 
legal  justificatioQ  or  excuse.  If  the  court  had  added^  as  this  court  did 
in  the  caae  of  Tooney  v.  The  State,  6  Texas  Court  of  Appeals,  163,  that 
the  killing  must  be  without  any  cause  which  will  in  law  justify,  excuse, 
or  extenuate  the  homicide,  the  correctness  of  the  definition  would  not 
now  be  questioned.  It  would  be  in  harmony  with  the  law  as  has  been 
understood  by  the  bench  and  the  bar  for  ages.  It  would  be  in  harmony 
with  the  definition  given  by  the  Supreme  Court  of  this  State  in  the  case 
of  McCoy  V,  The  State,  25  Texas,  39.  Judge  White,  in  the  case  of  Hays 
V.  The  State,  14  Texas  Court  of  Appeals,  331,  a  case  in  which  the  trial 
court  had  defined  malice  as  the  voluntary  doiug  of  an  nnlawful  act,  with 
the  intent,  means,  and  ability  to  perform  it,  etc.,  held  the  definition  erro- 
neous,and  for  the  reason  so  clearly  stated  by  him  in  these  words:  *'The 
definition  of  malice  aforefchought  is  not  correct,  for  under  it  a  party  may 
commit  a  killing  which-  would  be  mauslaughter  only.  The  voluntary 
doing  of  an  unlawful  act,  with  the  intent,  means,  and  ability  to  accom- 
plish  it,  would  be  mauslaughter  if  it  was  the  result  of  sudden  passion  and 
lipon  adequate  cause.'' 

The  argument  contained  in  the  paragraph  quoted  can  not  be  met  by 
the  State's  counsel,  nor  improved  upon  by  us.  We  submit  it  to  this 
court  as  unanswerable. 

That  the  definition  of  malice  as  given  in  this  Charge  might  be  correct 
ia  cases  of  malicious  mischief,  or  even  in  any  case  where  neither  the  law 
nor  the  evidence  raised  any  question  of  the  degree  of  the  crime,  might  be 
conceded;  but  where,  as  in  this  case,  defendant  insists  that  if  guilty  of 
any  degree  of  culpable  homicide  he  is  guilty  of  mauslaughter  only,  that 
the  killing  was  not  malicious,  the  definition  is  erroneous  and  damaging. 
To  say  the  least,  it  is  conf  using  and  liable  to  mislead,  and  when  excepted 
to,  as  in  this  case,  should  not  have  been  given  and  ought  to  have  been 
corrected.  Suppose  A  strikes  B  with  a  cowhide  in  a  public  street,  and  B 
draws  a  pistol  and  shoots  him  down  or  kills  him.  He  shoots  him  down 
intentionally,  does  he  not?  He  shoots  him  wrongfully,  contrary  to  law, 
does  he  not?  If  not  unlawful,  it  would  be  a  burning  shame  to  convict 
him  and  send  him  to  the  penitentiary  for  killing  a  man  whom  he  had  a 
right  to  kill,  and  then  call  the  offense  mauslaughter.  If  intentionally 
and  wrongfully  done,  it  would  be  a  malicious  killing — murder;  it  could 
not  be  manslaughter. 

Our  eighth  assignment  of  error  questions  the  sufficiency  of  the  Charge 
on  threats.  The  Charge  was,  in  substance,  as  follows:  '*And  if  you  be- 
lieve  from  the  evidence  that  J.  F.  Yarbrough  had  threatened  the  life  of 
the  defendant,  or  to  do  him  seriously  bodily  härm,  and  that  at  the  time  of 
the  killing  the  deceased,  by  his  acts,  or  by  his  words  coupled  with  bis  acte, 
showed  an  immediate  intention  to  put  his  threats  into  execution,  then 
you  will  find  the  defendant  not  guilty.''    This  Charge  makes  the  entire 
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defense  depend  upon  the  one  question — that  is^  did  the  jnry  believe  that 
the  deceased  had  tbreatened  to  take  the  life  of  the  defendant^  or  to  do 
him  serious  bodily  injury?  Granting,  for  argument's  sake,  that  the  re- 
maining  portion  of  said  Charge  was  correct,  was  it  right  to  compel  the 
Jury  to  believe  absolutely  that  the  deceased  threatened  to  kill  the  defeud- 
ant  before  they  could  acquit  him?  It  will  be  remembered  that  in  this  case 
Dr.  Simms  testified  that  the  deceased  did  make  such  threats^  and  that  he 
communicated  the  same  to  the  defendant  before  the  killing.  The  de- 
fendant  testified  to  the  same.  The  State  then  undertook  to  impeach  the 
witness  Simms  by  showing  that  he  had  made  contradictory  statemeuts  to  J. 
C.  Yarbrough  to  the  eflfect  that  the  deceased  made  no  threats  against  the 
defendant.  J.  C.  Yarbrough,  brother  of  the  deceased,  so  testified.,  Now, 
suppose  for  a  moment  that  the  jury  did  not  believe  that  the  deceased  made 
any  such  threats,  but  that  they  did  believe  that  Simms  told  the  defend- 
ant that  the  deceased  had  threatened  his  life,  and  the  defendant  believed 
Said  Simms.  Then  suppose  that  the  deceased  afterwards  did  something 
which  the  defendant  afterwards  construed  to  be  an  effort  to  carry  the  sup- 
posed  threat  into  execution,  would  he  not  have  a  right  to  act,  even  though 
the  jury  believe,  af ter  having  heard  the  evidence,  that  Simms  did  not  teil 
him  the  truth  ?  Common  sense  would  say  yes;  justice  and  humanity  would 
say  yes.  Certainly  the  defendant  ought  not  to  be  victimized.  If  he  be- 
lieved the  threats  had  been  made,  and  acted  on  such  belief^  it  ought  to  be 
sufficient.  Suppose  A  teils  B  that  C  has  threatened  B's  life.  B  believes 
this  Statement;  he  meets  C,  and  construing  some  act  of  C  as  an  Intention 
to  carry  that  threat  into  execution,  kills  him;  and  then  upon  trial  B 
himself  believes,  as  well  as  the  jury,  that  A  told  him  a  falsehood,  but  the 
jury  also  find  that  at  the  time  B  killed  0  he  believed  it  and  acted  on  such 
belief,  ought  B  to  suffer  for  a  mistake  thus  honestly  made?  Should  the 
jury  be  told  in  that  kind  of  a  case  that  unless  they  believed  that  the  de- 
ceased had  threatened  the  life  of  the  defendant  they  could  not  consider 
the  other  matter  in  that  connection? 

Again,  the  court  teils  the  jury  in  the  same  connection  that  although 
they  may  believe  that  the  deceased  did  make  threats  against  the  defend- 
ant, yet  if  they  believed  beyond  a  reasonable  doubt  that  he  made  no 
effort  to  execute  them  they  will  find  that  defendant  had  no  right  to  take 
the  life  of  the  deceased.  In  other  words,  if  the  jury  af  ter  hearing  all 
the  evidence  and  argument  of  counsel  do  not  believe  that  the  deceased 
made  any  threats,  or  if  he  did,  that  they  do  not  believe  he  attempted  by 
any  act  to  execute  them,  why  he  is  unjustifiable.  Would  it  not  have 
been  wiser — indeed,  would  it  not  have  been  right  in  this  case — to  have 
told  the  jury  that  if  they  believed  that  the  defendant  had  been  told  that 
the  deceased  had  threatened  to  kill  him,  and  that  he  believed  the  In- 
formation thus  conveyed  to  him,  and  that  at  the  time  of  the  killing  the 
deceased  did  some  act  which  the  defendant  believed  to  be  an  effort  to  carry 
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Bucli  threat  into  execntion^  and  that  it  reasonably  appeared  to  him  that 
such  was  the  Intention  of  the  deceased^  that  the  defendant  bad  a  right 
to  kill  him,  and  if  they  bad  a  reasonable  doubt  as  to  the  existence  of 
these  facta  tbey  should  acquit  bim. 

Such  a  Charge  would  have  enabled  the  jury  to  judge  of  the  necessity, 
or  apparent  necessity,  of  taking  the  life  of  the  deceased  from  the  stand- 
point  of  the  defendant  at  the  time  of  the  bomicide,  and  not  from  the 
Standpoint  of  the  jury  after  hearing  all  the  evidence.  Such  a  Charge 
was  at  least  suggested  by  special  Charge  No.  2,  asked  by  the  defendant, 
and  refused  by  the  court.  Rockhold  v.  The  State,  16  Texas  Ct.  App., 
585. 

Had  jähere  been  no  controversy  about  the  threats  having  been  made,  or 
had  the  effort  to  execnte  them  been  proved  by  testimony  other  than  that 
of  the  defendant,  the  error  might  not  be  so  apparent.  But,  inasmuch 
as  both  points  were  contested,  we  submit  that  the  charge  as  given  was 
erroneous.  Penal  Code,  art.  608;  Patillo  v.  The  State,  22  Texas  Ct.  " 
App.,  593. 

Having  been  excepted  to  at  the  time  of  trial,  for  the  reasons  above 
stated,  it  follows  that  the  case  must  be  reversed.  Code  Crim.  Proc.,  arts. 
677  and  685;  Wills.  Crim.  Stats.,  sec.  2363. 

The  error  being  fundamental — ^going  to  the  very  foundation  of  the 
defense — would,  in  the  absence  of  exception,  necessitate  a  reversal.  Loyd 
V.  The  State,  19  Texas  Ct.  App.,  321. 

The  court  was  equally  unhappy  in  its  charge  on  self-defense.  On  that 
point  it  made  the  justification  of  the  defendant  depend  upon  the  exist- 
ence of  a  fact — that  is,  whether  the  deceased  made  an  attack  upon  the 
defendant.  The  objection  to  this  portion  of  bis  charge  as  well  as  the 
objection  to  bis  charge  on  self-defense  in  connection  with  threats  might 
be  briefly  summarized  in  these  words:  that  they  require  the  jury  to  be- 
lieve  that  certain  acts  were  done  and  certain  threats  were  made  by  the 
deceased  before  and  at  the  time  of  the  bomicide;  while  the  law  only  re- 
quires  the  jury,  at  most,  to  believe  that  the  defendant  thought  at  the 
time  of  the  killing  that  said  threats  had  been  made  by  deceased,  and 
that  the  act  w.as  done  by  him,  indicating  an  Intention  on  the  part  of  the 
deceased  to  do  him  great  bodily  barm. 

The  twelfth  assignment  of  error  is  as  follows:  *'  Because  the  court  erred 
in  not  charging  the  jury  on  the  subject  of  circumstantial  evidence  in  this, 
that  there  was  no  evidence  to  connect  the  defendant  with  the  killing  other 
than  circumstantial  evidence,  unless  the  jury  credited  the  Statements  of 
the  defendant,  which  they  manifestly  did  not.  Rejecting  bis  testimony, 
the  inculpatory  evidence  was  wholly  circn  mstantial.  The  f  ailure  to  charge 
on  that  subject  was  excepted  to  at  the  time. ''  The  court^s  explanation  for 
refusing  to  charge  the  jury  with  reference  to  the  rule  in  cases  of  circum- 
stantial evidence  is  as  follows :    ' '  The  fif  th  exception  was  overruled  because 
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it  was  not  a  case  exciusively  of  circumstantial  evidence^  as  the  defendant 
testified  he  killed  deceased  in  self-defense/'  The  question  raised  and  pre- 
sented  here  is  a  clear  as  it  is  an  important  one.  In  a  case  in  which  the 
incalpatory  facts  are  all  circumstantial  in  character,  is  the  court  relieved 
from  charging  on  the  effect  of  circumstantial  evidence,  because  the  de- 
fendant admits  the  killing  (not  murder)^  and  testifies  to  facts  justifying 
him  in  so  doing?  We  confidently  assert  that  so  far  from  being  relieved 
from  80  charging,  that,  from  sundry  views,  it  becomes  more  important  that 
it  should  do  so.  No  one  who  examines  the  record  in  this  case  can  doubt 
that  the  inculpatory  evidence  relied  on  by  the  State  is  wholly  and  purely 
circumstantial.  To  what  effect  is  the  testimony  of  the  State?  The  prep- 
aration  by  borrowing  arms,  his  supposed  tracks,  his  presence  at  the  house 
at  the  time  of  the  homicide,  his  flight,  and,  indeed,  every  fact  relied  on 
of  the  least  consequence.  Now  it  is  in  cases  in  which  the  inculpatory 
facts  are  circumstantial  that  the  Charge  is  required  to  be  given.  Nor  ie 
the  court  relieved  from  givingsuch  a  charge  because  there  is  direct  proof 
of  some  important  fact.  In  the  case  of  Tooney  v.  The  State,  8  Texas  Court 
of  Appeals,  452,  the  court  say  that  it  is  only  in  cases  not  dependent  on  cir- 
cumstantial evidence  in  a  Controlling  or  definite  degree,  that  such  a  charge 
need  not  be  given.  Now,  we  submit  that  the  converse  of  that  proposition 
is  true,  and  that  in  a  case  where  the  evidence  in  a  Controlling  or  definite 
degree  is  circumstantial,  that  the  court  must  give  a  charge  on  circumstan- 
tial evidence.  Can  any  one  deny  or  e ven  doubt  that  the  inculpatory  f aetß 
in  this  case  were  in  a  Controlling  degree  circumstantial?  That  they  are  so 
there  can  be  no  question.  In  the  case  of  Buntain  v.  The  State,  15  Texas 
Court  of  Appeals,  515,  in  which  Judge  White  held  that  a  charge  on  cir- 
cumstantial evidence  was  not  demanded  by  the  facts  of  that  case,  he  states 
the  true  rule  to  be,  ^'  a  charge  upon  circumstantial  evidence  is  only  required 
when  the  evidence  of  the  main  facts  essential  to  guilt  is  purely  and  entirely 
circumstantial. '^  This  is  the  rule  which  we  have  asked  and  now  ask  to  be 
applied  to  this  case.  If,  however,  authority  were  wanting  we  would  will- 
ingly  submit  this  question  to  the  decision  of  this  court,  aided  only  by  legal 
reason  or  principle.  Let  us  look  at  it  in  that  light  söiely.  Undoubtedly 
then,  if  when  the  State  had  introduced  its  evidence  on  which  a  conviction 
was  songht,  the  defendant  had  introduced  no  evidence,  and  the  case  was 
thus  submitted,  the  court  would  have  been  required  to  charge  on  circum- 
stantial evidence.  Why  so?  The  answer  is  obvious,  because  the  inculpa- 
tory facts — the  facts  relied  on  to  secure  a  conviction — are  wholly  and  purely 
circumstantial.  What  then  can  change  the  rule,  and  when  is  the  court 
relieved  from  the  du ty  of  such  a  charge  ?  Only  when  the  inculpatory  facts 
cease  to  be  or  are  not  circumstantial.  Suppose  the  defensive  evidence  is 
positive.  Can  that  fact  change  the  rule  testing  the  cogency  of  the  crimi- 
native  evidence?  On  what  principle?  Let  it  be  conceded  that  the  defend- 
ant admits  the  killing,  and  says  it  was  done  in  seif -defense.     He  is  not 
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oharged  with  killing,  but  witb  murder.  How  can  this  admission  change 
a  rule  of  law  which  is  to  guide  the  jury  in  considering  and  weighing  the 
State^s  case?  Now,  if  the  defendant  had  offered  no  teetimony  the  jury 
would  have  been  instructed  on  circumstantial  evidence,  and,  so  guided, 
would  have  had  to  determine  the  question  of  def endant's  guilt.  But  the 
State^s  Position  is  that  as  soon  as  the  defendant  admits  the  kiUing,  although 
he  asserts  it  most  earnestly  to  have  been  in  seif -defense,  although  the  State's 
evidence  is  circumstantial,  the  usuai  test  by  which  circumstantial  evidence 
is  weighed  may  be  dispensed  with.  Suppose  the  defendant  had  offered  no 
evidence.  As  above  stated,  a  charge  on  circumstantial  evidence  would 
have  been  indispensable.  In  this  case  the  State  relies  whoUy  on  circum- 
stantial evidence  to  make  out  its  case,  but  also  to  overcome  the  positive 
testimony  of  the  defendant. 

The  court  below  intimates  that  because  the  defendant  in  his  own  t^i- 
mony  admitted  the  bare  f act  of  the  killing,  that  he  was  relie ved  f  rom  charg- 
ing  on  the  subject  of  circumstantial  evidence.  In  admitting  the  killing 
he  confessed  himself  guilty  of  no  crime.  He  admitted  a  solitary  fact,  in- 
nocentin  itself,  because,  if  he  killedthedeceasedunderthecircumstances 
stated  by  him,  he  committed  no  offeuse.  If  it  be  conceded  that  a  charge 
on  circumstantial  evidence  would  have  been  necessary  had  not  the  defend- 
ant admitted  the  mere  fact  of  the  killing,  then,  we  submit,  it  was  ren- 
dered  more  necessary  by  the  defendant's  testimony;  because,  after  he 
testified,  the  State  relied  upon  circumstantial  evidence  to  show  that  his 
Statement  of  the  cause  and  manner  of  the  killing,  showing  same  to  have 
been  justifiable,  was,  in  fact,  untrue. 

Authorities  are  not  wanting  which  assert  the  rule  to  be  that  unless  the 
evidence  is  whoUy  circu  mstantial  the  court  need  not  charge  on  that  subject; 
but  that  rule,  it  is  believed,  is  announced  only  in  such  cases  as  had  other 
evidence  independent  of  circumstances  which  was  nearly  or  quite  suf- 
iicient  to  establish  the  guilt  of  the  defendant.  Garr  v.  The  State,  23 
Texas  Ct.  App.,  562;  Hurd  v.  The  State,  24  Texas  Ct.  App.,  103;  19 
Texas  Ct.  App.,  240;  Eckert  Case,  9  Texas  Ct.  App.,  105. 

There  being  in  this  case  no  substantial  admission  of  guilt,  but  only  of 
justifiable  homicide,  and  the  State  relying  upon  circumstantial  evidence 
to  show  that  the  homicide  was  culpable,  we  insist  that  all  the  inculpa- 
tory  or  criminating  evidence  was  circumstantial,  and  that  the  court 
should,  as  a  pai*t  of  the  law  of  the  case,  have  charged  on  that  subject. 

W.  L,  Davidson,  Assistant  Attorney-General,  and  Poindezter  &  Pddel- 
fordy  for  the  State. 

WiLLSON,  JüDGE. — It  was  not  error  to  permit  the  State  to  proTe  that 
its  witness  Simms  had  made  a  contradictory  Statement  in  relation  to  the 
threat  about  which  he  testified.      His  testimony  as  to  the  threat  was  in- 
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jarions  to  the  prosecntion^  and  it  was  permissible  for  the  State  to  attack 
it  in  any  manner  except  by  proving  bis  bad  cbaracter.  Code  Crim, 
Proc.,  art.  755. 

In  view  of  the  evidence  adduced  on  the  trial  tbe  rejection  of  the  pro- 
posed  testimony  of  the  witness  Alf ord,  offered  by  def endant^  for  the  pur- 
poee  of  explaining  his  continned  absence  af ter  the  homicide^  in  Arkansas^ 
was  not  such  error  as  requires  a  reversal  of  the  judgment.  Said  proposed 
testimony  is  not  of  a  cbaracter  which  coald  reasonably  have  influenced 
the  result  favorably  to  the  defendant.  Willson's  Crim.  Stat.,  sec.  2ö40. 
The  testimony,  however^  was  we  think  admissible. 

Objections  to  the  Charge  of  the  conrt  upon  malice,  threats,  and  self- 
defense  are  insisted  upon  by  counsel  for  defendant.  The  Charge  and 
the  objections  thereto  are  substantially  the  same  as  in  the  case  of  Powell 
V.  The  State,  this  day  decided  {ante,  393),  and  we  refer  to  our  opinion  in 
that  case  for  a  statement  of  our  views  and  conclusions  upon  the  ques- 
tions  here  presented. 

There  is  no  evidence  which,  in  our  judgment,  required  a  Charge  upon 
manslaughter.  Under  the  facts  of  the  case  the  homicide  was  either 
mnrder  or  it  was  justifiable.  Defendant  claimed  that  it  was  justifiable^ 
and  the  evidence  excludes  the  theory  of  manslaughter. 

It  is  strenuously  and  plausibly  argued  by  counsel  for  defendant  that  an 
Instruction  upon  circumstantial  evidence  should  have  been  given.  We 
4o  not  think  such  an  instruction  was  required.  Defendant  admitted  that 
he  killed  the  deceased.  This  was  direct,  positive  evidence  of  the  corpus 
delicti.  In  homicide  the  factum  prohandnm  is  the  destruction  of  the  life 
of  the  deceased  by  the  act,  agency,  or  procurement  of  the  accused.  The 
Jcilling  of  the  deceased  by  the  defendant  is  the  main  fact  in  the  issue. 
This  fact  in  this  case  is  not  wholly  proved  by  circumstances,  but  is  also 
■directly  attested  by  an  eye-witness — that  is,  by  the  defendant  himself. 
It  is  not  required,  in  order  to  dispense  with  a  Charge  on  circumstantial 
•evidence,  that  the  defendant's  guilt  should  be  established  by  direct  evi- 
dence. It  is  only  when  the  inculpatory  evidence  is  wholly  circumstantial, 
and  where  the  defendant's  guilt  isdependent  wholly  upon  that  cbaracter 
of  evidence,  that  an  instruction  as  to  circumstantial  evidence  is  required. 
Clara  v.  The  State,  26  Texas  Ct.  App.,  624;  Willson's  Crim.  Stats.,  sec. 
2342.  That  the  defendant  killed  the  deceased  was  an  inculpatory  fact, 
«nd  this  fact  having  been  proved  by  direct  evidence,  dispensed  with  the 
necessity  of  a-charge  upon  circumstantial  evidence. 

A  qnestion  which  is  to  our  minds  more  serious  than  any  other  presented 
in  the  record  is,  should  not  a  new  trial  have  been  granted  the  defendant  to 
«nable  him  to  obtain  the  absent  testimony  set  forth  in  his  application  for 
Acontinuance?  It  was  contended  by  the  prosecution  that  the  deceased 
was  friendly  with  the  defendant  and  bore  no  ill  will  against  him;  and 
testimony  was  adduced  by  the  State  tending  to  show  such  state  of  feeling 
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on  the  pari  of  the  deceased  towards  the  defendant.  Bj  the  absent  testi- 
mony  the  defendant  proposed  to  prove  that  the  deceased  was  unfriendly 
to  him;  had  for  a  series  of  years  treated  him  unkindly  and  inhumanly; 
and  that  deceased,  some  two  months  before  the  homicide,  had  stated  that 
he  intended  to  drive  defendant  away  f rom  the  home  which  he,  defendant, 
had  purchased  from  him,  deceased,  and  appropriate  said  home  to  himself, 
and  that  said  home  should  never  do  the  defendant  any  good,  and  that  these 
deolarations  of  deceased  were  communicated  to  the  defendant  before  the 
homicide. 

In  view  of  the  testimony  adduced  on  the  trial,  it  most  be  conceded  that 
said  absent  testimony  is  probably  true.  Is  it  material ?  Defendant  claims 
that  the  homicide  was  justifiable;  that  he  committed  it  in  self-H^efense. 
There  was  no  eye-witness  to  the  tragedy  except  the  defendant.  He  testi- 
fied  that  the  deceased  was  sitting  upon  the  porch;  that  as  he,  defendant, 
stepped  upon  the  porch  the  deceased  said  to  him, ''  Tom,  I  am  going  to  kill 
yoa,^^  and  arose  and  started  towards  him  with  somethii^g  in  his  right  hand, 
which  he,  defendant,  took  to  be  a  knife,  and  that  he,  defendant,  then  shot 
deceased.  What  bearing  would  the  absent  testimony  have  upon  the  de- 
fendant^s  theory  of  self-defense?  Would  it  not  tend  to  snpport  that  theoiy 
and  corroborate  the  testimony  of  the  defendant  given  in  his  own  behalf? 
If,  as  claimed  by  the  prosecution,  the  deceased  bore  no  ill  will  to  the  de- 
fendant, was  friendly  to  him,  and  had  no  motive  to  attack  him,  it  is  im- 
probable that  he  would  have  attacked  him  in  the  manner  stated  by  the 
defendant.  If,  on  the  other  hand,  the  deceased  was  unfriendly  to  the 
defendant  and  had  a  motive  for  attacking  him,  these  facts  would  render 
the  attack  testified  to  by  the  defendant  probable,  and  would  tend  to  sup* 
port  the  theory  of  self-defense.  We  are  constrained  to  conclude  and  hold 
that  the  absent  testimony  is  not  only  probably  true,  but  that  it  is  relevant 
and  material,  and  entitles  the  defendant  to  a  new  trial.  It  may  be  that 
if  said  absent  testimony  had  been  before  the  jury  it  would  not  have  changed 
the  verdict.  We  are  not  prepared  to  say  that  it  would  not  reasonably  have 
enured  to  the  advantage  of  the  defendant.  Hammond  v.  The  State,  thia 
day  decided,  post,  413. 

Believiug  that  the  defendant  is  entitled  to  the  absent  testimony,  and 
that  justice  and  law  demand  that  he  should  have  it,  we  reverse  the  jndg- 
ment  and  remand  the  cause  for  a  new  trial. 

Reversed  and  remanded. 

Hurt,  J.,  absent. 
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George  Washington  v.  The  State. 

No,  »743,    Deddtd  Mareh  8. 

1.  Practice— Charge  of  the  Court.— -Sectdon  12  of  the  Act  of  April  2, 1889,  enti- 
tled  "An  act  to  provide  for  the  more  efficient  government  and  maintenance  of  the 
Hoose  of  Correction  and  Reformatory  at  Gates ville,"  provides  that  **  the  jury  convict- 
ing  shaU  say  in  their  veidict  whether  the  convict  shall  be  sent  to  the  reformatory  or 
the  penitentiary."  It  farther  limits  to  oonfinement  in  the  reformatory  a  convict  who 
is  not  more  than  sizteen  years  old,  and  whose  term  of  imprisonment  is  assessed  at  not 
more  than  five  years.  This  act  is  mandatory,  and  it  devolves  upon  the  trial  court,  in 
the  trial  of  infant  ofFenders,  to  give  it  in  charge  to  the  jury. 

2.  Same. — In  this  case— the  trial  being  for  theft — the  evidence  showed  the  defend- 
ant  bat  tliirteen  years  old.  The  charge  of  the  court  as  to  penalty  instructed  the  jury 
to  asseas  imprisonment  in  the  penitentiary  if  they  found  the  defendant  guilty.  A  yer- 
dict  of  guilty  with  four  years  in  the  penitentiary  was  retumed,  and  sentence  to  the  re- 
formatory was  entered  by  the  court.  Held,  that  the  charge  as  given,  and  the  Omission 
to  Charge  the  provlsions  of  section  12  of  the  Act  of  April  2,  1889,  constituted  funda- 
mental error. 

S.  Same— Constitutional  Law. — ^To  the  constitutionality  of  section  12  of  the  Act 
of  April  2,  1889,  the  State  objects  that  it  is  not  embraced  within  the  subject  of  the  act 
as  expressed  in  the  title,  as  required  by  section  35  of  article  3  of  the  Constitution,  and 
that  it  is  not  an  amendment  to  any  provision  of  our  Code,  and  that  it  was  not  within 
the  power  of  the  Legislature  to  alter  or  in  any  way  change  the  provisions  of  the  Code 
exoept  by  amendment  enacted  in  accordance  with  article  3  of  the  Constitution.  Bat 
hddy  that  the  positions  are  not  well  ta]ien,  and  the  enactment  is  constitutional. 

Appeal  from  the  Criminal  District  Court  of  Galvestou.    Tried  below 
before  Hon.  G.  L.  Gleyeland. 
The  opinion  f  uUy  discloses  the  case. 

W.  L.  Wihon,  for  appellant. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  JüDGE. — It  was  shown  by  the  evidence,  and  so  fonnd  by  the 
verdict  of  the  jury,  that  the  defendant  at  the  time  of  the  trial  was  thirteen 
years  of  age. 

By  the  charge  of  the  court  the  jury  were  instructed  that  if  they  found 
the  defendant  guilty  of  theft  of  property  of  value  of  $20  or  over  that 
amonnt,  they  would  assess  his  punishment  atconfinement  in  the  peniten- 
tiary, and  the  jury  having  found  the  defendant  guilty^  assessed  his  pun- 
ishment. at  confinement  in  the  penitentiary  for  the  term  of  four  years. 
Upon  this  verdict  the  court  rendered  judgment  that  the  defendant  be 
confined  in  the  House  of  Correction  and  Reformatory  for  said  term,  and 
the  sentence  is  in  accordance  with  the  judgment. 

By  section  12  of  the  Act  of  April  2,  1889,  entitled  ''An  act  to  provide 
for  the  more  efficient  government  and  maintenance  of  the  House  of  Cor- 
rection and  Reformatory  at  Gatesville*^  (Acts  21st  Leg.,  p.  97),  it  is  pro^ 
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vided  that  "  the  jury  convicting  shall  say  in  their  verdict  whether  the  con- 
yict  shall  be  sent  to  the  reformatory  or  the  penitentiary.*' 

This  Provision  of  the  Statute  was  doubtless  overlooked  by  the  leamed 
trial  judge^and  hedid  not  in  bis  Charge  inform  the  jury  that  they  shonld 
determine  and  say  in  their  verdict  whether  the  defendant  should  be  sent 
to  the  reformatory  or  the  penitentiary.  But  he  instructed  the  jury  that 
the  place  of  punishment  was  the  penitentiary,  and  the  jury  found  in  ac- 
cordance  with  such  Instruction. 

We  are  of  the  opinion,  and  so  hold,  that  the  charge  of  the  court  in  the 
particularabove  mentioned  is  erroneous  and  insufficient.  It  shoald  have 
told  the  jury  that  if  they  found  the  defendant  guilty,  and  found  that  he 
was  not  more  than  sixteen  years  of  age,  they  should  f  urther  find,  and  State 
in  their  verdict,  whether  he  should  be  sent  to  the  reformatory  or  the  pen- 
itentiary, and  that  the  place  of  bis  punishment  would  be  determined  by 
the  period  of  confinement  assessed  by  them — that  is,  if  the  period  of  con- 
finement  should  be  assessed  at  five  years  or  less,  he  would  be  sent  to  the 
reformatory,  but  if  at  more  than  five  years,  he  would  be  sent  to  the  pen- 
itentiary. We  think  the  provision  of  the  Statute  we  have  quoted  is  man- 
datory,  and  though  to  our  minds  it  is  an  unnecessary  provision,  still  it  is 
the  law,  and  a  part  of  the  law  of  this  case,  and  should  have  been  con- 
tained  in  the  charge.     Doran  v.  The  State,  7  Texas  Ct.  App.,  385. 

It  is  claimed,  however,  by  the  Assistant  Attorney-General  that  said 
Provision  of  the  Statute  is  unconstitutional  because  it  is  not  embraced 
within  the  subject  of  the  act  as  expressed  in  the  title  of  said  act.  Const., 
art.  3,  sec.  35.  We  are  of  the  opinion  that  said  section  is  germain  and 
subsidiary  to  the  main  subject  of  the  act  as  expressed  in  the  title  of  said 
act,  and  is  not,  therefore,  in  violation  of  the  Constitution.  Fahey  v. 
The  State,  27  Texas  Ct.  App.,  146. 

It  is  f urther  claimed  by  the  Assistant  Attorney-General  that  said  seo- 
tion  of  the  Statute  is  not  an  amendment  to  any  provision  of  our  code, 
and  that  it  was  not  within  the  power  of  the  Legislature  to  alter  or  in 
any  way  change  the  provisions  of  the  Code  except  by  amendment  enacted 
in  accordance  with  section  36  of  article  3  of  the  Constitution.  It  would, 
perhaps,  have  been  the  better  way  to  have  enacted  said  section  12  as  an 
amendment  to  the  Code,  but  we  are  not  aware  of  any  constitntional  re- 
quirement  to  that  eflfect,  or  of  any  constitntional  limitation  upon  the 
power  of  the  Legislature  that  would  render  the  section  in  question  in- 
valid. 

Because  of  the  fundamental  defect  in  the  charge  of  the  court,  the 
judgment  is  reversed  and  the  cause  is  remanded. 

ßeversed  and  remanded. 

Hurt,  J.,  absent. 
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Peter  Hammond  v.  The  State.  I  g  fia 

I  ao    410 

M.  2907.    Dedded  Ma/rch  8.  gg  4i3 

1.  Fractice— New  TriaL— Altbough  the  application  for  continuance  discloses  a  ILJ^ 
failore  of  diligence  to  secare  the  absent  witnesses  at  the  trial,  yet  if  on  the  trial  the 

absent  testimonj,  constraed  in  the  light  of  the  evidence  adduced,  appears  material  and 
probably  true,  the  defendant,  if  convicted,  should  be  awarded  a  new  trial. 

2.  Same— Practice  in  the  Court  of  Appeals.— This  court  will  not  revise  the 
action  of  the  trial  court  in  refusing  a  new  trial  because  of  its  previoas  refusal  of  a  con- 
tinuance, unless  it  be  made  to  appear  not  merely  that  the  accused  might  probably  have 
been  prejudiced  by  such  ruling,  but  that  it  is  reasonably  probable  that,  had  the  absent 
testimony  been  before  the  Jury,  a  verdict  more  faverable  to  the  defendant  would  have 
resolted.  See  the  opinion  for  a  State  of  case  in  which,  under  the  above  rules,  a  new 
trial  should  have  been  awarded. 

Appeal  from  the  District  Court  of  Webb.  Tried  below  before  Hon. 
J.  C.  EasselL 

Thia  conviction  was  in  the  first  degree  for  the  murder  of  J.  N.  Mul- 
dooney^  and  the  penalty  assessed  was  a  life  term  in  the  penitentiary. 

The  opinion  snfficiently  states  the  case. 

AtUe  £  Earnest,  for  appellant. 

W,  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Jüdge. — A  contest  was  had  over  the  diligence  used 
by  defendant  to  secure  the  attendance  of  the  absent  witnesses  named  in 
bis  application  for  continuance,  and  the  application  was  overniled  because 
the  diligence  was  insuflScient.  This  ruling  was  doubtless  correct.  But 
the  fact  that  a  continuance  was  refused  in  the  first  instance  because  of  a 
want  of  diligence  does  not  absolve  the  trial  court,  on  the  motion  for  a  new 
trial,  from  the  duty  of  considering  the  materiality  and  probable  truth  of 
the  testimony  expected  from  the  absent  witnesses  in  connection  with  the 
evidence  adduced  on  the  trial.  Though  an  application  for  continuance 
fails  to  comply  with  the  statutory  requirements,  if  in  view  of  the  evidence 
addaced  on  the  trial  the  absent  testimony  appears  to  be  material  and  prob- 
ably  true,  the  trial  court  should  award  a  new  trial.  Willson^s  Crim.  Stats., 
860.  2186;  Simmons  v.  The  State,  26  Texas  Ct.  App.,  514;  Black  v.  The 
State,  27  Texas  Ct.  App.,  495. 

"It  is  not  in  every  case,  however,  even  where  the  absent  testimony  is 
material  and  probably  true,  that  this  court  will  revise  the  ruling  of  the 
trial  judge  in  refusing  a  new  trial,  considered  with  reference  to  the  appli- 
cation for  a  continuance.  It  is  only  in  a  case  where,  from  the  evidence 
adduced  on  the  trial,  we  would  be  impressed  with  the  conviction  not 
merely  that  the  defendant  might  probably  have  been  prejudiced  in  his 
right  by  such  ruling,  but  that  it  was  reasonably  probable  that  if  the  ab- 
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sent  testimony  had  been  before  the  jury  a  verdict  more  favorable  to  the 
defendant  would  have  resulted/'  Browning  v.  The  State,  26  Texas  Ct. 
App.,  432;  Boyett  v.  The  State,  Id.,  689;  Peace  v.  The  State,  27 .Texas 
Ct.  App.,  83;  Govey  v.  The  State,  23  Texas  Ct.  App.,  388;  Seif  v.  The 
State,  just  decided,  ante,  398. 

Now,  to  apply  these  rules  to  the  case  in  hand.  Defendant  was  found 
guilty  of  murder  of  the  first  degree,  with  the  penalty  assessed  at  impris- 
onment  for  life  in  the  penitentiary.  Two  theories  were  presented  by  the 
«evidence.  For  the  State  the  theory  was  that  appellant  kilied  the  deceased 
because  the  deceased  had  stated  to  his,  defendant's,  employer  that  he,  de- 
fendant, was  a  desperate  character,  who  had  been  driven  out  of  Wharton 
County  by  the  sheriff  of  said  county  on  account  of  his  character  and  mis- 
doings  in  said  county;  that  this  statement  of  the  deceased  caused  defend- 
ant's  discharge  by  his  employer;  that  deceased  was  employed  in  his  stead; 
that  defendant  threatened  just  before  the  killing  to  kill  deceased  on 
account  of  it,  and  that  this  and  this  alone  was  the  cause  of  the  killing. 

This  theory  was  supported  by  the  dying  declaration  of  deceased  to  the 
effect  that  ''Peter  Hammond  shot  me  because  I  had  told  03rien  how  the 
sheriff  of  Wharton  County  took  um  in;^'  by  the  Statements  of  defendant 
to  Jenks  made  on  the  morning  of  aiid  a  short  time  before  the  killing,  and 
by  defendant's  remark  to  deceased  just  as  he  was  about  to  shoot — ''  Stand, 
Muldooney !  What  have  you  been  saying  to  O'Brien  about  me?*' — and  his 
threats  to  the  same  effect  made  just  before  to  the  witness  Lane.  EyideDtly 
the  verdict  and  judgment  are  based  upon  the  correctness  and  truth  of  this 
theory  of  the  State. 

On  the  other  hand,  the  theory  and  contention  of  the  defendant  was 
that  he  kilied  deceased  on  account  of  insulting  and  slanderous  langnage 
nsed  by  deceased  concerning  his,  the  defendant's,  sister;  and  that  in  this 
yiew  of  the  case  his  crime,  at  most,  would  be  of  no  higher  grade  than 
manslaughter.  As  shown  by  the  testimony  adduced  on  the  trial,  it  is 
made  to  appear  in  relatiou  to  this  matter,  that  a  day  or  two  before  the 
killing  deceased  told  one  Payne,  a  witness,  that  defendant's  sister  had 
been  'Maying  up  with  a  man  in  Wharton  County;"  that  he  told  the  wit- 
ness Barnhard  that  defendant's  sister  *'was  a  prostitute,  and  that  he 
knew  her  to  be  such;  that  she  had  been  a  prostitute  in  Hempstead,  and 
was  in  a  house  of  Prostitution  of  the*  lowest  order  in  Dallas.'*  But 
neither  Payne  nor  Barnhard  had  communicated  to  defendant  these  State- 
ments of  deceased  about  his  sister. 

The  witness  Jenks  says  that  about  daylight  on  the  morning  of  the 
killing  he  had  a  conversation  with  defendant,  and  that  defendant  theu 
aaid  to  him:  "  Muldooney  has  been  back-capping  me  to  O'Brien.  Mul- 
dooney has  told  O'Brien  that  I  am  a  desperate  man,  and  to  look  out  for 
me;  and  furthermore,  he  has  been  slandering  my  sister.  He  seemed  to  be 
affected  when  he  referred  to  his  sister.     He  almoet  cried.*' 
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Def endant  bimBelf  testified  that  as  he  started  to  breakf aat  he  was  called 
by  Dave  Haj  and  Jack  Dempsey,  **and  Dave  Eay  told  me  that  Mul- 
dooney  had  told  bim  that  I  had  a  sister  who  was  a  prostitute,  and  that 
sbe  was  in  Dallas  in  a  bouse  of  prostitution  of  the  lowest  character. 
Dempsey  said  that  it  was  true  that  Muldooney  had  said  tbis,  as  he  had 
heard  it.*'  Just  after  eating  bis  breakfast  def  endant  met  Muldooney, 
and,  he  says,  ^'Ibecame  so  enraged  at  what  I  had  heard,  at  wbat  Ray 
had  told  me,  that  I  could  not  belp  but  do  what  was  done.  *  *  *  j 
killed  Muldooney  because  of  wbat  Dave  Ray  and  Dempsey  told  me  he 
liad  said  about  my  sister/' 

Def endant's  application  f or  continuance  was  on  account  of  the  absence 
of  bis  witnesses  Ray  and  Dempsey,  by  whom  he  expected  to  prove  these 
facts.  That  said  testimony  was  material  on  the  issue  of  manslaughter, 
based  upon  insulting  words  and  conduct  concerning  a  feraale  relative, 
wbich,  under  our  code  (article  597)  is  one  of  the  enumerated  adequate 
oauses  wbich  will  reduce  a  homicide  from  murder  to  manslaughter,  is,  we 
think,  manifest.  Was  theproposed  testimony  probably  true,  and  such  as 
would  likely  affect  the  result  upon  another  trial  of  the  case?  In  view  of 
what  the  deceased  had  told  the  witnesses  Bamard  and  Payne  about  de- 
fendant's  sister,  it  is  most  highly  probable,  we  think,  that  he  should  have 
told  Kay  the  same  thing,  and  that  Ray's  and  Dempsey's  testimony  to  the 
effect  that  Ray  communicated  the  matter  to  def  endant  just  a  short  time 
bef ore  the  shooting,  was  true.  That  defendant  had  been  informed  of  de- 
ceased's  slanderous  Statements  is  furthermore  borne  out  by  defendant'ß 
Statements  to  Jenks  as  aforesaid.  The  evidence  upon  this  point,  as  it 
fitood  bef  ore  the  jury  on  the  trial,  amounted  simply  to  defendant's  un- 
fiupported  declaration  that  he  killed  the  deceased  because  he  had  slandered 
bis  sister.  He  could  not  have  acted  upon  what  Barnard  and  Payne  had 
heard,  for  they  had  not  communicated  it  to  bim.  He  does  not  teil  Jenks 
from  whom  he  received  bis  information,  but  bestatesin  bis  own  testimony 
that  he  obtained  it  from  Ray  and  Dempsey.  Now,  if  Ray's  and  Demp- 
sey's  evidence  could  have  been  had  in  addition  to  this  other  testimony,  is 
it  not  altogether  probable  that  it  would  add  strength  to  this  defense,  and 
upon  another  trial  tend  to  change  the  result  from  murder  of  the  first  de- 
gree  to  manslaughter?  Under  the  circumstances  developed  we  think  it 
probable  that  such  result  might  be  effected.  There  was  no  effort  made 
by  the  State  to  prove  the  general  character  of  defendant's  sister  in  order 
to  ascertain  the  extent  of  the  provocation.  Penal  Code,  art.  599.  In  the 
absence  of  proof  that  her  general  character  for  chastity  was  bad,  the  reason- 
able  presumption  which  attacbes  to  all  females  would  be  that  it  was  good, 
and  that  language  derogatory  to  it  was  insulting,  slanderous,  and  defama- 
tory,  and  such  as  would  produce  in  the  mind  of  the  brother  of  a  virtuous 
sister  a  degree  of  anger,  rage,  and  resentment  calculated  to  render  bis 
mind  incapable  of  cool  reflection. 
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We  are  of  opinion  the  court  erred  in  overruling  defendanfe  motion  for 
a  new  trial  based  upon  the  absence  of  this  testimony.  The  other  questiona 
presented  on  the  record  and  discussed  in  the  brief  of  counsel  will  not  be 
passed  upon^  as  they  are  of  a  character  not  likely  to  arise  on  another  trial 
of  the  case. 

Because  the  court  erred  in  refusingthedefendant  a  new  trial,  the  judg- 
ment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 

Hurt,  J.,  absent. 


BüRRELL  HeNDRICKS  V.    ThE    StATE. 
No,  2903,    Deeided  Ma/rch  8. 

1.  Practice— Evidence. — The  rule  is  statutory  that  the  trial  coart  shall  permit 
testiinonj  to  be  introduced  at  any  stage  of  the  trial  before  the  conclusion  of  argument 
It  is  a  matter  confided  to  the  discretion  of  the  trial  judge,  and  his  action  will  not  be 
revised  onless  it  plainly  appears  that  he  abosed  his  discretion. 

2.  Same— New  TriaL — "  Where  the  Jury,  after  having  retired  to  deliberate  upon 
a  case,  have  received  other  testimony,"  etc.,  is  one  of  the  grounds  enumerated  in 
article  777  of  the  Code  of  Criminal  Procedure  as  entitling  a  convicted  defendant  to  a 
new  trial.  But  in  order  to  entitle  the  defendant  to  a  new  trial  upon  this  groond  the 
testimony  or  other  matter  received  in  evidence  by  the  jury  after  retir^nent  must  be  of 
sach  character  as  would  probably  influence  the  verdict.  In  this  case  the  clothes  wora 
by  the  deceased  when  shot  were  inadvertently  left  in  the  room,  which  was  afterwards 
assigned  to  the  jury  when  deliberating  upon  their  verdict,  and  the  said  clothes  wer© 
inspected  by  the  jury.  The  said  clothes,  however,  afforded  no  other  evidence  than 
had  been  adduced  on  the  trial,  and  the  Jurors  testified  on  the  hearing  of  the  motion 
for  new  trial,  not  only  that  the  inspection  of  the  clothes  did  not  affect  their  verdict, 
but  that  they  had  individually  made  up  their  minds  before  the  said  inspection  of  the 
clothes.  Hddy  that  under  the  circumstances  the  defendant  was  not  prejudioed,  and 
the  motion  for  new  trial  was  properly  overruled. 

Appeal  from  the  District  Court  of  Eobertson.  Tried  below  before 
Hon.  J.  N.  Henderson. 

This  conviction  was  for  murder  in  the  second  degree^  and  the  penaltj 
assessed  by  the  verdict  was  a  terra  of  five  years  in  the  penitentiary. 

So  f ar  as  the  facts  are  invol ved  in  the  rulings,  they  are  suflSciently  stated 
in  the  opinion  of  the  court. 

W.  L  Furdon,  for  appellant. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Jüdge. — Appellant  was  conyicted  in  the  lower 
court  of  murder  of  the  second  degree. 
Two  supposed  errors  are  relied  upon  for  a  rerersal  of  the  judgmeut. 
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The  first  is  that  af ter  appeljant  had  closed  his  testimony  the  State  called 
a  witness  in  rebuttal^  which  witness  was  permitted^  over  objection  of  de- 
fendant,  to  testify  in  füll  as  to  all  the  f acts  in  regard  to  the  homicide  f rom 
the  beginning  of  the  difficulty  to  its  end.  The  objection  was  that  the 
Said  witness,  being  called  in  rebuttal,  could  only  legally  testify  to  matters 
in  rebuttal,  and  could  not  testify  to  other  independent  matters,  or  gen- 
erally  as  a  witness  in  the  case.  Our  Statute  provides  that  '*  the  court 
shall  allow  testimony  to  be  introduced  at  any  time  before  the  argument 
of  a  cause  is  concludtd,  if  it  appear  that  it  is  necessary  to  a  due  adminis- 
tration  of  justice."  Code  Crim.  Proc,  art.  661.  This  matter  is  confided 
to  the  discretion  of  the  court,  and  its  action  will  not  be  revised  unless  it 
plainly  appears  to  have  been  abused.  Willson's  Crim.  Stats.,  sec.  2312; 
Farris  v.  The  State,  26  Texas  Ct.  App.,  106;  Testard  v.  The  State,  Id., 
260;  and  Nailey  v.  The  State,  ante,  387. 

The  second  supposed  error  complained  of  is  that  the  court  overruled 
defendant^s  motion  for  a  new  trial.  Amongst  the  various  enumerated 
statutory  causes  for  a  new  trial  set  forth  in  article  777,  Code  of  Proced- 
ure,  the  seventh  subdivision  is  "where  the  Jury,  after  having  retired  to 
deliberate  upon  a  case,  have  received  other  testimony,"  etc.  This  Statute 
in  this  particular  has  always  been  construed  to  mean  that  the  testimony 
or  other  matter  received  by  the  jury  after  their  retirement,  in  order  to 
demand  the  granting  of  a  new  trial,  must  be  such  as  would  probably  in- 
fluence  the  verdict.  Willson's  Crim.  Stats.,  sec.  2543;  McKissick  v.  The 
State,  26  Texas  Ct.  App.,  673;  Lucas  v.  The  State,  27  Texas  Ct.  App.,  322. 

As  bearing  upon  the  question  as  here  presented,  the  facts  proved  on  the 
motion  for  a  new  trial  were,  substantially,  that  the  clothing  worn  by  the 
deceased  at  the  time  of  the  homicide  had  been  left  inadvertently  by  some 
one  in  the  room  which  the  jury  subsequently  occupied  whilst  deliberating 
upon  their  verdict.  Some  one  of  the  Jurors  picked  up  one  of  the  garments, 
when  the  sheriff  or  bailiff  in  attendance  upon  them,  and  who  happened 
to  be  present  at  the  time,  remarked  that  the  clothing  was  that  which  the 
deceased  had  on  when  he  was  killed.  The  clothing  was  then  examined 
by  the  jury,  and  its  conditionand  appearancecommented  upon  before  they 
had  arrived  at  a  verdict.  But  each  of  the  Jurors  who  testified  as  to  the 
matter  on  the  trial  of  the  motion  for  a  new  trial  stated  positively  and  em- 
phatically  that  the  examination  of  said  clothing  did  not  in  any  manner 
affect  or  influence  his  verdict,  but  on  the  contrary,  that  his  verdict  was 
madenpalonefrom  the  evidence  heard  from  the  witnesses  upon  the  stand. 
The  clothing  showed  that  deceased  had  been  shot  in  the  back.  Thefact 
that  he  had  been  shot  in  the  back  was  testified  to  by  other  witnesses,  and 
admitted  by  defendant,  who  testified  on  the  trial.  In  explaining  the  bill 
of  exceptions  saved  by  defendant  in  relation  to  this  matter  the  learned 
trial  judge  says:  *^The  evidence  submittedof  the  Jurors  it  is  agreed  isa 
Statement  of  what  actually  occurred  as  to  all  the  jury.     The  Jurors  all 
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State  that  the  clothing  had  nothing  to  do  with  their  verdict^  and  it  is  the 
opinion  of  the  eourt  that  the  examination  of  the  clothes  did  not  prejudice 
the  case  with  the  jury.  As  to  the  shot  holes  in  the  back  of  the  garments, 
it  would  of  course  be  impossible  to  teil  whether  the  same  were  prodneed 
by  the  first  or  the  last  shot.  Dr.  Jones  and  the  defendant  both  testif j  as 
to  a  shot  in  the  reai%  and  the  shot  holes  in  the  back  of  the  garments  cor- 
respond  to  evidence  both  of  State  and  defendant;  *  *  *  and  it  is  the 
opinion  of  the  court,  after  reviewing  the  whole  case,  that  the  exhibition 
of  the  clothes  in  the  jury  room  could  not  have  operated  to  the  prejudice  of 
any  right  of  the  defendant,  this  opinion  being  corroborated  by  the  State- 
ments of  the  Jurors  themselves.'^ 

The  precise  question  here  presented  has  never  been  before  the  conrts  of 
this  State. 

In  McCoy  v.  The  State,  78  Georgia,  490,  it  was  held  that  *^for  the  jury, 
without  the  knowledge  or  consent  of  the  prisoner,  and  without  leave  of 
the  court,  to  receive  and  keep  in  their  room,  whilst  deliberating  on  the 
case,  the  gun  with  which  the  State  contends  the  homicide  was  committed, 
and  the  coat  worn  by  the  deceased  at  bis  death,  and  pierced  with  the  fatal 
shot,  is  unwarranted  bylaw.''  But  that  case  was  reversed  upon  other 
j^onnds. 

In  California  the  Statute  with  regard  to  new  trials  where  the  jury  has 
reeeived  evidence  out  of  court  is  substantially  similar  to  ours.  The  case 
l)eing  tried  was  libel,  based  upon  a  single  paragraph,  embracing  two  or 
ihree  lines  only,  of  a  pamphlet  which  contained  many  pages  of  libelous 
matter.  On  retiring  for  deliberation  the  jury  found  the  pamphlet  in  their 
room,  and  read  portions  of  it  besides  the  libelous  matter  charged.  It  was 
held  that  this  entitled  the  defendant  to  a  new  trial.  People  v.  Thomton, 
74  Cal.,  482. 

In  another  case  before  the  same  court,  it  was  shown  that  "  on  the  trial 
the  prosecution  ofFered  in  evidence  the  horns  of  an  animal  which  had  no 
peculiar  marks  upon  them,  but  which  were  identified  by  certain  of  its 
witnesses  as  the  horns  of  the  stolen  cow.  During  a  recess  of  the  court, 
while  the  judge  and  a  portion  of  the  Jurors  were  absent,  one  of  the  Jurors 
picked  up  and  examined  the  horns,  held  them  in  bis  hands  for  some  time, 
and  turned  them  over  and  looked  at  them.  It  was  held  that  the  exami- 
nation made  by  the  juror  did  not  amount  to  receiving  evidence  out  of 
court  so  as  to  Warrant  a  new  trial.     People  v.  Tipton,  73  Cal.,  405. 

In  the  case  of  Titus  v.  The  State,  where  the  jury  after  their  retirement 
procured  a  magnifying  glass  and  with  it  examined  the  wooden  fibers  stick- 
ing  to  the  dress  of  the  murdered  woman  and  compared  them  with  those  of 
a  wooden  platform,  both  the  dress  and  platform  having  been  introduced  in 
evidence  and  sent  with  them  to  their  room  by  the  court,  it  was  held  that 
"the  entire  identity  of  appearance  of  these  wooden  filaments  was  an  un- 
disputed  fact  in  the  case,  and  the  jury  therefore  knew  such  fact  as  well 
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before  making  their  test  as  tbey  did  afterwards.  *  *  *  If  there  had 
been  conflicting  evidence  touching  the  matter  looked  into  by  the  Jury,  the 
present  motion  would  have  assumed  a  very  different  aspect;  but  as  these 
facta  stand  we  are  entirely  satisfied  that  the  irregularities  did  not  in  the 
faintest  degree  prejudice  the  defendant,  nor  did  they  even  tend  todo  so/' 
Titas  T.  The  State  (New  Jersey  S.  C),  9  Crim.  L.  Magazine,  353. 

In  the  case  in  band  there  was  no  eonfliet  as  to  the  fact  that  deceased 
had  been  shot  in  the  back.  The  clothing  examined  by  the  jnry  only 
showed  the  same  fact.  The  jury  swear  they  decided  the  case  without 
reference  to  the  appearance  of  the  clothing;  in  other  words,  that  they  did 
not  receive  or  use  the  clothing  as  *' other  testimony"  in  the  case.  We 
can  not  nnder  these  facts  see  how  the  defendant  could  possibly  have  been 
prejadiced,  or  how  it  can  be  said  that  the  verdict  was  probably  influenced 
in  the  premises.  That  the  conduct  of  the  jury  in  examining  and  discuss- 
ing  the  appearance  of  the  clothing  was  an  irregularity,  we  can  not  deny, 
bat  we  do  not  believe  it  to  be  such  an  irregularity  as  would  authorize  us 
to  set  aside  the  verdict  and  judgment,  and  so  believing,  the  judgment  is 
affirmed. 

Aßnned. 

Hurt,  J«,  absent. 


E.  AND  J.  Wegner  v.  The  State. 
JTö«.  £88S  and  2884.    Decided  March  6,    Rehearing  refiued  March  £L 

1.  8cire  Fadas. — Bail  bonds  in  these  cases  required  the  principal  to  appear  before 
the  Crimioal  District  Court  of  Galveston  County  on  the  "  firet  Monday  in  November, 
188."  Hddy  fatally  defective,  because  it  obligates  the  principal  to  appear  at  atime 
when  a  legal  term  of  the  court  could  not  be  held. 

2.  Same— Alteration.— After  the  bonds  were  executed,  the  sheriff,  without  the 
knowledge  or  consent  of  the  sureties,  added  the  figure  "9"  after  the  figures  *'188," 
making  the  year  of  appearance  "  1889"  instead  of  "  188,"  as  originally  written.  Hetd, 
that  the  onauthorized  addition  of  the  said  figure  by  the  sheriff  vitiated  the  bond. 

On  Motion  por  Rehearino. 

8.     Same— Caaes  Obsolete.— Prior  to  the  adoption  of  the  codes  a  ball  bond  was 

sofficient  if  it  obligated  the  principal  to  appear  at  the court  of  the  proper  county 

at  the  next  term  thereof.  Such,  however,  is  not  now  the  law,  and  the  cases  of  Brite 
V.  The  State,  24  Texas,  219,  and  Wilcox  v.  The  State,  Id.,  544,  decided  under  the  old 
law,  are  obsolete.  Under  the  present  law  the  bond  must  State  the  time,  place,  and 
coart  when,  where,  and  before  which  the  defendant  is  bound  to  make  his  personal  ap- 
pearance. The  court  can  not  treat  an  objectionable  condition  as  mere  surplusage.  See 
the  opinion  for  a  coUocation  of  authorities  on  the  question. 
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Appeals  f rom  the  Criminal  District  Court  of  Galveeton.   Tried  below 
before  Hon.  C.  L.  Cleveland. 
The  cases  are  disclosed  in  the  opinion. 

A.  Sampson,  for  appellants. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Presidinq  Jüdoe. — These  two  appeals  are  from  judgments 
final  upon  foi'feited  bail  bonds,  and  the  records  in  both  cases  present  the 
same  question.  The  bail  bonds  were  for  the  appearance  of  one  Joe 
Browning  before  the  Criminal  District  Court  of  the  countyof  Galveston. 
With  regard  to  the  time  when  he  was  obligated  to  appear  it  is  agreed 
that  the  original  recitations  in  each  of  said  bonds  was  as  foUows,  -viz. : 
'*  Now,  if  the  said  Joe  Browning  shall  appear  before  the  Criminal  Dis- 
trict Court  at  the  next  term  thereof,  to  be  holden  in  and  for  the  county 
last  aforesaid  on  the  first  Monday  in  November,  A.  D.  188.'' 

After  said  bonds  were  executed,  the  sherifl,  without  the  knowledge  or 
consent  of  the  sureties,  added  the  figure  **  9"  after  the  letters  and  figures 
"A.  D.  188,"  making  the  year  of  the  appearance  *'A.  D.  1889,''  instead 
of  ''188,"as  originälly  written. 

In  ans  wer  to  the  scirefacias,  thesureties,  these  appellants,  pleaded  the 
alteration  in  said  bonds,  and  that  said  alteration  was  material  and  invali- 
dated  the  said  bonds.  They  furthermore  pleaded  that  the  said  bonds  as 
originally  entered  into  were  invalid  and  void,  because  they  obligated  the 
principal  to  appear  at  an  impossible  time  or  date. 

Both  of  these  positions  are  well  taken  under  the  agreed  Statement  of 
facts  sent  up  in  the  record.  A  bail  bond  is  fatally  defective  when  its 
conditions  require  the  appearance  of  the  principal  obligor  at  a  time  when 
there  can  legally  be  no  term  of  court  in  which  he  is  required  to  appear. 
Burnett  v.  The  State,  18  Texas  Ct.  App.,  283;  Thomas  v.  The  State, 
13  Texas  Ct.  App.,  496. 

Again,  a  material  alteration  in  an  Obligation  of  record,  as  a  bail  bond^ 
made  without  the  consent  of  the  obligors  at  the  instance  of  the  officers 
of  the  State,  will  discharge  the  obligors.  Gragg  v.  The  State,  18  Texas 
Ct.  App.,  295;  Heath  v.  The  State,  14  Texas  Ct.  App.,  213;  Grant  v. 
The  State,  8  Texas  Ct.  App.,  432;  Collins  v.  The  State,  16  Texas  Ct 
App.,  275. 

The  bail  bonds  being  void,  because  the  time  stated  in  them  being  an 
impossible  time,  no  legal  proceedings  could  be  taken  to  forfeit  them  as 
originally  executed;  and  the  alteration  being  material  and  without 
authority,  discharged  the  obligors  from  all  further  liability  upon  said 
bonds  had  they  been  valid  at  the  time  of  the  execution  of  said  obliga- 
tions. 
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The  juilgment  in  each  of  said  cases  iß  reversed  and  the  prosecutions 
are  dismissed. 

Reversed  and  dismissed. 

Hurt,  J.,  absent. 

On  Motion  por  Eehearinq. 

White,  Presiding  Judge.— The  State  has  filed  a  motion  for  a  re- 
hearing  in  this  case,  and  insists  that  those  portions  of  the  bail  bond 
which  we  have  held  fatally  defective,  and  upon  which  cur  opinion  re- 
versing  and  dismissing  the  case  was  based,  can  and  should  be  treated  as 
snrplusage,  and  that,  eliminating  them,  there  is  enough  left  in  said  bond 
to  make  it  valid  and  sufficient  under  our  Statute  prescribing  the  requisiteß 
for  bail  bonds.  In  support  of  this  position  we  are  cited  to  Brite  v.  The 
State,  24  Texas,  219  (which  was  a  case  on  recognizance  and  not  on  bail 
bond),  and  wherein  it  was  held  that  "  where  a  recognizance  binds  the 
party  to  appear  at  the  next  term  of  the  court  it  is  valid,  although  the 
court  can  not  lawfully  be  in  Session  at  the  time  stated  in  the  recogni- 
zance." That  decision  was  made  upon  a  recognizance  entered  into  in 
1853,  before  the  adoption  of  our  Penal  and  Criminal  codes,  as  was  also 
the  case  of  Wilcox  v.  The  State,  24  Texas,  544.  But  such  is  not  the  rule 
as  now  construed  with  reference  to  the  provisions  of  the  codes.  Barnes  v. 
The  State,  36  Texas,  332;  Williamson  v.  The  State,  12  Texas  Ct.  App.,  169. 
With  regard  to  bail  bonds,  the  condition  required  by  the  old  law  was 
that  the  obligor  would  "appear  at  theDistrict  Court  of  the  proper  county 
at  the  next  term  thereof."    Hart.  Dig.,  art.  2888. 

One  of  the  requisites  of  a  bail  bond  now  is  "  that  the  bond  state  the 
time  and  place  when  and  where  the  accused  binds  himself  to  appear,  and 
the  court  or  magistrate  before  whom  he  is  to  appear.  In  stating  the  time 
it  is  sufBcient  to  specify  the  term  of  the  court,  and  in  stating  the  place 
it  is  sufficient  to  specify  the  name  of  the  court  or  magistrate  and  of  the 
county."    Code  Crim.  Proc,  art.  288. 

"A  bail  bond  being  a  statutory  bond,  to  be  valid  as  such  must  in  every 
essential  particular  conform  to  the  Statute,  and  this  court  can  not  treat  an 
objectionable  condition  as  mere  surplusage."  Turner  v.  The  State,  14 
Texas  Ct.  App.,  168;  Waller  v.  The  State,  18  Texas  Ct.  App.,  414. 

In  this  case  the  bond  was  conditioned  that  the  obligors  were  to  appear 
not  onlyat  *'the  next  term,"  but  said  next  term  was  expressly  stated  to  be 
on  the  first  Monday  in  November,  A.  D.  188 — an  impossible  time. 

A  bail  bond  that  obligates  the  defendant  to  appear  at  a  term  of  the  court 
not  authorized  by  law  is  void.  Thomas  v.  The  State,  12  Texas  Ct.  App., 
417;  Thomas  v.  The  State,  13  Texas  Ct.  App.,  496;  Douglass  v.  The  State, 
26  Texas  Ct.  App.,  248. 
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The  authorities  which  wecited  in  our  original  opinion  not  only  snstain 
the  opinion,  bat  are  directly  in  point  and  applicable  to  the  questions  in 
the  caae.  Burnett  v.  The  State,  18  Texas  Ct.  App.,  283;  Heath  v.  The 
State,  14  Texas  Ct.  App.,  213;  Gragg  v.  The  State,  18  Texas  Ct.  App-,  295. 

linder  these  authorities  the  opinion  is  correct,  and  the  motion  for  re- 
hearing  is  accordingly  overruled. 

Motion  overruled. 

Hart,  J.,  absent. 


Thomas  Cochran  v.  The  State. 

m.  t867.    Dedded  Match  8, 

1.  Oharge  of  the  Cknirt— Manslaughter— "Adequate  Oause." — koj  oonditioo 
or  drcumstance  which  is  capable  of  creating  sudden  passion  sufflcient  to  lender  the 
mind  of  a  person  of  ordinary  temper  incapable  of  cool  reflection  may  constitute  "  ade- 
quate  cause/'  and  where  the  evidence  shows  a  nomber  of  conditions  or  circnmstanoes 
tending  either  singly  or  collectivelj  to  constitute  what  a  jury  might  oonsider  adequate 
cause,  the  Charge  of  the  court  should  leave  the  jury  at  liberty  to  consider  them  all  in 
determining  whether  or  not  adequate  cause  existed.  See  the  opinion  for  a  State  of  proof 
hM  to  demand  of  the  trial  court  an  instruction  in  conformity  with  this  ruie,  and  for  a 
oharge  upon  the  question  hdd  insufficient  because  too  reetrictive,  and  for  requested  in- 
Btructions  harmonizing  with  the  doctrine  above  announced,  in  ref  using  which  the  court 
erred. 

2.  Same— Self-DefenBe.— Upon  the  issue  of  self-defense  the  court  instmcted  the 
Jury  as  foUows:  *•  If  you  believe  from  the  evidence  before  you  that  the  deceased  John 
McLennan  made  an  assault,  as  hereinbefore  explained,  upon  the  defendant,  and  that 
the  assault  was  made  in  such  a  manner  as  to  reasonably  cause  defendant  to  believe  that 
his  life  wf^  in  danger,  or  that  he  was  in  danger  of  serious  bodily  injury  from  the  as- 
sault, then  he  was  not  bound  to  retreat,  but  could  stand  his  ground,  and  the  defendant 
would  have  the  right  to  defend  himself  by  any  means  In  his  power;  and  If  he  com- 
menced  to  shoot  as  a  means  of  defense,  he  would  be  justified  in  oontinuing  to  shoot 
until  he  had  reason  to  believe  that  he  was  out  of  danger;  and  if  you  can  believe  from 
the  evidence  that  the  defendant  shot  the  deceased,  and  that  he  believed  at  the  time  he 
did  so  he  was  in  danger  of  *  loeing'  his  life,  or  of  suffering  serious  bodily  injury  at  the 
hands  of  the  deceased,  and  that  he,  defendant,  acting  upon  such  apprehension  of  danger 
as  the  same  appeared  to  him,  then  in  case  you  so  believe  you  will  find  him  not  guilty.** 
HM,  insufficient  as  to  apparent  danger,  and  in  failing  to  instruct  the  jury  that  in  jndg- 
ing  of  the  danger  the  facts  and  circumstances  surrounding  the  defendant  must  be 
viewed  and  estimated  from  his  Standpoint  and  as  they  appeared  to  him.  The  mle  is 
that  '*  if  the  jury  might  believe  from  the  evidence  that  at  the  time  the  defendant  fired 
the  fatal  shot  the  deceased  was  making  a  violent  attack  upon  him  under  circumstances 
which  reasonably  indicated  an  intention  to  murder,  maim,  or  Inliict  upon  him  some  se- 
serious  bodily  injury,  and  the  weapon,  and  the  manner  of  its  use,  were  such  as  were 
reasonably  calculated  to  produce  either  of  those  results,  then  the  law  presumes  that  the 
deceased  intended  to  murder,  maim,  or  infliet  such  injury  upon  the  defendant;  and  the 
jury  should  have  been  so  instmcted  in  explicit  terms,  and  that  in  such  State  of  case  the 
homicide  would  be  justifiable."  Upon  this  subject  the  court  should  have  further  in- 
tructed  the  jury  that  if  the  conductof  the  deceased  at  the  time  of  the  homicide  was  such, 
under  the  circumstances,  as  to  reasonably  produce  upon  the  mind  of  the  defendant  the 
belief  that  the  deceased  was  then  about  to  kill  or  inflict  serious  bodily  injury  upon 
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him,  the  homicide  would  be  jostifiable,  althongh  in  fact  the  danger  was  not  real,  bnt 
only  apparent. 

8.  Practice — Evidence. — Defendant  proposed  to  prove  hy  his  witness  W.  that 
he,  W.,  was  standing  to  the  left  of  defendant  just  before  the  fatal  shots  were  fired,  and 
that  he  passed  behind  defendant  because  he  f eared  the  deceased  was  going  to  strike  at 
defendant  with  the  billiard  cue  and  miss  defendant  and  hit  him,  W.  Held,  that  the 
exclasion  of  the  proposed  evidence  was  error.  As  bearing  upon  the  probable  effect  of 
the  conduct  of  the  deceased  upon  the  defendant's  mind,  it  was  competent  to  prove  the 
effect  of  his  conduct  upon  a-bystander's  mind. 

Appeal  from  the  District  Court  of  Johnson^  on  change  of  venue  from 
Somervell.     Tried  below  before  Hon.  J.  M.  Hall. 

This  conviction  was  in  the  eecond  degree  for  the  murder  of  John  B.  Mc- 
Lennan, in  Somervell  County,  on  the  25th  day  of  December,  1885.  The 
penalty  assessed  by  the  verdict  was  a  term  of  five  years  in  the  penitentiary. 

The  homicide  was  committed  in  the  town  of  Glen  Böse,  in  the  saloon  of 
L.  B.  McLanahan,  a  diagram  of  which  appears  below: 
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Mart  Martin  was  the  iirst  witness  for  the  State.  He  testified,  in  sub- 
Btance,  that  he  was  in  McLanahan's  saloon  in  Glen  Eose  on  Christmas  day, 
1885,  at  the  time  of  the  killing  of  McLennan  by  the  defendant,  and  wit- 
nessed  that  tragedy.  McLanahan's  saloon  fronted  west,  and  had  three 
front  doors.  The  bar  counter  was  situated  in  the  northwest  corner  of  the 
room,  there  being  an  artesian  well  behind  and  near  the  east  end  of  the 
Bald  counter,  which  emptied  into  a  basin.  The  lunch  stand  was  in  the 
Bonthwest  corner  of  the  room.  The  billiard  table  stood  near  the  center  of 
the  room,  and  a  number  of  whiskey  barreis,  boxes,  etc.,  were  piled  against 
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the  wall  north  of  the  table.  The  stove  stood  east  of  the  billiard  table,  and 
the  back  door  was  in  the  east  end,  and  much  nearer  the  south  than  the 
north  side  of  the  room.  At  the  time  of  the  shooting  the  witness  was  Stand- 
ing at  the  bar  counter,  about  sixteen  feet  from  the  billiard  table,  and 
twelye  feet  from  the  defendant  and  deceased.  The  deceased  and  Bud 
Stroop  were  playing  billiards  just  before  the  shooting.  Defendant  entered 
the  saloon  at  the  back  door.  As  he  came  in  he  threw  his  hat  from  him. 
The  hat  feil  on  the  billiard  table,  and  from  the  table  to  the  iloor.  Bud 
Stroop  picked  up  the  hat,  handed  it  to  defendant,  and  said  something  to 
him  about  having  a  hard  game.  A  conversation  then  ensued  between  de- 
ceased and  defendant,  but  witness  could  not  hear  wbat  was  said.  He, 
however,  heard  defendant  say  to  deceased,  *  *  You  need  not  get  your  d — d  ass 
up  about  it.'*  Deceased,  who  then  held  his  cue  in  one  band,  with  the  large 
end  resting  on  the  floor,  patted  defendant  on  the  Shoulder  with  the  other 
band,  and  said  something  to  him  which  witness  did  not  hear,  and  about 
that  time  defendant  drew  his  pistol  and  fired  upon  deceased  four  times. 
The  first  ball  pasßed  between  deceased's  legs  and  went  into  the  floor,  the 
eecond  Struck  him  in  the  leg  about  the  knee,  the  third  in  the  breast,  and 
the  fourth  in  the  back  as  he  turned  to  walk  around  the  table,  his  cue  still 
in  his  band,  the  butt  end  down.  Deceased  feil  at  the  south  end  of  the 
table,  and  died  in  McLanahan's  arms.  Immediately  after  the  shooting 
defendant  ran  out  of  the  front  doors,  and  as  he  fled  Byrd  Humphreysex- 
claimed,  ''Get,  damn  you!'* 

Chas.  Chandler  testified  for  the  State  that  he  was  in  the  saloon  at  the 
time  of  the  tragedy.  Defendant  entered  the  saloon  at  the  front  door, 
passed  through  it  and  out  at  the  back  door.  He  came  back  through  the 
back  door  and  threw  his  hat  on  the  billiard  table.  Stroop  handed  the  hat 
back  to  him  and  said  something  at  which  the  defendant  laughed.  He 
then  passed  around  the  north  end  of  the  billiard  table.  He  met  deceased, 
who  was  Walking  towards  him,  at  the  northeast  corner  of  the  table.  De- 
ceased had  his  billiard  cue  in  his  right  band,  the  big  end  up,  and  pointing 
somewhat  over  his  Shoulder.  Witness  could  not  then  see  what  defendant 
was  doing  because  of  the  intervening  crowd.  He  could  not  hear  all  that 
was  said,  but  he  heard  the  deceased,  as  many  as  three  times,  say,  "That 
is  all  right;  I  am  no  fighting  man,  but  you  can't  run  over  me."  When 
he  spoke  the  last  time  witness  turned  to  leave  the  saloon,  and  before  he 
reached  the  door  he  heard  three  shots  fired  in  quick  succession.  Witness 
could  not  say  that  deceased  was  endeavoriug  or  threatening  to  strike  de- 
fendant with  the  cue,  but  when  he  last  saw  deceased  he  wasstanding  with 
his  billiard  cue  pointing  up  and  backwards  over  his  right  Shoulder,  the 
large  end  up. 

L.  B.  McLanahan  testified  for  the  State  that  he  was  standing  at  the 
lunch  counter  when  the  difficulty  between  the  defendant  and  the  deceased 
began.     At  the  beginning  of  the  row  he  pressed  through  the  crowd  and 
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placed  himself  between  the  contending  parties.  He  said  to  defendant, 
"  Tommie,  I  want  no  difficulty  here."  Defendant  replied,  "  I  don't  want 
saj  trouble;  I  proposed  to  pay  for  the  game  and  treat  the  house  if  that 
will  satisf  j  him/'  Defendant  then  asked  the  deceaeed  his  name^  and  if 
he,  defendant,  moved  any  of  the  billiard  balls.  Deceased  replied  that 
none  of  the  balls  were  moved.  Witness  then  placed  a  band  on  the  Shoulder 
of  both  defendant  and  deeeased.  Deceased  reaehed  over  witness  and 
patted  defendant  on  the  breast,  saying,  **  I  am  not  afraid  of  you/'  He 
did  this  three  tiines,  each  time  pushiug  witness  against  defendant  and 
forcing  defendant  back  towards  the  pile  of  whiskey  barreis.  Each  time  he 
patted  defendant  on  the  breast,  defendant  said,  **  Keep  your  hands  off  of 
me/'  The  shooting  commenced  when  the  deceased  patted  the  defendant's 
breast  the  third  time.  Three  shots  were  fired,  two  of  which  took  effect, 
one  in  the  thigh  and  the  other  in  the  breast  of  deceased.  Oii  receiving 
the  shot  in  the  breast  the  deceased  passed  aroand  the  end  of  the  table, 
where  witness  eased  him  to  the  floor.  He  died  a  f e w  minutes  later  without 
saying  a  word.  The  billiard  cue  which  the  deceased  bad  at  the  time  of 
the  killing  was  a  22-oance  Instrument,  capable  of  producing  death.  De- 
fendant was  a  small,  and  the  deceased  a  large,  powerful  man. 

J.  W.  Campbell  testified  for  the  State  that  he  heard  the  shooting  from 
his  livery  stable,  300  or  400  f eet  distant  from  the  saloon.  Four  shots  were 
fired  at  the  time  of  the  killing.  One  shot  was  fired  behind  the  saloon  be- 
fore  the  four  shots  were  fired  in  the  saloon.  Defendant  always  kept  his 
horses  at  witness's  stable,  and  had  some  there  at  the  time  of  the  tragedy, 
but  his  saddle  horse  was  not  one  of  them. 

Warmack  testified  for  the  State  that  he  was  the  proprietor  of  the  barber 
Shop  ad  joining  McLanahan's  saloon.  He  heard  a  shot  firea  outside  of  the 
saloon,  and  on  looking  out  he  saw  the  defendant,  Byrd  Humphries,  and 
L.  J.  Ward  Coming  towards  the  saloon  from  the  direction  of  Campbell's 
stable.  Soon  af  terwards  he  heard  three  shots  fired  in  the  saloon,  and  saw 
a  number  of  people  rush  out  of  the  saloon  doors. 

Mr.  Allen  testified  for  the  State  that  he  was  one  of  the  jury  of  inquest, 
and  examined  the  body  of  the  deceased.  One  ball  entered  the  leg  above 
the  knee,  another  just  below  the  breast  bone  in  the  pit  of  the  stomach, 
and  the  third  entered  the  back. 

Soaps  testified  for  the  State  that  he  saw  the  defendant  leave  McLana- 
han's  saloon  immediately  af  ter  the  shooting.  He  trotted,  bareheaded,  to- 
wards CampbeU's  stable  until  he  reaehed  Willingham's  störe,  when  he 
fitopped,  straightened  up,  and  exclaimed,  "I  am  the  wolf  of  the  woods!'* 
Duggan  corroborated  the  testimony  of  this  witness. 

The  witnesses  for  the  defense  corroborated  those  for  the  State  as  to  what 
occurred  prior  to  the  shooting  up  the  point  where  the  deceased  accosted 
the  defendant  af  ter  Stroop  picked  up  the  hat  and  handed  it  to  the  defend- 
ant. The  remainder  of  the  testimony  of  the  defense  witnesses  is  taken  from 
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correct  statement  of  the  same  contained  in  the  brief  of  the  defendant's 
couQsel;  as  follows : 

"Byrd  Humphries,  the  man  who  was  with  the  defendant  all  the  time^ 
farther  testified  as  follows:  ^Defendant  then  walked  to  the  north  side 
of  the  table,  and  the  stranger,  who  they  called  McLennan,  walked  from 
near  the  sonth  end  of  the  table  around  on  east  side,  and  met  defendant 
near  northeast  corner  of  the  table,  and  told  him  not  to  throw  bis  hat  on 
that  table  any  more.  Defendant  told  him  that  he  thought  he  was  one  of 
the  boys  he  knew  when  he  threw  bis  hat;  that  he  did  not  know  he  was  a 
stranger  to  him,  and  asked  if  he  had  moved  any  of  the  balls  or  interf ered 
with  thegame,  and  deceased  said  no.  Defendant  begged  bis  pardon,  and 
stated  that  if  he  had  moved  the  balls  or  interf  ered  with  the  game  he  woold 
pay  for  it,  and  they  could  play  it  over  again.  Deceased  replied,  '  That 
is  all  right,  but  you  can't  ran  a  blind  calf  over  me/  Defendant  asked 
bis  name.  Deceased  replied, '  My  name  is  Jones.  I  am  no  fighting  man, 
but  I  am  not  afraid  of  you.*  Bud  Stroop  spoke  up  and  said,  *No,  Tom, 
bis  name  is  John  B.  McLennan.*  Deceased  then  said,  ^  Yes,  my  name 
is  John  B.  McLennan,  but  I  am  not  afraid  of  you,*  at  same  time  chang- 
ing  the  end  of  bis  cue  and  advancing  toward  defendant,  and  shaking  bis 
left  band  at  defendant,  and  holding  bis  cue  with  big  end  up  in  bis  right 
band.  He  walked  up  to  defendant  and  tapped  him  about  the  breast,  say- 
ing,  '  I  have  heard  of  you,  but  I  am  not  afraid  of  you.*  Defendant  said^ 
'  I  have  proposed  every thing  that  is  fair,  and  you  will  please  keep  your 
hands  off  of  me.  I  am  willing  to  pay  for  the  game  and  treat  the  crowd^ 
if  that  will  satisfy you.*  About  that  time L.  B.  McLanahan  walked  in  be- 
tween  them,  and  said  he  wanted  no  trouble  there,  and  defendant  said  he 
wanted  no  trouble;  that  he  had  proposed  to  do  everything  that  was  fair. 
Deceased  reached  over  McLanahan  and  tapped  or  grabbed  at  defendant 
with  bis  left  band,  at  the  same  time  holding  bis  cue  up  in  bis  right  band 
in  striking  position.  About  tbis  time  Rufe  Wilson  came  in  and  shoved 
deceased  back  against  the  north  end  of  the  table,  and  deceased  went 
around  the  table;  and  just  as  he  got  on  the  east  side  he  raised  bis  cue  np 
in  bis  right  band,  and  advanced  on  defendant,  said,  '  Ood  d — ^n  you,  I 
will  kill,*  or  *  fix  you,'  at  same  time  extending  bis  left  band  toward  de- 
fendant, and  when  he  got  in  two  or  three  feet  of  defendant,  defendant 
fired  three  times.  Defendant  retreated  or  backed  some  eight  or  ten  feet» 
and  deceased  advanced  on  him  ten  or  fifteen  feet.*** 

Rufe  Wilson  testified  as  follows:  ^*  The  next  thing  I  noticed  after  the 
conversation  between  the  defendant  and  Stroop  was  defendant  and  de- 
ceased Standing  near  the  northeast  corner  of  the  billiard  table,  with  Mc- 
Lanahan between  them.  I  heard  defendant  say,  *  I  have  proposed  every- 
thing that  is  fair;  I  have  begged  your  pardon;  I  have  proposed  to  pay  for 
the  game  and  to  treat  the  crowd.*  At  same  time  deceased  was  reaching 
across  McLanahan  with  bis  left  band,  as  if  to  take  hold  of  defendant,  or 
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to  slap  him,  at  same  time  holding  bis  cne  in  bis  rigbt  band  in  a  etriking 
Position,  and  defendant  was  saying,  '  Eeep  your  bands  off/  Tben  I  ran 
in  and  sboved  deceased  back  eigbt  or  ten  feet,  and  be  caugbt  me  witb  bis 
lef t  band  about  tbe  upper  vest  button  and  slung  me  against  the  table^  and 
tben  advanced  on  defendant,  saying,  *I  will  fix/  or  '  kill  you;'  and  tben 
tbe  firing  began.  I  beard  tbree  sbots.  Defendant  would  weigb  about 
130  or  135  pounds,  and  deceased  about  175  pouuds,  and  was  a  very  stout 
man.  I  know  tbat,  for  I  bad  bold  of  bim,  and  be  tore  my  vest  and  slung 
me  against  tbe  billiard  table/' 

S.  B.  Walker  testified  substantially  tbe  same  as  Byrd  Humpbries,  and 
in  addition  tbat  at  tbe  time  tbe  sbots  were  fired  "  Kufe  Wilson  sboved  de- 
ceased back,  and  tben  deceased  advanced  toward  defendant  witb  bis  cue 
in  bis  rigbt  band,  witb  big  end  up,  and  in  striking  position,  and  said, 
'  I  will  fix,  or  kill  you,  d — n  you,'  and  defendant  drew  bis  pistol  and  fired.'' 
Tbis  witness  was  standing  at  tbe  nortb  end  of  tbe  table. 

W.  W.  Wilsbire  testified  as  foUows:  ^'At  tbe  time  of  tbe  sbooting  I 
was  standing  overon  left  band  side  of  defendant,  wbere  I  bad  been  stand- 
ing from  tbe  time  I  went  around  tbere.  I  saw  deceased  advancing  toward 
defendant  from  back  on  east  side  of  tbe  table,  witb  bis  left  band  out 
toward  defendant  and  tbe  billiard  cue  in  bis  rigbt  band,  witb  big  end 
np,  bolding  it  in  a  striking  position.  Wben  I  saw  tbis  I  passed  rigbt  be- 
bind defendant,  and  to  bis  rigbt  side;  and  just  tben  defendant  said, 
*  Eeep  your  bands  off,  or  I  will  kill  you,'  and  fired  tbree  times.  I  tbink 
deceased  could  bave  killed  defendant  witb  tbat  cue."  Nearly  every  wit- 
ness testified  tbat  tbe  crowd  was  packed  in  between  wbere  tbe  contending 
parties  stood  on  tbe  nortb  side  of  tbe  billiard  table  and  tbe  bar  counter, 
sbowing  tbat  tbe  State  witness,  Mart  Martin,  could  not  bave  seen  tbe 
parties  at  tbe  time  of  tbe  sbooting. 

Tbe  defendant  testified  tbat  be  left  bome  tbat  morning  witb  about 
t2700  in  bis  pocket,  witb  wbicb  to  purcbase  cattle;  tbere  being  no  banks 
in  tbat  section  be  bad  to  carry  bismoney  witb  bim;  tbat  to  protect  bim- 
seif  and  bis  money  be  put  bis  pocket  pistol  in  bis  coat  pocket;  tbat  be 
lived  two  mites  from  Glen  Rose^  tbat  be  passed  tbrougb  town  in  tbe  morn- 
ing witbout  stopping,  and  went  beyond  tbere  five  or  six  miles,  and  re- 
tnrned  by  Glen  Rose  to  buy  some  fencing  wire  for  a  friend;  tbat  be 
bougbt  tbe  wire,  and  loaned  bis  borse  to  a  friend  to  ride  out  in  tbe  coun- 
try;  went  to  tbe  botel  and  got  bis  dinner,  and  tben  went  to  tbe  saloon 
and  passed  tbrougb,  and  retumed  tbrougb  tbe  back  door;  as  be  entered 
tbe  back  door  a  drunken  man  took  bis  bat  and  put  an  cid  one  on  bis 
bead;  tbat  be  tbrewtbe  bat,  and  it  feil  onor  over  tbe  billiard  table;  tbat 
Bud  Stroop  picked  it  up  and  banded  it  to  bim,  and  told  bim  tbat  tbey 
bad  a  bard  game  and  not  to  interfere;  tbat  be  apologized  to  Stroop,  and 
tbat  Stroop  told  bim  be  bad  not  moved  tbe  balls  or  interfered  witb  tbe 
game;  tbat  be  walked  to  tbe  nortb  end  of  tbe  table,  and  tbrew  tbe  old 
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bat  on  the  whiskey  barreis.  ''I  turned  and  walked  up  about  the  northeast 
comer  of  the  table,  and  the  deceased  came  up  and  said  to  me,  'I  haye 
heard  of  you  before,  and  you  can't  run  oTer  me.'  I  told  him  I  did  not 
intend  any  barm  by  what  I  had  done;  that  if  I  had  interfered  with  the 
game  I  wonld  pay  for  it,  and  pulled  out  a  half  dollar  and  proposed  to 
pay  for  the  game;  he  refnsed  to  accept  that;  then  I  proposed  to  treat  the 
crowd,  and  he  ref used  that;  h«  advanced  to  me  and  slapped  my  jaws  a 
time  or  two,  and  slapped  me  on  the  breast,  and  took  hold  of  my  collar, 
at  the  same  time  holding  bis  billiard  cue  in  bis  right  band;  I  asked  him 
bis  name;  he  said,  ^  My  name  is  Jones;'  Bud  Stroop  spoke  up  and  said, 
'No,  Tom,  bis  name  is  John  B.  McLennan;'  he  said,  *  Yes,  by  God,  my 
name  is  John  B.  McLennan;  I  am  no  fighting  man,  but  d — ^n  you,  you 
can't  run  a  blind  calf  over  me.'  I  told  him  I  wanted  no  trouble  with 
him,  and  to  keep  bis  hands  ofF  of  me.  About  that  time  I  noticed 
L.  B.  McLanahan  standing  there  at  my  side,  and  rather  between  us;  he 
seemed  to  be  considerably  excited,  and  I  was>  too.  McLanahan  said, 
'Tom,  I  don't  want  any  trouble  bere;'  I  told  him  I  did  not,  and  tbati 
had  done  all  I  could  to  settle  the  matter.  In  the  meantime  McLennan 
was  shoving  McLanahan  back  against  me.  I  gave  back,  and  would  keep 
my  hands  up  before  my  face  to  ward  oflf  bis  slaps.  Just  then  Rufe  Wil- 
son came  in  and  shoved  McLennan  back  some  ten  feet,  as  I  thought,  and 
he  slung  Wilson  loose,  and  came  at  me  with  his  cue  up  in  bis  right  band 
in  ßtriking  position,  with  big  end  up,  sajring,  '  I  will  fix,  or  kill  you,  Gtod 
d — n  you.'  Just  at  that  instant  I  pulled  my  pistol  and  fired  three  shots. 
*  *  *  The  deceased  looked  to  me  like  a  very  powerful  man,  and 
that  he  would  weigh  175  or  180  pounds.  I  weighed  132  pounds,  and  was 
not  stout.  I  know  he  was  very  mad  when  he  started  at  me  the  last  time; 
he  was  gritting  his  teeth  andswearing  that  he  would  kill  me,  and  be  had 
thrown  Wilson  out  of  the  way,  and  had  refused  to  accept  all  my  ofEers. 
I  feit  that  he  would  kill  me  with  that  cue  when  he  reached  me,  and  I 
shot  him  to  save  my  own  lifo.  I  did  not  want  to  hurt  the  man.  I  had 
never  seen  him  before,  and  had  notbing  against  him  on  earth,  and  I  shot 
to  save  my  own  life." 

The  general  reputation  of  appellant  as  a  peaceable,  quiet,  inoffensive 
man  was  proved  by  nineteen  witnesses,  who  had  known  him  from  eight 
to  thirty-five  years.     This  was  not  controverted. 

Poindexter  £  Padleford,  for  apppellant. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Pesiding  Jüdge. — This  appeal  is  from  a  judgment  of  convio- 
tion  for  murder  of  the  second  degree. 

The  main  errors  complained  of  are  the  Instructions  given  by  the  coart 
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in  the  Charge  npon  manslaughter  and  seif -defense.  The  facta  in  the  case 
clearly  raised  both  o£  these  issues^  and  demanded  of  the  court  a  piain  and 
pertinent  exposition  of  the  law  applicable  to  the  facts  which  presented 
them. 

Deceased  and  def endant  were  ßtrangers,  who  had  never  seen  each  other 
before  the  fatal  meeting.  Defendant  came  into  the  room  where  deceased 
and  another  were  engaged  in  a  game  of  billiards.  As  he  entered  the  door 
Bome  one  pulled  off  bis  hat  and  placed  another  upon  bis  head,  which  he 
jerked  off,  and  in  throwing  it  from  bim  it  feil  upon  the  billiard  table. 
Deceased  became  enraged^  approached  defendant,  and  addressed  bim  in 
an  angry  and  threatening  manner.  Defendant  apologized;  made  every 
effort  to  pacify  bim;  begged  for  peace.  Deceased  would  accept  no  apol- 
ogj,  but  became  more  and  more  enraged  and  threatening  in  bis  words  and 
conduct.  He  had  bis  billiard  cue  in  bis  band,  uplifted  in  a  striking  at- 
titnde,  and  slapped  defendant  in  the  face  or  on  the  breast.  Defendant 
was  much  the  smaller  man,  and  unable  to  contend  with  bim.  He  gave 
back,  or  was  ptished  back  by  third  parties,  until  he  had  retrejited,  or  been 
shoved,  to  the  wall.  Deceased,  too,  was  shoved  back  by  third  parties, 
who  were  endeavoring  to  separate  and  keep  them  apart,  but  deceased 
pushed  by  these  parties,  advanced  again  with  bis  drawn  billiard  cue,  a 
deadly  weapon,  swearing  he  would  kill  defendant;  and  when  he,  the  de- 
ceased, had  gott^n  within  four  or  six  feet  of  defendant,  but  not  within 
striking  distance  of  bim,  at  the  time,  with  said  billiard  cue,  the  defendant 
fired  the  fatal  shots  in  rapid  succession. 

There  is  no  evidence  that  when  deceased  slapped  or  tapped  defendant 
on  tbe  face  or  breast  he  inflicted  either  pain  or  bloodshed  upon  bim. 

As  to  what  would  constitute  "  adequate  cause"  suflßcient  to  reduce  the 
homicide  to  manslaughter,  the  court,  in  the  seventh  paragraph  of  ita 
Charge,  instructed  the  jury  as  follows: 

'^  By  the  expression  adequate  cause  is  meant  such  as  would  commonly 
produce  a  degree  of  rage,  anger,  resentment,  or  terror  in  the  mind  of  aper- 
Bonof  ordinary  temper  sufficient  to  render  the  mind  incapable  of  cool  re- 
flection.  Insulting  words  or  gestures,  however  insulting  they  may  be,  or 
an  assault  and  battery,  so  sligbt  as  to  show  no  intention  to  inflict  pain  or 
injury,  are  not  adequate  causes  sufficient  to  reduce  a  homicide  from  the 
degree  of  murder  to  the  grade  of  manslaughter.  But  an  assault  and  bat- 
tery, causing  pain  or  bloodshed,  is  a  sufficient  cause  to  reduce  an  unlaw- 
fiü  homicide  to  the  grade  of  manslaughter." 

Thie  is  the  only  explanation  of  adequate  cause  given.  Under  the  facts 
it  was  insufficient,  and  was  calculated  to  mislead  the  jury.  In  like  cir- 
cumstances  tbis  identical  Charge  was  given  by  the  same  learned  trial  judge 
in  Hawtborne^s  case,  ante,  page  212,  and  Judge  Willson,  delivering  the 
opinion  of  the  court,  says:  'MVhile  this  portion  of  the  charge  is  ab- 
ßtractly  correct,  it  is  not  applicable  to  the  evidence.     There  was  no 
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proof  *  *  *  of  an  assault  and  battery,  causing  pain  or  blood- 
ahed.  Under  this  Charge  the  onlj  ^adequate  cause'  was  an  assault  and 
battery  ♦  *  ♦  upon  the  defendant,  causing  pain  or  bloodshed.  Of 
course  the  jury  would  conclude  under  this  Charge  that  adequate  cause  did 
not  exist  because  no  such  assault  and  battery  was  committed.  ♦  *  * 
Adequate  cause  should  not  have  been  so  restricted.*  Any  condition  or  cir- 
oumstance  which  is  capable  of  creating  sudden  passion  sufficient  to  render 
the  mind  of  a  person  of  ordinary  temper  incapable  of  cool  reflection  may 
constitue  ^adequate  cause/  and  where  the  evidence  shows  a  number  of 
oonditions  or  circumstances  tending  either  singly  or  coUectively  to  consti- 
tute  what  a  jury  might  consider  adequate  cause,  the  court  should  leave 
the  jury  at  liberty  to  consider  them  all  in  determining  whether  or  not  ade- 
quate cause  existed.  ♦  *  *  The  jury  should  have  been  left  free  to 
determine  the  question  of  ^adequate  cause'  from  all  the  facts  in  evidence 
tending  to  show  such  cause,  instead  of  being  restricted  as  they  were  by 
the  Charge  to  a  Single  cause,  and  that  a  cause  not  shown  by  the  evidence/' 
Willson's  Crim.  Stats.,  sec.  1030;  Orman  v.  The  State,  24  Texas  Ct.  App., 
495;  Miles  V.  The  State,  18  Texas  Ct.  App.,  156;  Wadlington  v.  The  State, 
19  Texas  Ct.  App.,  266;  Johnson  v.  The  State,  22  Texas  Ct.  App.,  206. 

Defendant's  counsel  excepted  to  the  sufficiency  of  the  charge  of  the 
court  upon  manslaughter,  and  asked  the  court  to  give  the  f oUowing  re- 
quested  instructions: 

*^1.  That  you  may  understand  the  diflference  between  murder  in  the 
second  degree  and  manslaughter,  you  are,  in  connection  with  the  general 
Charge  of  the  court  upon  murder  in  the  second  degree  and  manslaughter, 
further  instructed  as  follows:  When  an  unlawful  killing  takes  place 
under  the  immediate  influence  of  sudden  passion,  and  no  cause  exists 
which  will  under  the  law  justify  or  excuse  its  commission,  then  in  order 
to  determine  whether  such  homicide  is  murder  in  the  second  degree  or 
manslaughter,  the  true  test  is,  was  there  adequate  cause  to  produce  such 
passion?  If  such  adequate  cause  existed,  the  homicide,  if  not  justifiable, 
would  be  manslaughter.  If  such  adequate  cause  did  not  exist,  and  if  the 
homicide  was  not  justifiable,  then  it  would  be  murder  in  the  second  degree. 

*'  2.  And  you  are  f urther  instructed  that  any  condition  or  circumstance 
which  is  capable  of  creating  and  does  create  sudden  passion,  such  as  anger, 
rage,  sudden  resentment,  or  terror,  rendering  the  mind  incapable  of  re- 
flection, whether  accompanied  by  bodily  pain  or  not,  is  in  law  'adequate 
cause.' 

"  3.  And  in  this  case  if  you  should  find  from  the  evidence  that  the  de- 
fendant shot  and  killed  John  McLennan,  and  that  at  the  time  he  did  so 
the  actions  and  words  of  said  McLennan,  taken  in  connection  with  the 
physical  strength  of  the  said  McLennan,  was  of  such  nature  as  to  produce 
'adequate  cause/ as  above  explained,  and  did  produce  such  'adequate 
cause '  sufficient  to  render  the  defendant's  mind  incapable  of  cool  reflec- 
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tion,  and  if  nnder  the  immediate  influence  of  anger,  rage,  sudden  resent- 
ment»  or  terror  the  defendant  shot  aud  killed  said  John  McLennan,  and 
if  yon  are  satisfied  from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  did  not  kill  said  McLennan  in  eelf -defense,  then  you  should  find 
him  guilty  of  manslaughter/' 

These  instructions  were  apt,  pertinent,  and  comprehensive,  and  it  was 
error  for  the  court  to  refuse  them. 

Upon  the  law  of  seif -defense,  applicable  to  the  f  acts  of  the  case  as  made 
by  the  evidence,  we  are  also  of  opinion  that  the  Charge  of  the  court  was 
insufficient  as  to  apparent  danger,  and  in  not  instructing  the  jury  that  in 
jndging  of  the  danger  the  facts  and  circumstances  surrounding  the  de- 
fendant must  be  viewed  and  estimated  from  his  standpoiut,  and  as  they 
appeared  to  him. 

''If  the  jury  might  believe  from  the  evidence  that  at  the  time  the  de- 
fendant fired  the  fatal  shot  the  deceased  was  making  a  violent  attack  upon 
him,  under  circumstances  which  reasonably  indicated  an  Intention  to  mur- 
der,  maim  (or  inflict  upon  him  serious  bodily  injury),  and  the  weapon  and 
the  manner  of  its  use  were  such  as  were  reasonably  calculated  to  produce 
«ither  of  those  results,  then  the  law  presumed  that  the  deceased  intended 
to  murder  or  maim  (or  inflict  such  injury  upon)  the  defendant,  and  the 
jury  should  have  been  so  instructed  in  explicit  terms  (Penal  Code,  art.  571; 
Kendall  v.  The  State,  8  Texas  Ct.  App.,  569),  and  that  in  such  State  of 
case  the  homicide  would  be  justifiable.  Furthermore,  upon  this  subject 
the  Charge  should  have  instructed  the  jury  that  if  the  conduct  of  the  de- 
ceased at  the  time  of  the  homicide  was  such  under  the  circumstances  as* 
to  reasonably  produce  upon  the  mind  of  the  defendant  the  belief  that  the 
deceased  was  then  about  to  kill  or  inflict  serious  bodily  injury  upon  him, 
the  homicide  would  be  justifiable,  although  in  fact  the  danger  was  not 
real,  but  only  apparent.'*'  Jones  v.  The  State,  17  Texas  Ct.  App.,  602; 
Bell  V.  The  State,  20  Texas  Ct.  App.,  445;  Spearman  v.  The  State,  23 
Texas  Ct.  App.,  224;  Patillo  v.  The  State,  22  Texas  Ct.  App.,  586;  Brum- 
ley  V.  The  State,  21  Texas  Ct.  App.,  222.  Defendant's  special  requested 
instructions,  which  were  ref used,  called  the  attention  of  the  court  to  the 
defects  in  the  charge  above  pointed  out. 

Defendant  offered  to  prove  by  the  witness  Wilshire,  who  was  standing 
just  to  the  left  of  defendant  immediately  before  the  shots  were  fired,  that 
**the  reason  he  (the  witness)  passed  from  defendant's  left  sidearound  be- 
hind  his  back  to  his  right  side,  was  that  he  (witness)  expeqted  that  de- 
ceased would  strike  at  defendant  with  that  billiard  cue,  and  that  he  feared 
deceased  might  miss  defendant  and  hit  him.'' 

An  analogous  question  is  discussed  in  Thomas  v.  The  State,  40  Texas, 
36,  and  it  was  held  that  such  character  of  evidence  was  admissible,  as 
tending  to  explain  the  effect  the  acts  of  the  party  would  likely  have  pro- 
duced  upon  the  accused.     It  was  said  that  *'the  effect  produced  on  a  by- 
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ßtander  by  the  conduct  of  the  party  would  illustrate  the  e£fect  likely  to 
be  produced  on  the  mind  of  the  accused  himself ,  and  we  can  perceive  no 
good  reaeon  why  it  should  not  have  been  allowed/^  It  was  error  to  reject 
the  evidence. 

For  the  errors  above  discussed  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded, 

Hurt^  J.^  absent. 


Matt  Sisk  v.  Thb  State. 

No.  £860.    Decided  March  12, 

1.  Peijiiry.-— Indictment  for  perjury  is  sufficient  as  to  materiality  if  it  cbarges 
generally  tbat  the  Statements  upon  which  perjury  is  assigned  are  material  withoat 
alleging  facts  which  show  them  to  be  so.  See  the  Statement  of  the  case  for  the  cbarg- 
ing  part  of  an  indictment  for  perjury  Jield  sufficient. 

2.  Same— Charge  of  the  Court.— It  was  not  error  for  the  court  in  its  chargeto 
select  from  amongtbe  several  Statements  assigned  as  perjury  tbat  which  was  material, 
and  submit  it  to  the  jury. 

8.  Same — Evidence. — See  the  Statement  of  the  case  for  evidence  ?idd  to  support 
the  allegation  tbat  the  bouse  described  in  the  indictment  was  an  out  bouse  wbere  per- 
sons  resorted  for  the  purpose  of  card  playing. 

4.  Same — Charge  of  the  Court— It  was  objected  to  the  charge  of  the  court  tbat 
it  omitted  to  submit  to  the  jury  the  question  of  the  intoxication  of  the  accused  at  the 
time  be  made  the  alleged  false  Statement,  or  at  the  time  of  the  card  playing.  But  the 
court  charged  the  statutory  principle  tbat  '*a  false  Statement  made  througb  inadvertence, 
or  under  agitation,  or  by  mistake,  is  not  perjury."  Held,  tbat  the  Omission  was  not 
error;  and  tbat  the  charge  as  given  was  sufficient  to  require  the  jury  to  consider  the 
mental  condition  of  the  accused  at  the  time  be  made  the  Statement  or  at  the  time  the 
Cards  were  played. 

5.  Same — Evidence. — As  bearing  directly  upon  the  issue,  the  State  was  properly 
permitted  to  prove  tbat  defendant  testified  before  the  grand  jury  tbat  be  had  not  seen 
any  card  playing  in  the  room  described  in  the  indictment. 

6.  Same. — The  foreman  of  the  grand  jury  which  presented  the  indictment  against 
the  accused  was  introduced  as  a  witness  by  the  State,  and  as  a  means  of  refr^ing 
bis  memory  as  to  the  Statements  of  the  accused  before  the  said  grand  jury  was  per- 
mitted to  read  the  indictment,  to  which  proceeding  the  defense  objected.  ffeld,  tbat 
the  proceeding  was  not  error. 

7.  Same — Practice. — The  admission  of  testimony  immaterial  to  the  issue  and  hann- 
less  in  its  effect  does  not  constitute  material  error. 

8.  Same. — An  accused  can  not  be  beard  to  complain  of  the  rejection  of  defensive 
testimony  which  was  irrelevant  and  immaterial  and  could  not  affect  the  result  of  the 
trial. 

9.  Same. — The  defense  proposed  to  prove  wbat  a  grand  juror  said  in  the  grand  jury 
room  at  the  time  defendant  testified  before  the  said  grand  jury  about  the  defendant 
then  being  in  an  intoxicated  condition.  ffeid,  tbat  the  proposed  proof  was  properly  ex- 
cluded  as  mere  bearsay,  and  as  not  Coming  witbin  the  rule  of  res  gesUB  under  the  facts 
of  tbis  case. 

10.  Practice— Continuance. — In  the  absenoe  of  a  bill  of  exception  to  the  rullDg, 
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thia  court  will  not  revise  tbe  action  of  the  court  below  in  ref using  an  application  for 
continoance. 

11.  Same— Postponement. — Even  though  material ,  if  tbe  abeent  testimony  relied 
upon  for  postponement  of  tbe  tiial  does  not  appear  to  be  probably  tnie,  tbe  postpone- 
ment  is  properly  refused. 

Appeal  from  the  District  Court  of  Parker.  Tried  below  before  Hon. 
J.  W.  Patterson. 

The  appellant  was  awarded  a  term  of  fire  years  in  the  penitentiary  upon 
his  convietion  forperjuryunderahindictment,  thechargingpartof  which 
reads  as  follows: 

*  *  *  *'Matt  Sisk,  on  or  about  May  23,  1889,  in  the  county  and 
State  aforesaid,  did  then  and  there  personally  appear  before  the  duly  or- 
ganized  grand  jury  for  said  county,  which  was  then  and  there  in  session 
for  the  May  Term  of  the  District  Court  for  said  county,  and  of  which  said 
grand  jury  W.  J.  Carson  was  then  and  there  the  legally  appointed  fore- 
man;  and  the  said  Matt  Sisk  did  then  and  there  take  his  corporal  oath 
and  was  duly  sworn  as  a  witness  before  said  grand  jury,  said  oath  being 
then  and  there  duly  administered  to  him  by  the  said  foreman  of  the  said 
grand  JU17,  who  was  then  and  there  authorized  by  law  to  administer  the 
same,  and  which  said  oath  was  so  administered  for  theends  of  public  jus- 
tice; whereupon  it  then  and  there  became  and  was  a  material  inquiry  be- 
fore said  grand  jury,  and  necessary  for  the  due  administration  of  the 
criminal  law  of  said  State,  whether  the  said  Matt  Sisk  had  seen  any  cards 
played  in  Frank  Hathaway^s  room,  in  the  town  of  Weatherford,  in  said 
county  and  State,  which  said  room  was  then  and  there  an  out  house  where 
people  did  then  and  there  resort;  and  whether  he,  the  said  Matt  Sisk,  had 
played  cards  in  said  room  since  the  firet  day  of  September,  1888,  with 
sereral  persons,  among  whom  were  Ab  Lewis  and  Ben  Hartgraves,  about 
the  month  of  April,  1889;  and  the  said  Matt  Sisk  did,  on  the  day  herein- 
bef ore  first  named,  in  said  county,  before  and  to  the  said  grand  jury,  un- 
der  the  sanction  of  said  oath,  administered  to  him  as  aforesaid,  willfully 
and  deliberately  State  and  testify  that  he  had  not  seen  any  cards  played 
in  the  town  of  Weatherford,  in  said  county  and  State,  since  the  first  day 
of  September,  1888,  in  Frank  Hathaway's  room,  and  that  he  had  not 
played  cards  in  said  town  of  Weatherford  and  in  Frank  Hathaway^s  room 
since  the  first  day  of  September,  1888,  and  that  he  did  not  play  cards 
about  the  month  of  April  or  in  the  month  of  April,  1889,  with  Ab  Lewis 
and  Ben  Hartgraves  or  either  of  them,  in  said  Frank  Hathaway's  room, 
in  said  town  of  Weatherford,  in  said  county  and  State;  whereas  in  truth 
and  in  f act  the  said  Matt  Sisk  had  seen  cards  played  in  Frank  Hathaway's 
said  room  in  said  town  of  Weatherford  and  in  said  county  of  Parker, 
State  aforesaid,  since  the  first  day  of  September,  1888;  and  the  said  Matt 
Sisk  did  play  cards  in  or  about  the  month  of  April,  1889,  in  said  Frank 
Hathaway's  said  room,  in  the  town,  county,  and  State  aforesaid,  with  Ab 
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Lewis  and  others,  which  said  room  was  then  and  there  an  out  house  where 
people  did  then  and  there  resort;  which  said  Statements  so  made  bj  the 
Said  Matt  Sisk  before  and  to  the  grand  Jury,  as  aforesaid,  were  willfully 
and  deliberately  f  alse,  and  the  said  Matt  Sisk  knew  them  to  be  f alse  when 
he  made  them — ^against  the  peace  and  dignity  of  the  State." 

The  State  first  introduced  in  evidence  the  minutes  of  the  District  Court 
of  Parker  County  for  the  May  Term,  1889,  showing  the  Organization  of 
the  grand  jury  as  charged  in  the  indietment. 

W.  J.  Carson,  the  foreman  of  the  grand  jury  before  which  the  perjury 
was  alleged  to  havebeen  committed  and  which  returned  this  indietment, 
was  the  first  witness  for  the  State.  He  stated  that  unless  he  was  permit- 
ted  to  read  the  indietment  to  ref resh  his  memory  he  could  not  repeat  the 
forms  of  the  questions  propounded  by  him  to  thedefendant  when  the  de- 
fendant  testified  before  the  grand  jury.,  Over  the  objections  of  defend- 
ant  he  was  permitted  to  read  the  indietment.  He  then  stated  that  after 
administering  the  oath  to  defendant  he  asked  defendant  if  he  saw  any 
Card  playing  in  Frank  Hathaway's  room  in  Weatherford,  Parker  County, 
Texas,  subsequent  to  September  1,  1888,  and  if  he  played  cards  in  that 
room  with  Ab  Lewis  or  Ben  Hartgraves  and  others  on  or  about  April  1, 
1889,  or  during  said  month.  In  reply  to  these  questions  the  defendant 
replied  promptly  in  the  negative.  Witness  designated  the  Hathaway  house 
to  defendant,  and  read  to  him  f  rom  the  Statutes  to  show  him  that  he  would 
not  criminate  himself  by  testifying  about  the  matter.  Defendant  did  not 
appear  to  the  witness  to  be  drunk  when  he  testified  before  the  grand  jury. 
Two  other  members  of  the  grand  jury  testified  to  substantially  the  same 
facts,  corroborating  Carson  in  every  particular. 

Two  witnesses.  Bell  and  Buchanan,  testified  that  they  played  poker 
with  Cards  in  Frank  Hathaway's  room  in  Weatherford  on  the  23d  day  of 
April,  1889.  Defendant,  Ben  Hartgraves,  and  Ab  Lewis  played  in  the 
same  game.  Defendant  quit  the  game  before  it  closed  and  went  to  sleep  on 
Hathaway^s  bed.  The  entire  party  drank  whiskey  during  the  game,  the 
defendant,  more  than  the  others,  becoming  affected  by  the  liquor.  Buch- 
anan testified  that  after  he  was  indicted  for  playing  that  game,  and  while 
his  case  was  pending,  defendant  asked  him  what  he  was  going  to  swear  in' 
court  about  the  matter.  Witness  replied  that  he  was  going  to  teil  all  about 
it,  and  defendant  replied  that  he  did  not  blame  witness  for  telling  the  truth 
about  it,  but  that  he  was  so  drunk  when  he  played  he  did  not  kuow  what 
he  was  doing;  that  when  he  woke  up  on  Hathaway^s  bed  on  that  evening 
he  was  at  a  loss  to  know  when  or  how  he  got  there.  The  house  in  which 
was  Hathaway's  room  stood  on  Austin  Avenue,  about  forty  feet  north  of 
the  saloon  on  the  northeast  corner  of  the  square.  The  ground  floor  was 
partitioned  off  into  three  rooms,  the  front  room  being  Hathaway's  room, 
and  the  one  in  which  the  games  were  played.  That  room  contained  a  bed, 
table,  washstand,  bookcase,  chairs,  etc.     The  other  two  rooms  contained 
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nothing  bat  a  number  of  mattresses.  A  shed  room  adjoined  the  honse, 
which  until  recently  before  the  playing  had  been  occupied  by  Ed  Boyd  as 
a  restaurant. 

Ed  Boyd  testified  f or  the  State  that  he  occupied  the  shed  room  ad join- 
ing  Hathaway's  room  as  a  restaurant  until  April  16, 1889.  Witness  often 
had  Orders  to  serve  oysters  in  Hathaway^s  room  as  late  as  midnight.  As 
often  as  he  went  into  that  room  he  saw  several  parties  sitting  around,  but 
never  saw  any  card  playing.  People  went  in  and  eut  of  that  room  with 
great  frequency  while  witness  kept  that  restaurant.  It  was  a  common 
thing  for  the  young  men  about  town  to  have  oysters  served  in  their  bed 
rooms  after  night.     State  closed. 

W.  C.  Patterson  testified  for  the  defense  that  he  was  the  proprietor  of 
a  hotel  in  Weatherford,  situated  about  100  feet  north  of  the  Hedrick 
building,  of  which  said  building  Hathaway's  room  was  a  part.  Witness 
rented  the  said  Hedrick  building  about  November  1, 1888,  and  occupied  it 
in  part  as  a  storage  house  for  f umiture  until  about  January  1, 1889.  Frank' 
Hathaway  occupied  the  first  room  on  the  ground  floor  as  a  sleeping  apart- 
ment  when  the  witness  first  rented  it,  and  continued  to  so  occupy  it  dur- 
ing  witness's  tenancy.  He  continued  to  occupy  the  said  room  under  Mr. 
Miller^  who  succeeded  witness  as  landlord.  Witness  again  rented  the 
building  about  the  middle  of  April,  1889,  and  Hathaway  continued  to 
occupy  the  said  room  until  about  May  1,  when  witness  rented  the  entire 
ground  floor  to  a  business  firm.  During  all  of  the  time  covered  by  this 
testimony  Hathaway  boarded  at  the  witness's  hotel.  The  witness  visited 
Hathaway^s  room  very  often,  but  never  saw  a  game  of  cards  played,  nor 
a  deck  of  cards  in  the  room.  The  room  was  fumished  as  a  gentleman's 
sleeping  room. 

James  Gibson  testified  for  the  defense  that  he  saw  the  def endant  when 
he  was  taken  before  the  grand  jury  on  the  day  alleged  in  the  indictment. 
He  was  then  so  drunk  that  he  was  unable  to  walk  without  staggering. 

H.  S.  Sisk,  sheriff  of  Parker  County,  and  uncle  of  the  defendant, 
testified  in  his  behalf  that  on  the  day  of  the  alleged  card  playing  in  Hath- 
away^s  room  he,  witness,  was  informed  of  the  playing  and  that  defendant 
was  participating  in  the  game.  Witness  went  to  the  Hedrick  building 
with  the  Intention  of  breaking  into  Hathaway's  room  and  arresting  the 
parties,  but  concluded  that  the  room  was  a  private  sleeping  apartment 
and  decided  that  he  had  no  authority  to  enter  it  by  f orce.  Defendant 
was  very  drunk  at  the  time  of  the  card  playing.  He  was  drinking  heavily 
when  called  before  the  grand  jury  in  May,  1889,  but  witness  could  not 
say  how  drunk  he  was  on  that  occasion.  Very  little  whiskey  would  affect 
the  defendant.     The  defense  closed. 

Two  witnesses  for  the  State  testified  in  rebuttal  that  they  saw  the  de- 
fendant during  the  time  he  was  before  the  grand  jury;  that  they  observed 
htm  closely,  and  did  not  think  he  was  drunk. 
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Albert  Stevenson  and  H,  W,  Euteman,  for  appellant. 
W.  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  JuDGB. — We  do  not  think  the  exceptions  to  the  indietment 
are  maintainable,  and  we  hold,  therefore,  that  they  were  correctly  over- 
ruled.  It  is  charged  that  the  statetnents  upon  which  perjury  is  assigned 
were  material,  and  this  general  avernient  is  suflßcient  withoiit  alleging  the 
facts  which  show  materiality.  Washington  v.  The  State,  22  Texas,  Ct. 
App.,  26;  Partain  v.  The  State,  Id.,  100.  With  respect  to  the  allegations 
as  to  the  character  of  the  house  in  which  the  card  playing  oceurred,  we 
think  they  show,  when  considered  in  connection  with  the  allegations  of 
materiality,  that  said  house  was  an  out  house  where  people  resorted  at  the 
time  of  Card  playing. 

In  the  Charge  to  the  jury  the  judge  designated  the  material  statement 
assigned  as  perjury,  said  statement  being  that  defendant  "did  not  play 
Cards  about  the  nionth  of  April,  or  in  the  month  of  April,  A.  D.  1889, 
with  Ab.  Lewis  and  Ben  Hartgraves,  or  either  of  them,  in  the  said  Frank 
Hathwa/s  room,  in  said  town  of  Weathei-ford,  in  said  county  and  State.'' 
It  was  proper  for  the  court  to  thus  designate  f  rom  among  the  several  State- 
ments assigned  as  perjury  that  which  was  material,  and  submit  it  alone  to 
the  jury.  Washington  v.  The  State,  23  Texas  Ct.  App.,  336;  Jackson  v. 
The  State,  15  Texas  Ct.  App.,  579;  Donaho  v.  The  State,  14  Texas  Ct. 
App.,  638. 

We  think  the  evidence  sustains  the  allegation  in  the  indietment  that  at 
the  time  the  card  playing  oceurred  the  house  in  which  it  oceurred,  known 
aA  Hathway's  room,  was  an  out  house  where  people  resorted,  within  the 
meaning  of  the  Statute  prohibiting  card  playing  in  such  houses.  Penal 
Code,  art.  355.  The  fact  that  the  room  in  which  the  card  playing  oceur- 
red was  occupied  at  the  time  as  a  bed  room  did  not  prevent  it  f  rom  being 
an  ''out  house"  within  the  meaning  of  that  term  as  used  in  the  Statute. 
As  we  understand  the  construction  placedupon  the  term  "out  house "by 
our  Supreme  Court  in  the  cases  of  Wheelock  v.  The  State,  15  Texas,  253, 
257, 260,  the  house  in  question  in  this  case  was  an  "  out  house  '*  at  the  time 
of  the  card  playing. 

''A  false  statement  made  through  inadvertence,  or  under  agitation,  or 
by  mistake,  is  not  perjury.''  Penal  Code,  art.  189.  This  provision  of  the 
law  was  given  in  Charge  to  the  jury,  and  it  was  unnecessary,  we  think, 
that  the  jury  should  have  been  instructed  as  to  the  intoxication  of  the  de- 
fendant at  the  time  he  made  the  alleged  false  statement,  or  at  the  time  the 
card  playing  oceurred.  It  was  for  the  jury  to  determine  from  the  evi- 
dence whether  or  not  the  alleged  false  statement  was  wilfully  and  delib- 
erately  made,  or  whether  it  was  made  through  inadvertence,  or  under  ag- 
itation, or  by  mistake,  and  in  determing  this  they  would,  of  cöurse,  take 
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into  consideration  the  mental  condition  of  the  defendant  at  the  time  he 
testified  and  at  the  time  of  the  card  plajing. 

Defendant'B  bill  of  exception  No.  3  shows  no  error.  It  was  competent 
for  the  State  to  show  that  the  defendant  testified  before  the  grand  jury 
that  he  had  not  seen  any  card  playing  in  Frank  Hathaway's  room.  Such 
testimony  bore  directly  upon  the  issue  in  the  case^  and  was  in  support  of 
the  allegations  in  the  indictment. 

It  was  not  error  to  permit  the  witness  Carson  to  read  the  indictment, 
and  thereby  ref resh  his  memory  as  to  the  Statements  made  by  the  defend- 
ant when  testifying  before  the  grand  jury.  White  v.  The  State,  18  Texas 
Ct.  App.,  57;  Hubby  v.  The  State,  8  Texas  Ct.  App.,  597.  Said  Carson, 
after  examining  the  indictment,  testified  from  memory  as  to  defendant's 
Said  Statements. 

Bill  of  exception  No.  6  shows  no  material  error.  The  question  and 
answer  complained  of  were  immaterial  to  the  issue  submitted  to  the  jury, 
and  were  harmless. 

Bills  of  exception  Nos.  7  and  8  show  no  error,  as  the  rejected  testimony 
was  irrelevant  and  immaterial,  and  could  not  legitimately  have  affected 
the  result. 

Bill  of  exception  No.  10  shows  no  error.  It  was  not  competent  for  the 
defendant  to  prove  what  a  grand  juror  said  in  the  grand  jury  room,  at 
the  time  defendant  testified  there,  as  to  the  defendant  being  then  in  an 
intoxicated  condition.  Such  testimony  would  have  been  mere  hearsay, 
and  not  within  the  rule  of  res  gestcB  under  the  facts  of  this  case. 

There  is  no  bill  of  exception  in  the  record  to  the  overruling  of  defend- 
ant's  application  for  a  continuance,  and  we  are  therefore  not  required  to 
revise  that  ruling. 

We  can  not  say  that  any  error  was  committed  in  refusing  defendant's 
application  to  postpone  the  trial  to  enable  him  to  obtain  the  testimony  of 
the  witness  Pickard — that  is,  any  such  error  as  entitles  the  defendant  to 
have  the  conviction  set  aside.  While  the  absent  testimony  may  be  regarded 
as  material,  we  can  not  say,  in  view  of  the  evidence  adduced  on  the  trial, 
that  it  was  probably  true.  On  the  contrary  the  truth  thereof  appears  to 
US  to  be  improbable. 

We  have  carefully  considered  each  of  the  supposed  errors  presented  in 
the  record,  and  our  conclusion  is  that  no  good  reason  appears  for  a  re- 
yersal  of  the  judgment,  and  it  is  therefore  affirmed. 

Affirmed, 

Hurt,  J.,  absent. 
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28  4^1  Ex  Parte  T.  W.  Tipton. 

Gonstitutional  Law— Ck>xuitruction  of  Statutes.— The  role  has  been  heretofore 
laid  down,  and  is  now  re-asserted,  that  "  where  an  act  has  been  pMssed  by  the  Legisla- 
tupe,  signed  by  the  proper  officers  of  each  house,  appioved  by  the  Govemor,  and  filed 
in  the  office  of  the  Secretary  of  State,  it  constitutes  a  reoord  which  is  conclusive  evl- 
dence  of  the  passage  of  the  act  as  enrolled.  Neither  the  Journals  kept  by  the  Legisla- 
ture,  nor  the  bill  as  originally  introduced,  nor  amendments  attached  to  it,  nor  parol 
evidence  can  be  recelved  to  show  that  an  act  of  the  Legislature,  properly  enrolled,  au- 
thenticated,  and  deposited  with  the  Secretary  of  State,  did  not  become  a  law.  This 
öourt  for  the  purpose  of  informing  itself  of  the  existence  or  terms  of  a  law  can  not  look 
beyond  the  enrolled  act  certified  to  by  those  officers  who  are  charged  by  the  Constitu- 
tion with  the  duty  of  certifying,  and  with  the  dnty  of  declaring  what  laws  have  been 
enacted."  Under  this  rule  this  court,  to  inquire  inio  the  Status  of  the  Act  of  April  5. 
1889,  providing  for  the  inspection  of  oils,  etc. ,  can  not  go  behind  the  authenticated 
Statute  itself.  But  note  the  opinion  to  the  efifect  that,  in  any  event,  the  contention  in 
this  case  arising  upon  the  confiicting  recitals  of  the  Journals  of  the  Senate  and  those  of 
the  House  of  Representatives,  said  Journals  being  of  equal  weight  and  credit,  the  Jour- 
nals of  the  House,  which  sustains  the  act  as  promulgated,  being  supported  by  corrobo- 
rative  evidence,  would  be  held  to  prevail. 

Habeas  Corpus  od  original  application  to  the  Court  of  Appeals  from 
Smith  County. 
The  opinion  states  the  case. 

Finlayy  Marsh  S  Butler  and  McLemore  <&  Camphell,  for  the  relator. — 
Our  Position  is  that  the  Texas  "Inspection  Law^*  is  invalid  by  reason  of 
the  erroneous  enrollment  of  the  proviso  at  the  end  of  section  3  of  tbe 
act.  And  in  support  of  this  position  we  quote  from  and  comment  upon 
the  foUowingauthorities: 

Jones  V.  Hutchinson,  43  Ala.,  721:  "We  regard  it  as  being  now  well 
settled  that  courts  can,  and,  if  necessary,  will  look  behind  a  printed  Stat- 
ute to  the  legislative  records  to  ascertain  whether  it  has  a  legal  exist- 
ence.'^  In  said  case  it  appears  that  the  Senate  bill  was  amended  in  the 
House  by  the  addition  of  the  proviso.  The  Senate  refused  to  concur  in 
the  araendment,  whereupon  the  Senate  was  notified  by  the  House  com- 
mittee  that  the  House  had  receded  from  its  amendment,  and  the  bill  was 
thus  engrossed— that  is  to  say,  without  the  amending  proviso.  In  making 
the  enrolled  bill  the  said  proviso  was  copied  into  it  as  a  part  thereof ,  and 
this  erroneously  enrolled  bill  was  signed  by  the  Speaker  of  the  House  and 
the  President  of  the  Senate  and  approved  by  the  Governor.  Held:  That 
the  bill  which  was  signed  and  approved  was  not  the  bill  which  had  been 
passed  by  the  two  houses,  and  that  the  bill  which  had  passed  the  two 
houses  had  never  been  signed  or  approved;  and,  therefore,  the  act  in 
question  did  not  have  the  force  or  validity  of  law. 

Moody  V.  State,  48  Ala.,  115:     In  this  case  it  appears  that  the  House 
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bill  was  amended  in  the  Senate  and  passed;  the  amendments  were  con- 
curred  in  and  the  bill  as  amended  was  passed  by  the  House.  In  pre- 
paring  the  enrolled  bill  the  said  amendments  were  omitted  and  the  bill 
was  thus  signed  and  approved.  ffeld:  That  such  facts  being  established 
by  the  Journals  of  the  two  houses,  the  said  bill  never  acquired  the  force  of 
law,  but  was  "whoUy  void  and  imposes  no  legal  Obligation  on  anybody. 
Said  act  beiug  void,  it  follows  that  the  indictment  under  which  the  de- 
fendant  was  convicted  is  also  void,  and  the  sentence  and  judgment  of  the 
court  on  the  same  are  erroneous  and  must  be  reversed  and  the  defendant 
discharged." 

Moog  V.  Bandolph,  77  Ala. ,  597 :  In  this  case  the  House  Journal  showed 
that  the  enroUing  clerk  omitted  to  incorporate  in  the  enrolled  bill  a  ma- 
terial  amendment,  which  was  a  component  part  of  the  complete  bill  as  it 
passed  these  two  legislative  bodies,  and  the  bill  in  this  shape  was  signed 
and  approved.  Held:  That  such  Omission  vitiates  the  entire  bill.  The 
court  says:  '^The  bill  passed  by  the  General  Assembly  is  not  the  one  ap- 
proved by  the  Govemor,  and  the  one  approved  by  the  Governor  is,  e  con- 
verso,  not  the  one  passed  by  the  General  Assembly. '' 

Sayre  v.  PoUard,  77  Ala.,  608:  This  decision  is  to  the  same  effect  as 
that  announced  in  the  preceding  case.  See  also  Stein  v.  Leeper,  78  Ala- 
bama, 517,  to  the  same  eflfect. 

Spangler  v.  Jacoby,  14 111.,  297:  This  is  a  leading  case  and  an  acknowl- 
edged  authority  upon  the  proposition.  The  opinion  says:  '*  The  printed 
Statute  book  is  evidence  of  the  acts  contained  therein.  It  is  not,  however, 
conclusive,  but  may  be  corrected  by  the  original  acts  on  file  in  the  Secre- 
tary's  office.  It  is  competent  to  go  behind  a  printed  Statute  and  show  f  rom 
the  enrolled  law  that  it  is  erroneously  published.  The  Journals  of  either 
branch  of  the  Legislature  are  the  proper  evidence  of  the  action  of  that 
branch  upon  all  matters  before  it.  In  our  opinion  it  is  clearly  competent 
to  show  from  the  Journals  of  either  branch  of  the  Legislature  that  a  par- 
ticular  act  was  not  passed  in  the  mode  prescribed  by  the  Constitution,  and 
thus  defeat  its  Operation  altogether.  *  *  *  And  when  a  contest  arises 
as  to  whether  the  act  was  thus  passed  the  Journal  may  be  appealed  to  to 
Bettle  it.  It  is  the  evidence  of  the  action  of  the  House,  and  by  it  the  act 
must  stand  or  fall.  It  certainly  was  not  the  Intention  of  the  framers  of 
the  Constitution  that  the  signatures  of  the  Speakers  and  executive  should 
furnish  conclusive  evidence  of  the  passage  of  a  law.^' 

Brown  v.  Mayor,  86  Tenn.,  732:  "  The  Journals  will  be  considered  in 
determining  the  validity  of  an  act  of  the  Legislature.^* 

Attorney-General  v.  Rice,  64  Mich,  385:  **If  the  Constitution  has  not 
been  complied  with  in  the  passage  of  an  act,  that  fact  must  be  shown  by 
the  printed  Journals.'* 

People  ex  rel.  v.  McElroy,  40  N.  W.  Rep.,  750  (Mich.  Sup.  Court,  1888): 
After  reviewing  the  cases  holding  a  contrary  doctrine,  the  court  says:    "I 
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am  of  the  opinion  that  the  right  of  the  courts  to  look  into  the  Journals  for 
certain  purposes  should  be  sustained,  rather  than  to  hold  that  the  enroll- 
ment  and  authentication  of  the  act,  as  enroUed  by  the  proper  oflScers,  ig 
conclusive.  The  court  certainly  ought  to  have  the  right  to  open  the  Jour- 
nals of  the  Legislature  to  ascertain  whether  the  fraud  or  mistake  of  some 
Clerk  or  employe  of  the  Legislature  or  its  committees  has  not  impoeed 
upon  the  Statute  books  a  difüerent  law  from  the  one  actually  passed  by 
the  Legislature/' 

State  V.  McClelland^  18  Neb.^  236  (1885) :  In  this  case  an  act  was  passed 
by  both  branches  of  the  Legislature  creating  the  office  of  register  of  deeds 
in  counties  having  not  less  than  15,000  inhabitants.  The  bill  was  then 
enrolled,  certified,  and  approved.  In  the  enroUed  biU  the  number  of  in- 
habitants stated  is  1500.  The  court  says  that  it  is  thus  seen  that  the  bill 
as  passed  **  was  never  presented  to  or  approved  by  the  Governor,  while  the 
bill  actually  approved  was  not  passed  by  either  house."  Held:  That  the 
act  was  of  no  force  and  effect.  The  opinion  says:  '*  The  Journals  of  each 
house  were  evidently  intended  to  f  urnish  the  public  and  the  courts  with 
the  means  of  ascertaining  what  was  actually  done  in  each  brauch  of  the 
Legislature,  and  they  are  to  be  treated  as  authentic  records  of  the  pro- 
ceedings,  and  the  court  may  resort  to  theni  when  the  validity  of  an  act  is 
questioned  upon  the  ground  of  the  failure  of  the  Legislature  to  observe  a 
matter  of  substance  in  its  passage,  for  the  purpose  of  ascertaining  whether 
the  constitutional  provisions  have  been  substantially  complied  with  or  not. 
The  certificate  of  the  presiding  officera  is  merely  prima  facie  evidence  that 
an  act  has  been  duly  passed,  and  will  be  overthrown  if  it  appears  from  the 
Journals  that  it  was  not.*' 

Opinions  of  the  Justices,  35  N.  H.,  579:  The  bill  as  enrolled,  signed, 
and  approved  contained  a  clause  which  it  was  claimed  was  not  in  the  bill 
when  passed.  The  Journals  showed  that  säid  clause  had  been  added  by 
the  Senate  as  an  amcndment  af  ter  the  bill  had  passed  the  House,  but  failed 
to  show  that  the  House  had  concurred  in  the  amendment.  Held:  That 
Said  act  ^'is  not,  nor  is  any  part  of  it,  legally  valid  and  binding  as  a  law 
and  Statute.'' 

Opinions  of  the  Justices,  52  N.  H.,  622;  This  was  a  similar  case,  and 
the  opinion  affirms  the  previous  decision.  The  court  says  that  the  enrolled 
bill  i%  prima  facie  evidence  that  the  act  was  formally  passed  and  approved, 
but  that  the  Journals  of  either  house  may  be  resorted  to  for  the  purpose 
of  showing  the  contrary,  and  that  when  thus  shown  the  act  will  be  held 
invalid  and  of  no  effect  as  a  law. 

Berry  v.  Railroad,  41  Md.,  446:  "  We  think  the  court  is  bound  to  look 
not  only  behind  the  printed  Statute  book,  but  beyond  the  forms  of  authen- 
tication of  the  bill  as  recorded.  *  *  *  And,  applying  this  rule  to  the 
present  case,  we  can  have  no  doubt  whatever  that  the  third  section  of  the 
act  in  question,  as  that  act  was  sealed  and  approved  by  the  Governor,  iß 
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materially  differeut  from  the  third  section  of  the  act  as  it  passed  the  two 
houses  of  the  Legislature.  We  must  therefore  declare  that  particular  sec- 
tion of  the  act  to  be  null  and  void/'  See  Legg  v.  Mayor,  42  Maryland^ 
to  the  eame  effect  and  apprdving  this  decision. 

State  ex  rel.  v.  City  of  Hastings,  24  Minn.,  78:  "An  enroUed  bill  prop- 
erly  authenticated  is  presnmed  to  have  been  passed  in  accordance  with  the 
requirements  of  the  Constitution.  This  presumption,  however,  is  not  con- 
clusive,  but  may  be  overthrown  by  reference  to  the  legislative  Journals/' 

In  re  Venderberg,  28  Kans.,  243:  **The  enroUed  bill  is  very  strong 
presumptive  evidence  of  the  regularity  of  the  passage  of  the  act  of  the 
legislative  power  of  a  State,  and  it  is  conclusive  evidence  of  such  regu- 
larity and  validity  unless  the  Journals  of  the  Legislature  show  clearly, 
conclusively,  and  beyond  all  doubt  that  the  act  was  not  passed  regularly 
and  legally." 

Worthen  v.  Badgett,  32  Ark.,  515:  "Although  when  an  act  appears 
in  a  Statute  book  purporting  to  have  been  approved  by  the  Governor  and 
published  by  authority  of  law  the  presumption  is  that  it  was  regularly 
passedy  yet  it  is  well  settled  that  courts  can,  and  if  necessary  will, 
look  behind  the  printed  Statute  to  the  legislative  records  to  ascertain 
whether  it  was  in  fact  passed  in  accordance  with  the  forms  and  in  the 
manner  prescribed  by  the  Constitution;  and  such  has  been  the  practice 
of  this  court."  See  to  same  effect  Smither  v.  Garth,  33  Ark.,  17;  and 
Chicot  County  v.  Davis,  40  Ark.,  200. 

Brady,  District  Attomey,  v.  West,  50  Miss.,  17:  In  this  case  the 
correctness  of  the  enroUed  bill  was  challenged,  and  the  Senate  Journal 
fihowed  that  its  amendment  was  not  contained  in  the  enrolled  bill.  Held: 
That  the  enroUment  was  not  conclusive  evidence  of  the  verity  of  the  bill, 
and  that  resort  to  the  Journals  for  the  detection  of  error  was  rightf  uUy 
had.    Cites  and  approves  Jones  v.  Hutchinson,  43  Ala.,  supra. 

The  State  v.  Brown,  20  Fla.,  407:  It  was  contended  that  the  bill 
was  amended  in  the  Senate;  that  the  amendment  was  concurred  in  by 
the  House,  but  that  the  enrolled  bill  did  not  contain  the  amendment. 
The  court  says:  **If  the  Journals  show  conclusively  that  any  material 
portion  of  a  bill  as  passed  was  omitted  in  the  enrolling,  so  that  it  may 
be  considered  that  the  act  as  approved  was  not  passed  by  the  Legislature^ 
and  does  not  express  the  legislative  will,  the  act  as  approved — at  least  to 
the  extent  that  it  is  affected  by  the  Omission — must  be  held  invalid.  This 
is  a  rule  now  well  settled  by  the  American  courts.'* 

In  Texas  the  subject  has  been  discussed  in  the  foUowing  cases:  Bail- 
road  V.  Heame,  32  Texas,  547;  Blessington  v.  Galveston,  42  Texas,  642; 
Eailroad  v.  Adum,  53  Texas,  343;  The  Day  Land  and  Cattle  Co.  v.  The 
State,  68  Texas,  526. 

So  far  as  concerns  the  Court  of  Appeals,  the  question  appears  to  be 
conclusively  settled  in  our  favor  by  the  decision  in  Hunt  v.  The  State, 
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22  Texas  Ct.  App.^  396,  which  is  an  elaborate  and  exhanstive  opinioD. 

The  proposition  that  the  validity  of  an  act  may  be  presented  and  de- 
termined  by  hdbeas  corpus  is  also  decided  in  our  f avor  in  case  of  Ex  Parte 
Asher,  23  Texas  Ct.  App.,  662. 

For  further  citation  of  authorities  on  this  subject,  see  Coole/s  Const 
Lim.,  p.  163,  note  2,  and  cases  cited;  51  Am.  Dec.,  616,  and  note;  85 
Am.  Dec,  356,  and  note;  26  Am.  Law  Reg.,  304,  and  note. 

TT.  L.  Davidson,  Assistant  Attorney-Greneral,  for  the  State,  citing 
Blessing  v.  The  City  of  Galveston,  42  Texas,  641;  Usener  v.  The  State, 
8  Texas  Ct.  App.,  177;  Baldwin  v.  The  State,  21  Texas  Ct.  App.,  592; 
Hunt  V.  The  State,  22  Texas  Ct.  App.,  403. 

WiLLSON,  JuDGE.— Applicant  T.  W.  Tipton  being  in  custody  of  the 
sheriff  of  Smith  County  by  virtue  of  a  capias  issued  from  the  County 
Court  of  Said  county,  npon  an  information  based  upon  a  complaint  charg- 
ing  Said  applicant  with  unlawf  ully  selling  refined  kerosene  illuminating 
fluid  without  first  haviug  the  same  inspected  and  branded  according  to 
law,  applied  to  the  county  judge  of  said  Smith  County  for  the  writ  of 
hahms  corpus,  and  said  judge  deciined  to  grant  said  writ;  but  as  the 
question  involved  in  the  case  was  the  validity  of  a  etatute,  referred  the 
application  to  this  court,  requesting  actiou  thereon.  At  Tyler  this  court 
granted  the  writ,  and  upon  a  hearing  thereof  took  the  cause  under  ad- 
visement  and  transferred  the  same  to  this  brauch,  and  after  a  thorough 
investigation  of  the  question  presented  we  now  declare  our  conclusions* 

It  is  claimed  by  applicant  that  the  Statute  for  a  violation  of  which  he 
is  being  prosecuted  and  is  in  custody  as  aforesaid,  to-wit,  the  act  ap- 
proved  April  5,  1889,  entitled  *'An  Act  to  provide  for  the  inspection  of 
refined  oils  which  are  the  product  of  petroleum,  and  which  may  be  used 
for  illuminating  purposes  within  this  State,  and  to  regulate  the  sale  and 
use  thereof,  and  to  provide  penalties  for  violation  of  the  same,"  is  not  a 
valid  law  because  it  is  not  the  Statute  which  was  in  fact  enacted  by  the 
Legislature. 

It  is  claimed  by  applicant,  and  is  conceded  by  the  Assistant  Attomey- 
General,  and  is  shown  by  the  Journals  of  the  Senate  and  House  of  Bep- 
resentatives,  that  said  act  originated  in  the  House  of  Representatives, 
and  was  designated  and  known  as  House  Bill  No.  167.  It  passed  the 
House  and  was  sent  to  the  Senate.  In  the  Senate,  section  3  of  the  bill 
was  amended,  and  the  bill  was  returned  to  the  House  with  the  Senate 
amendment  thereto.  The  House  concurred  in  the  Senate  amendment; 
the  bill  as  amended  was  enroUed:  the  Committee  on  Enrolled  Bills  re- 
ported  to  the  House  that  the  bill  had  been  correctly  enrolled,  and  the 
bill  was  then  signed  and  presented  to  the  Governor,  who  approved  it,  and 
it  was  deposited  in  the  Secretary  of  State's  office. 
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Ab  appears  from  the  Senate  Journals  the  amendment  to  section  8  of 
Said  biU  which  was  adopted  by  the  Senate  was  as  follows:  "Provided,  it 
shall  not  be  necessary  to  inspect  oil  which  has  been  inspected  nnder  a  law 
of  another  State,  and  its  qaality  determined  and  evidencod  by  the  authen- 
tic  stamp  or  mark  of  the  inspector  of  such  State/'  In  the  enrolled  bill, 
which  is  now  the  Statute  we  are  considering,  the  proviso  in  section  8 
corresponding  to  the  amendment  above  quoted  reads:  '*Provided,  it 
shall  not  be  necessary  to  inspect  one  which  has  been  inspected  under  a 
law  of  another  State/'  It  is  manifest  that  the  proviso  in  the  Statute  and 
the  proviso  which  is  recited  in  the  Senate  Journals  are  not  the  same,  but 
are  essentially  difFerent. 

But  how  far  will  the  courts  of  this  State  go  in  inquiring  into  the  acta 
of  the  legislative  department  of  the  government?  When  a  bill  has  been 
authenticated  by  the  signatures  of  the  President  of  the  Senate,  and  the 
Speaker  of  the  House  of  Be^resentatives,  and  the  Governor  of  the  State, 
and  has  been  deposited  in  the  ofSce  of  the  Secretary  of  State,  and  pub- 
lished  as  a  law  of  the  State,  will  the  courts  of  this  State,  from  the  Jour- 
nals of  the  Legislature  or  other  evidence,  determine  that  the  Statute  ia 
not  a  valid  law  because  not  enacted  in  accordauce  with  the  formalities 
reqnired  by  the  Constitution,  or  because  the  Statute  so  authenticated  ia 
not  the  one  enacted  by  the  Legislature? 

In  several  of  the  American  States  it  is  the  established  doctrine  that  the 
courts  will  inqnire  behind  the  authenticated  Statute  into  the  manner  of 
its  enactment,  and  will  from  the  Journals  determine  whether  or  not  it  is 
a  valid  law.  Gounsel  for  applicant  have  referred  us  to  numerous  decis- 
ions  which  so  hold,  and  which  unquestionably  support  the  propositiona 
contended  for  in  behalf  of  applicant.  But  there  is  much  conflict  of  au- 
thority  upon  the  questions  above  propounded.  We  sball  not  take  the 
time  to  cite  and  review  the  vast  number  of  decisions  bearing  upon  the 
sabject,  believing,  as  we  do,  that  the  courts  of  this  State  have  announced 
the  rales  by  which  we  should  be  govemed. 

In  Blessing  v.  The  City  of  Galveston,  42  Texas,  641,  it  is  held  that  the 
judicial  department,  on  the  bare  fact  that  the  Journals  of  one  or  both 
honses  of  the  Legislature  fail  to  show  the  passage  of  the  bill  in  füll  and 
strict  conformity  to  all  the  directions  contained  in  the  Constitution,  should 
not  disregard  and  treat  as  naught  an  act  in  all  other  respects  nnobjection- 
able.  It  is  further  clearly  intimated,  we  think,  in  that  decision  that  the 
authenticated  Statute  should  be  regarded  as  the  best,  if  not  conclusive, 
evidence  that  the  required  formalities  were  observed  in  its  passage,  and 
that  for  the  courts  to  exercise  the  power  of  going  behind  such  Statute  and 
inquiring  into  the  manner  of  its  enactment  would  lead  to  most  disastrous 
consequences. 

In  Railway  Company  v.  Hearne,  32  Texas,  547,  it  is  held  that  the  best 
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evidence  of  the  terms  of  an  act  of  the  Legislature  is  a  duly  certified  copy 
of  the  enrolled  bill. 

In  The  Day  Company  v.  The  State,  68  Texas,  526,  it  is  held  that  it  will 
be  conclusively  presumed  that  a  bill  had  been  referred  to  a  committee  and 
reported  on  before  its  passage  as  reqnired  by  the  Constitution. 

In  Usener  v.  The  State,  8  Texas  Court  of  Appeals,  177,  this  court  qnotes 
approvingly  from  The  State  v.  Swift,  10  Nevada,  176,  as  follows:  **Where 
an  act  has  been  passed  by  the  Legislature,  signed  by  the  proper  ofiScersof 
«ach  house,  approved  by  the  Governor,  and  filed  in  the  office  of  the  Sec- 
retary  of  State,  it  constitutes  a  record  which  is  conclusive  evidence  of  the 
passage  of  the  act  as  enrolled.  Neither  the  Journals  kept  by  the  Legisla- 
ture, nor  the  bill  as  originally  introduced,  nor  the  amendments  attached 
to  it,  nor  parol  evidence,  can  be  received  in  order  to  show  that  an  act  of 
the  Legislature,  properly  enrolled,  authenticated,  and  deposited  with  the 
Secretary  of  State,  did  not  become  a  law.  This  court,  for  the  purpose  of 
informing  itself  of  the  existence  or  terms  of  a  law,  can  not  look  beyond 
the  enrolled  act,  certified  to  by  those  officers  who  are  charged  by  the  Con- 
stitution with  the  dufy  of  certifying  and  with  the  duty  of  deciding  what 
laws  have  been  enacted." 

In  Hunt  V.  The  State,  22  Texas  Court  of  Appeals,  396,  this  court  held 
that  where  the  Constitution  expressly  requires  that  the  Journals  shall  show 
a  particular  fact  or  action  of  the  Legislature  in  the  enactment  of  a  Statute, 
as  that  the  bill  was  signed  by  the  presiding  officer  of  each  house,  such 
fact  or  action  must  affirmatively  appear  in  the  Journals  or  the  Statute  will 
be  invalid.  But  where  there  is  no  express  constitutional  requirement 
that  the  Journals  shall  show  affirmatively  that  a  constitutional  require- 
ment has  been  observed,  it  will  be  conclusively  presumed  that  such  re- 
quirement was  observed,  and  the  Journals  nor  any  other  evidence  will 
in  such  case  be  allowed  to  impeach  the  validity  of  the  Statute. 

We  conclude,  therefore,  that  we  are  not  at  liberty  to  go  behind.  the 
authenticated  Statute  in  this  instance.  lipon  its  face  it  is  a  valid  law, 
and  it  is  not  claimed  that  the  Journals  fall  to  show  any  fact  expressly 
required  to  be  shown  in  order  to  make  it  valid.  It  must  be  conclusively 
presumed  that  the  Statute  as  authenticated  and  deposited  in  the  Sec- 
retary of  State's  Office  is  precisely  the  same  as  was  enacted  by  the  Legis- 
lature. 

But  were  we  at  liberty  to  go  behind  the  Statute  and  consult  the  Jour- 
nals we  would  be  confronted  with  conflicting  evidence  as  to  the  amend- 
ment.  The  Senate  Journals  show  that  an  amendment  to  section  3  was 
adopted  in  that  house,  and  shows  what  that  amendment  was,  and  that 
the  bill  and  amendment  were  returned  to  the  House  of  Representatives. 
The  Journals  of  the  House  of  Representatives  show  that  the  amendment 
adopted  by  the  Senate  was  concurred  in,  but  does  not  set  forth  the 
amendment.     The  Journals  of  the  House  further  show  that  the  bill  as 
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amended  by  the  Senate  was  correctly  enroUed,  and  this  enroUed  bill  is 
the  Statute  authenticated  and  pnblished  as  a  law,  but  it  does  not  contain 
the  amendment  as  set  forth  in  the  Senate  Journals.  Which  of  the  Jour- 
nals, those  of  the  Senate  or  of  the  House,  are  correct?  They  are  of 
eqnal  credit.  It  may  be  that  the  amendment  was  incorrectly  copied  into 
the  Senate  Journals,  and  that  the  amendment  in  fact  adopted  by  the 
Senate  and  concurred  in  by  the  Honse  is  that  which  appears  in  the  en- 
roUed bill.  If,  then,  we  were  to  look  to  the  Journals  to  determine  the 
question  we  should  hold  that  the  weight  of  evidence  Supports  the  validity 
of  the  Statute,  because  the  Journals  of  the  two  houses  being  of  equal 
credit  and  weight  the  authentication  of  the  bill  as  enrolled  by  the  pre- 
siding  oflScers  of  the  two  houses  and  by  the  executive  corroborates  and 
confirms  the  correctness  of  the  House  Journals  as  to  the  amendment  in 
fact  adopted. 

It  is  ordered  that  the  applicant  be  remanded  to  the  custody  of  the 
sherifi  of  Smith  County^  and  that  he  pay  the  costs  of  this  proceeding. 

Ordered  accordiiigly. 

Hurt,  J.,  absent. 


CoMMODORE  Miller  v.  The  State. 

No.  2869.    Decided  Mareh  IS. 

1.  Burglaiy. — ^Indictment  for  burglary  charges  an  entry  by  force,  threats,  and 
ftaud;  and  notwithstanding  tbe  proof  sbows  tbe  entry  to  bave  been  efifected  by  foroe 
alone,  tbe  coart  instructed  tbe  jury  as  to  an  entry  effected  by  eacb  of  tbe  means  alleged 
in  tbe  indictment.     Tbis  cbarge  was  excepted  to.  and  is  hdd  error. 

8.  Same. — Tbe  indictment  cbarges  a  burglary  witb  intent  to  commit  tbeft,  wbereas 
tbe  proof  tends  to  sbow  tbe  specific  intent  to  bave  been  to  commit  robbery — a  totaUy 
different  oiTense.  Under  tbis  proof  tbe  court  sbould  bave  instructed  tbe  jnry  to  acquit 
tbe  accosed  unless  tbey  sbould  find  be  entered  tbe  bouse  witb  tbe  specific  intent  al- 
leged in  tbe  indictment — to  oonmiit  tbeft.  Skipwortb  and  Boles  v.  Tbe  State,  8  Texas 
Court  of  Appeals,  135,  does  not  apply,  as  wben  tbat  case  was  decided  tbe  penalty  for 
robbery  and  felony  tbeft  was  tbe  same. 

8.  Same — Croes-Examination. — It  is  ordinarily  competent  for  tbe  defense,  on 
cross-examination,  to  ask  a  State*s  witness  any  question  wbicb  tends  to  affect  tbe  credi- 
bility  of  tbe  witness. 

Appeal  f rom  one  of  the  District  Courts  of  Dallas.  Tried  below  before 
Hon.  R.  E.  Burke. 

The  conviction  was  for  burglary,  and  the  penalty  assessed  was  a  term 
of  eight  years  in  the  penitentiary. 

R.  B,  Seay,  for  appellant. 

W.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 
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W11.LSON,  JüDGE. — While  the  indictment  charges  a  burglary  by  means 
of  force,  threats,  and  fraud,  the  evidence  shows  conclusively  that  the 
means  used  was  force  alone.  There  is  not  a  particle  of  evidence  that 
threats  and  f  raud^  or  either^  were  used  in  accomplishing  the  crime.  Not- 
withstanding  such  is  the  case  as  made  by  the  evidence^  the  trial  jndge 
instructed  the  jury  as  to  a  burglary  committed  not  only  by  force  but  by 
threats  and  fraud.  This  was  error^  and  having  been  prpmptly  excepted 
to  by  the  defendant,  requires  a  reversal  of  the  judgment  of  conviction. 
Levine  v.  The  State,  22  Texas  Ct.  App.,  683;  Lott  v.  The  State,  17  Texas 
Ct.  App.,  598;  Serie  v.  The  State,  22  Texas  Ct.  App.,  633. 

In  this  case  the  indictment  charges  that  the  ititent  with  which  defend- 
ant  entered  the  house  was  to  commit  theft,  The  evidence  tends  strongly 
to  show  that  the  specific  crime  intended  to  be  committed  was  robbery. 
Theft  and  robbery  are  different  offenses.  They  difüer  in  essential  Cle- 
ments, and  also  in  the  punishments  prescribed.  Penal  Code,  arts.  722, 
724;  Harris  v.  The  State,  17  Texas  Ct.  App.,  132:  Gage  v.  The  State,  22 
Texas  Ct.  App.,  126;  Loza  v.  The  State,  1  Texas  Ct.  App.,  494.  When 
the  case  of  Skipworth  and  Boles  v.  The  State,  8  Texas  Court  of  Appeals, 
135,  was  decided,  the  punishments  prescribed  for  theft^  when  a  felony,  and 
robbery  were  the  same,  and  hence  we  do  not  consider  that  decision  as  ap- 
plicable in  this  case.  In  view  of  the  evidence  the  court  should  have  in- 
structed the  jury  that  the  entry  into  the  house  must  have  been  made  with 
the  specific  intent  charged  in  the  indictment — thät  is,  with  the  intent  to 
commit  theft — and  that  if  the  evidence  did  not  show  such  specific  intent 
they  must  acquit  the  defendant.  Defendant  excepted  to  the  Charge  be- 
cause  it  did  not  contain  such  instruction,  and  the  exception  must  be  sus- 
tained.  Coleman  v.  The  State,  26  Texas  Ct.  App.,  252;  Turner  v.  The 
State,  24  Texas  Ct.  App.,  12;  Hamilton  v.  The  State,  11  Texas  Ct 
App.,  116. 

Defendant's  bill  of  exception  to  the  ref usal  of  the  court  to  permit  the 
witnesses  Ellicott  and  Miller  to  ans  wer  certain  questions  proponnded  to 
them  by  defendant's  counsel  is  defective,  in  that  it  fails  to  show  the  tes- 
timony  that  he  expected  to  elicit  by  said  questions.  In  view  of  another 
trial,  however,  we  will  say  that  we  can  see  no  valid  objection  to  the  ques- 
tions propounded,  they  having  been  propounded  on  cross-examination,  and 
manifestly  for  the  purpose  of  affecting  the  credibility  of  said  witnesses. 
Ordinarily  any  question  which  may  tend  to  affect  the  credit  of  a  witness 
is  allowable  on  cross-examination.     Willson's  Crim.  Stats.,  sec.  2511. 

As  the  case  will  be  remanded  for  another  trial,  we  will  not  comment 
upon  or  express  any  opinion  as  to  the  sufficiency  of  the  evidence. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Hurt,  J.,  absent. 
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Dock  Sims  v.  The  State.  

No.  S893.    Decided  March  IS.  ,  ^  56.3 

Swindling — ^Venue — Charge  of  the  Court. — To  constitute  the  offense  of  swind- 
ling  there  must  be  an  acquisition  of  property  by  means  of  some  false  oi^deceitful  pre- 
tense  er  device,  or  fraudulent  representation;  and  tbe  title  to  tbe  property  must  pass 
from  tbe  injured  party  to  tbe  accased.  And  as  to  venue,  in  all  cases  not  specifically 
named  in  tbe  Code  tbe  proper  county  for  tbe  prosecution  is  tbat  in  wbicb  tbe  offense 
was  oommJtted.  Swindling  is  not  one  of  tbe  oftenses  tbus  enumerated.  and  must  be 
proeecuted  in  tbe  county  in  wbicb  tbe  property  was  acquired.  In  tbis  case  tbe  Prose- 
kution was  bad  in  Eastland  County,  in  wbicb  county  tbe  indictnientalleged  tbe  venue. 
Tbe  proof  sbows  tbat  tbe  false  pretenses  and  representations  were  made  by  defendant 
in  Eastland  County,  but  tbat  tbe  property  was  delivered  to  bim  in  Brown  County.  Tbe 
«ourt  cbarged  tbat  if  tbe  offense  was  begun  and  partly  committed  in  Eastland  County, 
jind  completed  in  Brown  County,  tbe  allegation  of  venue  was  sustained.     Heldy  error. 

Appeal  from  the  District  Court  of  Eastland.  Tried  below  before  Hon. 
T.  H.  Conner. 

The  opinion  sufficiently  discloses  the  case.  The  penalty  assessed  against 
the  appellant  was  a  term  of  two  years  in  the  penitentiary. 

Hammons  &  CoUon,  R,  B,  Truly  and  J.  H,  Davenport,  for  appellant. 

W.  L,  David807i,  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  JüDGE.  —  Tbls  conviction  is  upon  an  indictment  which 
charges  the  offense  of  swindling,  in  tbat  the  defendant,  by  means  of 
false  pretenses  and  devices  and  fraudulent  representations,  did  acquire 
from  G.  C.  Fort  a  horse  of  the  valae  of  $100.  The  venue  of  the  offense 
is  laid  in  Eastland  County,  and  the  conyiction  had  in  said  county. 

It  appears  from  the  evidence  tbat  the  false  pretenses  and  devices  and 
fraudulent  representations  were  made  by  defendant  to  said  Fort,  as 
alleged  in  the  indictment,  in  Eastland  County,  but  the  horse  was  deliv- 
ered to  defendant  by  said  Fort  in  Brown  County. 

Upon  tbe  question  of  the  venue  of  the  offense  the  court  instructed  the 
Jury,  in  substance  and  effect,  tbat  if  the  offense  was  begun  and  partly 
committed  in  Eastland  County,  and  was  consummated  and  completed  in 
Brown  County,  tbe  allegation  of  venue  in  Eastland  County  was  sus- 
tained. Defendant  excepted  to  said  Instruction,  and  requested  a  special 
Instruction  to  the  effect  tbat  if  the  horse  was  acquired  by  the  defendant 
in  Brown  County  he  could  not  be  prosecuted  for  the  offense  in  Eastland 
County. 

To  constitute  the  offense  of  swindling  there  must  be  an  acquisition 
of  property  by  means  of  some  false  or  deceitful  pretense  or  device,  or 
fraudulent  representation,  etc.  The  title  to  the  property  in  question 
must  pass  from  the  injured  party  to  the  accused.     Cline  v.  The  State,  43 


Digitized  by 


Google 


448  Tbxas  Coubt  of  Appeals  Bepobts.         [Galveston, 

Tezas^  494.  It  is  the  acquisition  of  the  property  that  completes  the  of- 
fense.  In  this  case  no  offense  was  committed  in  Eastland  Gounty,  because 
the  horse  was  not  there  acquired  by  the  def endant.  His  f alse  and  deceitfnl 
pretenses  and  f alse  representations  in  Eastland  Gonnty  did  not  constitute 
swindling. 

In  all  cases  not  specially  named  in  the  Gode  the  proper  county  for  the 
prosecution  of  the  offense  is  that  in  which  the  offense  was  committed. 
Gode  Grira.  Proc,  225.  Swindling,  not  being  one  of  the  offenses  enumer- 
ated  in  the  chapter  on  venue,  comes  within  the  general  rule  above  stated. 

Weare  of  the  opinion  that  the  offense  of  swindling  is  committed  in  the 
county  in  which  the  property  is  acquired  by  the  accused,  and  that  a  prose- 
cution therefor  can  only  be  maintained  in  such  county.  This  precise  ques- 
tion  has  not  heretofore  been  determined  by  this  court,  or  by  our  Supreme 
Gourt,  but  analogous  cases  in  harmony  with  our  present  opinion  have  been 
decided  by  this  court.  Robertson  v.  The  State,  3  Texas  Gt.  App.,  502; 
Brockman  v.  The  State,  16  Texas  Gt.  App.,  54;  Gage  v.  The  State,  22 
Texas  Gt.  App.,  123;  West  v.  The  State,  anie^  1.  Our  views  here  ex- 
pressed are  also  supported  by  the  rules  of  the  common  law  in  the  kindred 
offense  of  cheats.     2  Whart.  Grim.  Law,  secs.  1206,  1207,  and  notes. 

Because  the  law  as  to  the  venue  of  the  offense  was  incorrectly  given  to 
the  Jury,  and  because  the  evidence  does  not  sustain  the  allegation  of  venue^ 
the  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Hurt,  J.,  absent. 


0.  W.  WicKs  ET  AL.  V.  The  State. 

No.  3344..    Decided  January  18. 

1.  Practice — ^Motive — ^Evidence. — ^The  homicides  for  which  this  prosecution  was 
had  were  committed  during  the  progress  of  an  affray  between  white  persons  and  negroes 
pending  a  trial  in  a  Justice  Court.  An  issue  presented  was  whether  the  whites  or  negroes, 
in  pursuance  of  a  conspiracy,  were  the  aggressors,  and  evidence  was  introduced  sup- 
porting  the  State's  theory  on  the  one  band  that  the  negroes  were  the  aggressors,  and 
the  defendants'  theory  on  the  other  hand  that  the  whites  were  the  aggressors.  The 
State  was  permitted  to  ask  the  witness  De  Bardeleben  "  why  he  went  armed  to  the  trial 
of  Addie  Lytton,  the  scene  of  the  difficulty?'*  to  which  question  the  witness  replied  that 
he  "  went  to  see  that  no  barm  came  to  Addie  Lytton,"  and  then  proceded  to  detail  cer- 
tain  Statements  foreboding  danger  to  white  men  at  the  trial,  made  to  him  several  days 
before  the  homicide  by  one  of  the  deceased  parties.  Hdd,  that  the  question  was  com- 
petent  as  touching  the  motive  actuating  the  witness  in  going  armed  to  the  trial,  and 
that  his  direct  answer  as  above  quoted  was  competent  evidence  on  that  matter,  but  in 
permitting  the  witness  to  further  detail  the  Statements  made  to  him  by  the  deoeased 
person,  the  trial  court  erred. 

2.  Same. — On  the  trial  the  witnesses  Handel  and  Jackson  were  permitted  to  testify 
to  Statements  made  by  co-defendants  in  the  absence  of  the  defendants  on  trial.     Such 
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evidence  was  admissible  only  upon  proof  of  a  conspiracy  between  the  said  co-defendants 
and  the  defendants  on  trial  to  oommit  murder,  and  that  thej  were  made  pending  such 
oonspiracy  and  in  furtherance  of  the  common  design.  Under  the  evidence  adduced  on 
this  trial  the  testimony  of  Handel  and  Jackson  was  erroneoasly  admitted. 

3.  Same — Charge  of  the  Ckmrt. — By  his  own  testimony  a  State's  witness  clearly 
inculpated  himself  as  an  accomplice  to  the  homicides,  notwithstanding  which  the  trial 
court  omitted  to  instruct  the  jury  as  to  the  law  governing  accomplice  testimony,  and 
refused  a  special  Instruction  upon  that  question.    Held^  material  error. 

Appeal  from  the  District  Court  of  Bastrop.  Tried  below  before  Hon. 
H.  Teich mueller. 

On  the  19th  day  of  October,  1889,  an  indictment  was  preferred  and  re- 
turned  by  the  grand  jury  of  Bastrop  County  against  Ike  Wilson,  Runnels 
Williams,  Bob  Thompson,  Jesse  Johnson,  0.  W.  Wicks,  York  Aldridge, 
Fonntain  Moore,  Ben  Clark,  George  Jones,  and  Milton  Nobles  for  the 
murder  of  George  Schoeff  and  Alex.  Nolan,  in  said  county,  on  the  13th 
day  of  June,  1889.  On  the  6th  day  of  November,  1889,  defendants  were 
duly  arraigned,  and  plea  of  not  guilty  being  entered,  a  severance  was  had 
upon  motion  of  defendants,  and  the  defendants  0.  W.  Wicks,  George 
Jones,  and  Milton  Nobles  (appellants  herein)  were  placed  upon  trial  to- 
gether,  but  separately  from  their  co-defendants.  Being  convicted  of  mur- 
der in  the  second  degree,  the  punishment  of  appellant  0.  W.  Wicks  wbb 
fixed  at  twenty  years  confinement  in  the  penitentiary,  and  that  of  appel- 
lants George  Jones  and  Milton  Nobles  at  confinement  in  the  penitentiary 
for  seventeen  years  each.  Their  motion  for  new  trial  having  been  over- 
rnled,  sentence  was  pronounced  against  appellants  in  accordance  with  the 
terms  of  the  verdict  and  judgmeat  of  the  court  therein,  from  all  of  which 
an  appeal  was  taken  to  this  court. 

The  Statement  of  f acts  in  this  case  covers  about  120  pages  of  the  record. 
The  rulings  of  the  court  on  this  appeal  do  not,  however,  necessitate  a 
circumstantial  recital  of  the  narrative  of  each  separate  witness,  and  only 
80  much  of  the  evideuce  as  is  essential  to  a  clear  understanding  of  the 
opinion  is  summarized  below. 

•  W.  E.  Maynard  was  the  first  witness  for  the  State.  He  testified,  in 
flubstance,  that  he  was  the  county  attorney  for  Bastrop  county  in  June, 
1889.  The  defendant  Wicks  was  justice  of  the  place  for  the  Cedar  Creek 
precinct,  and  Isaac  Wilson,  jointly  indicted  in  this  case  but  not  on  trial, 
was  the  constable  of  said  precinct.  Witness  went  to  Cedar  Creek  to 
attend  court  on  the  13th  day  of  June,  1889.  He  reached  the  church  in 
which  the  court  was  held  about  9  o'clock  a.  m.  or  a  little  later,  and  was 
the  first  white  man  to  arrive.  He  found  the  defendant  Wicks  at  the 
church,  and  had  some  conversation  with  him  about  changing  the  venue 
in  the  case  of  The  State  v.  Addie  Lytton,  for  simple  assault.  He  told 
Wicks  that  the  defendant  in  a  criminal  case  pending  in  a  Justice  Court 
had  no  statutory  right  to  a  change  of  venue,  but  that  a  change  could  be 
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had  by  agreement,  and  that  if  Mr.  Fowler,  Lytton's  attorney,  insisted 
upon  a  change  to  another  precinct  he^  witnesB^  would  consent,  or  would 
make  no  objection.  While  Wicks  and  witness  were  talking  a  negro  named 
Brooks  came  up  and  said  to  Wicks,  ''  Squire,  there's  no  use  in  eending 
HB  off  after  our  guns.  Now,  there's  my  gun;  it  has  not  been  shot  off  in 
ßix  months  and  is  half  füll  of  dirt.  If  you  want  to  send  for  men  there'8 
a  man  you  can  send/'  pointing  to  a  man  near  the  church  door.  Wicks 
made  no  reply^  but  joined  the  man  at  the  door  and  engaged  him  in  acon- 
yersation  which  the  witness  did  not  hear.  Owing  to  the  absence  of  Ike 
Wilson,  the  constable,  court  did  not  open  until  about  half  past  twelve 
o'clock.  Upon  his  arrival,  armed  with  a  shot  gun,  Wilson  entered  tbe 
church,  going  in  about  half  backwards,  and  opened  court.  Lytton'scase 
was  called  for  trial.  Both  parties  announced  for  trial,  and  the  trial  was 
proceeded  with.  When  the  jury  retired  to  deliberate  on  the  case,  the  wit- 
ness stepped  out  of  the  house.  Beturning  within  a  few  minutes  he  took 
a  seat  on  a  bench  in  front  of  the  pulpit,  about  six  feet  f rom  where  Wilson 
was  sitting  with  his  shot  gun  across  his  lap.  Wilson  beckoned  to  witness 
and  witness  mored  to  a  seat  beside  him  and  leaned  towards  him,  as  he  ap- 
peared  to  wish  to  whisper  to  witness.  Just  then  Wilson  pushed  witness 
aside,  rushed  to  the  door,  exclaimed,  *'  Hold  up,  Mr.  Lytton,''  and  fired 
his  gun.  Witness  lef t  the  house  by  the  east  window.  The  shooting  be- 
came  general  about  the  time  the  witness  got  out  of  the  house,  and  ap- 
peared  to  proceed  from  all  directions.  Immediately  after  the  shooting 
the  witness  started  into  the  house  and,  en  route,  found  the  dead  body  of 
George  Schoeff  in  front  of  the  church,  and  Alexander  Nolan  hing  near 
80  badly  wounded  that  he  died  that  evening.  A  few  days  before  the 
tragedy  the  witness  met  the  defendant  Jones  in  front  of  Jenkins's  saloon 
in  Bastrop,  on  which  occasion  Jones  asked  witness  if  he  would  be  at  Cedar 
Creek  on  Tuesday — the  day  of  the  tragedy.  Witness  replied  that  he 
would,  and  Jones  said,  "  Come  out;  we  will  all  be  there  ready  to  stand 
by  you.'' 

Oross-examined  the  witness  said  that  the  conversation  between  Wicks 
and  Brooks  was  carried  on  in  an  ordinary  tone  of  voice  and  neither  of 
the  parties  appeared  to  attempt  secresy.  No  person  that  witness  observed  * 
foUowed  Wilson  when  he  walked  down  the  church  aisle  just  before  the 
shooting,  and  no  person  was  with  Wilson  in  the  door  when  he  fired  the 
first  shot. 

Gus  Handel,  for  the  State,  described  the  wounds  on  the  persons  of  Schoeff 
and  Nolan.  Several  buckshot  entered  Schoeff's  breast  at  its  junction 
with  the  neck,  and  were  close  enough  tog^ther  to  be  covered  by  the  band. 
Nolan  was  shot  through  the  head.  A  few  days  before  the  killing  the 
witness  heard  Ira  Rice,  a  young  negro  who  worked  in  the  blacksmith  shop 
of  Robert  Thompson,  jointly  indicted  with  these  defendants,  ask  said 
Thompson  if  he  had  heard  about  Ike  Wilson  arresting  an  old  white  man. 
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tying  him,  and  forcing  him  to  walk  to  Baatrop.  Thompson  replied, 
*'  Shut  your  damned  mouth.  There  will  have  to  be  a  lot  of  men  killed 
at  Gedar  Creek  bef ore  they  can  realize  that  negroes  have  the  right  to  hold 
oflSce/"  This  is  the  evidence  in  part  referred  to  in  the  second  ruling  on 
this  appeal. 

Joe  Jackson  testiöed  for  the  State  that  he  was  at  Gedar  Greek  chnrch 
at  the  time  of  the  tragedy.  Several  colored  men  armed  with  guns  were 
there.  Some  of  them  went  behind  Dick  Lemuers  house  with  their  guns 
when  the  shooting  commenced,  but  witness  did  not  know  what  they  did 
with  their  guns.  Defendant  Nobles,  before  the  fight  began,  asked  wit- 
ness if  he  brought  his  weapons  with  him.  Witness  replied  that  he  did 
not,  and  Nobles  asked  him  if  had  not  heard  the  reports  that  were  in  cir- 
culation.  The  witness  replied  that  he  had  not,  and  Nobles  said,  "  It  is 
reported  that  the  white  men  are Coming  here  to  kill  Ike  Wilson.'*  On  the 
same  day,  and  shortly  before  the  shooting,  Runnels  Williams,  one  of  the 
indicted  parties,  told  witness  that  *'  all  negroes  who  did  not  intend  to  fight 
4>aght  to  leave  the  place,  as  they  would  incur  more  danger  than  those  who 
were  going  to  fight,  as  the  latter  could  lie  down  and  shoot.''  This  testi- 
mony  is  also  inTolred  in  the  second  ruling  of  the  court. 

Dr.  Bradf  Ute  testiöed  for  the  State  that  he  heard  a  conrersation  between 
Ike  Wilson  and  Andrew  Jackson  between  9  and  10  o'clock  on  the  fatal 
moming.  Wilson  told  Jackson  to  meet  him  at  Gedar  Greek  church  dur- 
ing  the  moming,  as  he  expected  trouble.  Jackson  replied,  "  I  don't  think 
there  will  be  trouble."  Wilson  replied, ''  I  reckon  it  will  come.  You  come 
up  there.     It  will  come!    It  will  come!'' 

W.  B.  Morgan  testified  for  the  State  that  George  Jones,  one  of  the  de- 
fendants,  was  at  Givens's  störe,  near  the  Gedar  Greek  church,  on  the 
moming  of  the  fatal  day.  Thence  he  went  toward  Robert  Thompson's 
blacksmith  shop,  and  afterward  passed  the  störe  going  toward  the  church. 
He  had  a  gun  with  him  each  time  that  witness  saw  him.  Richard  Miller 
had  a  gun  at  Thompson's  shop  on  that  morning,  and  discharged  it  behind 
the  shop.  Witness  sold  some  bück  shot  to  the  defendant  Nobles  on  that 
morning. 

Cross-examined  the  witness  testified  as  foUows:  ^*  I  was  clerking  for 
Ed  Givens  on  the  29th  day  of  May,  1889.  Addie  Lytton  was  there  that 
day.  Ike  Wilson  was  also  there.  I  saw  Ike  Wilson  come  across  the  street. 
I  saw  Addie  Lytton  go  to  his  little  black  pony,  which  was  hitched  in  front 
of  the  sfcore,  and  get  his  Winchester  rifle  f rom  his  saddle.  Lytton  retired 
to  the  back  portion  of  the  störe.  Wilson  came  in  and  said  something  to 
Lytton.  Wilson  had  no  weapon  that  Isaw.  At  the  time  Wilson  spoke  to 
Lytton  the  latter  had  his  gun  presented.  Wilson  left,  and  shortly  after- 
wards  J.  H.  Jenkins  came  up  and  went  in  the  direction  of  Louis  Priest's, 
the  direction  Lytton  had  gone.     Just  after  Lytton  got  his  gun  from  hia 
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saddle,  sevei-al  men  who  were  m  the  störe  lef t  and  went  over  to  the  other 
ßideof  the  street." 

Aaron  Thompson  testified  for  the  State,  in  substance,  that  on  the  morn- 
ing  of  and  before  the  trouble  at  the  church  Ike  Wilson  came  to  his  houee 
and  borrowed  his  gun.  He  then  asked  witness  to  go  to  the  church  that 
day;  that  it  *^looked  like  things  were  going  to  drop  off  the  handle." 
Thereupon  the  witness  took  his  gun  back  and  refused  to  lend  it. 

On  cross-examination  this  witness  testified  as  follows:  "I  went  up  to 
Givens's  störe  about  2  o'clock  that  day.  I  saw  a  number  of  armed  white 
men  there  that  day.  There  was  Mr.  John  White,  Richard  De  Bardeleben, 
Billy  Strother,  Heck  Glass,  Sr.,  Heck  Glass,  Jr.,  and  others  with  arms, 
there.  They  had  Winchester  rifles  and  shot  guns,  and  were  sitting  under 
a  mesquite  tree  in  front  of  the  court  house.  Just  before  the  shooting 
began  I  was  standing  looking  in  at  the  window  at  the  back  end  on  the 
north  side  of  the  house.  I  heard  Wilson  say,  *  Hold  up,  Mr.  Lytton,'  and 
Lytton  went  on  out  of  the  house.  I  then  moved  on  down  to  the  front 
end  of  the  house.  I  saw  the  white  men  rise  up  with  their  guns  presented 
at  Wilson.  Some  one  cried  out,  *  Get  back,  you  God  damned  black  son- 
of-a-bitch !'  Wilson  backed  back,  and  Mr.  Billy  Strother,  who  had  been 
ßitting  in  front  of  the  house,  to  the  right  of  the  mesquite  tree,  fired  at 
him.     The  firing  then  became  general,  and  I  ran  away.'' 

J.  P.  Fowler  testified  for  the  State  as  follows:  **  I  was  at  Cedar  Creek 
on  Tuesday,  June  13,  1889.  Was  in  the  front  part  of  the  house  when 
the  shooting  began.  The  case  of  Addie  Lytton  had  just  been  submitted 
to  the  Jury;  the  jury  had  retired.  Mr.  Lytton  spoke  to  me  and  said  he 
wanted  to  go  öut.  I  told  him  to  speak  to  Wilson  and  it  would  be  all 
right.  He  spoke  out,  turned  his  face  towards  Wilson  and  said,  *  I  want 
to  go  to  the  door  a  minute.'  He  then  got  up,  passed  to  the  end  of  the 
bench  in  three  or  four  feet  of  Wilson,  passing  around  the  end  of  the 
bench  out  there  in  the  center  of  the  house,  Walking  leisurely  to  the  door. 
About  the  time  he  got  to  the  door  Wilson  jumped  up,  grabbed  his  gun 
in  an  excited  manner,  and  started  to  the  front  of  the  house,  and  while  in 
the  house  and  just  before  getting  to  the  front,  he  threw  his  gun  around 
in  front  of  him,  cocking  at  the  same  time  both  barreis.  As  he  got  in 
the  door  he  called  out,  '  Hold  up,  Mr.  Lytton,'  at  the  same  time  throwing 
his  gun  up  to  his  Shoulder,  and  as  Lytton's  face  turned  towards  him  he 
fired.  He  instantly  fired  again,  Lytton  in  the  meantime  falling  to  his 
hands.  He  then  put  his  gun  in  the  house  against  the  door  and  drew  his 
ßix  shooter.  Bob  Thompson  by  this  time  had  gotten  around  nearly  to 
him.  George  Schoeff  and  Sam  Glass  were  running  out  in  the  direction 
of  the  elm  tree.  Runnels  Williams  who  was  near  the  wagon  bed  with  a 
gun,  and  Ike,  from  the  door,  with  a  six  shooter,  both  fired  on  Schoeff  at 
the  same  time.  Schoeff  feil,  shot  through  frora  the  front  and  shot 
through  from  the  back.     Bob  Thompson  instantly  and  immediately  after 
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thiß  fired  on  Alex  Nolan^  who  was  behind  the  elm  tree.  Nolan  feil,  and 
the  shooting  was  so  thick  and  fast  that  you  could  not  teil  which  direction 
it  came  from.  After  Ike  started  to  the  front  I  saw  Bob  Thompson  get 
up  and  Start  to  the  front,  and  as  he  walked  along  I  noticed  he  was  put- 
ting  his  right  band  under  bis  left  Shoulder.  When  I  next  saw  bim  near 
the  door  he  had  a  pistol  in  his  band.  When  Ike  started  to  the  door  I  got 
up  and  started  right  af  ter  bim,  and  at  the  time  Ike  Wilson  shot  I  was  in 
A  Position  to  see  the  men  under  the  tree  and  they  seemed  to  be  perfectly 
quiet,  sitting  down  under  and  around  the  tree.  I  was  employed  by  Addie 
Lytton  to  defend  bim  in  the  court  there  that  day.  I  got  to  Cedar  Creek 
in  the  morniug  of  the  shooting,  about  9  o'clock.  I  met  Addie,  talked 
the  case  over  with  bim,  and  went  up  to  the  court  house  to  see  Wicks.  I 
saw  him  and  told  bim  that  Lytton  did  not  want  to  be  tried  before  bim; 
that  be  was  afraid  Ike  would  not  treat  him  properly;  that  Lytton  had 
heard  that  Wilson  had  threatened  to  kill  him;  that  Lytton  had  heard  that 
Wilson  had  arrested  an  old  fisherman  up  on  the  river,  tied  him  and  walked 
liim  to  Bastrop,  and  that  he  feared  indignities  at  the  hands  of  Wilson, 
and  that  Addie  Lytton  for  these  reasons  wanted  a  change  of  venue  to 
Bastrop  or  some  other  justice  of  the  peace  in  Bastrop  County,  I  telling 
him  that  the  county  attorney  would  raise  no  objections,  and  would  con- 
sent to  have  the  case  changed  to  another  place  for  trial  if  he  would. 
Wicks  replied  that  Lytton^s  objection  to  being  tried  before  him  was  be- 
cause  be  did  not  want  to  be  tried  before  a  negro,  and  that  if  he  let  Lyt- 
ton move  this  case,  then  any  white  man  who  had  a  case  before  him  would 
want  to  move  his  case;  that  be  intended  to  try  Lytton's  case,  and  all  other 
cases  that  come  up  before  htm,  white  or  black,  or  some  such  conversa- 
iion  as  that.  In  this  conversation  he  said  that  the  white  men  were  de- 
termined  that  the  negroes  sbould  not  hold  court,  and  if  the  trouble  had 
to  come  off,  it  might  as  well  come  off  that  day  as  any  time.  I  saw  Alex. 
Nolan  after  he  was  shot.  He  was  shot  in  the  forehead  just  in  the  edge 
of  the  bair,  and  the  ball  came  out  of  the  back  of  the  head.  I  saw  George 
Schoeff  after  he  was  shot.  He  was  shot  in  the  back  with  a  six  shooter 
ball,  and  was  shot  in  the  lower  part  of  the  neck  in  front  with  a  big  load 
^f  bück  shot.  Both  Schoeff  and  Nolan  were  in  their  shirt  sleeves  and 
nnarmed.  Before  the  shooting  was  over  I  saw  a  six  shooter  some  six  or 
eight  feet  from  the  pulpit,  and  about  ten  feet  from  the  northeast  win- 
dow.  On  the  day  West  Graft  was  arrested  I  had  a  conversation  with  him 
in  tbe  sheriff's  office.  While  there  defendant  Wicks  came  in  and  whis- 
pered  something  to  him  that  I  did  not  hear,  but  when  he  went  out  I  asked 
West  what  it  was,  and  he  replied  that  it  was  not  to  teil  on  bim  or  give 
Mm  away.'' 

CuflSe  Williams  testified  for  tbe  State  to  tbe  effect  that  a  few  minutes 
l)efore  the  shooting  began  he  heard  the  defendant  Wicks  call  to  West 
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Craft,  and  then  saw  Wicks  go  up  to  and  hold  a  brief  conversation  with 
Craft  hl  a  low  tone  of  voiee.     He  did  not  hear  what  was  said. 

The  material  part  of  the  testimony  of  West  Craft  for  the  State  was  w 
foUows:  *'I  was  at  Cedar  Creek  on  the  day  of  the  shooting.  I  got  there 
about  2  or  2:30  o'clock.  I  got  down  off  my  horse  and  was  talking  with 
Josse  Johnson  and  some  boys.  While  sitting  there  Cuffie  Williams  came 
up,  beckoned,  and  called  me.  I  got  on  my  horse,  started  towards  him, 
and  we  met.  As  we  started  off  0.  W.  Wicks,  defendant,  called  me  and  told 
me  he  waated  to  see  me.  Wicks  was  getting  out  one  of  the  windowe  on 
the  side  of  the  court  house  next  to  Dick  LemueFs.  I  went  to  him  and  he 
came  up  to  me  and  asked  me  where  I  was  going,  I  still  being  on  my  horse. 
He  whispered  to  me  and  told  me  not  to  go  away,  and  then  made  some  re- 
mark  about  the  white  people  being  there.  In  the  conversation  Wicks  said 
for  me  not  to  go  away;  that  he  had  me  deputized  to  help  protect  the  court;, 
that  we  would  bring  the  thing  off  directly,  and  that  he  wanted  me  to  stay 
there,  and  wanted  the  negroes  to  hang  together  and  kill  as  many  of  the 
devilish  white  folks  as  they  do  of  us.  Cuffie  Williams  and  I  then  started 
off  towards  Givensville.  I  heard  Ike  Wilson  halloa  *  halt,^  or  '  come  back.' 
About  that  time  I  looked  back  and  saw  Ike  throw  up  bis  gun,  and  a  fire 
was  made,  but  I  can  not  say  who  made  it.  The  shooting  then  all  began, 
and  I  shot,  too.  I  shot  in  every  direction.  On  the  first  Saturday  after 
the  difficulty  I  was  arrested  at  Bastrop,  and  Wicks  was  at  the  court  house 
when  I  was  brought  down  there.  Mr.  Fowler  was  acting  for  the  State, 
and  fixed  up  the  papers  against  me.  When  first  arrested  I  requested  to 
have  a  private  talk  with  Mr.  Fowler,  and  Wicks  was  there,  or  came  in 
there  shortly  afterwards.  While  in  the  sheriff's  office  talking  with  Mr. 
Fowler,  Wicks  came  in,  leaned  over  the  table,  and  whispered  to  me,  and 
told  me  not  to  give  him  away  or  teil  any  thing  on  him,  and  I  told  him  I  did 
not  know  anything  to  teil.  When  he  left,  Mr.  Fowler  asked  me  what  he 
said,  and  I  told  Mr.  Fowler." 

Heck  GlasB  testified  for  the  State  that  he  saw  Ike  Wilson  and  Bunuels 
Williams  shoot  George  Schoeff.  He  then  saw  George  Jones  shooting  to- 
wards the  white  men. 

James  Simmons  testified  for  the  State  that  Wilson  fired  the  first  two 
shots,  and  Runnels  Williams  fired  the  third  shot,  shooting  George  Schoeff. 
When  Runnels  Williams,  who  was  sitting  on  a  pile  of  logs  just  before  the 
shooting  commenced,  shot  Schoeff,  then  in  a  second  the  general  shooting 
commenced,  and  it  seemed  to  come  from  every  direction.  Witness  saw 
Milton  Nobles  shooting  with  a  six  shooter  from  the  logs  toward  the  white 
men.  He  saw  George  Jones  shooting  from  the  right  band  window  to- 
wards the  white  men.  This  was  the  southwest  window.  When  Wilson 
fired  the  first  shot  witness  jumped  up,  but  never  moved  until  he  fired 
the  second  shot  at  him,  witness,  and  little  Bob  Glass.  He  then  ran  off 
about  fif teen  steps  from  the  mesquite  tree,  southeast.     When  he  got  to- 
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this  point  the  third  shot  fired^  and  the  shooting  became  general.  Wit- 
ness  than  ran  into  the  pastare.  He  had  known  George  Jones  for  more 
than  two  years^  bat  swore  at  the  examining  trial  that  he  never  saw  said 
Jones  before  the  day  of  the  shooting. 

Tom  Christopher  testified  that  he  saw  George  Jones,  Orange  Wicks,  and 
Lawyer  Chase  (Fred  Chase)  shooting  from  the  window  towards  the  white 
men  while  the  shooting  was  going  on.  They  were  shooting  from  the  south- 
west  window,  towards  the  white  men. 

Jim  Priest,  a  witness  for  the  State,  testified  that  the  first  shot  was  fired, 
and  tben  two  more  and  then  a  continaous  volley.  ^'I  saw  George  Jones 
and  Orange  Wicks  shooting  oat  of  the  window  as  I  went  along  down  the 
side  of  the  house.  They  were  shooting  towards  the  white  men.  They 
were  shooting  from  the  southeaet  window,  which  is  the  window  on  the 
soath  side,  nezt  to  the  pulpit,  at  the  back  end  of  the  house.  There  had 
been  a  volley  from  the  front  before  I  saw  them  shooting.'' 

John  White  testified  for  the  State  as  follows:  **I  was  present  at  the 
Gedar  Creek  difficulty  June  13,  1889.  I  got  to  Givens's  störe  about  9 
o'clock.  There  were  no  armed  white  men  there  when  I  got  there.  Af- 
terwards  I  saw  Dick  (W.  R.)  De  Bardeleben,  Billy  Strother,  Heck  Glass, 
8r.,  Heck  Glass,  Jr.,  August  Schwartz,  Wayne  Smith,  and  Jim  Flint  there 
abont  Givensville  with  guns.  We  af terwards  went  up  to  the  court  house 
and  Btopped  under  the  mesquite  tree.  When  the  shooting  commenced  I 
was  near  the  mesquite  tree,  and  Bunnels  Williams  was  to  my  left,  near  a 
wagen  bed.  Heck  Glass,  Sr.,  Heck  Glass,  Jr.,  Sam  Glass,  Alex.  Nolan, 
George  Schoeff,  August  Schwartz,  Louis  Meinecke,  Jim  Simmons,  the  two 
Wells  boys,  and  Mr.  Flint  were  under  the  tree  when  the  shooting  com- 
menced. Schoeff  and  Nolan  were  not  exactly  under  the  tree,  but  were 
near  it.  Dick  De  Bardeleben,  Bud  (Tom)  Christopher,  and  Jim  Priest 
had  just  stepped  off  a  few  steps  when  the  shooting  commenced.  I  saw 
Milton  Nobles,  Eichard  Miller,  and  York  Aldridge  shooting  there  that 
day.  I  was  armed  with  a  rifie  and  participated  in  the  fight.  I  shot  at 
Sherman  Moore  after  he  shot  at  me.  Sherman  Moore  was  killed  there 
that  day.'* 

W.  R.  De  Bardeleben,  a  witness  for  the  State,  testified  as  follows:  "I 
was  at  Cedar  Creek  on  the  day  of  the  shooting.  I  suppose  I  went  there 
about  10  o'clock.  I  went  there  to  see  Addie  Lytton  tried  in  court.  I  was 
armed  with  a  Winchester  rifie.  We  went  there  to  see  that  no  barm  came 
to  Addie  Lytton.  It  was  near  3  o'clock  when  the  shooting  commenced. 
John  White,  Heck  Glass,  Sr.,  Heck  Glass,  Jr.,  Sam  Glass,  Bud  Christo- 
pher, Billy  Strother,  Louis  Meinecke,  August  Schwartz,  Jim  Simmons, 
Julius  Steiner,  Wayne  Smith,  Mr.  Flint,  John  Wise,  Scott  the  fisherman, 
the  two  Wells  boys,  a  brother  of  Mr.  Flint,  Alex.  Nolan,  George  Schoeff, 
Billy  Glass,  Jim  Priest,  Joe  Woodruff,  and  Bob  Glass,  all  of  whom  were 
white  men,  were  there  just  before  and  at  the  time  of  the  shooting.    John 
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White,  Billy  Strother,  Heck  Glass,  Sr.,  Heck  Glass,  Jr.,  Wayne  Smith, 
August  Schwartz,  and  myself  were  the  only  white  men  I  saw  there  with 
guns.  The  case  (Addie  Lytton's)  had  been  on  trial  I  suppose  a  couple  of 
hours,  and  the  jury  had  retired  about  a  hundred  yards  in  the  pasture  to 
make  up  their  verdict  when  the  shooting  took  place.  At  the  time  it  began  I 
waB  behind  the  house  and  had  just  got  there.  I  had  been  eitting  in  front 
of  the  house  by  the  mesquite  tree,  and  had  passed  behind  the  house  wben 
the  jury  retired.  I  left  at  the  mesquite  tree  John  White,  Bill  Strother, 
Heck  Glass,  Sr.,  Heck  Glass,  Jr.,  Meinecke,  August  Schwartz,  Julius  Stei- 
ner, and  Bob  Glass  under  the  mesquite  tree.  George  Schoeff,  Sam  Olass, 
and  Alex.  Nolan  were  off  a  little  to  the  left,  under  the  shade  of  the  elm 
tree.  Christopher  had  walked  out  towards  bis  horse.  Jim  Priest  was 
with  me  behind  the  house  when  the  shooting  began.  The  first  thing  that 
attracted  my  attention  was  I  heard  Ike  Wilson  say,  *  Hold  up,  Mr.  Lytton,' 
and  a  shot  immediately  f ollowed.  This  shot  appeared  to  be  in  front  of  the 
house.  In  about  one  second  or  so  there  was  one  more  shot  followed,  and 
then  in  a  short  time  there  was  a  large  number  of  shots.  They  seemed  to 
come  altogether,  like  a  bunch  of  fire  crackers.  I  had  a  shot  gun  in  my 
hands  behind  the  house.  It  was  Wayne  Smith^s,  who  was  6n  the  jury. 
Addie  Lytton's  gun  was  on  the  ground.  Heck  Glass,  Sr.,  Heck  Glass, 
Jr.,  Bob  Glass,  Jim  Priest,  Alex.  Nolan,  and  Bill  Strother  are  all  relatives 
of  Addie  Lytton.  I  camt  to  the  court  house  in  Company  with  Addie  Lyt- 
ton,  John  White,  Billy  Strother,  Heck  Glass,  Sr.,  Heck  Glass,  Jr.,  and 
August  Schwartz.  All  of  these  except  Addie  Lytton  were  armed.  Lyt- 
ton had  given  bis  gun  to  Heck  Glass,  Sr.  I,  too,  was  armed.  We  went 
to  the  court  house  between  9  and  10  o'clock,  and  remained  there  until 
the  trouble  began,  about  2:30  o'clock.    We  did  not  go  away  for  dinner.'' 

The  material  part  of  the  testimony  of  Addie  Lytton  was  that  about 
the  time  the  jury  trying  him  retired  to  consider  of  their  verdict,  he,  the 
witness,  mentioned  to  bis  attorney,  Mr.  Fowler,  that  he  wanted  to  go  out 
and  urinate.  Fowler  told  him  to  speak  to  Ike  Wilson.  Witness  did  so, 
and  Wilson,  without  replying,  nodded  bis  head,  and  witness  thinking  he 
had  Wilson's  permission,  walked  leisurely  out.  When  he  reached  a  point 
outside,  five  or  six  steps  distant  from  the  door,  Wilson  called  to  him, 
"Hold  up,  Mr.  Lytton."  Witness  stopped  and  turned  around,  and  was 
fired  upon  by  Wilson  before  he  had  time  to  utter  a  word.  Buckshot  took 
effect  in  bis  face  and  breast,  and  be  was  afterwards  shot  in  the  back. 

The  evidence  for  the  State  shows  that  a  large  number  of  negroes,  many 
of  them  armed,  congregated  at  the  Cedar  Creek  church  and  participated 
in  the  shooting,  which  was  brought  about  by  the  firing  of  the  first  shot 
by  Ike  Wilson. 

The  theory  of  the  defense  was  that  the  whites  had  threatened  to  inter- 
fere  with  the  oflßcers  of  the  court  in  the  discharge  of  their  duties,  to 
rescue  Addie  Lytton,  whose  trial  for  assault  was  pending  before  the  de- 
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f endant  Wicks,  to  accomplish  their  pnrpose  by  force,  and  to  kill  Ike  Wil- 
son if  neceesary,  etc. ;  that  they  congregated  in  large  nuinbers,  several  of 
them  being  armed,  and  took  position  ander  a  mesquite  tree  a  short  dis- 
tance  from  the  front  of  the  hoase;  that  when  the  jury  in  Lytton's  case 
retired  to  deliberate  on  the  verdict,  Lytton  left  the  honse;  that  Wilson, 
the  constable,  foUowed  and  called  to  him  to  await  the  verdict  of  the  jury; 
that  the  whitoB  then  rose  in  mass  at  the  cedar  tree,  handed  Lytton  a  gun, 
and  opened  fire  on  Wilson,  and  that  Wilson  did  not  return  the  fire  until 
he  had  been  fired  upon  at  least  twice. 

Green  Pierson,  for  the  defense,  testified  as  foUows,  **  I  was  in  Austin 
on  May  29,  1889.  Heard  a  conversation  there  that  night  in  W.  B. 
Walker's  wagon  yard  between  James  Flint  and  Fletcher  Caldwell.  Flint 
told  Caldwell  that  Ike  Wilson  had  a  writ  for  Addie  Lytton  and  that 
Addie  was  not  going  to  be  arrested,  but  that  a  lot  of  white  men  had  made 
it  np  to  break  up  the  court/' 

Simon  Freeman  testified  for  the  defense,  in  substance,  as  follows:  "  Mr. 
Lytton  stepped  out  of  the  house,  and  a  few  steps  behind  him  was  consta- 
ble  Wilson;  I  heard  Wilson  say,  *Hold  up,  Mr.  Lytton,  hold  up.'  About 
that  time  all  the  white  men  rose  up  and  presented  their  guns.  Lytton 
hy  this  time  had  reached  the  white  men,  and  some  one  in  the  crowd  of 
white  men  said,  *Get  back,  you  God  damned  black  son-of-a-bitch.'  This 
was  said  in  a  loud  and  angry  tone  of  voice.  Mr.  Lytton  reached  over  to 
get  a  gun,  and  some  white  man  handed  him  a  gun.  Seeing  this  I  ran 
back  to  the  corner  of  the  house.  Wilson  also  retreated  backwards.  When 
I  got  back  to  the  corner  of  the  house  I  heard  the  firing  of  one  gun,  but 
I  am  unable  to  State  who  shot  it.  After  this  first  shot  the  firing  imme- 
diately  became  general.^' 

Henry  Wilson  testified  as  follows:  **As  Isaac  stepped  oiit  of  the  door 
he  said,  ^  Hold  up,  Mr.  Lytton,'  and  as  soon  as  ever  this  was  done  the 
men  around  the  tree  jumped  up  and  said,  *  You  get  back;  is  that  your 
game?'  As  they  did  this  their  guns  were  in  a  position  to  shoot.  Isaac 
stepped  back  into  the  door  and  the  shooting  commenced.  During  the 
shooting  there  was  nobody  in  the  door  but  Isaac  Wilson,  and  I  don't  know 
how  he  stayed  because  they  were  shooting  at  the  door  the  fastest  kind. 
No  one  shot  from  the  door  but  Isaac  while  I  was  there,  and  I  stayed  there 
until  he  made  bis  last  fire.  I  never  saw  George  Jones  shooting  there  that 
day.  I  did  not  see  him  with  any  arms  there  at  all.  I  remained  in  the 
house  five  or  six  feet  from  the  door  during  the  shooting.  After  the  first 
shot  the  shooting  became  general  and  you  could  not  distinguish  one  shot 
from  another;  they  seemed  to  come  altogether  like  hail.  On  the  left  band 
side  of  the  door  Coming  out,  the  door  facing  is  literally  torn  all  to  pieces 
and  splintered  with  balls.  The  house  is  badly  shot  up.  That  morning 
after  Isaac  opened  coort  I  saw  old  man  Heck  Glass  get  on  his  horse  and 
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ride  off  down  to  Glyensville  in  the  biggest  kind  of  a  ran  and  come  back 
right  straight  with  a  gun.'* 

Thomas  Hedspeth  testified  as  foUows:  ^*  I  was  Standing  off  to  the  left  of 
the  white  men  when  the  shooting  began.  My  attention  was  first  attracted 
by  hearing  some  one  say '  Halt/  I  then  heard  some  one  say  *  Hold  up,  Mr. 
Lytton;^  I  looked  up  and  it  was  Wilson  telling  Mr.  Lytton  to  halt.  Mr. 
Lytton  had  just  gone  out  doors.  Wilson  was  just  behind  him.  Mr. 
Lytton  never  made  any  halt  at  all;  he  went  right  on  into  the  crowd  of 
white  men  that  were  sitting  there.  I  heard  some  one  in  the  crowd  of 
white  men  say,  *  Get  back,  you  God  damned  black  son-of-a-bitch,'  and  the 
white  men  all  sprang  upon  their  feet  with  their  guns  pointing  right  at 
Wilson.  Wilson  backed  back  and  a  gun  fired.  It  sounded  to  me  like  a 
Winchester  rifle.  There  is  a  difference  between  a  shot  gun  and  a  Win- 
chester rifle  which  any  one  can  teil.  The  shooting  then  all  came  at  onee, 
and  I  ran  behind  a  little  house  right  there  at  Lemuels's  place,  and  stayed 
there  until  the  shooting  was  over.  There  was  no  shooting  f rom  behind 
the  little  house  or  from  behind  Dick  Lemuels's  house.** 

Joe  Holmes  testified  for  the  defense  as  foUows:  "Wilson  came  out  of 
the  door.  Lytton  was  in  front  of  him.  Lytton  reached  the  crowd  and 
stooped  over.  I  could  not  see  what  he  did  when  he  stooped  over  or  what 
he  got,  or  whether  he  got  anything  or  not.  The  white  men  around  the 
tree  all  rose  with  their  guns,  and  a  gun  fired.  There  was  considerable 
noise  there  in  front,  as  of  people  talking,  but  I  could  not  teil  what  it  was. 
The  shot  seemed  to  me  like  a  Winchester  rifle.  I  am  positive  the  men  had 
risen  with  their  guns  before  a  shot  was  fired.  I  saw  Orange  Wicks  after 
the  shooting.     He  had  no  arms.     He  was  behind  the  pulpit." 

Ed.  Jones  testified  as  follows:  "Lytton  came  out  of  the  house,  and 
Wilson  came  out  behind  him  and  said,  'Hold  up,  Mr.  Lytton.'  I  then 
saw  Wilson  run  backwards  into  the  house,  and  I  started  to  run.  As  I 
did  so  a  shot  fired.     It  sounded  like  a  Winchester.** 

Lee  Priestly  testified  as  follows:  "When  the  diflSculty  came  up  I  was 
sitting  between  the  mesquite  and  the  elm  trees,  just  in  front  of  the  court 
house,  where  Mr.  Maynard*8  horse  was  hitched.  My  attention  was  caUed 
by  Ike  Wilson  telling  Mr.  Lytton  to  come  back.  He  called  him  twice  be- 
fore he  got  to  the  door.  After  he  got  to  the  door  he  told  him  to  come 
back  and  wait  tili  the  jury  decided  his  case.  Mr.  Lytton  kept  on  Walk- 
ing, and  went  on  into  the  crowd  of  white  men  sitting  by  the  tree.  Ike 
Wilson  got  out  between  two  and  three  steps  from  the  door.  I  saw  Mr. 
Lytton  reach  down  among  the  crowd  after  he  got  there.  I  don't  know 
what  he  was  reaching  after.  Billy  Strother  was  lying  off  behind  the 
crowd  to  the  left,  looking  toward  the  house,  from  the  crowd.  He  raised 
upand  halloaed,  'Get  back,  you  God  damned  black  son-of-a-bitch!*  Wil- 
son went  to  get  back  into  the  house,  and  Billy  Strother  fired  at  him  with 
his  Winchester  rifie.     As  Strother  got  up  the  whole  crowd  of  white  men 
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roee  with  their  gans  presented.  After  Strother  shot  I  ran  into  Dick 
Lemuels's  house.  When  he  ßhot,  immediately  afterwarde  all  the  shoot- 
ing  Beemed  to  begin  together.  There  was  no  shooting  in  or  from  Dick 
Lemnels's  house/' 

Stuart  Moore  testified  as  follows:  ^'I  was  not  in  front  of  the  house 
when  the  shooting  began.  Saw  Lytton  come  out  of  the  door  and  Wilson 
come  out  behind  him.  JVilson  said,  *  Hold  up,  Mr.  Lytton/  Lytton  went 
right  on  into  the  crowd  of  white  men.  I  saw  him  stoop  over,  but  could 
not  See  whether^he  got  anything.  About  that  time  the  crowd  of  white 
men  jumped  up  with  their  guns  drawn  on  Wilson.  Wilson  backed  back 
into  the  door,  and  Billy  Strother  shot  at  him.  I  then  ran  behind  Dick 
Lemuels's  crib  and  stayed  there  until  the  shooting  was  all  over.  There 
was  no  shooting  from  behind  the  crib,  and  none  from  behind  the  little 
house  or  kitchen  close  to  Dick  Lemuels's  dwelling  house.'' 

K.  A.  Brooks  testified:  "I  am  a  lawyer  of  the  Bastrop  bar.  Was  at 
Cedar  Oreek  on  June  13,  the  day  of  the  diflßculty.  I  went  there  to  attend 
to  8ome  cases  I  had  in  Wicks's  court.  I  went  out  there  with  Mr.  Fowler 
and  Mr.  Maynard.  Just  before  the  diflSculty  began  I  had  been  out  lying 
down  under  the  mesquite  tree.  There  was  a  number  of  armed  white  men 
out  there.  There  was  certainly  as  many  as  eight;  there  may  have  been 
more,  probably  ten.  After  the  jury  in  the  Lytton  case  had  gone  out  I 
got  up  to  go  into  the  house.  I  passed  Mr.  Lytton,  who  was  on  the  out- 
dde,  and  a  f ew  steps  inside  the  house  I  met  Wilson  in  the  aisle;  he  seemed 
to  be  excited.  I  heard  him  say,  *Hold  up,  Mr.  Lytton,'  and  I  looked 
around.  The  armed  white  men  had  risen  to  their  feet  with  their  guna 
presented.  Being  in  adirect  line  with  these  guns,  and  thinking  that  the 
shooting  was  going  to  begin  right  then,  I  jumped  to  one  side,  and  the  fire 
came  in  a  crash.  I  jumped  to  the  south  side  of  the  house,  close  to  the 
Southwest  Window.  The  shooting  was  then  Coming  thick  and  fast.  I 
hesitated  there  a  moment,  then  ran  diagonally  across  the  hall  and  jumped 
out  of  the  Window  behind  the  pulpit.  I  got  under  the  edge  of  the  house 
and  remained  there  until  the  shooting  was  pretty  much  over.  About  ten 
minutes  after  the  shooting  a  tall  white  man,  who  I  think  was  Tom  (Bud) 
Christopher,  remarked  to  me  that  if  I  had  not  been  in  the  way  he  would 
have  killed  Ike  Wilson  at  one  time.  Before  the  shooting  was  all  over  a^ 
colored  man  came  to  me,  and,  wringing  his  hands,  said,  'Oh,  Lord,  oh, 
Lord,  Mr.  Brooks,  ain't  this  hell?'  I  replied, '  Yes,  this  is  hell.'  A  day 
or  two  after  the  shooting,  Milton  Nobles,  the  defendant,  who  was  then 
in  jail,  asked  me  if  I  did  not  remember  talking  with  him  at  this  point. 
He  then  repeated  the  above  words  used  by  the  party,  and  also  gave  my 
reply,  *  Yes,  this  is  hell.'" 

Gregory  Caldwell  testified:  *'I  was  at  Cedar  Creek  on  the  day  of  the 
diflBculty.  Was  sitting  by  Dick  Rose  whittling  when  the  trouble  came  up. 
We  were  by  the  fence,  near  the  pile  of  logs,  at  the  time.    Alfred  Williama 
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and  Morris  were  near  us.  I  saw  Wilson  come  out  the  door  and  call  ont, 
*Hold  up,  Mr.  Lytton.'  I  punched  Dick,  gave  him  the  signal,  and  at 
that  time  the  white  men  all  rose  up  with  their  guns  presented.  There 
was  a  noise  among  them,  but  I  could  not  teil  what  they  said.  I  tnrned 
to  run,  and  a  gun  fired;  it  was  a  rifle.  I  know  Milton  Nobles  well.  I 
did  not  see  him  around  the  pile  of  logs,  or  any where  there,  before  or  at 
the  time  of  the  shooting.'' 

Fred  Chase  testified :  '*  I  am  a  lawyer  at  this  bar.  Was  sitting  on  the 
bench  in  front  of  the  pulpit  when  the  trouble  came  up.^  I  heard  Wilson 
teil  Mr.  Lytton  to  hold  up,  and  I  looked  up  and  I  saw  the  armed  men  * 
rising  with  their  guns  drawn  on  Wilson,  and  being  on  a  direct  line  with 
those  guns  I  thought  there  was  going  to  be  shooting  and  ran  behind  the 
pulpit,  where  I  stayed  until  the  shooting  was  over.  Orange  Wicks,  the 
defendant,  and  Igot  behind  the  pulpit  about  the  same  time.  I  mayhave 
been  a  second  or  so  ahead  of  him  but  we  made  it  there  about  the  same 
time.  Wicks  was  sitting  at  the  table  in  front  of  the  pulpit  when  the 
trouble  began.  He  came  around  one  end  of  the  pulpit  and  I  came  around 
the  other.     We  laid  there  together  until  the  shooting  was  all  over." 

Alfred  Meredith  testified:  "I  was  sitting  at  the  southeast  comerof 
the  church  house  when  the  trouble  began.  Saw  Lytton  pass  into  the 
crowd  and  Wilson  come  out  behind  him  and  call  out,  *Hold  up,  Mr. 
Lytton.^  Wilson  was  outside  the  house  when  this  was  said.  There  was 
considerable  noise  among  the  white  men  sitting  around  the  mesqnitetree, 
who  all  rose  up  with  their  guns  presented,  but  I  could  not  teil  what  they 
said.  There  was  a  shot  fired,  but  I  could  not  teil  who  fired  it.  It  came 
from  in  front  of  the  house  to  the  right  of  the  tree  seemingly.  The  men 
had  risen  with  their  guns  presented  before  there  was  a  shot  fired.  I  ran 
away  then.     After  the  first  shot  the  shots  came  all  together.*' 

Morgan  Nichols  testified  for  the  defense:  '*I  was  sitting  at  the  south- 
east Window,  the  one  next  to  the  pulpit  on  the  south  side  of  the  house, 
when  the  trouble  began.  When  the  first  shot  was  fired  I  jumped  out  to  one 
side  there,  and  a  little  after  the  general  shooting  began.  I  know  Orange 
Wicks,  Fred  Chase,  and  George  Jones.  None  of  them  shot  from  that 
Window  while  I  was  there.  There  was  no  shooting  from  that  window  at 
all.     There  was  a  first  shot  and  then  the  shooting  came  altogether.^' 

Bichard  Rose  testified:  '*  I  was  sitting  out  in  front  with  Gregory  Cald- 
well  when  the  shooting  began.  I  know  Milton  Nobles  well.  I  did  not 
see  him  around  the  pile  of  logs  or  any  where  in  front  there  before  the 
trouble  began.'' 

George  Jones,  one  of  the  defendants,  testified:  "When  the  shooting 
began  Milton  Nobles  and  I  were  sitting  together  on  a  bench.  I  was  shot 
in  the  Shoulder.  I  had  no  weapon  and  did  not  shoot  at  any  time  there 
that  day." 

The  defendant  Wicks  testified,  in  part,  as  foUows:     "I  got  up  to  the 
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conrt  honse  about  8  o'clock.  I  met  Ike  Wilson  on  the  street  at  Givens- 
ville,  shortly  after  I  got  to  Giveneville,  just  beyond  Robert  Thompson's 
shop.  I  asked  him  if  he  had  caaght  Dan  Smith.  He  said,  '  Damn  it, 
don't  talk  to  me!  'This  is  no  time  to  be  talking.  Don't  you  see  those 
armed  men  up  there?'  There  were  a  number  of  armed  men  at  Givensville 
at  that  time.  When  Ike  came  in  he  did  not  walk  in  straight,  bat  came  in 
about  half  backwards.  He  opened  court,  came  back  to  the  pulpit,  and 
sat  down  with  bis  gun  acrosa  bis  lap  and  bis  pistol  by  his  side.  For  a 
minute  or  so  everything  was  perfectly  still.  When  Addie  Lytton's  case 
cloeed  and  the  jury  had  retired,  Mr.  Maynard,  Peter  Bell,  and  I  got  to 
talking  about  Peter^s  case.  We  went  up  to  the  table.  I  was  ou  one  side 
and  they  on  the  other.  Fred  Chase  was  there  doing  some  writing  for  me.  I 
heard  some  one  say,  *Mr.  Lytton !  Mr.  Ly  tton !  Mr.  Lytton !'  When  I  looked 
around  Wilson  and  Lytton  were  both  out  of  doors.  Mr.  Strother  was  on 
the  left  of  the  white  men  as  you  come  down  from  Givensville,  and  as  I 
looked  out  all  of  the  armed  white  men  just  rose  right  up  with  their  guns 
presented,  and  some  one  said,  '  Get  back,  you  God  damned  black  son-of- 
a-bitch!'  and  I  ran  behind  the  pulpit.  Mr.  Chase  and  I  got  there  about 
the  same  time.  I  think  I  was  a  little.ahead.  I  saw  no  more  of  the  diffi- 
culty.  I  remained  behind  the  pulpit  with  Mr.  Chase  until  the  shooting 
was  all  over.  I  had  no  arms  there  that  day.  I  sent  for  none,  and  had 
nothing  whatever  to  do  with  the  difficulty.  I  did  not  summon  any  one 
there,  nor  send  for  any  one.  I  do  not  remember  to  have  had  any  con- 
yersation  with  George  Brooks  there  that  day.  I  was  considerably  worked 
up  about  all  those  white  men  being  there  with  their  Winchesters  and 
ßhot  guns.  I  had  no  conversation  with  Graft  there  that  day,  and  did 
not  teil  him  not  to  go  off,  nor  that  we  would  bring  it  off  directly,  and  we 
wanted  to  kill  as  many  of  the  devilish  white  men  as  they  did  of  us.  I  was 
Standing  in  the  door  as  West  Graft  rode  by,  and  I  told  Lee  Priestly,  I  think 
it  was,  to  call  him  back.  West  came  back  towards  the  court  house.  I 
was  still  Standing  in  the  door,  and  told  him  not  to  go  off,  that  I  wanted 
to  see  him.  I  wanted  to  see  him  about  some  peas  we  were  going  to  pur- 
chase  together.  He  said  he  was  going  down  to  the  störe,  but  would  be 
back  directly.'' 

J.  H.  Jenkins  testified  for  the  defense:  "I  am  a  deputy  sheriff  of 
Bastrop  County.  Was  at  Girensville  on  or  about  the  29th  of  May  last. 
Had  passed  through  town  when  Runnels  Williams  came  after  me  and  said 
Ike  Wilson  wanted  me  to  come  up  to  Givensville.  I  returned  and  when 
I  reached  the  town  Ike  Wilson  gave  me  a  Warrant  and  asked  me  to  arrest 
Addie  Lytton.     I  took  the  papers  and  arrested  him  at  Louis  Priest's.'' 

Jeff  Davis  testified:  '*  I  was  at  Givensville  on  May  29.  Mr.  Jenkins 
came  through  and  asked  for  Ike  Wilson.  Ike  came  shortly  afterwards 
and  went  on  after  Mr.  Jenkins.  While  Ike  was  gone  Mr.  Addie  Lytton 
came  up  on  his  little  black  pony  and  hitched  him  in  front  of  the  door. 
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Ike  came  back,  dtopped  in  front  of  Bob  Thompson's  shop  and  got  down. 
Some  one  said,  *There  comes  Ike.'  Mr.  Lytton  went  to  bis  pony,  got 
bis  Wincbester  rifle  and  went  back  into  the  störe.  Mr.  Lytton  was  Stand- 
ing in  the  back  of  the  störe  with  bis  rifle  drawn.  Wilson  had  no  arms 
that  I  could  see.  Wilson  said,  *  Things  look  pretty  roUicky,  Mr.  Lytton.' 
Lytton  replied,  'I  don't  want  a  damn  word  out  of  you.'  All  this  time 
Lytton  had  bis  gun  presented.  Wilson  said,  *I've  got  some  papers  for 
you,  Mr.  Lytton/  and  Lytton  said,  *  I  don't  want  a  damn  word  out  of 
you.'    Wilson  then  went  after  Mr.  Jenkins." 

Laura  Williams  testified :  "Am  wife  of  Eunnels  Williams.  On  Wedn^ 
day  night  before  the  shooting,  Ike  Wilson  stayed  all  night  with  us.  Next 
morning  Ike  and  Runnels  and  I  were  sitting  ou  the  gallery,  early,  about 
breakf ast  time,  and  we  saw  Jim  Priest  riding  down  the  road  in  the  direc- 
tion  of  Givensville  with  a  gun  on  bis  Shoulder." 

Tom  Hayden  testified:  **  On  Tuesday  before  the  shooting  on  Thure- 
day  I  told  Ike  that  some  white  men  had  said  there  in  the  shop  that  they 
were  going  to  have  trouble  in  the  Cedar  Creek  court  on  Thursday.  Ike 
replied,  'I  reckon  not.'" 

Sol  Wright  testified:  "  I  saw  Ike  Wilson  on  the  morning  of  June  13, 
the  day  of  shooting,  between  8  and  9  o'clock.  He  was  going  in  the  direo- 
tion  of  Givensville.  I  told  bim  I  was  going  to  Bastrop,  and  he  told  me 
to  ride  up  fast  and  get  to  Bastrop  and  teil  Mr.  Bell,  the  sheriff,  to  come 
out  to  the  Cedar  Creek  court  right  away,  that  he  feared  there  was  going 
to  be  trouble  there  that  day.  I  came  on  to  Bastrop  with  Fulton  Edmund- 
8on,  bat  we  could  not  find  Mr.  Bell.     He  was  not  in  town." 

Lee  Priestley,  a  witness  for  the  defense,  testified  as  foUows:  "  I  was 
sitting  in  front  of  the  house  wben  West  Graft  rode  around  there.  He 
was  riding  oif  when  Orange  Wicks  told  me  to  call  bim.  I  did  so,  and 
he  rode  back.  Wicks  came  to  the  door  and  called  out  to  West  not  to  go 
off,  he  wanted  to  see  bim.  Wicks  did  not  come  out  of  the  door  and  said 
nothing  f urther.  West  told  him  he  would  come  back  after  awhile  and 
rode  off." 

ö.  W.  Jones  and  ff,  M.  Garwood,  filed  an  able  brief  and  argument  for 
appellants. 

W,  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  JuDGE. — 0.  W.  Wicks,  George  Joues,  and  Milton  Nobles,  and 
several  others  were  jointly  indicted  for  the  murder  of  George  Schoeff  and 
Alex.  Nolan.  The  three  above  named  defendants  severed  from  theirco- 
defendants,  and  were  tried  jointly.  All  three  of  them  were  convicted  of 
murder  in  the  second  degree,  and  from  that  conviction  jointly  prosecute 
this  appeal,  assigning  several  errors. 

The  first  assignment  of  error  is  that  the  court  erred  in  admitting  the 
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testimony  of  the  witness  W.  R.  De  Bardeleben,  as  per  bill  of  exceptions 
No.  1,  which  bill  of  exception  recites  as  follows:  '*W.  R.  De  Bardeleben, 
a  witness  for  the  State,  was  asked  the  qaestion  by  the  prosecviting  attor- 
ney,  'What  was  the  reason  yoa  went  down  to  the  trial  of  Addie  Lytton, 
the  scene  of  the  difficulty,  with  a  gun?'  To  which  the  witness  replied, 
'We  went  there  to  see  that  no  härm  came  to  Addie  Lytton,  and  because 
several  days  before  the  diflSculty  Alex.  Nolan,  now  deceased,  had  told  me 
that  he,  Alex.  Nolan,  had  heard  Ike  Wilson  teil  Robert  Thompson  that  he 
was  going  to  summon  a  lot  of  men  to  the  court  and  kill  off  white  men, 
and  that  he  was  going  to  arrest  Addie  Lytton  this  time  and  carry  him  to 
Bastrop.'  This  witness  further  stated  that  Addie  Lytton  had  told  him, 
the  witness,  that  he,  Lytton,  had  heard  that  Ike  Wilson  had  threatened 
to  kill  him,  and  that  he  was  afraid  that  Wilson  would  mistreat  him  at  the 
trial;  and  that  he.  De  Bardeleben,  had  heard  that  Ike  Wilson  had  arrested 
an  old  white  man  down  on  the  river  and  tied  him,  refased  him  bail, 
and  walked  him  to  Bastrop.  To  which  question  and  ans  wer  defendants 
thenand  there  objected  for  the  reasons:  (1)  Same  was  hearsay;  (2)  irrele- 
yant;  (3)  the  deolarations  of  Ike  Wilson  or  Robert  Thompson  were  not 
admissible  against  these  defendants,  or  either  of  them,  because  the  deola- 
rations were  not  made  in  pursuance  of  a  common  design,  and  noconspiracy 
had  been  proved  between  these  defendants,  or  either  of  them,  and  Ike 
Wilson  and  Robert  Thompson,  or  either  of  them.  These  objections  were 
then  and  there  overraled  by  the  court,  whereupon  defendants,  by  counsel, 
excepted,  and  now  here  present  their  bill  of  excepitons,  and  pray  that  same 
be  signed,  sealed,  and  made  a  part  of  the  record.^^ 

In  approving  said  bill  of  exception  the  trial  judge  adds  thereto  an  ex- 
planation  that  said  testimony  was  offered  and  admitted  for  the  sole  pnr- 
pose  of  showing  the  motive  of  said  witness  in  going  armed  to  the  scene 
of  the  difficulty. 

It  is  sometimes  relevant  and  material  to  show  the  motive  actuating  the 
conduct  of  a  witness,  and  in  the  case  now  under  consideration  there  can 
be  no  question  but  that  it  was  material  for  the  prosecution  to  show,  if  it 
could,  that  the  witness  and  other  white  men  who  went  armed  to  the  scene 
of  the  tragedy,  went  for  a  legitimate,  innocent  purpose,  and  not  for  the 
illegal  purpose  of  interfering  with  the  court,  or  its  proceedings,  or  with 
the  execution  of  the  law.  There  was  much  conflict  in  the  testimony  as 
to  which  side,  the  whites  or  the  blacks,  began  the  difficulty  which  resulted 
so  fatally.  On  the  part  of  the  prosecution  it  was  and  is  contended  that 
the  blacks  brought  on  the  fight  in  pursuance  of  a  previously  formed  con- 
spiracy.  On  the  part  of  the  defendants  it  was  and  is  contended  that  the 
whites  brought  on  the  difficulty  in  pursuance  of  a  previously  formed  con- 
spiracy.  There  is  evidence  tending  to  sustain  both  these  theories.  In 
this  State  of  case  it  was  relevant  and  material  for  the  prosecution  to  show 
that  the  whites,  in  going  armed  to  the  place  of  the  difficulty,  were  in; 
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flaenced  by  innocent  motivee.  Proof  of  innocent  motives  on  their  pait 
would  be  a  circumstance  tending  to  support  tbe  theory  that  they  did  not 
bring  on  the  difficulty^  but  were  the  assaulted  party.  We  are  of  the 
opinion,  therefore,  that  the  question  propounded  to  the  witness  De  Bar- 
deleben, was  legitimate  and  proper.  A  portion  of  said  witnesses  answer 
fco  said  question,  to-wit,  "  We  went  .there  to  see  that  no  härm  came  to 
Addie  Lytton,"  was  admissible.  But  the  remainder  of  bis  answer  to 
said  question  was  purely  hearsay  and  was  not  admissible  for  any  purpoee. 
When  viewed  in  connection  with  the  facts  of  the  case,  this  illegal  testi- 
mony  must  have  operated  prejudicially  to  the  defendants,  and  its  admis- 
sion  was  therefore  material  error.  Proof  of  motive,  like  proof  of  any 
other  fact,  must  be  made  by  legal  testimony. 

>The  second  and  third  assignments  of  eiTor  call  in  question  the  correct- 
ness  of  the  rulings  admitting  certain  testimony  of  the  witnesses,  Gus  Handel 
and  Joe  Jackson,  as  to  Statements  made  by  Robert  Thompson  and  Runnels 
Williams,  co-defendants  in  this  prosecution.  These  Statements  were  not 
made  in  the  presence  of  the  defendants  on  trial,  and  were  hearsay  as  to 
them  and  inadmissible  against  them,  unless  a  conspiracy  to  commit  mur- 
der  existed  between  said  Thompson,  Williams,  and  these  defendants,  and 
unless  said  statements  were  made  pending  such  conspiracy,  and  in  f  urther- 
ance  of  the  common  design.  As  we  view  the  evidence  bef  ore  us,  the  testi- 
mony of  said  witnesses  Randel  and  Jackson  as  to  the  statements  made  by 
Thompson  and  Williams  should  not  have  been  admitted,  and  its  admission 
was  material  error. 

There  are  several  assignments  of  error  relating  to  supposed  defects  in 
the  Charge  of  the  court.  No  exceptions  were  saved  to  the  Charge,  and 
upon  a  careful  examination  of  the  same  in  the  light  of  the  objections 
urged  against  it,  we  think  it  is  an  able,  clear,  and  correct  exposition  of 
the  law  applicable  to  the  facts  of  the  case,  and  free  from  any  material 
error,  except  in  one  particular,  which  is,  that  it  does  not  ihstrnct  the 
Jury  as  to  the  rules  governing  accomplice  testimony.  Such  instruetion 
was  demanded,  we  think,  by  the  testimony  of  the  State's  witness  West 
Craf t.  Said  witness,  by  bis  own  testimony,  showed  himself  to  be  an  ac- 
complice in  the  killing  of  the  white  men,  and  bis  testimony  was  prejn- 
dicial  to  the  defendants  and  especially  so  to  defendant  Wicks.  Defend- 
ants requested  a  proper  instruetion  as  to  accomplice  testimony,  which  the 
court  ref  used  to  give,  and  in  this  we  think  material  error  was  committed. 

We  deem  it  unnecessary  to  discuss  other  assignments  of  error,  as  ßome 
of  the  matters  complained  of  may  not  occur  on  another  trial,  and  we  find 
no  material  errors  except  those  we  have  mentioned,  and  because  of  which 
material  errors  the  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Hurt,  J.,  absent. 
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Thoitas  J.  Fulcher  V.  The  State. 

No.  28SS.    Deeided  March  IS, 

1.  Practioe— Evidenca — On  a  trial  for  murder  the  witnees  B.  testified,  for  the 
State,  that  daring  the  sammer  before  the  homicide  the  deoeased  gave  him  a  letter  to 
defendant,  and  told  him  to  teil  defendant  on  delivering  it  that  if  he,  defendant,  did  not 
**  bring  hls  things  back  he  would  get  them  by  law;  that  he  had  been  to  Estacado  and 
foand  oat  what  the  law  was."  The  witness  A.  was  also  permitted  to  testifj  that  de- 
fendant's  wife  told  him  that  when  B.  delivered  the  said  letter  to  her  for  her  hosband — 
the  latter  being  absent — ^he  told  her  that  dek^ised  requested  him  to  say  to  defendant 
that  if  he  did  not  retnm  his  property  he  wouM  have  both  him  and  his  wife  arrested 
for  theft.  The  objection  uiged  to  this  proof  Vas  that  defendant  was  not  present  on 
either  occasion.  Bat  ?Uld:  The  proof  showing  that  the  defendant  knew  all  abont  the 
Said  letter,  that  it  was  read  in  his  presence,  and  that  the  matter  of  the  retom  of  the 
deceased's  property  was  discussed  by  the  witness  A.,  the  defendant,  and  the  defend- 
ant's  wife,  the  error,  if  any,  was  without  prejudioe. 

2.  Same. — The  witness  C.  was  permitted  to  testify  that  on  the  seoond  night  after 
ihe  shooting  the  defendant  was  arrested  and  was  brought  into  the  presence  of  the  de- 
oeased, when  deceased  identified  him  as  the  man  who  shot  him.  It  was  objected  that 
this  was  the  mere  expreesion  of  opüüon.  Bat  hdd,  that  the  evidence  was  competent 
nnder the  rule  that  "when  the  oplnion  is  the  mere  shorthand  rendering  of  the  facta, 
then  the  opinion  can  be  given,  snbject  to  cross-examination  as  to  the  facta  upon  which 
it  is  based." 

8.  Same. — ^The  defense  objected  to  proof  of  the  declarations  of  deceased  to  the^ 
witness  C,  abont  thirty  minntes  after  the  shooting,  as  to  the  shooting,  as  to  the  circom- 
stances  of  the  shooting,  and  the  person  who  shot  him.  The  proof  shows  that  the  wit- 
ness reaehed  the  deceased  abont  fifteen  minates  after  the  shooting;  that  deceased's 
throat  was  then  so  clogged  with  blood  he  could  not  articnlate;  that  witness  adminis- 
tered  a  dranght  to  remove  the  blood,  and  that  abont  fifteen  minates  later  the  deceased 
became  able  to  speak  clearly,  and  made  the  Statements  objected  to.  Held^  that  ander 
the  circomstances  the  declaration  was  res  gesta,  and  as  sach  was  properly  admitted, 

4.  Same  ~  Dyixig  Declarations — Predicate.  —  As  a  predicate  for  proof  of  Üb» 
djing  declarations  of  deceased,  the  witness  testified  that  the  declarations  were  volnn- 
tarily  made,  and  not  in  replj  to  qnestions  äsked  him;  that  deceased  was  sane  when  he 
made  them,  and  was  oonscioas  of  approaching  death,  and  declared,  in  connection  with 
bis  said  declaration,  that  he  ooald  not  possibly  recover,  bat  was  boand  to  die.  HM, 
soffident  as  a  predicate. 

6.  Same— Caae  Approved.— In  the  cases  of  Cordova  v.  The  State,  6  Texas  Coort 
of  Appeals,  208,  and  Handline  ▼.  The  State,  Id.,  848,  the  doctrine  was  annoanced  that 
"  the  acts  and  oondact  of  the  defendant  in  arrest,  either  before  or  after  being  accnsed 
with  the  crime  may,  thoogh  not  res  gesUB,  be  competent  evidence  against  him  as  indica- 
tive  of  a  gailty  mind."  Bat  this  doctrine  was  overraled  in  Nolen's  case,  14  Texas  Coart 
of  Appeals,  474  (which  is  approved),  and  the  rale  as  it  now  obtains  is  that  "  where  the 
eonfessions  of  a  defendant  ander  arrest  are  inadmissible  against  him  becaase  made 
while  he  was  ancaationed,  his  acts,  if  tantamoant  to  sach  confession  and  done  ander 
similar  circomstances,  are  likewise  inadmissible."  Note  this  case  for  an  application  of 
the  rale. 

Q.  Same— Aasault  to  Murder— Charge  of  the  Ck>urt.— The  proof  in  the  case  not 
presenting  the  issae  of  assaalt  with  intent  to  murder,  the  court  did  not  err  in  ref  using 
a  correct  instraction  apon  that  issae,  however  correct  in  principle  it  may  have  been. 
Ünder  the  same  circomstances  the  defendant  can  not  be  heard  to  complain  of  a  charge 
opon  that  issoe,  which  in  any  event  was  more  favorable  to  him  than  he  was  entitled  to. 

7.  Same— Practioe— Testimony  of  Defendant  in  His  Own  Behau— The  act 
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of  1889  which  qualifies  a  defendant  in  a  criininal  cause  to  testity  in  bis  own  b^ialf, 
prohibits  counsel  from  cominenting  on  the  defendant's  failure  to  exerdse  his  right  to 
testify,  but  does  not  probibit  the  oourt  from  giving  tbe  said  act  in  charge  to  tbe  jurj. 
The  court  is  dotbed  with  discretion  in  the  matter  of  such  charge,  and  in  cbarging  the 
substance  of  the  act  in  this  case  the  trial  oourt  did  not  abuse  its  discretion. 

Appeal  from  the  District  Court  of  Jones^  on  change  of  venue  from 
Crosby.     Tried  below  before  Hon.  J.  V.  Cockrell. 

This  conviction  was  in  tbe  first  degree  for  the  murder  of  A.  Beemer, 
the  penalty  of  death  being  assessed  against  the  appellant. 

The  homicide  occurred  on  the  lOth  day  of  September,  1887,  at  the 
Matador  ranche,  in  Motley  County,  which  county  is  attached  to  Crosby 
County  for  judicial  purposes. 

B.  F.  Brock  was  the  first  witness  for  the  State.  He  testified  that  he 
lived  in  Dickens  County,  about  twenty  miles  distant  from  the  Matador 
ranche.  Defendant  and  his  wife  lived  at  the  witness's  house  during  a 
part  of  the  year  1886.  In  the  summer  of  1887  the  witness  secured  work 
for  the  defendant  with  the  haying  "out  fit'*  of  one  Latimer.  About 
the  middle  of  June,  1887,  witness,  traveling  in  his  wagou,  took  the  de- 
fendant to  the  hay  camp.  En  route  the  defendant  told  the  witness  that 
there  were  two  men  in  the  country  he,  defendant,  ought  to  kill,  one  of 
them  being  old  man  Beemer,  and  the  other  old  man  Brown.  He  said 
f  urther  that  he  had  been  trying  to  get  old  man  Beemer  out,  and  that  if 
he  could  not  catch  him  out  he  was  going  to  where  he  was,  *'  and  God 
damn  him,  when  we  meet  I  will  make  him  bite  the  earth.**  The  witness 
made  no  reply  to  these  threats.  While  defendant  and  his  wife  were  Uv- 
ing  at  the  house  of  Mr.  Askings  in  the  summer  of  1887,  the  witness  took 
a  letter  from  Beemer  to  defendant,  which  letter  he  delivered  to  defend- 
ant's  wife  in  the  absence  of  defendant.  The  feeling  of  the  witness  for 
defendant  was  not  good,  and  was  not  good  for  some  time  before  the  kill- 
ing.  At  the  time  the  defendant  uttered  the  threats  against  Beemer  and 
Brown  he  and  the  witness  were  about  twelve  miles  distant  from  the  Mat- 
ador ranche. 

F.  M.  Wells  testified  for  the  State  that  he  worked  at  the  Latimer  hay 
camp  at  the  time  defendant  did.  Witness  left  that  camp  to  go  home 
about  September  7,  1887.  Defendant  went  with  him  as  far  as  Tepee 
City,  where  he  left  witness,  saying  that  he  was  going  to  the  house  of  Mr. 
Askings,  where  his  wife  was.  En  route  to  Tepee  City  the  defendant  told 
witness  that  he  intended  to  kill  Beemer;  that  he  had  heard  that  Beemer 
was  going  to  get  out  a  Warrant  for  his,  defendant's,  arrest  upon  the  charge 
of  cattle  theft;  that  he  would  have  to  get  out  his  Warrant  damned  quick, 
for  his  days  on  earth  were  dark  and  short.  At  Tepee  City  defendant  gave 
witness  a  doUar  and  requested  witness  to  buy  him  some  45-calibre  pistol 
cartridges,  and  say  nothing  about  it.  Defendant  and  his  wife  came  to 
witness's  house  on  the  Sunday  preceding  the  fatal  Wednesday.     He  left 
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on  Tnesday^  taking  bis  pistol  with  him.  The  pistol  exhibited  belonged  to 
the  defeudant^  and  was  the  one  he  took  with  him  from  witness's  house  on 
the  Said  Tuesday.  Witness  went  home  on  Thureday  morning  and  found 
defendant  and  Boon  and  Stewart  at  his  house.  Defendant  remarked  that 
he  was  under  arrest.  Boon  or  Stewart  replied,  "Yes,  we  hare  him  arrested 
ior  kilhng  old  man  Beemer.^'  Thereupon  the  defendant  became  very 
much  excited,  his  color  changing  perceptibly. 

Mr.  Askings  testified  f or  the  State^  in  substance^  that  he  lived  in  Dickens 
County,  about  thirty  miles  from  the  Matador  ranche.  The  witness  Wells 
lived  about  thirty  miles  northeast  from  the  witness.  Defendant  and  his 
wife  lived  at  witness's  house  during  a  part  of  the  summer  of  1887.  Mrs. 
Fulcher,  the  wife  of  defendant,  told  witness  about  getting  a  letter  from 
Beemer.  She  told  the  defendant,  in  witqess^s  presence,  what  the  letter 
contained,  and  defendant  subsequently,  in  witness's  presence,  read  that 
letter.  Its  contents,  in  substance,  were  that  if  defendant  did  not  return 
his  things  he  would  have  the  defendant  and  his  wife  arrested;  that  he 
had  been  to  Estacado  and  ascertained  what  the  law  was,  and  what  it 
would  cost  to  put  the  matter  through,  and  that  he  would  take  the  neces- 
«ary  steps  unless  the  things  were  returned.  Mrs.  Fulcher  then  asked 
witness  what  she  should  do  with  the  things,  and  witness  advised  her  to 
them  send  to  Beemer.  She  accordingly  sent  Beemer  all  of  his  things 
except  his  gun.  A  day  or  two  af terwards  defendant  asked  his  wife  if 
ahe  had  returned  the  things  to  Beemer.  She  told  him  that  she  had,  and 
he  replied,  '^That's  all  right;  damn  them,  I  didn't  want  them.^'  De- 
fendant lef t  witness^s  house  about  September  1, 1887,  telling  witness  that 
he  was  going  to  live  at  Wells's  house.  He  borrowed  of  the  witness  a 
wagen  and  team  when  he  moved,  and  returned  them  on  the  Monday  or 
Tuesday  before  the  killing  of  Beemer.  On  that  day  witness  spoke  to  de- 
fendant about  wearing  a  pistol.  He  replied  that  when  he  had  had  a  settle- 
ment  with  Beemer  he  would  leave  the  pistol  at  home,  but  that  he  would 
carry  ifc  until  he  had  the  settlement;  that  no  man  could  talk  about  his 
wife  as  Beemer  had  and  live  in  the  country;  that  he  had  been  trying  to 
catch  Beemer  out,  and  that  when  he  did  Beemer  would  bite  the  dust. 
Defendant  owned  at  that  time  and  customarily  rode  a  blue  or  red  roan 
horse. 

W.  T.  Cloyd  testified  for  the  State  that  he  and  others  camped  on  the 
Colorado  and  Matador  ranche  road  on  the  evening  of  the  homicide. 
About  an  hour  before  sundown  on  that  evening  the  witness  saw  a  man 
riding  a  red  roan  horse  traveling  north  toward  the  Matador  ranche.  The 
horse  appeared  to  be  jaded.  A  short  while  afterwards  George  Walker 
came  to  witness's  camp  from  the  direction  of  the  Matador  ranche. 

F.  M.  Wells  testified  for  the  State  that  George  Walker,  the  person  re- 
ferred'to  by  the  witness  Cloyd,  was  dead.  Witness  heard  Walker  testify 
on  the  examining  trial  of  the  defendant.     He  testified,  in  substance,  that 
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he  met  the  defendant  on  the  fatal  evening  traveling  the  public  road  to- 
ward  the  Matador  ranche;  that  defendant  had  scattering  whiskers  od  bis 
face  that  evening^  but  was  shaved  at  the  time  of  the  examining  trial;  that 
the  man  he  met  on  the  road,  whom  ke  was  satisfied  was  the  defendant» 
was  riding  a  red  roan  horse^  and  wore  a  red  scarf  around  bis  body»  and  a 
pistol  belt  with  red  thread  woven  through  it.  The  witness  Wells  f arther 
testified  that  when  defendant  got  to  bis  house  on  the  day  af ter  the  homi- 
cide  he  was  riding  bis  red  roan  horse,  and  wore  a  scarf  of  red  stuff  abont 
his  waist^  and  a  pistol  belt  with  red  thread  woven  through  it.  Defend- 
ant^s  wife  was  at  witness's  house  on  the  fatal  night,  but  the  defendant 
was  not. 

J.  M.  Campbell  testified  for  the  State,  in  substance,  that  he  was  at 
the  Matador  headquarters  in  Motley  County  at  the  time  of  the  shooting 
of  Beemer.  His  house  was  situated  but  a  short  distance  from  Beemer's 
Shop,  in  front  of  which  the  shooting  occurred.  Soon  after  the  witnees 
retired  he  heard  two  pistol  shots  fired  at  or  near  Beemer's  shop.  He  went 
to  his  door  and  heard  groaning,  but  got  no  reply  to  questions  he  asked 
in  a  loud  Toice.  Witness  then  snmmoned  other  parties  and  started 
towards  Beemer's  shop.  As  he  approached  Beemer  afiked,  ^^Are  yoa 
going  to  let  me  lie  here  and  die?'*  They  found  Beemer  in  front  of  his 
Bhop,  lying  on  the  ground,  face  down,  and  resting  on  his  hands.  His 
cot  was  overturned.  On  reaching  Beemer  witness  inquired  what  the  mat- 
ter was.  He  replied,  ''I  am  shot  twice.'*  Witness  asked  who  shot  him, 
and  he  replied,  ^^Tom  Fulcher."  Witness  asked,  "Howdo  you  know 
it  was  Fulcher  ?*'  and  he  answered,  **How  do  I  know  you,  Mr.  Camp- 
bell ?"  The  witness  then  returned  to  his  house  to  get  some  brandy. 
While  at  the  house  he  observed  the  clock,  and  found  it  to  be  then  a  few 
minutes  after  eleven  o'clock.  When  he  went  back  he  found  that  Beemer 
had  been  taken  into  his  shop.  'He  administered  some  brandy  and  water, 
which  so  cleared  Beemer's  throat  of  blood  that  he  was  able  to  talk  better. 
About  fif  teen  minutes  later  Beemer  got  up  and  urinated,  passing  blood 
with  his  urine.  Upon  observing  that  blood,  Beemer  said,  "  Mr.  Camp- 
bell, I  am  bound  to  die;  I  have  seen  many  such  wounds  in  the  army, 
and  they  always  die."  He  was  perfectly  sane  when  he  made  that  State- 
ment. Witness  then  asked  him  to  teil  him  how  the  shooting  occurred, 
and  he  replied:  "  I  was  lying  on  my  cot  in  front  of  my  shop  asleep,  with 
my  lef t  band  over  my  head.  I  heard  him  twice  call  my  name,  '  Beemerl 
Beemer!'  I  looked  and  saw  Fulcher  holding  his  pistol  a  short  distance 
from  my  head.  I  grabbed  the  pistol  with  the  band  that  was  over  my 
head.  He  puUed  backward,  pulled  the  pistol  out  of  my  band,  and  shot 
me  through  the  throat  and  tops  of  my  Shoulders.  I  feil  back  into  my 
cot,  the  cot  feil  over,  I  feil  oflE  on  my  face,  when  he  shot  me  in  the  back 
and  ran  off.  I  had  hold  of  the  pistol.  It  was  in  bad  keeping  and  was 
rusty.     You  can  easily  identify  it  by  that." 
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The  witness  Campbell  further  testified  that  after  the  defendant  was 
arrested  he  was  taken  before  Beemer^  who  identified  him  as  the  person 
who  shot  him.  About  the  fourth  day  after  the  shooting  Beemer  sent  for 
witness  to  take  bis  statement  in  writing,  the  witness  being  a  notary  pub- 
lic. He  was  sane,  was  in  bis  right  mind^  and  declared  bis  conviction  that 
he  could  not  recover,  but  would  die.  He  then  made  substantially  the 
same  statement  he  made  to  the  witness  on  the  night  of  the  sboo.ting,  and 
the  witness  reduced  it  to  writing.  Tbis  written  declaration  was  read  in 
«yidence  in  connection  with  tbis  witness's  testimony.  A  doctor  reached 
Beemer  on  the  tbird  day  after  the  shooting,  and  remained  three  days. 

Nat  John  testified  for  the  State  that  he  was  about  the  first  person  to 
reach  Beemer  after  the  shooting.  Beemer  then  told  witness  that  Tom 
Fulcher  shot  him,  and  on  the  next  morning,  in  reply  to  witness's  qnes- 
tion  as  to  how  he  was  getting  on,  he  replied,  ^'I  am  bound  to  die;  my 
insides  are  torn  all  to  pieces.^'  He  then  told  the  witness  the  particulars 
of  the  shooting,  and  again  declared  that  he  was  shot  by  Tom  Fulcher; 
that  he  knew  Fulcher  by  bis  voice,.  had  hold  of  bim,  and  would  know 
bis  teeth  at  any  time  or  place.  The  defendant's  front  teeth  were  very 
large  and  prominent.  Beemer  was  sane  and  in  bis  right  mind  when  he 
made  the  Statements  to  the  witness. 

F.  B.  Dodson  testified  for  the  State  that  he  was  at  the  Matador  ranche 
when  Beemer  was  shot,  and  on  that  night  went  to  Quannah  to  sum- 
men a  physician.  Dr.  Sumner  went  back  with  witness,  dressed  ^eemer's 
wounds,  and  left  some  powders  to  be  applied  to  the  wound  in  the  back 
to  keep  it  from  healing.  Witness  was  detailed  to  wait  on  Beemer,  who 
was  removed  to  the  best  house  on  the  ranche.  Caref ul  attendance  was 
given  to  Beemer  during  bis  illness,  and  some  person  was  with  him  pretty 
much  all  of  the  time.  The  powders  were  applied  according  to  the  doc- 
tor*s  directions.  About  three  weeks  after  the  shooting  Beemer  was  re- 
moFed  to  Fort  Worth  to  secure  better  attention  änd  care  than  could  be 
had  on  the  ranche.  The  witness  accompanied  him  to  Fort  Worth,  and 
turned  him  over  to  Dr.  MuUens.  Great  care  was  taken  in  removing  Bee- 
mer from  the  ranche  to  Fort  Worth,  but  the  wound  in  the  back  was  par- 
tially  healed,  and  was  somewhat  swollen  when  he  was  started.  He  was 
taken  to  Ohildress  on  a  mattress  in  a  hack,  and  thence  to  Fort  Worth  by 
rail. 

Dr.  J.  M.  Mullens  testified  for  the  State  that  he  was  a  practicing  phy- 
sician and  lived  in  Forth  Worth.  He  receired  Beemer  from  Dodson  in 
October,  1887.  Beemer*s  general  condition  was  then  very  precarious.  A 
gun  shot  wound  had  passed  through  bis  neck,  and  another  had  passed 
through  bis  kidney  and  the  right  lobe  of  bis  liver.  The  latter  wound 
was  partially  healed,  but  witness  opened  it  and  removed  about  half  an 
ounce  of  pus.  The  witness  regarded  the  wound  through  the  liver  as  a 
necessarily  fatal  wound,  and  as  the  immediate  cause  of  Beemer's  death. 
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Doctora  Andrews  and  HoUis  testified  for  the  State  that,  in  their  opinion, 
iounded  upon  Dr.  Mullens's  description  of  the  wound  through  Beemer's 
liver^  it  was  a  necessarily  fatal  wound.     The  State  closed. 

Mrs.  Gombs  was  the  first  witness  for  the  defense.  She  testified,  in 
substance,  that  she  lived  between  twenty-five  and  thirty  miles  south  from 
the  Matador  ranche.  Defendant  was  at  her  house  twice  on  the  day  of 
the  fatal  night.  He  left  about  snndown,  going  south^  in  the  opposite 
direction  from  the  Matador  ranche^  and  said  that  he  was  going  home. 
F.  M.  Wells's  hoase  was  east  of  witness's  house.  This  witness  denied 
that  a  few  days  after  the  shooting  of  Beemer  she  told  Askings  or  J.  M. 
Campbell  that  defendant  left  her  house  about  f our  o'clock  on  the  after- 
noon  of  the  fatal  day  and  went  north,  üpon  this  point  she  was  directly 
contradicted  by  Askings  and  Campbell  when  called  in  rebuttal. 

Three  witnesses  for  the  defense  testified  that  the  def endant's  r^ratation 
as  a  peaceable,  law-abiding  Citizen  was  good.  One  of  them  further  testi- 
fied  that  he  and  defendant  were  fellow-laborers  in  a  hay  camp  in  1886. 
During  their  Service  two  strangers  came  to  the  camp,  and  remained  over 
night.  During  the  night  one  of  the  strangers,  without  waming  anybody, 
shot  a  skunk.  At  the  report  of  the  pistol  Beemer  sprang  out  of  bed  and 
ran  off.  On  the  next  day  he  asked  the  witness  if  the  two  men  did  not 
come  from  the  Indian  Nation.  He  appeared  to  apprehend  danger  from 
parties  from  the  Indian  Nation,  and  repaired  to  camp  head  quarters,  and 
secured  orders  for  the  two  men  to  leave  the  camp.  From  his  actions  the 
witness  believed  that  he  was  afraid  of  Indian  Nation  people. 

F.  0.  Thumiond,  for  appellant. 

W.  L.  Davidson^  Assistant  Attorney-General,  and  C.  M.  Christenherryy 
for  the  State. 

White,  Presidino  Jüdoe. — Appellant  was  convicted  of  murder  of  the 
first  degree,  his  punishment  being  assessed  at  death. 

Several  bills  of  exception  saved  to  the  ruling  of  the  court  present  the 
principal  matters  complained  of  as  error. 

1.  The  defendant's  first  and  third  bills  of  exception  relate  to  the  same 
subject  matter.  The  witness  Brock,  over  objections  of  the  defendant,  was 
permitted  to  testify  as  to  a  letter  written  by  the  deceased  to  the  defend- 
ant the  Summer  before  the  killing,  and  which  deceased  asked  the  witness 
to  convey  to  the  defendant,  and  at  the  same  time  requested  witness  to  "  teil 
defendant  Fulcher  that  if  he  did  not  bring  his  things  back  to  him  that  he 
would  get  them  by  law;  that  he  had  been  to  Estacado  and  found  out  what 
the  law  was.'^  The  witness  Askings  was  also  permitted  to  testify,  over 
objections  of  defendant,  what  was  said  by  the  witness  Brock  to  def  endant's 
wife  at  the  time  Brock  delivered  to  her  the  letter  written  by  deceased  to 
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her  huflband,  demanding  the  return  of  his  property,  and  threatening  in 
caee  the  property  was  not  returned  that  he,  deceased,  would  have  both 
defendant  and  his  wife  arrested  for  thef t.  The  objection  urged  to  the 
admissibility  of  this  testimony  was  that  defendant  was  not  present  on 
either  of  the  occasions.  It  is  amply  established  by  other  evidence  in  ihe 
case  that  defendant  knew  all  about  the  letter  deceased  had  written  him 
conoerning  the  return  of  his  property— in  fact,  the  letter  was  read  in 
Fulcher^s  presence;  and  Askings  says  in  his  testimony  that  the  whole  sub- 
ject  of  the  return  of  the  property  was  discussed  in  conversations  between 
himself,  the  defendant,  and  defendant's  wife.  Under  the  eircumstances, 
if  the  evidence  had  been  illegal  and  inadmissible,  its  admission  would  have 
been  harmless  error,  of  which  defendant  could  not  complain. 

2.  Another  exception  was  to  the  admission  of  the  testimony  of  the 
witnesB  Campbell  to  the  effeq);  that  on  the  second  night  after  the  shoot- 
ing  defendant,  after  having  been  arrested,  was  brought  back  to  the  Mat- 
ador rauche,  and  carried  into  the  presence  of  the  wounded  man,  and  that 
"they  spoke  to  each  other,  and  Beemer  identified  Fulcher  aß  the  man 
who  had  shot  him/'  Objection  urged  to  this  testimony  is  that  it  only 
fihows  the  opinion  of  the  witness.  We  think  the  evidence  was  admissi- 
ble.  "  When  the  opinion  is  the  mere  shorthand  rendering  of  the  facts, 
then  the  opinion  can  be  given,  subject  to  cross-examination  as  to  the  facts 
npon  which  it  is  based."  Whart.  Crim.  Ev.,  9  ed.,  sec.  458;  Willson's 
Orim.  Stats.,  sec.  2502,  p.  239;  Powers  v.  The  State,  23  Texas  Ct.  App., 
43;  Irvine  v.  The  State,  26  Texas  Ct.  App.,  37. 

3.  Bill  of  exception  number  five  complains  of  the  admission  of  the 
Statements  of  the  wounded  man  made  to  the  witness  Campbell  about 
thirty  minutes  after  he  was  shot,  as  to  the  circumstances  of  the  shooting 
and  who  shot  him.  Deceased  was  shot  in  the  neck,  and  his  articulation 
was  affected  by  the  blood  collecting  in  his  throat.  About  fifteen  minutes 
after  he  was  shot  Campbell  administered  to  him  some  bi*andy  and  cam- 
phor  to  clear  up  his  throat,  and  about  fif  teen  minutes  af  terwards,  when 
he  was  able  to  talk,  deceased  made  the  Statements  complained  of .  ünder 
the  circumstances  shown  we  are  of  opinion  the  declarations  were  admis- 
ßible  as  res  gestcB.  Willson^s  Crim.  Stats.,  sec.  1046;  Stagner  v.  The 
State,  9  Texas  Ct.  App.,  441;  Warren  v.  The  State,  Id.,  619;  Washiug- 
ton  V.  The  State,  19  Texas  Ct.  App.,  521;  Pierson  v.  The  State,  21  Texas 
Ct.  App.,  15;  Smith  V.  The  State,  Id.,  277;  Irby  v.  The  State,  25  Texas 
Ct.  App.,  203. 

4.  The  witness  Campbell  was  also  permitted  to  testify  as  to  the  mak- 
ing  of  a  dying  declaration  by  deceased  a  few  days  after  the  shooting, 
which  declaration  was  reduced  to  writing  by  witness,  and  sworn  to  by 
deceased  before  the  witness  as  notary  public;  and  in  connection  with  this 
testimony  said  written  declaration  was  also  offered  and  read  in  evidence. 
In  our  opinion  a  proper  predicate  for  the  admission  of  the  dying  declara- 
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tions  was  laid,  and  the  evidence  was  properlj  admitted.     Willson^s  Crim. 
Stats.,  sec.  1045;  Miller  v.  The  State,  27  Texas  Ct.  App.,  63. 

Deceased  was  shot  on  the  night  of  the  14th  of  September;  a  few  days 
thereafter  the  dying  declarations  were  made  and  reduced  to  writing,  bot 
deceased  lived  until  the  4th  day  of  Kovember  foUowing.  At  the  time  he 
made  the  declarations  we  think  it  is  clear  that  he  then  feit  conscioas  of 
approaching  death,  and  believed  there  was  no  hope  of  his  recovery.  There 
is  no  testimony  showing  that  subsequent  to  making  the  declarations,  and 
before  his  death,  his  mind  ever  changed  as  to  his  condition  or  as  to 
his  ^^immediate  apprehension  of  death.''  Edmonson  y.  The  State,  41 
Texas,  497. 

5.  Defendant's  second  bill  of  exceptions  shows  that  the  State's  wit- 
ness  Wells,  on  his'  examination  in  chief ,  was  permitted,  over  defendant's 
objections,  to  testify  that  *'the  day  after  Beemer  was  killed,  as  I  after- 
wards  ascertained,  I  retumed  to  my  home  about  the  middle  of  the  after- 
noon.  I  found  there  Jeff  Boon  and  Tom  Stewart  and  (defendant)  T.  J. 
Fnlcher.  Stewart  and  Boon  had  arrested  Fulcher  and  had  him  in  custody 
when  I  arrived.  I  afterwards  heard  Stewart  say  to  Fulcher,  *We  bare 
arrested  you  for  killing  Beemer  last  night,'  whereupon  Fulcher  seemed 
agitated  and  tmveA  pele."  This  testimony  was  objected  to  because  the 
defendant  was  under  arrest  at  the  time.  The  court  in  explaining  this  bill 
States  that  he  linlited  the  witness's  testimony  to  the  fact  as  to  whether  or 
not  any  visible  impression  was  made  on  defendant  when  he  was  charged 
with  the  murder.  Had  defendant  not  been  under  arrest  there  is  no  ques- 
tion  but  that  his  acts  and  conduct,  as  well  as  appearance  when  charged 
with  the  murder,  would  have  been  admissible  as  evidence  against  hinx« 
Noftsinger  y.  The  State,  7  Texas  Ct.  App.,  302.  And  eyen  after  arrest 
it  was  formerly  held,  in  the  cases  of  Gordoya  y.  The  State,  6  Texas  Court 
of  Appeals,  208,  and  Handline  y.  The  State,  Id.,  348,  that  ''the  acts  and 
conduct  of  a  defendant  in  arrest,  either  before  or  after  being  accused  with 
the  crime,  may,  though  not  res  gestm,  be  competent  eyidence  against  him 
as  indicatiye of  a  guilty  mind."  These decisions  were  based  upon  the  rule 
announced  in  Roscoe's  Criminal  Evidence,  17-19,  and  the  same  rule  is 
held  in  Brownell  y.  The  People,  38  Michigan,  732  (which  is  a  case  di- 
rectly in  point),  and  in  Greenfield  y.  The  People,  85  New  York,  75.  It 
is  also  the  rule  announced  in  a  late  case  in  Kansas  (The  State  y.  Baldwin), 
reported  in  füll  in  9  Criminal  Law  Magazine,  page  49.  But  a  different  rule 
was  announced  by  this  court  in  Nolen's  case,  14  Texas  Court  of  Appeals^ 
474,  and  it  was  there  held  that  ^'where  the  confossions  of  a  defendant 
under  arrest  are  inadmissible  against  him  because  made  while  he  was  an- 
cautioned,  his  acts,  if  tantamount  to  such  a  confession  and  done  under 
similar  circumstances,  are  likewise  inadmissible."  This  decision,  which 
practically  oyerruled  the  Cordoya  and  Handline  cases,  since  its  announoe- 
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loent  hnß  been  foUowed  and  recognized  as  the  mle  in  this  State.  Carter 
V.  The  State,  23  Texas  Ct.  App.,  508. 

Under  the  mle  as  it  now  obtains  the  evidence  oomplained  of  was  illegal 
and  inadmissible.  This  error  will  necessitate  a  reversal  of  the  case.  Mc- 
Williams  v.  The  State,  44  Texas,  116.  In  view  of  another  trial  we  will 
notice  one  or  more  of  the  other  errors  complained  of . 

6.  It  is  insisted  that  the  court  should  have  charged  upon  assanlt  with 
intent  to  murder,  and  that  the  special  requested  instructions  asked  for 
defendant  should  have  been  given.  As  to  the  requested  instructions,  we 
think  they  were  properly  refused.  The  evidence  shows  that  the  death 
was  caused  by  the  wound  inflicted  by  defendant,  and  that  there  was  no 
neglect  or  improper  treatment  of  deceased.  The  charge  of  the  court  in 
relation  to  such  an  issue  was  not  excepted  to,  and  is  more  f avorable  to  the 
accused  than  he  would  have  been  entitled  to  had  there  been  such  an  issue 
in  the  case. 

It  is  claimed  that  the  court  committed  a  fundamental  error  in  instruct- 
ing  the  jury  in  the  fourth  paragraph  of  the  charge  as  follows,  viz. :  '*  The 
law  allows  the  defendant  to  testify  in  bis  own  behalf;  but  a  failure  to  do 
so  is  not  CTen  a  circumstance  against  him,  and  no  presumption  of  guilt 
can  be  indulged  in  by  the  jury  on  account  of  such  failure  on  bis  part.'* 

The  Act  of  our  last  Legislature  providing  that  a  defendant  in  a  crim- 
inal  case  may  testify  in  bis  own  behalf  expressly  provides  as  follows: 

*'But  the  failure  of  any  defendant  to  so  testify  shall  not  be  taken  as  a 
circumstance  against  him,  nor  shall  the  same  be  alluded  to  or  commented 
on  by  counsel  in  the  cause. ^'    Gen.  Laws,  21  Leg.,  p.  37. 

The  instruction  was  substantially  in  the  spirit  of  the  Statute.  But  it 
is  insisted  that  the  court  should  not  have  alluded  to  the  matter,  as  it  was 
calculated  to  call  the  attention  of  the  jury  to  the  failure  of  defendant  to 
testify,  and  that  that  of  itself  would  necessarily  be  prejudicial  to  defend- 
ant. We  are  cited  to  Huntes  case,  ante,  149,  wherein  in  quoting  from  an 
Illinois  case  the  language  used  is,  ^'and  in  such  case  court  and  counsel 
should  stadiously  aroid  all  allusions  to  the  subject."  Baker  v.  The  Peo- 
ple,  105  Hl.,  452.  Our  Statute  does  not  prohibit  the  court  from  alluding 
to  the  subject — it  is  counsel  who  are  expressly  inhibited  from  alluding  to 
or  commenting  upon  defendant's  failure  to  testify.  The  court  is  not  in- 
hibited from  alluding  to  and  explaining  defendant's  rights  in  the  matter. 
It  may  or  may  not  prove  injurious  or  prejudicial  for  the  court  to  allude 
to  the  matter — is  impossible  for  us  to  teil.  In  another  murder  case,  pend- 
Ing  at  this  time  before  us,  it  is  complained  that  the  court  erred  in  refus- 
ing  a  special  requested  instruction  defining  the  law  with  regard  to  the 
evidence  of  a  defendant  who  had  testined.  We  think  it  a  matter  entirely 
discretionary  with  the  court  whether  it  will  instruct  the  jury  at  all  as  to 
a  defendant's  rights  as  a  witness  in  bis  own  case. 

In  Vermont  it  seems  that  the  court  is  bound  to  instruct  the  jury  that 
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they  could  not  consider  defendant^s  Omission  to  testify  in  bis  own  behalf 
against  bim.     State  v.  Cameron,  40  Vt.,  556. 

In  this  instance  the  cbarge  complained  of  was  unquestionably  in  con- 
formity  with  tbe  Statute^  and  we  can  not  see  tbat  it  was  calculated  to 
prejudice  tbe  defendant.  Being  a  correct  enunciation  of  tbe  law,  we  will 
not  presume  tbat  tbe  court  in  giving  it  abused  its  diecretion,  nor  tbat  it 
was  in  any  manner  injurious  to  defendant. 

We  bave  discussed  all  tbe  questions  raised  in  tbe  case.  For  error  in 
tbe  admission  of  evidence  as  above  pointed  out,  tbe  judgment  is  reversed 
and  cause  remanded. 

Reversed  and  remanckd. 

Hurt,  J.,  absent. 


28    474 

-^"174  Marion  Shannon  v.  The  State. 

f33  315  JVö.  IS795.    Decided  January  11. 

Practica— An  XJnpardoned  Ex-Convict  on  trial  for  crime  is,  ander  the  Act  of 
April  4,  1889,  competent  to  testify  as  a  witness  in  Lis  own  behalf. 

Appeal  f rom  tbe  District  Court  of  Hill.  Tried  below  before  Hon.  J- 
M.  Hall. 

Tbe  conTiction  was  for  felony  tbef t,  and  tbe  penalty  assessed  was  & 
term  of  four  years  in  tbe  penitentiary. 

/.  if.  Johnson,  for  appellant. 

W.  L.  Davidson,  Assistant  Attomey-General,  for  tbe  State. 

White,  Prestdino  Jüdoe. — On  tbe  trial  below  tbe  appellant  propoBed 
to  testify  as  a  witness  in  bis  own  bebalf .  Objeetion  to  bis  being  allowed 
to  testify  was  made  by  tbe  prosecution  upon  tbe  ground  tbat  be  was  an 
ex-convict,  wbo  bad  served  a  term  in  tbe  penitentiary  for  crime,  and  had 
never  been  pardoned.  Tbis  objeetion  was  eustained  by  tbe  court,  and 
tbe  ruling  is.tbe  error  mainly  complained  of  on  tbis  appeal.  Tbe  Assist- 
ant Attomey-General  confesses  tbat  tbe  ruling  is  erroneous.  By  Provis- 
ion of  tbe  Act  of  April  4,  1889,  ^^Any  defendant  in  a  criminal  action 
sball  be  permitted  to  testify  in  bis  own  bebalf  tberein.^'  Gen.  Laws,  21 
Leg.,  p.  37. 

Tbis  identical  question  bere  presented  came  before  us  at  tbe  last  Tyler 
Term  in  tbe  case  of  Williams  v.  Tbe  State,  and  we  beld,  and  still  hold, 
tbat  under  tbat  Statute  an  unpardoned  convict  can  testify  in  bis  own  be- 
balf in  any  criminal  action  against  bim. 

Judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 

Hurt,  J.,  absent. 
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E.  M.  Curry  v.  The  State. 

No.  6762.     Decided  Aprü  19, 

1.  Local  Option.— Article  3229  of  the  Revised  Statutes,  autborizing  tbe  Commis- 
aioDers  Coart,  in  certain  contingencies,  to  order  an  election  under  the  local  option  law, 
provides  that  tbe  order  sball  require  tbat  tbe  election  be  beld  not  less  tban  fifteen  nor 
more  tban  tblrty  days  f rom  tbe  date  of  said  order.  Enumerating  tbe  requisites  of  said 
order  tbe  said  article  f  urtber  provides  tbat  it  (tbe  order)  sball  tben  be  beld  to  be  prima 
fade  evidence  tbat  all  tbe  provisions  of  law  necessary  to  give  it  validity,  etc. ,  bave  been 
fnlly  complied  witb.  Article  8283  provides  for  a  special  session  of  tbe  Conimissioners 
Court  for  opening  tbe  polls,  counting  tbe  vote,  and,  by  order,  promulgating  tbe  local 
Option  law  if  carried;  and  fortber  provides  tbat  sucb  order  sball  be  beld  to  be  prima 
fade  evidence  tbat  all  tbe  provisions  of  law  bave  been  complied  witb  in  giving  notice 
of  and  in  bolding  said  election,  counting  and  retuming  tbe  votes,  and  declaring  tbe  re- 
snlt.  Constming  tbese  Statutes,  tbe  court  holds  tbat  tbe  special  provisions  making 
certain  ordeis  prim^afacie  evidence  tbat  antecedent  statutory  prerequisites  bave  been 
complied  witb,  were  not  intended  to  and  do  not  operate  to  make  tbat  a  valid  law  wbicb 
was  void  ab  iniUo.  Tbe  proof  in  tbis  case  sbows  tbat  tbe  order  for  tbe  local  option 
election  required,  and  tbat  tbe  election  was  in  fact  beld  more  tban  tbirty  days  after 
tbe  date  of  tbe  order.  Hdd,  tbat  tbe  election  was  wbolly  void,  and  tbat  tbe  law  did 
not  beoome  operative  in  tbe  district  designated  in  tbe  order. 

2.  Same. — ^Article  32d9a  provides  for  a  oontest  of  a  local  option  election  at  any  time 
witbin  tbirty  days  by  any  qualified  voter  of  tbe  locality  in  wbicb  it  was  beld.  Tbe 
Said  article,  bowever,  can  not  be  beld  to  abridge  tbe  rigbt  of  a  person  to  sbow  tbe  law 
to  be  void,  at  any  time  wben  it  is  sougbt  by  prosecution  to  bold  bim  amenable  for  its 
violation.    Punisbment  can  not  be  infiicted  for  tbe  violation  of  a  void  law. 

Appeal  f rom  the  County  Court  of  Dallas.  Tried  below  before  Hon. 
E.  G.  Bower,  County  Judge. 

The  penalty  assessed  against  appellant  was  a  fine  of  $25^  and  confine- 
ment  in  the  county  jail  for  twenty  days. 

Kearby,  McCoy  <&  Hayter,  for  appellant. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Presidiko  Jüdge.  This  appeal  is  from  a  conviction  for  a 
violation  of  the  local  option  law. 

It  is  insisted  that  the  pretended  local  option  law  under  which  he  has 
been  convicted  is  absolutely  void,  because  the  election  at  which  it  was 
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purported  to  be  adopted  was  held  at  a  time  when  such  an  election  coald 
not  only  not  be  held,  but  was  actually  prohibited  by  our  law.  In  other 
words,  that  said  pretended  election  was  ordered  to  be  held  and  was  held 
more  than  thirty  days  from  the  date  of  the  order  of  the  Commissioners 
Court  ordering  the  holding  of  the  same.  The  evidence  shows  that  the 
Order  f  or  the  election  was  made  and  entered  by  the  Commissioners  Court 
on  the  14th  day  of  May,  1889,  and  the  said  order  required  the  election 
to  be  held  on  the  15th  day  of  June,  1889,  which  was  more  than  thirty 
days  after  the  date  of  said  order,  and  that  said  election  was  held  on  said 
15th  day  of  June,  1889. 

Our  present  Statute  is  the  one  which  was  in  force  at  the  date  said  order 
was  made,  and  it  expressly  fixes  and  regulates  the  time  of  ordering  such 
election  as  f  ollows,  viz. :  "Article  3229.  When  the  Commissioners  Court 
of  their  own  motion,  or  upon  the  petition  as  provided  for  in  article  3227, 
shall  Order  the  election  as  herein  provided  for,  it  shall  be  the  duty  of  said 
oourt  to  order  such  election  to  be  held  at  the  regulär  voting  place  or 
places  within  the  proposed  limits  upon  a  day  not  less  than  fifteen  nor 
more  than  thirty  days  from  the  date  of  said  order;  and  the  order  thus 
made  shall  express  the  object  of  such  election,  and  shall  be  held  to  be 
prima  fade  evidence  that  all  the  provisions  of  law  necessary  to  give  it 
validity,  or  to  clothe  the  court  with  Jurisdiction  to  make  it,  have  been 
fully  complied  with."  Acts  20  Leg.,  p.  96;  Sayles's  Civ.  Stats.,  art.  3229; 
Willson's  Crim.  Stats.,  sec.  630,  art.  3229.  Article  3233  provides  for  the 
special  session  of*  the  Commissioners  Court  for  opening  the  polls,  count- 
ing  the  votes,  and  making  an  order  of  court  declaring  the  result,  and 
absolutely  prohibiting  the  sale  of  intoxicating  liquors,  etc. ;  and  it  is  fur- 
ther  provided  in  said  article  that  "the  order  thus  made  shall  be  held  to 
be  prima  fade  evidence  that  all  the  provisions  of  law  have  been  complied 
with  in  giving  notice  of  and  holding  said  election,  and  in  counting  and 
returning  the  votes,  and  declaring  the  result  thereof." 

Article  3239a  provides  for  a  contest  of  said  election  at  any  time  within 
thirty  days  by  any  qualified  voter  of  the  locality  in  which  it  was  held. 

We  have  ref erred  to  these  Statutes  for  the  purpose  of  showing  how  far 
the  Legislature  has  gone  in  obviating  proofs  of  a  strict  compliance  with 
the  prerequisites  of  the  Statutes  in  cases  where  the  validity  of  such  elec- 
tions  is  contested  or  brought  inquestion.  Certain  Orders  are  made /»nm^i 
fade  evidence  that  antecedent  statutory  prerequisites  have  been  complied 
with,  and  their  introduction  by  the  State  would  devolve  upon  a  defendant 
or  party  attacking  the  validity  of  the  election  the  bürden  of  disproving 
such  prima  fade  evidence.  But  we  do  not  understand  that  the  Legis- 
lature ever  intended  more  than  this.  We  do  not  understand  that  they 
could  or  did  intend  that  such  subsequent  Orders  could  eure  direct  and 
positive  violations  of  the  law  in  its  most  essential  particulars  with  refer- 
once  to  the  holding  of  such  elections.     In  other  words,  that  the  mere 
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entry  of  certain  Orders  bythe  commissioners  conid  nullify  the  piain  letter 
of  the  law,  and  make  that  a  valid  and  binding  law  which  was  void  ab 
initio.  We  can  see  many  and  good  and  sufficient  reasons  why  our  Statute 
has  provided  that  such  electiou  shall  be  ordered  '^  upon  a  day  not  less  than 
fifteen  nor  more  than  thirty  days  from  the  date  of  said  order/'  But  if 
there  were  no  such  reasons  apparent,  the  rule  ita  lex  scripta  unquestion-^ 
ably  applies  where  such  power  of  special  legislation  is  delegated  to  other 
authority  than  the  legislative  department.  In  such  cases  there  must  be 
strict  conformity  to  the  requirements  of  the  law  in  the  exercise  of  such 
delegated  authority,  or  the  action  will  be  void.  Boone  v.  The  State,  10 
Texas  Ct.  App.,  418;  Willson's  Crim.  Stats.,  sec.  632. 

Under  the  f  acts  shown  by  the  record  we  are  constrained  to  hold  that  the 
election  for  local  Option  in  the  town  of  Lancaster,  Dallas  Gounty,  Texas, 
held  on  the  löth  day  of  June,  1889,  is  void  because  held  more  than  thirty 
days  after  the  date  of  the  order  of  the  Commissioners  Court  ordering  the 
holding  of  the  same. 

The  fact  that  article  3239a  gives  to  any  qualified  voter  of  the  local  Op- 
tion district  the  right  to  contest  the  validity  of  such  election  within  thirty 
days  does  not  in  any  manner  af^ect  the  rights  or  deprive  any  one  at 
any  time  of  the  right  to  show  that  the  law  is  void,  when  it  is  sought  by 
prosecution  to  hold  him  amenable  for  its  violation.  A  Citizen  can  never 
be  legally  pnnished  for  a  violation  of  a  law  which  is  itself  void. 

Because  appellant  has  been  convicted  for  the  violation  of  a  law  which 
was  never  legally  adopted  or  enacted,  the  judgment  isTeversed  and  the 
prosecution  is  dismissed. 

Reversed  and  dismissed. 

Jndges  all  present  and  concurring. 


E.  M.  Curry  v.  The  State. 

No.  676L  Dedded  ÄpiHl  19. 
Betailing  Spirituous  Liquors — Oceupation  Tax  — •  License.  —  An  occnpation 
tazed  by  law  can  not,  under  any  circumstances,  be  legally  pursued  without  the  neces- 
^ry  license  being  first  obtained;  and  a  person  is  liable  to  prosecution  and  conviction 
who  without  bhe  license  pursues  the  oceupation,  unless  after  prosecution  is  instituted 
bat  before  conviction  he  pays  the  tax  and  costs  of  prosecution  and  procures  the  license, 
tbereby  barring  the  prosecution.  It  was  no  defense  that,  altbough  he  was  entitled  to 
and  applied  for  license,  tendering  payment  of  the  tax  levied,  the  accused  was  wrong- 
f ully  or  arbitrarily  refosed  license  by  the  collector  of  taxes.  See  this  case  in  Illustra- 
tion. 

Appeal  from  the  County  Court  of  Dallas.     Tried  below  before  Hon. 
E.  G.  Bower,  County  Judge. 
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The  opinioD  discloses  the  case.  The  peni^  asBessed  by  the  verdict 
was  a  fine  of  $450. 

Kearby,  McCoy  &  Hayter,  for  appellant. 

W.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

White,  Presidino  Jüdge. — In  this  case  appellant  was  convicted  for 
engaging  in  the  occupation  of  selling  spirituous  liquors  in  qnantities  less 
than  a  quart  without  first  having  obtained  a  license  tterefor. 

The  prosecution  was  under  article  110  of  the  Penal  Code,  which  pro- 
vides  that  "any  person  who  shall  pursue  or  follow  any  occupation,  call- 
ing,  or  profession,  or  do  any  act  taxed  by  law,  without  first  obtaining  a 
license  therefor,  shall  be  fined  in  any  sum  not  less  than  the  amount  of 
the  taxes  so  due  and  not  more  than  double  that  sum.^' 

The  obtaining  the  license  is  an  absolute  prerequisite  to  the  pursnit  of 
the  occupation.  There  can  be  no  excuse  nor  justification  in  law  where 
the  occupation  is  pursued  without  first  obtaining  such  license.  He  iß  lia- 
ble  to  prosecution  and  to  conviction  who  without  the  license  pursues  the 
occupation,  unless  after  prosecution  is  instituted  and  before  couTiction 
he  pays  the  tax  and  costs  of  prosecution  and  procures  the  license,  and 
thereby  bars  the  conviction.     Penal  Code,  art.  112. 

This  is  a  companion  case  to  that  of  Curry  v.  The  State,  just  decided,  ante, 
475.  The  people  of  Lancaster  precinct,  Dallas  County,  had  attempted, 
as  we  have  seen,  to  adopt  local  Option.  The  Commissioners  Court  had 
declared  its  adoption.  Appellant  sold  spirituous  liquors  within  the  pro- 
hibited  district  after  local  Option  was  declared  adopted,  and  without  hav- 
ing obtained  a  license  to  pursue  such  occupation.  After  local  Option  had 
been  declared  adopted  by  the  Commissioners  Court  he  endeavored  to  pro- 
cure  a  license  from  the  collector  of  taxes  to  pursue  the  occupation  of  a 
retail  liquor  dealer  in  said  district,  and  tendered  to  said  collector  the 
amount  of  taxes  due  on  said  occupation,  but  said  collector  refused  to 
receive  said  taxes  and  refused  him  bis  license,  because  local  Option  had 
been  declared  adopted  and  was  in  force  in  said  district. 

We  have  seen  in  the  other  case  that  local  Option  had  not  been  legally 
adopted  and  was  not  legally  in  Operation  in  the  district.  This  being  the 
case,  the  general  laws  had  never  been  suspended,  but  were  in  force,  and 
the  defendant  could  have  legally  pursued  the  occupation  if  he  could  have 
obtained  a  license  to  do  so.  He  contends  that  it  was  no  fault  of  his  that 
he  did  not  obtain  his  license,  but  the  fault  of  the  collector,  and  that  having 
done  all  he  could  do  to  obtain  said  license,  and  having  failed,  he  shoald 
not  be  punished  for  his  failure.  His  position  has  some  plausibility,  but 
no  real  soundness.  He  could  in  no  state  of  case  pursue  the  occupation 
legally  without  license.     An  error  of  judgment  or  even  a  ref  usal  to  ißsae 
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the  license  on  the  pari  of  the  officer  f rom  mere  wilf ul  caprice,  or  arbitra- 
rily,  or  without  any  reason  whatsoever,  could  not  justify  or  excuee  him 
for  violating  the  piain  letter  of  the  law  which  reqnired  the  license  as  a 
prerequisite  to  the  pursuit  of  the  occupation,  and  denouneed  a  penalty 
lipon  the  pursuit  without  the  license. 

We  have  found  no  reversible  error  in  the  record^  and  the  judgment  is 
jiffirmed. 

Äffirmed. 

Jadges  all  present  and  concurring. 


Henry  Secker  v.  The  State. 

No.  6747.  Decided  Aprü  SS, 
XJsixLg  Violent  and  Abusive  Language,  etc.  ~  Evidence.  —  The  Information, 
based  upon  article  495a  of  the  Penal  Code,  charged  that  the  accused,  on  Maj  4,  1889, 
iised  conceming  Mrs.  F.  C.  Johnson  the  abusive  language,  **  You  dirtj  bitch!"  B7  sep- 
arate Information  the  wife  of  the  accnsed  was  charged  with  using  conceming  Mrs.  F. 
C.  Johnson,  on  the  same  daj,  the  abasive  language,  *'  You  dirtj  old  slat!"  On  the 
trial  the  defendant  offered  his  wife  as  a  witness  in  his  behalf,  but  upon  the  objection 
that  she  was  charged  in  a  separate  information  with  the  same  offense  she  was  rejected 
bj  the  court  as  an  incompetent  witness.  Held^  error.  The  informations  charged  the 
same  statatory  offense,  bat  not  the  same  transaction. 

Appeal  from  the  County  Court  of  Dallas.  Tried  below  before  Hon. 
E.  G.  Bower,  County  Judge. 

The  opinion  discloses  the  case.  The  penalty  assessed  against  the  ap- 
pellant  was  a  fine  of  ten  dollars. 

W.  T,  Strange,  for  appellant. 

W.  L.  Davidson,  Assistant  Attorney-Qeneral,  for  the  State. 

White,  Presidino  Jüdoe. — Appellant  was  charged  by  information 
brought  under  article  495a,  Penal  Code,  with  using  violent,  abusive  lan- 
guage of  and  conceming  one  Mrs.  F.  C.  Johnson,  calculated  to  provoke 
a  breach  of  the  peace.  He  was  charged  to  have  used  towards  her  the 
language,  *' You  dirty  bitch,''  and  the  offense  was  alleged  to  have  been 
eommitted  on  the  4th  day  of  May,  1889. 

A  similar  information  was  separately  filed  against  Mrs.  Henry  Secker, 
wife  of  appellant,  charging  her  with  a  like  offense,  also  eommitted  on 
the  4th  day  of  May,  1889;  but  the  language  charged  to  have  been  used 
by  Mrs.  Henry  Secker  towards  Mrs.  F.  C.  Johnson  was  "You  dirty  old 
filut.'^ 
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On  the  trial  of  this  appellant  he  proposed  to  introdace  bis  wife,  Mrs. 
Henry  Secker,  as  a  witness  in  bis  bebalf,  wben  it  was  objected  by  the 
prosecation  tbat  sbe  was  an  incompetent  witness  because  sbe  was  ander 
prosecution  f or  tbe  same  offense^  tboagb  by  a  different  inf ormation.  This 
objection  was  sustained  by  tbe  court,  and  tbe  witness  was  not  allowed  to 
testify,  to  wbicb  ruling  appellant  duly  saved  a  bill  of  exceptions.  We 
are  of  opinion  tbe  court  erred  in  tbe  ruling.  Tbe  offenses  cbarged  against 
tbe  parties  were  not  tbe  same.  Tbe  words  cbarged  against  tbe  parties 
were  not  identical,  and  tbere  is  notbing  identifying  tbe  traneactions  as 
tbe  same  save  tbe  name  of  tbe  injured  party  and  tbe  date  of  tbe  alleged 
offenses.  Tbougb  botb  parties  are  cbarged  witb  tbe  same  statu tory  offense, 
tbey  ^re  not  cbarged  witb  tbe  same  transactiou. 

Judgment  is  reyersed  and  cause  remanded.  ^ 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 


Fat  Arnold  v.  The  State. 

No.  6660,    Decided  April  26. 

1.  Vagrancy— Bvidence. — The  rule  is  elementary  that  if  an  offense  is  laid  gen- 
erally  in  an  indictment  or  information,  evidence  of  general  reputation  to  prove  saeh 
offense  is  not  admissible;  the  particular  facts  which  constitute  the  offense  mnst  \» 
proved.  The  information  in  this  case,  in  general  terms,  cbarged  the  accused  with  be- 
ing  a  Tagrant,  to-wit,  a  common  prostitute,  and  upon  the  trial  the  court  admitted  evi- 
dence of  general  reputation  to  support  the  charge.  Held^  error,  and  that  it  devolved 
upon  the  State  to  prove  the  particular  facts  showing  the  accused  to  be  a  common  proe- 
titute. 

2.  Same. — Over  defendant*s  objection  tbe  State  was  permitted  to  prove  tbe  bad 
character  of  tbe  women  wbo  lived  in  tbe  vicinity  in  wbicb  tbe  defendant  lived,  and 
witb  wbom  sbe  sometimes  associated.  HM,  tbat  the  proof  was  incompetent  and  irrel- 
evant, and  its  admission  was  material  error. 

Appeal  from  tbe  County  Court  of  Cooke.  Tried  below  before  Hon. 
H.  S.  Holman,  County  Judge. 

Tbe  opinion  sufficiently  discloses  tbe  case.  Tbe  penalty  assessed  by 
tbe  verdict  was  a  fine  of  ten  dollars. 

A.  M,  Tliomason,  for  appellant. 

W.  L.  Davidsony  Assistant  Attomey-General,  for  tbe  State. 

WiLLSOK,  Judge. — Tbis  conviction  is  for  being  a  vagrant,  to-wit,  a 
common  prostitute,  and  tbe  information  cbarges  tbe  offense  in  general 
terms  in  tbe  language  of  tbe  Statute. 

I 
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Over  defendant'ß  objections,  the  State  was  permitted  to  prove  that  the 
defendant'ß  general  reputation  in  the  Community  in  which  she  resided 
was  that  she  was  a  common  prostitute.  It  was  material  error  to  admit 
this  testimony.  Where  an  offense  is  laid  generally  in  an  indictment  or 
Information,  evidence  of  general  reputation  to  prove  such  offense  is  not 
admissible;  the  particular  facts  which  constitute  the  offense  must  be 
proved.  In  this  case  it  devolved  upon  the  State  to  prove  the  particular 
faetfl  showing  that  defendant  was  a  common  prostitute.  This  proof  could 
not  be  made  by  evidence  of  her  general  reputation  in  that  respect.  Whart. 
Crim.  Ev.,  9  ed.,  sec.  260. 

It  was  also  material  error  to  permit  the  State  to  prove,  over  defend- 
ant's  objections,  the  bad  character  of  the  women  who  resided  in  the 
vicinity  of  defendant's  residence,  and  with  whom  the  defendant  some- 
times  associated.  Such  evidence  was  irrelevant  and  incompetent.  Holsey 
v.  The  State,  24  Texas  Ct.  App.,  35. 

There  is  no  evidence  in  the  record,  except  the  illegal  evidence  above 
mentioned,  proving  or  even  tending  to  prove  that  the  defendant  was  a 
common  prostitute. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  renianded. 

Judges  all  present  and  concurring. 


BüRRELL  YaRBROüGH  V.  ThE  StATB. 
Ko.  6859.  Dedded  April  iS6, 
Knowingly  Oausing  Stock  to  go  into  the  Enclosure  of  Another,  etc.— Ev- 
idence.— To  Support  a  conviction  ander  article  684  of  the  Penal  Code  it  devolves  upon 
the  State  to  prove  that  when  the  accused  caused  stock  to  go  mto  the  enclosed  lands  of 
another,  without  consent,  that  he  did  so  knomngly.  See  the  opinion  and  the  Statement 
of  the  case  for  the  substance  of  evidence  hdd  insufficient  to  support  a  conviction. 

Appeal  f rom  the  County  Court  of  Montague.    Tried  below  before  Hon. 
Henry  Hardy,  County  Judge. 

The  opinion  states  the  nature  of  the  case.  The  penalty  assessed  by  the 
verdict  was  a  fine  of  $35. 

Briefly  stated,  the  proof  shows  that  the  enclosure  was  a  pasture  owned 
by  the  Eldridge  family;  that  a  small  patch  of  growing  cotton  was  con- 
taioed  in  the  said  pasture,  being  located  on  the  east  side  thereof ;  that' 
Dr.  Eldridge's  step-son  owned  that  patch  of  cotton  until  a  few  days  before 
the  day  alleged  in  the  indictment,  when  he  sold  the  cotton  to  Stotts,  and 
the  Eldridge  family  moved  away;  that  previous  to  that  tirae,  as  often  as 
he  passed  through  the  neighborhood  with  cattle,  the  defendant  spent  a 
night  at  the  house  of  the  Eldridges,  and  with  the  consent  of  the  Eldridges 
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tumed  bis  cattle  into  the  pasture;  that  he  reached  the  pastare  with  hU 
cattle  about  dark  on  the  day  alleged  in  the  indictment,  and  baylng  no 
knowledge  that  the  Eldridges  had  eold  the  cotton  growing  in  the  patch 
or  moved  away,  he  tumed  his  cattle  into  the  pasture,  as  the  permission 
accorded  him  allowed  him  to  do  at  any  time,  and  repaired  to  the  hoase 
of  Eldridge;  that  finding  the  Eldridge  house  Tacant,  he  went  to  the  house 
of  Collier  to  stay  all  night;  that  Collier  then  told  him  of  the  sale  of  the 
cotton  to  StottSy  and  that  early  on  the  next  momiug  he  drove  his  stock 
ont  of  the  pasture.  A  few  of  the  cattle  were  found  in  and  driven  out  of 
the  cotton. 

ü.  D.  Rugeley,  for  appellant. 

W.  L.  Davidson,  Assistaut  Attorney-General,  for  the  State. 

White,  Presidino  Judge. — Appellant  was  indicted,  tried,  and  oon- 
victed  under  article  648  of  the  Penal  Code  for  knowingly  causing  cattle 
to  go  within  the  enclosed  land  of  one  Sim  Stotts,  without  the  consent  of 
the  Said  Sim  Stotts. 

We  are  of  opinion  that  the  evidence  not  only  falls  to  support  the  con- 
viction,  but  that  the  conviction  is  against  the  evidence.  Defendant  did 
not  knowingly  put  his  cattle  in  Sim  Stotts's  enclosure,  but  the  evidence 
'Shows  he  put  his  cattle  in  the  enclosure  of  the  Eldridges,  as  he  believed, 
Äud  had  every  right  to  believe,  and  where  he  had  been  in  the  habit  pre- 
viously  of  putting  his  cattle  with  the  consent  and  permission  of  the 
Eldridges. 

Under  the  law,  to  have  made  out  a  case  against  this  appellant,  it  was 
neceösary  for  the  State  to  show  that  he  knowingly  tumed  the  cattle  in  said 
•enclosure  without  the  consent  of  the  owner.  This  was  not  shown.  A 
party  might  be  guilty  under  the  Statute  if  he  knowingly  turned  cattle 
into  an  enclosure  when  he  did  not  know  who  the  owner  was.  But  this 
is  not  such  a  case.  Defendant  had  the  consent  of  the  Eldridges;  he  be- 
lieved they  were  still  the  owners.  He  did  not  know  until  after  he  had 
turned  in  the  cattle  that  the  Eldridges  had  sold  or  transferred  the  enclo- 
sure to  Stotts,  or  any  one  eise.  In  this  State  of  case  we  can  not  see  how 
it  can  in  reason  be  said  that  he  knowingly  turned  his  stock  into  the  en- 
closure of  Stotts  without  Stotts's  consent.  The  evidence  falls  to  show 
that  appellant  knowingly  intended  to  commit  the  offense  denounced  by 
the  Statute. 

Because  the  verdict  and  judgment  are  against  the  evidence,  the  jndg- 
ment  is  reversed  and  cause  remanded. 


Reversed  and  remanded. 


Judges  all  present  and  concurring. 
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Andrew  Barton  v.  The  State. 

m,  6877.    Decided  Äprü  SO. 

1.  Otetmcting  Bailway  Track.— Indictment  for  obstrncting  a  ndlway  treck 
need  not  specify  the  persons  whoee  lives  were  endangered  bj  the  obstruction.  See  the 
opinion  for  the  charging  part  of  an  indictment  for  obstrncting  a  railway  track  held 
safficient. 

3.  Same— Svidence— Charge  of  the  Court. — As  tending  to  show  motive,  and 
for  the  purpoee  of  developing  the  res  gesta  of  the  offense  charged,  the  State  was  prop- 
erly  permitted  to  prove  the  complicity  of  the  defendant  in  the  placing  of  a  different 
obstruction  at  a  contiguoas  point  on  the  railwaj  very  soon  after  the  placing  of  the 
obstruction  charged  in  the  indictment;  but  in  failing  to  properly  limit  the  purpose  of 
such  testimony,  the  Charge  of  the  court  was  tandamentallj  erroneous. 

Appeal  from  the  District  Court  of  Colorado.  Tried  below  before 
Hon.  George  McCormick.  , 

The  coQviction  was  for  placing  obstructions  upon  the  track  of  the  Gkd- 
yeston.  Harrisburg  &  San  Antonio  Bailroad.  The  verdict  found  the  de- 
fendant to  be  aged  less  than  sixteen  years,  and  assessed  bis  punishment 
at  two  years  in  the  house  of  correction  and  reformatory  at  Gatesville. 

The  rulings  of  the  court  do  not  require  a  statement  of  the  facta  proved, 
bnt  it  may  be  remarked  that  the  defendant^s  coinplicity  in  the  placing  of 
the  obstrnctions  was  testified  to  by  an  accomplice,  who  was  corroborated 
by  other  facts  proved. 

No  brief  for  appellant. 

W.  L.  Davidson.  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  JuDGE. — It  is  charged  in  the  indictment  that  the  defendant 
^'did  wilfully  place  an  obstruction,  to-wit,  a  large  piece  of  timber  and 
rocks,  upon  the  track  of  a  railroad  there  situated,  to-wit,  the  track  of  the 
Galveston,  Harrisburg  &  San  Antonio  Bailroad,  whereby  the  lives  of  per- 
sons were  endangered.'* 

We  think  the  indictment  is  sufficient.  It  was  not  necessary  to  specify 
therein  the  persons  whose  lives  were  endangered.  It  foUows  the  language 
of  the  Statute  defining  the  offense.     Penal  Code,  art.  678. 

Upon  the  trial,  over  objections  made  by  defendant,  the  State  was  per- 
mitted to  prove  another  obstruction  in  addition  to  the  one  charged  in  the 
indictment,  which  other  obstruction  was  made  on  the  same  night  and 
very  soon  after  the  first  one,  but  at  a  point  on  the  railroad  some  three- 
fourths  of  a  mile  distant  from  the  place  of  the  first  obstruction.  It  was 
proved  that  the  defendant  assisted  in  placing  both  obstructions  upon  the 
track. 

There  was  no  error  in  admitting  the  testimony  as  to  the  second  obstruc- 
tion.    Although  the  second  obstruction  constituted  a  separate  and  dis- 
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tinct  transactioQ  from  that  charged  in  the  indictment^  still  the  two 
offenses  were  committed  contemporanecTiisly,  and  the  commission  of  the 
second  was  admissible  for  the  purpose  of  showing  the  motive  or  intent 
with  which  the  first  was  committed,  and  also  for  the  purpose  of  develop- 
ing  the  res  gestcB  of  the  first  offense.  Willson's  Crim.  Stats.,  sees.  2496, 
1295. 

But  whilst  Said  testimony  was  admissible,  it  devolved  upon  the  courtto 
instruct  the  jury  as  to  the  purpose  for  which  it  was  admitted,  and  to  re- 
strict  their  consideration  of  it  to  that  purpose  only.  This  the  court  failed 
to  do,  and  the  defendant  reserved  a  bill  of  exception  to  the  charge  be- 
cause  of  such  Omission.  Even  if  an  exception  had  not  been  reserved  to 
the  Charge,  the  Omission  specified  is  fundamental  error,  and  leaves  thiß 
court  with  no  discretion  as  to  the  disposition  to  be  made  of  the  case. 
Willson's  Crim.  Stats.,  secs.  2344,  2363;  Ueno  v.  The  State,  25  Texas  Ct 
App.,  102;  Gentry  v.  The  State,  Id.,  614;  Rogers  v.  The  State,  26  Texas 
Ct.  App.,  404. 

The  judgment  is  reversed  and  the  cause  is  remanded,  because  of  said 
error  of  Omission  in  the  charge. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 


Tom  Mays  v.  The  State. 

No.  6866.    Decided  May  3, 

1.  Indictment  for  Swindling,  to  be  sufficient,  must  clearly  and  directlj  allege 
the  ownerehip  of  the  property  fraudulently  acquired  by  the  defendant.  In  substance, 
the  Indictment  in  this  case  charges  that  the  appeUant,  falsely  representing  himself  to 
be  the  owner  of  certain  cattle,  executed  a  pretended  mortgage  thereon  to  one  R.,  in 
consideration  whereof  the  said  R.  executed  and  delivered  to  defendant  a  check  on  a 
bank  for  sixty  dollars.  Failing  to  charge  the  ownership  of  the  said  check,  the  indict- 
ment was  fatally  defective. 

2.  Former  Jeopardy. — See  the  Statement  of  the  case  for  the  subtstance  of  a  plea 
of  former  jeopardy  hdd  not  to  stat«  facts  which  oonstitute  that  defense. 

Appeal  from  the  District  Court  of  Harrison.  Tried  below  before  Hon, 
F.  A.  Williams,  on  exchange. 

The  opinion  states  the  nature  of  the  case.  The  penalty  assessed  against 
the  appellant  was  a  term  of  seven  years  in  the  penitentiary. 

For  jeopardy  the  appellant  pleaded,  in  substance,  that  he  had  been  placed 
on  trial,  on  a  valid  indictment  for  the  same  offense,  in  a  court  of  compe- 
tent  Jurisdiction,  and  a  competent  jury  had  been  impaneled  and  sworn 
in  bis  case  to  try  bis  cause,  when  J.  D.  Rudd,  a  witness  for  the  State, 
was  placed  on  the  stand,  and  the  bill  of  sale  or  chattel  mortgage,  which 


Digitized  by 


Google 


1890.]  Mays  V.  The  Statb.  485 

is  copied  into  the  bill  of  indictment  in  this  caase^  was  offered  in  evidenoe 
by  the  district  attorney,  and  objected  to  by  counsel  for  appellant  because 
there  was  a  material  variance  in  the  tenor  of  the  one  offered  in  evidence 
and  the  one  copied  into  the  bill  of  indictment^  which  objection  was  sus- 
tained  by  the  court,  and  the  bill  of  sale  or  chattel  mortgage  was  not  read; 
whereupon  the  district  attorney,  over  the  objection  of  the  appellant,  en- 
tered a  nolle  prosequi  in  that  cause,  and  the  jury  was  discharged  over  the 
protest  of  appellant. 

It  may  be  stated  by  the  Reporter  that  the  indictment  pleaded  in  jeop- 
ardy,  like  the  one  upon  which  this  trial  was  had,  alleged  the  execution 
and  delivery  of  the  check  by  Rudd,  bat  did  not  allege  the  ownership  of 
the  Said  check. 

The  district  attorney  excepted  to  the  plea  of  former  jeopardy,  upon  the 
ground  that  it  was  insufficient  in  law. 

Wilson  &  Lane,  for  appellant. 

W.  L.  Davidson,  Assistant  Attorney-Q^neral,  for  the  State. 

WiLLSON,  JuDGE. — This  conviction  is  for  the  offense  of  swindling,  and 
the  indictment  is,  we  think,  fatally  defective  because  it  does  not  allege 
the  ownership  of  the  Instrument  in  writing  averred  to  be  the  property 
acquired  by  the  swindle.  It  might  be  inferred  from  the  allegations  in 
the  indictment  that  the  person  who  executed  said  Instrument,  and  who 
delivered  the  same  to  the  defendant,  was  at  the  time  the  owner  of  it. 
But  inferences  can  not  be  indulged  in  passing  upon  the  sufficiency  of 
an  indictment.  In  the  offense  of  swindling,  as  in  that  of  theft,  the  in- 
dictment must  clearly  and  directly  allege  the  ownership  of  the  property 
fraudulently  acquired  by  the  defendant.  May  v.  The  State,  15  Texas  Ct. 
App.,  430. 

Without  discussing  the  defendant's  plea  of  former  jeopardy,  we  will  say 
that,  in  our  opinion,  it  did  not  state  facts  which  constituted  that  defense, 
and  the  exceptions  to  the  plea  were  properly  sustained. 

Because  the  indictment  is  substantially  defective,  the  judgment  is  re- 
versed  and  the  prosecution  is  dismissed. 

Reversed  and  dismissed. 

Jndges  all  present  and  concurring. 
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Ex  Parte  Charles  Junemak  et  al. 

28    486i 

J5 uj  No.  6836.    Deeided  May  S. 

Terms  of  the  Oriminal  District  Ckmrt  of  Oalyeston  Goonty.  — Bj  proviskit 
of  article  1502  of  the  Revised  Statutes,  the  March  Tenn/1890,  of  the  Criminal  District 
Court  of  Galveston  Countj  oommenced  on  the  first  Monday  of  that  month,  and,  as  un- 
der  the  said  article  it  oould  not  oontinue  bejond  four  weeks,  it  expired  at  12  o'clock  on 
the  night  of  Saturdaj,  March  29,  1890.  After  that  hour  it  had  no  existence  as  a  ooort 
for  that  term,  and  could  enter  no  order,  judgment,  ruling,  decree,  or  sentence  from 
which  an  appeal  would  lie  to  the  appellate  court.  To  avoid  a  yerdict  and  sentence  re^ 
ceived  and  pronounced  on  Sunday  moming  after  the  expiration  of  the  term,  the  rela- 
tors  in  this  case,  being  without  appeal,  resort  to  this  court  for  the  vrrit  of  Tuibeaseorpfu. 
Held,  that  the  proceeding  is  correct,  and  the  writ  mnst  be  granted  But  see  the  opin- 
ion  in  extenso  on  the  question. 

Habeas  Corpus  on  original  application  to  the  Court  of  Appeals  from 
Galveston  County. 
The  opinion  discloses  the  case. 

Waul  £  Walker  and  J.  B.  £  C.  J.  Stubbs,  for  the  relators. — 1.  Ap- 
plicants  have  not  been  tried  or  convicted,  because  the  jury  fonnd  and 
bronght  in  their  yerdict  after  the  term  of  the  court  had  expired,  and  the 
acts  of  the  judge  in  receiving  the  yerdict  and  in  rendering  and  entering 
up  judgment  were  coram  non  judice. 

The  terms  of  the  Criminal  District  Court  for  Oalveston  Coanty  are 
expressly  limited  by  Statute  as  to  time  of  cominencement  and  ending. 
The  Statute,  article  1502,  Revised  Statutes,  expressly  provides:  ^'Said 
judge  shall  hold  a  term  of  said  court  in  the  city  of  Oalveston  on  the  first 
Mondays  in  the  months  of  January,  March,  etc.,  and  at  such  other  times 
as  such  judge  may  order  and  appoint,*'  thereby  seemingly  giving  power 
for  special  terms  to  be  held  if  the  court  should  order  and  appoint  such 
special  term,  which  was  not  done  here,  the  record  showing  that  the  March 
Term  ended  or  was  adjourned  on  March  31, 1890,  thereby  negativing  the 
idea  of  a  special  term.  The  Statute  further  provides  that  'Hhe  terms  of 
said  Courts  may  continue  four  weeks,''  etc.,  thereby  expressing  that  no 
term  can  continue  longer  than  four  weeks. 

The  March  Term,  1890,  began  by  law  on  Monday,  March  3,  and  the 
fact,  shown  by  the  record,  that  the  judge  held  bis  first  Session  on  the 
4th  could  not  extend  the  term  beyond  four  weeks  from  Monday,  the  3d, 
viz.,  Saturday  night,  March  29,  at  12  p.  m.  Otherwise  it  might  beoon- 
tended  that,  if  the  judge  actually  began  bis  Session  the  second  or  third 
week,  the  term  would  be  prolonged  correspondingly,  which  involves  an 
absurdity. 
>  Language  identical  with  that  of  this  Statute  has  received  direct  inter- 

pretation  by  our  Supreme  Court  in  Harper  v.  The  State,  43  Texas,  431» 
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It  clearly  decides  that  a  term  ends  on  Satnrdaj  night  of  the  last  week, 
and  that  a  judgmeat  entered  after  the  expiration  of  the  term  is  void. 

The  article  therein  referred  to  (796,  Revieed  Statutes)  can  not  be  other- 
wise  construed  than  to  mean  that  the  term  ends  on  Saturday  night.  It 
provides  in  effect  that  the  term  <'must  adjourn'^  at  12  p.  m.  of  Saturday 
of  the  last  week,  and  provides  for  the  only  contingency  when  the  court 
may  be  held  open  and  judicial  acts  performed  after  expiration  on  Satur- 
day, viz.,  when  the  verdict  is  retumed  into  court  between  6  p.  m.  and  12 
p.  m.  of  Saturday  night. 

This  question  has  also  been  passed  upon  by  the  Court  of  Appeals  in 
Sbearman  v.  The  State,  1  Texas  Ct.  App.,  215.  In  the  case  last  cited 
the  point  was  made  that  the  verdict  was  received  on  Sunday.  The  court 
held  that  a  verdict  might  be  simply  received  on  a  Sunday  which  feil 
during  the  term,  and  drew  the  distinction  expressly  between  an  act  done 
on  Sunday  in  the  midst  of  a  term  time,  and  an  attempted  judicial  äet 
done  after  the  term  in  any  other  case  than  when  the  verdict  is  rendered 
within  six  hours  before  adjournment  by  limitation.  The  court  says  di- 
rectly :  *  *  The  Sunday  upon  which  the  proceedings  complained  of  were  had 
WEB  in  the  very  midst  of  the  regulär  term  of  court,  and  not  the  Sunday 
immediately  foUowing  or  succeeding  the  expiration  of  the  regulär  term,'' 
thereby  saying  as  plainly  as  can  be  expressed  that  the  regulär  term  ex- 
pires  on  Saturday,  and  that  the  following  or  succeeding  Sunday  is  after 
its  expiration. 

These  two  cases,  the  one  by  the  Supreme  Court  and  the  other  by  this 
court,  seem  to  settle  definitely  that  the  term  of  court  expired  on  Saturday 
night,  March  29,  and  that  any  Bction  of  the  court  afterwards  on  the 
following  Sunday  was  consequently  a  nullity. 

2.  The  other  manifest  error  in  the  action  of  the  court  was  rendering 
and  recording  the  judgment  on  Sunday. 

The  case  of  Shearman  v.  The  State,  1  Texas  Court  of  Appeals,  216,  was 
reversed  on  that  ground,  even  though  rendered  in  the  midst  of  the  term. 
The  court  says  "a  judgment  can  not  be  entered  of  record  on  Sunday," 
and  approves  the  lauguage  of  the  court  in  Baxter  v.  The  People,  3  Illinois 
(Gilm.),  386,  to  the  eflPect  that  though  a  verdict  may  be  received  on  Sun- 
day, "  it  is  not  a  judicial  day  for  the  purpose  of  rendering  any  judgment, 
and  if  it  attempt  to  render  a  judgment,  still  in  law  it  would  be  no  judg- 
ment, but  absolutely  void,''  etc. 

This  court  held  in  the  case  last  cited  that  though  the  verdict  may  be 
received  on  Sunday,  the  judgment  can  not  be  rendered  and  entered  on 
that  day,  and  that  such  a  judgment  is  absolutely  void  and  a  nullity.  It 
follows  that  the  applicants  are  not  held  by  any  legal  judgment  or  order 
of  court,  and  that  they  are  illegally  restrained. 

3.  The  court  should  grant  the  writ  of  habeas  corpus,  and  enlarge  the 
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applicauts  on  their  bonds,  they  never  having  been  convicted  and  no  judg- 
ment  having  been  rendered  against  them. 

Thiß  Gase  widely  differs  from  Ex  Parte  Füller  and  Wimberly,  19  Tejßs 
Court  of  Appeals^  241.  There  the  application  was  made  on  a  ground 
dehors  the  record,  and  defendant,  upon  proof  necessarily  to  establish  the 
faet,  alleged,  viz.,  that  the  grand  jury  was  an  illegal  one;  and  in  that  case 
there  was  a  judgment  rendered  by  acourt  having  Jurisdiction.  Here  the 
record  shows  no  conviction,  and  that  a  void  judgment,  equivalent  to  no 
judgment,  has  been  attempted  to  be  rendered,  and  that  therefore  there  iß 
no  legal  authority  on  which  to  hold  them.  The  decisions  are  uniform  to 
the  effect  that  the  writ  may  be  used  to  relieve  from  restraint  under  a  void 
judgment  or  order,  or  under  any  proceeding  which  is  absolutely  void.  Ex 
Parte  McGrew,  40  Texas,  477;  Ex  Parte  Kilgore,  3  Texas  Ct.  App.,  247; 
Ex  Parte  Mato,  19  Texas  Ct.  App.,  112;  Ex  Parte  Slaren,  3  Texas  Ct. 
App.,  662;  Ex  Parte  Grace,  9  Texas  Ct.  App.,  381;  Perry  v.  The  State, 
41  Texas,  488. 

Doss  V.  AVaggoner,  3  Texas,  515,  holde  that  a  pretended  judgment  ren- 
dered by  a  court  at  a  time  when  it  was  not  authorized  to  sit  is  not  the  act 
of  acourt.  The opinion  says:  *'  There  was  in  fact  no  court  in  Session,  and 
no  judgments  couid  by  law  have  been  pronounced,  and  consequently  they 
are  not  only  absolute  nullities  in  the  ordinary  signification  of  the  term 
when  applied  to  courts  having  nö  Jurisdiction  over  the  subject  matter  or 
the  parties,  but  they  are  not  even  the  acts  of  the  court,  and  are  there- 
fore not  Busceptible  of  appeal  or  the  subjects  of  revision  in  an  appellate 
tribunal.'' 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

HüRT,  JuDGE. — The  terms  of  the  Criminal  üistrict  Court  for  Galves- 
ton  County  are  limited  as  to  time  of  commencing  and  ending  by  article 
1502  of  the  Revised  Statutes.  That  article  provides  that  "said  judge 
shall  hold  a  term  of  said  court  in  the  city  of  Galveston,  county  of  Gal- 
veston,  on  the  first  Mondays  in  the  months  of  January,  March,  May, 
July,  and  November.  *  *  *  The  terms  of  said  courts  may  contiue 
four  weeks,  unless  business  be  sooner  disposed  of." 

The  first  Monday  of  March,  1890,  is  made  the  first  day,  or  the  begin- 
ning  day  for  the  March  term. 

Applicants  being  indicted  in  the  Criminal  District  Court  of  the  city 
and  county  of  Galveston,  were  placed  on  trial  on  the  24th  dayof  March, 
1890.  The  trial  continued  without  verdict  of  the  jury  until  Sunday 
morning,  March  30,  1890,  between  the  hours  of  seven  and  eight  o'clock 
a.  m.,  when  the  jury  returned  a  verdict  finding  the  applicants  W.  T. 
Allen,  Henry  Weyer,  and  Fred  Koehler  guilty  of  murder  of  the  second 
degree,  and  Charles  Juneman  guilty  of  manslaughter. 
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On  the  same  day,  March  30,  1890,  applicants  moved  in  arrest  of  judg- 
ment  upon  the  ground  that  no  legal  judgment  could  be  entered,  because 
the  verdict  was  returned  into  court  on  Sunday,  March  30,  after  the  term 
had  expired. 

On  the  31st  day  of  March  the  motion  was  overmled  and  judgment  en- 
tered and  sentence  pronounced. 

Until  placed  on  trial  applicants  were  under  bonds,  which  appear  among 
the  päpers  in  this  case. 

Believing  the  verdict  and  judgment  thereon  to  be  void,  and  believing 
that  they  have  no  appeal  to  this  court,  the  applicants  have  presented  to 
this  court  their  application  for  the  writ  of  habem  corpus,  seeking  to  have 
Said  verdict  and  judgment  declared  void,  and  to  be  released  upon  their 
bonds. 

If  these  applicants  have  or  had  the  right  to  appeal  their  case  to  this 
court,  the  writ  will  not  be  awarded.  Does  an  appeal  lie  under  the  above 
facts?  is  the  first  question. 

Preliminary  to  this,  another  question  arises,  which  is,  when  did  the 
term  of  the  court  expire?  This  question  arose  in  Harper  v.  The  State, 
43  Texas,  431.  Gould,  Justice,  says:  '^We  are  of  opinion  that  the 
two  weeks  during  which  the  term  might  continue  ended  at  12  o'clock  on 
the  night  of  Saturdav,  March  20.  The  rule  of  the  common  law  forbids 
any  judicial  act  on  the  Sabbath.  (Citing  Nabors  v.  The  State,  6  Ala., 
203;  Barton  v.  The  People,  3  Gillam,  368;  Story  v.  Elliot,  8  Cow.,  27.) 
The  well  established  usages  of  the  people  and  courts  of  this  and  the 
other  States  of  the  Union  require  that  the  word  *week'  be  construed  as 
-embracing  only  the  six  judicial  days  of  the  final  week  of  the  term.  If, 
however,  we  look  to  our  Statute  alone,  it  is  evidently  intended  that  the 
<5ourt  should  end  on  Saturday  night.  Article  3150,  Paschal's  Digest,  is, 
*  If  at  the  time  a  verdict  is  returned  into  court  there  be  less  than  six  hours 
remaining  before  the  court  must  by  law  adjourn,  it  shall  be  lawful,  and 
shall  be  the  duty  of  the  district  judge  to  sit  during  the  whole  of  Saturday 
night  and  Sunday  for  the  purpose  of  enabling  the  defendant  to  move  for  a 
new  trial,  or  in  arrest  of  judgment,  and  prepare  his  case  for  the  Supreme 
Court.'  In  thus  providing  for  a  particular  case  in  which  the  'court  may 
continue  for  certain  purposes  beyond  the  time  it  must  otherwise  adjourn, 
it  is  piain  that  an  adjournment  on  Saturday  night  is  intended." 

This  opinion  and  the  authorities  therein  cited  would  seem  to  settle  con- 
clusively  that  the  term  ended  at  12  o'clock  on  the  night  of  Saturday, 
March  30.  The  verdict  and  judgment  then  being  ret»irned  and  entered 
after  the  expiration  of  the  term  of  the  court,  could  applicants  appeal  there- 
from? 

The  authorities  are  not  in  harmony  upon  this  subject — that  is,  there  is 
an  apparent  conflict.  In  Harper's  case  the  appeal  was  entertained,  but 
the  question  was  not  raised. 
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In  the  Füller  and  Wimberly  case^  19  Texas  Court  of  Appeals,  241,  the 
verdict  and  judgment  were  retumed  and  entered  by  a  court  in  terra  time. 
Soiirith  the  Lott  case,  18  Texas  Court  of  Appeals,  627;  McNeese  case,  19 
Texas  Court  of  Appeals,  48;  Smith  case,  19  Texas  Court  of  Appeals,  95. 

In  Doss  V.  Waggoner,  3  Texas,  öl5,  the  judgment  was  rendered  by  the 
District  Court  at  a  time  when  by  law  that  court  had  no  power  to  hear  and 
determine  cases.  Upon  this  State  of  case  Chief  Justice  Hemphill  ob- 
serves:  ''  The  court  had  no  Jurisdiction  to  hear  and  determine  causes  at 
the  time  these  judgments  purport  to  have  been  rendered.  There  was 
in  fact  no  court  in  session,  and  no  judgments  could  by  law  have  been 
pronounced,  and  consequeutly  they  are  not  only  absolute  nullities  in  the 
ordinary  signification  of  the  term  when  applied  to  judgments  of  eonrts 
.having  no  Jurisdiction  over  the  subject  matter  or  the  parties,  but  they  are 
not  even  the  acts  of  a  court,  and  are,  therefore,  not  susceptible  of  appeal 
or  the  subject  of  revision  in  an  appellate  tribunal.  This  distinction  has 
been  recognized  in  the  cases  of  Hodges  v.  Ward,  1  Texas,  224,  and  vide 
23  Pickering.'' 

These  cases  ^re  directly  in  point — the  distinction  resting  here:  If  the 
judgment  be  rendered  by  a  court,  tbough  absolutely  void,  an  appeal  will 
lie.  But  if  the  purported  judgment  was  rendered  when  the  court  was 
not  in  Session,  the  term  having  expired,  such  judgment  would  not  be  the 
act  of  a  court,  and  consequeutly  not  the  subject  of  appeal  or  revision. 

These  propositions  are  evidently  correct.  Let  us  notice  the  last  prop- 
osition  briefly. 

The  term  expired  at  12  o'clock  of  Satui-day  night,  March  29,  1890. 
From  that  time  there  was  no  court;  hence  no  order,  ruling,  judgment,  or 
sentence  would  be  the  act  of  a  court,  and  could  constitute  no  part  of  the 
record  on  an  appeal.  The  motions  in  arrest  and  for  new  trial,  and  notice 
of  appeal  would  be  void  and  could  constitute  no  part  of  the  record.  Un- 
less  an  order  had  been  made  in  term  time  for  that  pui*pose,  a  Statement  of 
facts  could  not  be  approved  by  the  judge.  This  court  would  not  hesitate 
to  dismiss  an  appeal  in  the  absence  of  verdict,  judgment,  or  notice  of 
appeal  given  in  term  time. 

We  are  of  the  opinion  that  the  writ  should  be  granted. 

Ordered  aceordingly. 

Jndges  all  present  and  concurring. 


May  Corey  v.  The  State. 

No.  6810.     Decided  May  S. 
1.    City  Court  of  Dallas — Jurisdiction. — When  this  indlctment — for  keeping  • 
disorderly  bouse — was  found  on  January  16,  1889,  tlie  County  Court  of  Dallas  Coanty 
had  Jurisdiction  of  such  offenses.     The  new  Charter  of  the  dty  of  Dallas  was  passed 
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and  approved  on  March  18, 1889,  and  was  so  amended  on  the  27th  day  of  Marcli,  1889, 
as  to  cieate  the  City  Ck)urt  of  the  City  of  Dallas.  The  said  amendment,  which  took 
effect  immediately  under  an  emergency  clause,  invested  the  City  Court  with  exclusive 
jorisdictlon  over  disorderly  houses  and  female  vagrants,  but  neither  the  new  charter 
nor  the  said  amendment,  which  took  effect  from  their  passage,  contained  a  saving 
clause,  nor  made  any  provision  for  prosecutions  for  keeping  disorderly  houses  then 
pending  in  the  County  Court.  But  Iield,  that  notwithstanding  these  omissions  the 
amendment  of  March  27,  which  was  in  force  at  the  time  of  the  trial  of  this  case,  by 
reason  of  the  exclusive  Jurisdiction  over  disorderly  houses  it  conferred  upon  the  City 
Court,  operated  to  oust  the  County  Court  of  Jurisdiction. 

2.  Same — CouBtitutiQzial  Law. — ^It  was  contended  by  the  State  on  this  appeal 
that  the  amendment  to  the  city  charter  of  Dallas  of  March  27,  1889,  is  unconstltutional 
because  repugnant  to  sections  1  and  22  of  article  5  of  the  Constitution  of  this  State. 
But  held,  that  the  position  is  not  well  taken,  and  that  the  amendment  is  constitutional. 
See  the  opinion  on  the  whole  question. 

Appeal  from  the  County  Court  of  Dallas.    Tried  below  before  Hon* 
E.  G.  Bower,  County  Judge. 
The  opinion  discloses  the  case.     The  penalty  assessed  was  a  fine  of  $100» 

R.  B.  Cowart,  for  appellant. 

W.  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

HüRT,  JüDGE. — This  is  a  oonviction  for  keeping  a  disorderly  house» 
Before  the  trial  was  had  the  charter  of  the  city  of  Dallas  was  amended 
by  act  of  the  Legislature.     The  amendment  is  as  follows: 

''  Section  25.  The  judicial  power  of  the  city  of  Dallas  shall  be  and 
the  same  is  hereby  vested  in  a  court  to  be  known  as  the  Dallas  City 
Conrt,  to  be  presided  over  by  a  judge  to  be  known  as  the  city  judge^ 
which  court  is  hereby  created  and  established  with  a  criminal  Jurisdic- 
tion as  follows:  First — To  try,  hear,  determine,  and  punish  all  misde- 
meanors  over  which  the  Becorder's  Court  of  Dallas  now  has  Jurisdiction. 
Second — To  try,  hear,  determine,  and  punish  all  misdemeanors  arising 
nnder  the  provisions  of  this  chapter;  to  have  concurrent  Jurisdiction 
with  State  courts  over  all  misdemeanors  against  the  State  laws  committed 
within  the  city  limits,  except  theft,  swindling,  aggravated  assault  and 
battery,  keepers  or  exhibitors  of  such  games  as  are  prohibited  by  law, 
and  those  involving  official  misconduct;  and  to  have  exclusive  Jurisdic- 
tion over  disorderly  houses  and  female  vagrants/'    ♦    *    * 

It  is  admitted  by  the  State  that  the  section  of  the  Statute  above  quoted 
pasaed  under  the  emergency  clause  on  the  27th  day  of  March,  1889,  and 
was  approved  by  theGovernor  on  the  same  day,  and  was  in  füll  force  and 
effect  from  and  after  said  date  and  on  the  day  and  date  of  the  trial  of 
this  cause  in  the  County  Court. 

It  is  further  admitted  by  the  State  that  the  new  charter  of  the  city  of 
Dallas,  passed  and  approved  March  13, 1889,  and  the  section  as  amended. 
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heretofore  quoted  in  füll,  contained  no  saving  clause,  and  that  no  Provis- 
ion was  made  in  either  the  new  charter  approved  March  13, 1889,  or  in  the 
act  above  quoted,  in  regard  to  prosecutions  then  pending  for  the  offense 
of  keeping  a  disorderly  house  in  the  County  Court  of  Dallas  County,  or  in 
any  other  State  court;  and  that  both  the  Act  of  March  13, 1889,  and  the 
act  amendatory  thereof,  were  in  füll  force  and  effect  frora  and  after  their 
approval  respectively.  It  is  f urther  admitted  that  at  the  date  of  the  filing 
of  the  indictment  in  this  case,  to-wit,  on  January  16, 1889,  and  the  time 
covered  by  said  indictment,  the  County  Court  had  Jurisdiction  of  this  case, 
as  it  was  not  until  after  that  time  that  the  city  was  given  exclusive  Juris- 
diction, on,  to-wit,  the  27th  day  of  March,  1889. 

The  County  Court  having  Jurisdiction  of  this  offense  when  the  indict- 
ment was  presented  and  at  the  time  covered  by  the  allegations  of  the 
indictment,  and  the  amendment  being  in  force  at  the  time  of  the  trial, 
was  the  Jurisdiction  of  the  County  Court  ousted  by  the  amendment? 

This  is  the  first  question  presented.  As  neither  the  new  charter  of 
the  city  nor  the  amendment  to  section  25  contains  a  saving  clause  or  any 
Provision  in  regard  to  pending  prosecutions  for  keeping  disorderly  houses, 
counsel  for  appellant  contends  that  the  Jurisdiction  of  the  County  Court, 
by  virtue  of  that  provision  of  section  25  which  confers  '^exclusive  Juris- 
diction over  disorderly  houses  and  female  vagrants"  within  the  city  upon 
the  City  Court  of  the  city  of  Dallas,  is  taken  away;  that  this  is  so  whether 
there  be  provision  for  transferring  such  cases  to  the  City  Court  or  not; 
that  when  the  amendment  of  the  charter  took  effect  Jurisdiction  of  the 
County  Court  was  ipso  facto  ousted. 

We  think  these  propositions  of  appellant  are  sound ;  and  hence  the  County 
Court  was  without  Jurisdiction  to  try  this  case,  if  the  change  in  the  Juris- 
diction was  made  constitutionally. 

The  Assistant  Attorney-General  contends  that  this  was  not  done,  citing 
article  5,  section  22,  of  the  Constitution,  which  reads:  **The  Legislature 
shall  have  power  by  local  or  general  law  to  increase,  diminish,  or  change 
the  civil  and  criminal  Jurisdiction  of  County  Courts;  and  in  cases  of  any 
such  changes  of  Jurisdiction  the  Legislature  shall  also  conform  the  Juris- 
diction of  the  other  courts  to  such  change.^' 

It  is  contended  that  the  act  does  not  conform  the  Jurisdiction  of  the 
County  Court  to  the  change;  that  it  should  have  been  provided,  not  in- 
ferentially  but  directly,  that  the  County  Court  should  no  longer  have 
Jurisdiction  of  such  offenses.  The  charter  gives  to  the  City  Court  exclu- 
sive Jurisdiction  of  this  offense.  ünder  the  form  of  this  act  it  is  unneo- 
essary  to  deprive  the  County  Court  of  Jurisdiction  directly  or  in  terms, 
because  the  act  vesting  exclusive  Jurisdiction  in  the  City  Court  evidently 
divests  the  County  Court  of  Jurisdiction.  If  an  act  should  directly 
divest  the  County  Court  of  a  certain  county  of  its  civil  or  criminal  Juris- 
diction, then  it  would  be  necessary  to  pass  an  act  vesting  such  jurisdic- 
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tion  in  the  Dißtrict  Court  or  some  other  court.  Why?  Simply  for  the 
reason  that  without  such  an  act  the  District  Court  would  not  have  such 
Jurisdiction,  and  in  the  absence  of  such  an  act  the  act  depriving  the 
County  Court  of  such  Jurisdiction  would  be  void  because  of  the  require- 
ment  of  section  22  of  article  5  of  the  Constitution. 

The  Assistant  Attorney-General  contends  that  the  act  creating  the  City 
Court  of  Dallas  is  without  authority  in  the  Constitution — that  it  is  in  fact 
in  violation  thereof,  in  this:  that  section  1  of  article  5  of  the  Constitution 
provides  that  the  judicial  power  of  this  State  shall  be  vested  in  certain 
named  courts;  that  the  judicial  power  referred  to  means  the  judicial 
power  of  the  State,  and  not  the  judicial  power  of  a  city;  that  while  the 
Legislature  may  create  other  courts,  they  mußt  be  State  and  not  city 
courts. 

To  this  we  can  not  agree.  The  terms  of  the  Constitution  are  broad  and 
comprehensive.  "Such  other  courts  as  may  be  established  by  law,"'  is  the 
langaage  used.  Now,  whether  these  courts  be  established  for  counties  or 
cities,  they  would  be  tribunals  vested  with  judicial  powers  of  the  State. 
If  the  Position  assumed  by  counsel  for  the  State  be  correct,  then  it  fol- 
lows  that  mayors,  recorders,  and  city  judges  could  not  have  Jurisdiction 
to  try  and  punish  any  misdemeanor  which  would  be  an  offense  against  the 
Penal  Code,  and  that  all  acts  vesting  Jurisdiction  in  such  courts  over  such 
ofifensee  are  unconstitutional.  In  other  words,  that  no  city  court  has  Juris- 
diction over  any  offense  known  to  the  Penal  Code,  because  the  judicial 
power  of  the  State  is  vested  and  can  be  vested  only  in  State  tribunals,  as 
distinguished  from  town  and  city  tribunals. 

We  are  of  the  opinion  that  the  judicial  power  of  the  State  can  be  con- 
ferred  upon  district,  county,  precinct,  or  city  tribunals,  and  that  the  city 
tribunal  or  court  in  trying  a  case  would  be  exercising  judicial  power  of 
the  State. 

The  judgment  is  reversed,  and  the  prosecution  in  the  County  Court  is 
dismissed. 

Ordered  accordingly. 

Judges  all  present  and  concumng. 


JoHK  Green  v.  The  State. 

No.  6876.  Becided  May  3. 
1.  Theft  firom  the  Person— Indictmeiit.—Wben  necessary  to  describe  property 
of  any  kind  in  an  indictment,  a  general  description  of  tbe  same  by  name,  kind,  quan- 
tity,  number,  and  ownersbip  if  known,  is  sufficient.  If  proj>erty  stolen  be  described 
by  the  name  nsually  applied  to  it,  that  will  be  sufficient.  "Money"  is  ••property" 
witbin  the  meaning  of  the  Statute,  and  as  such  is  tbe  subject  of  theft.    Indictment  for 
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theft  from  the  person  described  the  stolen  property  as  "one  five-doUmr  bill  in  monej» 
of  the  value  of  fiye  doUars/'    Held,  sufflcient. 

2.  Same— Charge  of  the  Court. — Theft  from  the  person  is  per  se  a  felony,  with- 
out  reference  to  the  value  of  the  property  stolen,  if  of  any  value  whatever;  and  there- 
fore  it  is  neither  necessary  to  allege  or  prove  the  value  of  the  property  taken,  and  bence 
the  trial  court  is  not  required  to  instruct  the  jury  upon  the  question  of  value. 

3.  Same. — ^To  constitute  theft  from  the  person  three  circurastances  must  concar: 
1.  The  theft  must  be  from  the  person;  it  is  not  sufficient  that  the  property  be  merelj 
In  the  presence  of  the  person  from  whom  it  is  talcen.  2.  The  theft  must  be  commltted 
without  the  Icnowledge  of  the  person  from  whom  the  property  is  taken,  or  so  suddenly 
as  not  to  allow  time  to  make  resistance  before  the  property  is  carried  away.  8.  It  is 
only  necessary  that  the  property  stolen  should  have  gone  into  the  poesession  of  the 
thief ;  it  need  not  be  carried  away  in  order  to  oomplete  the  offense.  Under  the  third 
subdivision  of  this  Statute,  asportation  is  not  necessary,  and  the  offense  is  complete 
when  the  property,  taken  from  the  person  without  the  knowledge  of  the  owner,  passes 
into  the  actual  possession  of  the  taker,  although  the  owner  discovers  the  taking  in- 
stantly  afterwards,  and  at  the  time  offers  no  resistance.     See  this  case  in  illustration. 

Appeal  from  the  District  Court  of  Houston.  Tried  below  before  Hon. 
F.  A.  Williame. 

The  opinioQ  discloses  the  nature  of  the  case.  The  penalty  assessed  by 
the  verdict  was  a  term  of  two  years  in  the  penitentiary. 

Zach  Tolliver,  the  alleged  injured  party,  testified^  in  substance,  that 
he  and  six  or  seren  others^  including  the  defendant,  spent  the  greater 
part  of  Ghristmas  Eye  night,  1889^  playing  cards  in  an  apartment  in  the 
rear  of  a  saloon  in  Crockett,  Texas.  When  defendant  had  lost  all  of  hiß 
money  he  asked  the  witness  to  lend  him  25  Cents,  which  amount  the  wit- 
ness  agreed  to  give  him,  but  fo^  some  reason  he  failed  to  do  so.  Soon 
afterwards  the  defendant  knelt  down  near  where  the  witness  was  kneeling. 
Presently  the  witness  feit  a  touch  on  bis  hip  pocket,  in  which  he  had  bis 
purse  of  money.  Looking  around  instantly  he  saw  the  defendant's  band, 
in  which  he  held  the  witness's  purse  of  money,  passing  from  witness's  to 
bis  own  poeket.  Witness  was  winning  at  the  time,  and  said  nothing  to 
defendant,  believing  and  hoping  that  defendant  was  in  jest  and  would 
soon  retum  the  purse  and  money.  When,  however,  the  defendant  started 
off  toward  the  alley,  a  few  minutes  later,  witness  called  upon  him  toßtop 
and  return  the  purse  and  money.  Defendant  stopped  in  the  dark,  about 
twenty  feet  from  where  he  took  the  money,  and  denied  that  he  had  it. 
A  light  was  then  procured,  and  the  purse  was  found  on  the  ground  where 
the  witness  stopped  the  defendant. 

When  taken  the  purse  contained  $20,  consisting  of  one  five-dollar  bill, 
two  two-dollar  bills,  two  two-and-a-balf-dollar  gold  pieces,  and  the  rest 
in  silver.  When  recovered  the  purse  contained  only  one  of  the  gold 
pieces,  one  of  the  two-dollar  bills,  and  some  small  change  in  silver.  Wit- 
ness then  demanded  the  return  of  his  money,  which  defendant  denied 
having.  The  witness  then  induced  the  defendant  to  re-enter  the  apart- 
ment to  await  daylight  for  the  purpose  of  being  searched  by  the  sheriff. 
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He  managed  to  keep  def endant  in  the  room  f or  some  time,  but  flnally  the 
defendant  lef t,  and  witness  never  recovered  bis  money. 

Others  of  the  parties  present,  testifying  for  the  State  and  defendant, 
narrated  the  transaction  aubstantially  as  did  the  witness  Tolliver,  except 
that  none  of  them  saw  the  defendant  remove  the  purse  from  Tolliver's 
pockety  or  have  it  in  hiß  hand.  It  was  shown  by  two  or  more  witnesses 
that  on  the  morning  of  the  next  day  the  defendant  was  seen  in  possession 
of  $12  or  $15  in  silver  and  currency.  A  witness  for  the  def ense  testified 
that  he  loaned  the  defendant  $15>  $20,  or  $25  on  the  morning  after  the 
alleged  theft,  and  that  the  money  thas  loaned  him  was  in  currency  and 
fiilver. 

Adams  £  Adams,  for  appellant. 

TT.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge. — This  appeal  is  from  a  judgment  of  con- 
viction  for  the  crime  of  theft  from  the  person.  Penal  Code,  arts.  744, 
74ö.  The  two  modes  by  which  this  offense  may  be  committed  as  laid  down 
in  article  745,  subdivision  2,  were  separately  charged,  two  counts  being 
nsed  in  the  indictment  for  that  purpose.  The  property  alleged  to  have 
been  stolen  is  described  as  "one  five-doUar  bill  in  money,  of  the  value  of 
five  dollars/' 

.  A  motion  was  made  in  arrest  of  judgment  upon  the  ground,  mainly, 
that  the  property  was  insufficiently  desci:ibed,  if  indeed  it  was  described 
at  all.  It  is  insisted  that  it  should  have  been  described  as  ^'bank  bills'^ 
or  ^'paper  currency  money  of  the  United  States ;''  that  simply  to  allege 
''one  five-dollar  bill  in  money '*  describes  nothing. 

Our  Statute  provides  the  rule  with  regard  to  the  description  of  property 
wl^enever  it  becomes  necessary  to  give  it  in  an  indictment  as  foUows,  viz. : 
"Whenever  it  becomes  necessary  to  describe  property  of  any  kind  in  an 
indictment  a  general  description  of  the  same  by  name,  kind,  quantity, 
number,  and  ownership  if  known,  shall  be  suflßcient,'*  etc.  Ck)de  Crim. 
Proc.,  art.  427.  This  article  is  a  new  provision  added  by  the  revisers  to 
our  Code  of  Criminal  Procedure,  and  dispenses  with  the  great  particu- 
larity  required  prior  thereto  in  the  description  of  property,  especially 
money.     Willson's  Crim.  Stats.,  sec.  1256. 

A  particular  description  of  the  property  stolen  is  not  necessary;  if  it  be 
described  specially  by  the  name  usually  applied  to  it,  that  will  be  suffi- 
cient.  Dignowitty  v.  The  State,  17  Texas,  521.  A  bank  bill  or  currency 
bill,  when  spoken  of  as  money,  is  usually  called  ''a  biir*  without  adding 
the  words  "  bank  bill ''  or  **  United  States  currency  bill.^'  When  the  words 
"one  five-dollar  bill  in  money"  are  used  to  designate  it,  we  understand 
that  a  paper  bill  of  the  denomination  and  value  of  five  dollars — a  cir- 
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culating  medium  which  passes  as  money — is  meant.  In  Bryant  v.  The 
State,  16  Texas  Court  of  Appeals,  144,  the  stolen  property  was  described 
as  "  one  twenty-dollar  gold  piece,  of  the  value  of  twenty  dollars,  and  one 
five-doUar  bill  i7i  money,  of  the  value  offive  dollurs,'^  etc.  It  was  held,  on 
motion  in  arrest  of  judgment  in  that  case,  that  the  description  was  snffi- 
cient  under  the  provisions  of  article  732  of  the  Penal  Code,  which  declareg 
"  money ''  to  be  property,  when  taken  in  connection  with  article  427  of 
the  Code  of  Criminal  Procedure. 

We  are  of  opinion  that  the  indictment  sufficiently  described  the  money, 
and  that  the  court  did  not  err  in  overruling  the  motion  in  arrest  of  judg- 
ment. 

As  to  the  supposed  error  of  Omission  in  the  charge  of  the  court,  it  is 
well  settled  by  repeated  decisions  in  this  State  that  in  offenses  of  this 
character  (theft  f rom  the  person)  the  punishment  is  not  graded  by  the 
value  of  the  property  taken  as  in  ordinary  theft,  but  the  offense  i^per  se 
a  felony  if  the  aiticle  taken  be  of  any  value,  and  that,  therefore,  it  i» 
neither  necessary  to  allege  or  prove  the  value  of  the  property  taken. 
Penal  Code,  art.  744;  Bennett  v.  The  State,  16  Texas  Ct.  App.,  236; 
Shaw  V.  The  State,  23  Texas  Ct.  App.,  493;  Willson's  Crim.  Stats.,  sec. 
1312. 

But  it  is  insisted  that  the  evidence  does  not  support  the  conviction. 

Our  Statute  provides  that  '^  to  constitute  the  offense  it  is  necessary  that 
the  following  circumstances  concur: 

**  1.  The  theft  must  be  from  the  person;  it  is  not  sufficient  that  the 
property  be  merely  in  the  presence  of  the  person  fr.om  whom  it  iß  taken. 

"  2.  The  theft  must  be  committed  without  the  knowledgeof  the  person 
from  whom  the  property  is  taken,  or  so  suddenly  as  not  to  allow  time  to 
make  resistance  before  the  property  is  carried  away. 

*'  3.  It  is  only  necessary  that  the  property  stolen  should  have  gone  into 
the  possession  of  the  thief ;  it  need  not  be  carried  away  in  order  to  cojm- 
plete  the  offense. '*    Penal  Code,  art.  745. 

Tolliver,  the  owner  of  the  stolen  money,  in  his  testimony  as  to  the 
transaction,  says:  "I  feit  some  one  touch  my  pocket  which  contained  the 
purse,  and  this  attracted  my  attention.  Looking  around  quickly  I  saw 
John  Green'ß  (defendant's)  band  passing  from  my  pocket  to  his,  and  sav 
in  his  band  my  purse  contaiüing  the  money,  etc.  I  said  nothing  to  de- 
fendant,  hoping  and  believing  he  was  in  jest,  and  would  soon  retum  my 
purse  and  money. '^  Defendant  did  not  return  the  money,  but  sbortly 
af  ter  started  to  leave  the  place,  when  Tolliver  accused  him  of  having  taken 
it,  which  Charge  he  denied.  The  purse  was  found  lying  upon  the  ground 
at  the  place  defendant  was  standing  when  Tolliver  stopped  him  and 
charged  him  with  having  taken  it.  When  found  and  recovered  by  Tol- 
liver a  $5  bill  had  been  taken  out  of  the  purse. 

The  contention  is  that  Tolliver  knew  that  defendant  had  taken  the 
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purse,  and  by  resistance  could  have  prevented  him  from  carrying  it 
away>  and  that  this  being  so,  the  crime  was  not  thef t  from  the  person 
under  the  latter  clause  of  sabdivision  2  of  tbe  Statute. 

But  it  is  to  be  noted  that  at  the  time  Tolliver  saw  him  be  had  already 
taken  the  purse  without  ToUiver's  knowledge,  and  suddenly.  He  had  it 
already  in  bis  possession ;  and  under  subdivision  3  of  the  Statute  the  offense 
was  complete — it  was  not  necessary  that  it  should  be  carried  away.  This 
case  is  not  like  the  case  of  Kerry  v.  The  State,  17  Texas  Court  of  Appeals, 
178,  where  the  raoney  was  f orcibly  taken  from  tlie  hands  of  Bre wer,  and  wi th 
bis  knowledge,  but  so  suddenly  as  not  to  allow  time  to  make  resistance 
before  it  was  carried  away.  In  that  case  the  taking  was  in  the  presence 
of  Brewer;  the  property  was  taken  suddenly  and  forcibly  from  bis  person, 
and  when  he  knew  of  the  taking  at  the  very  time  it  was  being  done.  In 
such  a  case  the  act  must  be  so  sudden  as  not  to  admit  of  resistance  to  the 
taking  and  carrying  away — that  is,  before  the  taking  is  complete. 

In  Flynn  v.  The  State,  42  Texas,  301,  the  pocket  book  in  the  pocket  of 
the  owner  was  seized  by  the  accused,  who  iuserted  bis  band  into  the 
pocket  without  the  knowledge  or  consent  of  the  owner.  He  had  drawn 
the  book  half  way  out  of  the  pocket,  when,  upon  being  detected  in  the 
act,  the  accused  relinquisbed  his  hold  upon  it,  and  it  was  held  that  these 
facta  constituted  theft  from  the  person  under  cur  Statute. 

In  Dukes's  case,  22  Texas  Court  of  Appeals,  192,  it  is  said  that  "in 
theft  from  the  person,  as  in  other  thefts,  the  offense  is  complete  when  the 
property  has  gone  into  the  possession  of  the  thief.  It  is  not  essential  to 
the  completion  of  the  offense  that  the  property  be  carried  away  by  the 
thief.  ♦  ♦  ♦  A  taking  of  the  property  includes  a  carrying  away  thereof 
witbin  the  meaning  of  the  Statute.  If  the  property  was  taken  so  suddenly 
as  not  to  allow  time  to  make  resistance,  it  was  also  carried  away  so  sud- 
denly as  not  to  allow  time  to  make  resistance.  Such  we  hold  to  be  the 
meaning  and  intent  of  the  Statute,  construing  its  several  provisions  to- 
gether.'' 

The  fact  that  Tolliver  knew  defendant  had  taken  the  purse  af ter  it  had 
already  gone  into  defendant's  possession  suddenly,  and  without  his,  ToUi- 
ver*s,  knowledge  when  it  was  being  taken,  and  that  after  Tolliver  Icnew  of 
it  he  might  or  could  by  resistance  have  prevented  defendant  from  then 
carrying  it  away,  does  not  alter  or  affect  the  case.  Defendant's  offense 
was  complete,  because  before  Tolliver  knew  it  the  property  had  been  taken 
by  and  was  in  the  defendant's  possession. 

There  is  no  error  in  the  conviction,  and  the  judgment  is  affirmed. 

Aßrmed. 

Judges  all  present  and  concurring. 
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2ö  608  Ed.  Bowen  V.  The  State. 

I  35   6ir|  JVb.  670iS.    Deeided  May  S. 

1.  Information. — An  indispensable  reqoisite  of  an  information  is  that  it  is  made 
to  appear  upon  its  face  tliat  it  was  presented  in  a  oourt  of  competent  Jurisdiction.  Ex- 
cept  by  inference  the  Information  in  tliis  case  does  not  appear  to  liave  been  presented 
in  anj  court.  The  State  failing  to  amend  tbe  information  in  this  respect,  tbe  coart 
erred  in  overruling  tbe  defendant's  exception  tbereto. 

2.  Verdict. — If  on  a  trial  for  aggravated  assault  tbe  juiy  determines  to  convict  for 
simple  assault,  tbey  sbould  so  specify  in  tbeir  verdict. 

Appeal  from  the  County  Court  of  Guadalupe.  Tried  below  before 
Hon.  James  Greenwood,  County  Judge. 

The  information  charged  an  aggravated  assault  and  battery,  and  the 
yerdict  f ound  the  appellant  **  guilty,'*  and  assessed  his  punishment  at  a 
fine  of  five  dollars. 

W,  R.  Neal,  for  appellant. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  Judge. — One  of  the  statutory  reqaisites  of  an  information 
is  "  that  it  shall  appear  to  have  been  presented  in  a  court  having  Jurisdic- 
tion of  the  offense  set  forth.'*  Code  Crim.  Proc,  art.  430,  subdiv.  2.  It 
does  not  appear  from  the  information  in  this  case,  except  inferentially, 
in  what  court  the  same  was  presented,  or  that  it  was  presented  in  any 
oourt.  This  requisite,  like  all  others,  must  be  made  to  appear  by  direct 
aflörmative  allegation.  Thomas  v.  The  State,  18  Texas  Ct.  App.,  213; 
Code  Crim.  Proc,  art.  432. 

This  defect  in  the  information  having  been  pointed  out  by  an  exception 
ehould  have  been  cured  by  amendment,  or  the  exception  should  have  been 
eustained.  Other  exceptions  made  to  the  information  are  not  maiutain- 
able,  because  not  supported  by  the  record.  It  is  charged  in  the  informa- 
tion that  both  an  assault  and  battery  was  committed  by  the  defendant  in 
the  house  of  a  private  family. 

We  will  not  determine  the  question  as  to  the  sufficiency  of  the  verdict 
further  than  to  say  that  if  it  was  the  Intention  of  the  jury  to  find  the 
defendant  guilty  of  a  simple  assault  only  the  verdict  should  have  so  speci- 
fied. 

Because  of  the  defect  in  the  information  above  stated,  the  judgmentis 
reversed;  but  said  defect  being  one  of  form  and  amendable,  the  prosecu- 
tion  will  not  be  dismissed,  but  the  cause  is  remanded. 

Reversed  and  remanded, 

Judges  all  present  and  concurring. 
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John  V.  and  Fred  V.  Hughes  v.  The  State. 

m.  66S4.  Decided  May  S. 
Scire  Facias. — In  answer  to  citation  to  show  cause  wlij  judgment  nm  shonld  not 
1)6  made  final,  tlie  sureties  on  a  bail  bond  pleaded  the  surrender  of  tlieir  principal  to 
ihe  slieriff  prior  to  the  forfeiture  of  the  bond.  The  State  filed  a  general  exception  to 
this  plea,  which  was  sustained  by  the  court.  HMy  error.  The  plea  presented  a  valid 
defense,  and  if  supported  by  proof  would  defeat  a  recovery  on  the  bond  by  the  State. 

Appeal  from  the  County  Court  of  Dallas.  Tried  below  before  Hon. 
E.  G.  Bower,  County  Judge. 

The  judgment  was  on  the  forfeiture  of  the  appearance  bond  of  Fred- 
«rick  Juniper.     The  amount  of  the  bond  and  judgment  was  $200. 

Wüliam  Thompson,  f or  appellants. 

W,  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSOX,  Judge. — This  appeal  is  from  a  judgment  final  upon  a  for- 
ieited  bail  bond.  Appellants,  who  are  the  sureties  upon  said  bail  bond^ 
in  answer  to  the  citations  to  show  cause  why  the  judgment  nisi  rendered 
against  them  shonld  not  be  made  final,  among  other  def  enses  pleaded  that 
prior  to  the  forfeiture  of  said  bail  bond  they  surrendered  their  principal 
into  the  custody  of  the  sheriff  of  Dallas  County,  and  notified  said  sheriflf 
that  they  desired  to  be  released  from  further  liability  on  said  bond,  etc. 

A  general  exception  to  said  plea  was  sustained,  and  this  action  of  the 
conrt  is  assigned  as  error. 

It  is  provided  that  "those  who  have  become  bail  for  the  accused,  or 
«ither  of  them,  may  at  any  time  relieve  themselves  of  their  undertaking 
by  surrendering  the  accused  into  the  custody  of  the  sheriff  of  the  county 
where  he  is  prosecuted.'*    Code  Crim.  Proc,  art.  297. 

Appellants*  plea  of  the  surrender  of  their  principal  was  aTalid  defense 
and  should  have  been  entertained.  If  the  allegations  therein  relating  to 
the  surrender  are  sustained  by  evidence,  appellants,  nnder  the  Statute 
quoted,  must  be  released  from  liability  upon  the  bail  bond. 

As  to  other  assignments  of  error,  they  are  not  maintainable. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 
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^  ^  DixoN  English  V.  The  State. 

No,  6791.  Deäded  May  3. 
Jury  Law— Separation  of  Jury.— Section  15  of  the  Bill  of  Rights  doclares  that 
**tlie  right  of  trial  bj  jury  shall  remain  inviolate,"  and  that  **the  Legislature  shall 
pass  such  laws  as  may  be  needed  to  regulato  the  same,  and  to  maintain  its  purity  and 
efflciency."  Responding  to  this  constitutional  direction,  article  687  of  the  Code  of  Pro- 
cedure  provides  that  "  after  the  jury  has  been  swom  and  impaneled  to  try  any  case  of 
felony  they  shall  not  be  permitted  to  separate  until  they  have  retumed  a  verdlct,  unles» 
by  permission  of  the  court,  with  consent  of  the  attomeys  representing  the  State  and 
the  defendant,  and  in  charge  of  an  officer.  '*  Under  this  Statute  a  Separation  of  the  juiy 
hl  a  felony  case  can  not  be  legally  had  by  consent  of  the  parties  and  permission  of  the 
court,  unless  during  Separation  each  individual  juror  is  in  charge  of  an  officer  of  the 
oourt.     See  tbe  opinion  in  extenso  on  the  queetion. 

Appeal  from  the  District  Court  of  Jones  on  change  of  yenue  from 
Orosby.     Tried  below  before  Hon.  J.  V.  Cockrell. 

This  conviction  was  for  horse  thef t,  and  the  penalty  assessed  was  a 
term  of  five  years  in  the  penitentiary. 

Davis  <ß  Woodruff,  Crane  <&  Keif  er,  and  C.  R.  Breedlove,  tot  appel- 
lant. 

W.  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judoe. — Of  the  several  errors  assigned  and  com- 
plained  of  on  this  appeal  we  only  propose  to  notice  those  relating  to  a 
Single  matter,  to-wit,  the  Separation  of  the  jury.  The  other  errors  as- 
signed are  of  a  character  not  likely  to  arise  upon  another  trial.  Defend- 
ant was  indicted  and  put  upon  his  trial  for  horse  theft — a  crime  which 
is  a  felony  under  our  code. 

The  15th  section  of  the  Bill  of  Rights,  article  1  of  our  State  Conetita- 
tion,  declares  that  **the  right  of  trial  by  jury  shall  remain  inviolate,'' 
and  that  ^' the  Legislature  shall  pass  such  laws  as  may  be  needed  to  regu- 
lato the  same,  and  to  maintain  its  purity  and  efficiency.*' 

One  of  the  provisions  of  our  Code  of  Criminal  Procedure  is  in  these 
words,  viz. :  "After  the  jury  has  been  swom  and  impaneled  to  try  any 
case  of  felony  they  shall  not  be  permitted  to  separate  until  they  have  re- 
turned  a  verdict,  unless  by  permission  of  the  court,  with  consent  of  the 
attomeys  representing  the  State  and  the  defendant,  and  in  charge  of  an 
officer.''    Code  Crim.  Proc,  art.  687. 

On  the  motion  for  a  new  trial  the  defendant  complained  of  the  action 
of  the  court  in  regard  to  two  separations  of  the  jury,  which  grounds  of 
the  motion  were  supported  by  the  affidavits  of  Jurors. 

With  regard  to  the  first  Separation,  the  Statement  made  by  appellant  is 
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that  ^^six  Jurors  were  qualified  and  accepted  in  said  cause;  thereupon  it 
appearing  to  the  court  that  there  were  no  other  Jurors  in  the  box  from 
which  to  select  and  complete  the  jury  in  this  cause,  it  ordered  the  sheriff 
to  summon  talesmen  from  which  to  select  and  complete  the  jury  herein; 
and  without  the  consent  of  defendant  and  on  its  own  motion  the  court 
discharged  the  said  six  Jurors  already  then  accepted  and  impaneled  in 
this  cause,  and  allowed  them  to  separate,  and  released  them  from  the 
oharge  of  an  officer  until  the  foUowing  day  about  9  o'clock  a.  ra.,  during 
which  time  said  six  Jurors  separated  and  were  not  with  nor  in  charge  of 
an  officer,  without  the  consent  of  the  defendant,  who  was  then  and  there 
in  custody  of  an  officer  and  in  jail.  Said  six  Jurors,  by  permission  of 
the  court,  were  allowed  to  separate  and  go  to  different  parts  of  the  town 
and  county  without  the  consent  of  the  defendant." 

With  regard  to  the  second  Separation,  the  statement  by  appellant  is  as 
follows,  viz. : 

"This  trial  began  in  the  afternoon  of  February  20,  1890;  the  impan- 
eling  of  the  jury  was  completed  on  the  21st  day  of  February,  1890,  and 
on  the  same  day  the  State  introduced  all  of  its  evidence  in  chief,  and  de- 
fendant introduced  uearly  all  of  his  evidence,  and  when  the  hour  of  ad- 
journment  had  come,  about  6  o'clock  on  same  day,  the  court  permitted  the 
jury  to  separate  and  disperse  for  the  night,  without  either  of  them  being  in 
Charge  of  or  under  control  of  an  officer;  and  said  jury  did  separate  and 
disperse  whither  they  would,  for  and  during  said  night,  they  nor  either 
of  them  during  said  time  being  in  charge  of  or  under  control  of  an  officer. 
They  so  remained  separated  and  dispersed  until  about  8  o'clock  a.  m.  of 
the  following  day,  during  all  of  which  time  the  defendant  was  in  custody 
of  an  officer  and  in  jail,  but  said  jury  were  separated  and  mixing  with 
the  prosecuting  witnesses  at  the  hoteis  and  around  town,  and  the  horse  in 
controve^sy  was  kept  tied  where  said  Jurors  could  see  same." 

In  answer  to  these  grounds  of  the  motion  for  new  trial,  fhe  learned 
jndge  makes  an  affidavit  in  which  he  states  that  "  the  jury  who  tried  the 
cause  were  not  discharged  by  the  court  until  after  the  State  and  the  de- 
fendant, by  attomey  and  in  person,  had  agreed  to  their  being  discharged 
under  instructions  of  the  court,  but  in  both  instances  the  defendant  agreed 
in  person  to  said  d ischarge." 

In  construing  article  687  of  the  Code  of  Oriminal  Procedure,  our  Su- 
preme  Court,  in  Brown  t.  The  State,  38  Texas,  483,  say:  "Had  the 
prisoner  consented  to  the  Separation  of  the  jury  contemplated  by  the 
Statute,  he  would  not  be  bound  in  this  case,  for  the  Separation  which  took 
place  was  not  such  as  is  contemplated  by  the  law.  When  a  Separation 
.takes  place  by  the  consent  of  the  acciised,  every  juror  should  be  under 
the  protection  and  control  of  an  officer,  in  order  that  no  communication 
may  be  had  with  other  persons  in  any  wise  touching  the  cause  on  trial/' 
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Separation  of  the  jury  in  a  felony  case  is  not  allowable,  even  by  con- 
sent of  the  parties,  unless  the  Jurors  are  in  charge  of  an  officer.  Porter 
V.  The  State,  1  Texas  Ct.  App.,  394;  Grissom  v.  The  State,  4  Texas  Ct. 
App.,  374;  Defriend  v.  The  State,  22  Texas  Ct.  App.,  570. 

In  Sterling  v.  The  State,  15  Texas  Court  of  Appeals,  249,  in  discuseing 
another  question,  this  court,  in  passing,  say :  *^  True,  the  defendant  might 
waive  the  provisions  of  the  law  requiring  Jurors  impaneled  to  be  kept  to- 
gether  until  the  termination  of  the  trial,  etc.  (Code  Crim.  Proc.,  art. 
23);^^  and  this  doctrine  is  cited  in  support  of  the  action  of  the  court  in 
this  case.  This  is  not  really  in  conflict  with  the  other  cases  cited,  for  it 
is  not  Said  in  the  language  quoted  that  such  Separation  may  be  without 
custody  of  an  officer.  In  effect,  the  position  is  that,  inasmuch  as  a  de- 
fendant may  waive  any  right  seoured  to  him  by  law  except  the  right  of 
trial  by  jury  in  a  felony  case  (art.  23,  supra),  he  can  waive  the*  right  of 
having  the  jury  kept  together  and  consent  that  they  may  separate  with- 
out being  in  the  charge  of  an  officer.  So  jealous  are  both  our  Constitu- 
tion and  laws  of  the  rights  of  the  Citizen  that  they  will  not  permit  him, 
when  charged  with  a  felony,  to  consent  to  be  tried  in  any  other  mode 
than  by  a  jury  of  bis  peers,  and  they  have  attempted  to  provide  every 
means  for  the  purity  and  efficiency  of  the  jury  trial.  In  a  felony  case, 
to  secure  the  efficiency  and  purity  of  the  trial,  it  has  been  deemed  neces- 
sary  that  the  jury  shall  not  be  allowed  to  separate,  and  if  allowed  by  con- 
sent of  parties  they  must,  during  Separation,  each  individual  be  in  charge 
of  a  trusted  officer  of  the  court,  who  will  see  to  it  that  their  purity  and 
efficiency  are  preserved.  A  defendant  can  no  more  by  bis  own  act  do  any» 
thing  which  would  likely  destroy  that  purity  and  efficiency  than  he  could 
waive  the  right  of  trial  by  jury.  To  permit  him  to  do  so  would  be  tanta- 
mount  to  bis  waiving  a  trial  by  such  jury  as  the  Constitution  contem- 
plates,  to-wit,  **an  impartial  jury.''  See.  10,  Bill  of  Rights.  It  seems 
to  US  that  the  reason  as  well  as  policy  of  such  statutory  safeguards  are 
too  apparent  to  ad  mit  of  question. 

If  a  defendant  were  allowed  to  agree  to  a  Separation  without  the  jurore 
being  kept  in  custody  of  an  officer,  when  called  upon  to  do  so,  he  would 
rarely  ever  ref use  for  fear  bis  ref usal  would  injure  him  and  prejudice  his 
cause  with  the  jury.  Rather  than  incur  their  ill  will  by  refusing,  he 
would  more  than  likely  consent,  and  take  the  chances  of  subjecting  them 
to  influences  which  would  prove  most  direful  in  their  consequences  to 
him.  We  believe  the  law  intended  to  shield  him  absolutely  against  the 
chances  of  such  a  dilemma.  Mr.  Bishop  says:  "The  better  doctrine  is 
that  he  is  not  in  a  position  to  give  consent;  it  should  not  be  asked,  and 
a  permission  toseparate  granted  in  pursuance  of  it  is  null."  1  Bish.. 
Crim.  Proc,  3  ed.,  sec.  998. 

As  bef ore  stated,  the  other  errors  complained  of  may  not  and  are  not 
likely  to  occur  on  another  trial,  and  they  will  not  therefore  be  discußßed. 
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For  the  error  discussed,  the  judgment  iß  reversed  and  the  cause  re- 
manded  for  a  new  trial. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 
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William  Walker  v.  The  State. 

No.  6865.    Dedded  May  7.  g  ä03 

1.  A  <<  Capital  Felony"  is  one  for  whicli  the  penalty  of  death  may  be  inflicted.  pog  603 

2.  Same. — By  express  provision  of  article  35  of  the  Penal  Code  a  person  who  has  I  ^5  649 
not  attained  the  age  of  seventeen  years  can  not  be  punished  with  death  for  any  crime. 

and  hence  aa  to  such  person  an  offense  otherwise  capital  is  not  capital. 

8.  A  Special  Venire  is  provided  for  in  our  Code  onlj  in  capital  cases.  The  ac- 
eosed  in  this  case,  though  charged  by  indictment  with  a  capital  offense,  had  not  attained 
the  age  of  seventeen  years.  Being  under  age,  and  therefore  not  liable  to  the  death 
penalty — ^the  offense  as  to  him  not  being  capital— he  was  not  entitled  to  a  special  venire 
on  his  trial,  and  the  court  did  not  err  in  refusing  it. 

4.  Murder — Evidence. — On  his  trial  for  murder  the  accnsed  proposed  to  prove  the 
character  of  the  deceased  as  a  violent  and  dangerous  man.  The  evidence  was  properly 
excluded,  such  proof  being  admissible  only  when  it  has  been  shown  that  the  deceased, 
at  the  time  of  the  homiclde,  did  some  act  indicating  his  porpose  then  to  take  the  life  of 
the  accnsed,  or  do  him  serious  bodily  injury. 

6.  Same. — ^Bill  of  Exception  to  the  exclusion  of  evidence  so  indefinite  as  not  to 
disclose  the  object  and  purpose  of  the  proposed  proof,  will  not  be  considered  on  appeal. 

6.  Practice  —  Privilege  of  Coimsel.  —  Improper  and  onwarranted  remarks  of 
prosecuting  counsel  in  argument,  although  always  reprehensible,  do  not  constitute 
cause  for  reversal  unless,  under  all  the  circnmstances  of  the  case,  they  were  calculated 
to  prejudice  the  rights  of  the  accused. 

7.  Murder— -Charge  of  the  Court. — It  is  a  principle  of  the  law  of  murder  that 
if  a  person  intentionally  inflicts  serious  bodily  injury  upon  the  person  of  another  which 
may  result  in  death,  although  the  intent  to  kill  may  not  exist,  the  law,  if  the  act  was 
prompted  by  malice  and  death  ensues,  holds  him  guilty  of  murder.  In  this  case  the 
trial  court  charged  the  jury  as  follows:  *'  Unless  you  believe  from  the  evidence  that 
the  defendant  Struck  the  deceased  with  the  intent  to  kill  him,  or  to  inflict  such  serious 
bodily  injury  upon  him  as  would  probably  end  in  his  death,  you  will  acquit  him." 
Hdd,  that  the  charge  was  more  favorable  to  the  defendant  than  he  was  entitled  to, 
uid  therefore  not  subject  to  exception. 

8.  Same.— Aggi^vated  Assault  and  Battery  not  being  an  issue  raised  by  the 
proof,  the  court  did  not  err  in  refusing  a  special  Instruction  upon  that  issue. 

Appeal  from  the  District  Court  of  Colorado.  Tried  below  bef ore  Hon. 
George  McCormick. 

This  conviction  was  in  the  first  degree  for  the  murder  of  Jim  Walker, 
the  penalty  assessed  being  a  life  term  in  the  penitentiary. 

Stated  in  brief,  the  proof  shows  that  the  defendant  and  the  deceased, 
being  fellow-laborers  at  a  gravel  pit  in  Colorado  County,  had  a  dispute 
anda  rock  fight  on  the  afternoon  of  April  23,  1889;  that  several  hours 
later,  while  the  deceased  was  seated  at  a  table  eating  his  supper,  the  de- 
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fendant,  holding  a  scraper  handle  secreted  behiud  bim,  Btealthily  ap- 
proacbed  the  deceased  from  the  rear,  and  before  tbe  deceased  became 
aware  of  bis  proximity,  dealt  bim  two  blows  witb  tbe  scraper  bandle, 
from  tbe  effects  of  wbicb  blows  tbe  deceased  died  two  days  afterward. 
Tbe  scraper  bandle  was  sbown  to  be  an  Instrument  calculated  to  inflict 
serious  bodily  injury  wbicb  migbt  result  in  deatb.  Tbe  defensive  proof 
sbowed  tbe  defendant  to  be  under  seventeen  years  of  age  at  tbe  time  of 
tbe  killing. 

Kennon  £  Mansfield,  for  appellant. 

W,  L,  Davidson,  Assistant  Attorney-General,  for  tbe  State. 

White,  Presidino  Judge. — Tbis  is  a  second  appeal  by  appellant  to 
tbis  court.  His  first  was  from  tbe  refusai  of  bail  on  bis  examining  trial. 
On  tbe  appeal  in  tbat  case  it  was  agreed  tbat  appellant  was  guilty  of  mur- 
der  of  tbe  first  degree,  but  tbat  be  was  under  seventeen  years  of  age  when 
he  committed  tbe  murder.  It  was  beld  tbat  murder  of  tbe  first  degree 
committed  by  a  person  under  tbe  age  of  seventeen  years  is  not  a  capital 
offense  under  express  provision  of  article  35  of  our  Penal  Code,  and  is 
therefore  bailable.     Ex  Parte  Walker,  a7ite,  246. 

1.  Upon  the  return  of  tbis  indictment  into  court  by  tbe  grand  jury 
charging  appellant  witb  murder  of  tbe  first  degree,  tbe  district  attorney 
declined  to  apply  for  a  special  venire  in  tbe  case.  When,  bowever,  the 
case  was  regularly  reached  on  tbe  docket  and  called  for  trial,  tbe  defend- 
ant presented  a  motion  in  writing,  duly  sworn  to  by  bim,  for  a. special 
venire  under  tbe  provisions  of  article  607  of  tbe  Code  of  Criminal  Pro- 
cedure,  wbereupon  tbe  district  attorney  stated  tbat  be  admitted  as  a  fact 
tbat  defendant  was  under  seventeen  years  of  age  when  be  committed  the 
murder,  and  tbereupon  tbe  court  overruled  the  defendant's  motion  for  a 
special  venire  upon  tbe  ground  tbat  be  was  not  entitled  to  a  special  veth 
ire,  the  case  against  bim  not  being  a  *' capital"  case. 

Under  our  Code  of  Procedure  special  venires  are  only  provided  for  in 
'*  capital "  cases.  Code  Crim.  Proc,  art.  605.  "An  offense  for  wbicb  the 
higbest  penal ty  is  deatb  is  a  capital  felony."  Penal  Code,  art.  55.  Bou- 
vier,  in  bis  Law  Dictionary,  defines  a  capital  crime  as  "one  for  wbicb  the 
pnnisbment  of  deatb  is  inflicted." 

Article  35  of  our  Penal  Code  expressly  declares  tbat  "a  person  for  an 
offense  committed  before  be  arrived  at  tbe  age  of  seventeen  years  ehall  in 
no  case  be  punisbed  witb  deatb." 

When  tbe  district  attorney  admitted  tbat  tbe  defendant  was  under  sev- 
enteen years  of  age,  tbat  was  an  admission  tbat  tbe  case  was  not  "capi- 
tal," and  tbat  deatb  could  in  no  event  be  inflicted,  notwithstanding  he  was 
indicted  for  and  migbt  be  convicted  of  murder  of  tbe  first  degree.     The 
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-case  was  not  a  '^capital'*  case,  and  consequently  the  court  did  not  err  in 
overraling  the  defendant'ß  motion  for  a  special  venire.  He  was  not  enti- 
tled  to  one. 

2.  It  was  not  error  to  exclude  the  proposed  evidence  offered  by  the  de- 
fendant  to  the  effect  that  the  deceased  was  a  violent  and  dangerous  man. 
Such  evidence  is  onlj  admissible  when  it  is  shown  that  at  the  time  of  the 
homicide  the  deceased  did  some  act  indicating  his  purpose  then  to  take 
the  life  of  defendant,  or  do  him  serious  bodily  härm.  Willson's  Crim. 
Stats.,  sec.  1054.  It  is  shown  by  the  testimony  that  deceased  was  sitting 
at  the  table  eating  his  supper^  and  that  defendant  slipped  up  behind  him 
and  inflicted  the  fatal  blows  upon  him. 

3.  Defendant's  third  bill  of  exceptions  complains  that  the  court  would 
not  permit  him  to  prove  by  witnesses  that  he  (defendant)  was  of  a  cow- 
ardly  nature.  The  bill  of  exceptions  does  not  show  the  object  and  pur- 
pose of  the  proposed  testimony,  and  is  too  indefinite  to  demand  consider- 
Ation.  May  v.  The  State,  25  Texas  Ct.  App.,  117;  Livar  v.  The  State,  26 
Texas  Ct.  App.,  115;  Jacobs  v.  The  State,  ante,  80;  Willson's  Crim.  Stats., 
sec.  2368. 

4.  The  fourth  bill  of  exceptions  was  saved  to  remarks  made  by  the 
district  attorney  in  his  argument  to  the  Jury.  These  remarks  were  im- 
proper and  uncalled  for.  But,  as  explained  by  the  leamed  judge  in 
certifying  the  bill,  it  is  not  perceived  how  the  matter,  under  the  circum- 
stances  stated,  was  calculated  to  injuriously  affect  the  rights  of  the  de- 
fendant, and  consequently  the  error,  as  made  to  appear,  is  not  reversible 
error.  Willson's  Crim.  Stats.,  sec.  2321;  McGill  v.  The  State,  25  Texas 
Ct.  App.,  499;  Miller  v.  The  State,  27  Texas  Ct.  App.,  63. 

5.  Amongst  other  things,  the  court  instructed  the  jury  as  f oUows,  viz. : 
*'Unles8  you  believe  from  the^evidence  that  the  defendant  Struck  the  de- 
ceased with  the  intent  to  kill  him,  or  to  inflict  such  serious  bodily  injury 
upon  him  as  would  probably  end  in  his  death,  you  will  acquit  him.'^  This 
Charge  is  complained  of  as  being  erroneous.  Instead  of  being  a  legiti- 
mate  matter  of  complaint  the  instruction  was  really  more  favorable  in 
law  than  the  defendant  was  entitled  to.  **If  a  person  intentionally  in- 
flicts  serious  bodily  injury  upon  the  person  of  another  which  may  result 
in  death,  although  the  intent  to  kill  may  not  exist,  the  law,  if  the  act 
was  prompted  by  malice  and  death  ensues,  holds  him  guilty  of  murder. 
*  *  *  Indeed  there  are  a  number  of  cases  where  a  killing  would 
amount  to  murder,  and  yet  the  party  did  not  intend  to  kill.''  White  v. 
The  State,  13  Texas  Ct.  App.,  259;  Harreil  v.  The  State,  Id.,  374;  Gil- 
lespie  V.  The  State,  Id.,  415. 

6.  It  is  insisted  that  the  court  erred  in  refusing  to  give  in  charge  to 
the  jury  the  defendant's  special  requested  instructions  upon  the  law  of 
aggravated  assault  and  battery.  Aggravated  assault  and  battery,  as  an 
independent  offense,  was  no  part  of  the  law  of  the  case.     The  assault 
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was  voluntarily  committed  with  deliberate  design,  and  with  an  instru- 
ment  calculated  to  inflict  serious  bodily  injury  which  might  reeult  in 
death^  and  which  did  result  in  death;  and  under  such  state  of  facts  the 
law>  as  we  have  seen,  niakes  the  crime  murder.  We  think  the  defendant's 
intent  to  iniiict  serious  bodily  injury  which  might  probably,  and  which 
did  end  in  death,  evidently  appears  from  the  facts  proved. 

We  have  found  no  rerersible  error  in  the  record,  and  the  judgment  is 
affirmed. 

Affimied. 

Judges  all  present  and  concurring. 


J.  V.  Doss  V.  The  State. 

No.  6841.    Decided  May  14. 

1.  Practice — Qnalification  of  a  Grand  Juror. — Objection  to  the  quaMcatioo 
of  a  person  proposed  to  be  impaneled  as  a  grand  juror  can  be  made  by  challenge.  and 
in  no  other  manner.  The  intlmation  in  Woods's  case,  26  Texas  Court  of  Appeals,  490, 
that  such  an  objection  can  be  raised  by  motion  to  set  aside  the  indictment  is  a  mere 
dictum;  or  at  all  events  is  not  the  law.  Subdivision  2  of  article  523  of  the  Code  of 
Prooedure  which  provides  that  a  motion  to  set  aside  an  indictment  upon  the  ground 
that  a  person  not  authorized  by  law  was  present  when  the  grand  juiy  were  deUberat- 
ing  upon  the  accusation  against  the  defendant,  etc.,  applies  only  to  persons  who  wer& 
not  impaneled  as  grand  Jurors. 

2.  Theffc— Possession— -Charge  of  the  Court— Variauce.-— Indictment  alleged 
the  possession  of  the  stolen  cotton  to  be  in  P.  R.  King.  The  proof  showed  that  King 
delivered  to  Shafter,  at  Shaffer's  gin,  a  quantity  of  cotton  to  be  ginned  and  baled;  that 
having  ginned  and  baled  it,  Shafter  piled  it  with  other  cotton  in  his  gin  yard;  that  a 
few  days  before  the  alleged  theft  King,  as  a  precaution  against  fire,  caused  his  said 
cotton  to  be  removed  from  where  placed  by  Shafter  to  another  place  designated  by  him, 
from  which  last  named  place  the  cotton  was  taken.  Held^  that  the  proof  established 
the  possession  as  alleged,  and  constituted  no  variance  between  aUegcUa  and  probaia, 
See  the  Statement  of  the  case  for  charge  of  the  court  on  this  branch  of  the  case,  hdd, 
correct. 

8.  Same — ^Evidence.— The  defendant  was  permitted  to  testify  in  his  own  behalf 
that  he  obtained  the  cotton  from  one  Shelton,  who  claimed  to  own  it,  but  was  not  per- 
mitted to  testify  to  Statements  about  the  cotton  made  to  him  by  Shelton  at  the  time  he 
received  it  from  Shelton.  Held,  that  the  exclusion  of  the  proposed  evidence  was  error, 
the  said  Statements  being  res  gestcB  as  a  part  of  the  transaction  affecting  the  defend- 
ant's Claim  of  innocent  possession. 

4.  Same — Charge  of  the  Court. — See  the  Statement  of  the  case  for  a  charge  of 
the  court  upon  the  issue  as  to  the  manner  in  which  the  defendant  acquired  possession 
of  the  property,  Jield  erroneous;  and  see  the  same  for  a  requested  Instruction  on  that 
issue,  and  for  a  requested  Instruction  upon  the  question  of  identity  of  the  cotton  recov- 
ered  with  that  stolen,  which,  presenting  correct  principles  of  law,  should  have  been 
given. 

Appeal  from  the  Distriet  Court  of  EUis.  Tried  below  before  A.  A. 
Kemble,  Esq.,  SpecialJudge. 
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This  conviction  was  for  the  thef t  of  a  bale  of  cotton,  valued  at  more 
than  twenty  doUars,  the  property  of  P.  E.  King.  The  penalty  aseessed 
against  the  appellant  was  a  term  of  two  years  iu  the  peuitentiary. 

P.  E.  King  testified  for  the  State  that  prior  to  December  1,  1883,  he 
sent  a  quantity  of  cotton  in  the  seed  to  Shaffer's  gin  to  be  ginned  and 
baled.  The  toll  being  taken  out  left  the  witnees  eight  or  ten  bales,  which 
about  December  1,  1883,  were  piled  by  Shaffer  with  other  cotton  in  the 
gin  yard  near  the  gin.  A  day  or  two  before  the  thef t  of  the  bale  in- 
volved  in  this  prosecution,  the  wituess,  as  a  precaution  against  fire,  sent 
his  son,  John  King,  to  Shafifer's  gin,  and  had  bis  said  eight  or  ten  bales 
removed  from  the  place  where  Shaffer  had  piled  them  to  a  point  across 
a  branch  about  fifty  yards  farther  from  the  gin.  The  bale  of  cotton  re- 
ferred  to  in  this  indictment  was  taken  from  the  last  named  place  without 
the  knowledge  or  consent  of  witness.  Witness  lived  about  twenty-five 
miles  from  Wajahachie,  and  about  two  miles  from  Shaffer's  gin.  De- 
fendant  lived  in  the  witness's  neighborhood,  but  disappeared  about  the 
time  of  the  theft. 

Shaffer,  as  a  witness  for  the  State,  corroborated  the  testimony  of  King, 
and  stated,  in  addition,  that  he  was  in  the  town  of  Italy  on  the  first 
Monday  in  December,  1883.  He  heard  on  that  day  of  the  seizure  of  & 
bale  of  cotton  in  Waxahachie  under  suspicious  circumstances.  He  re- 
turned  to  his  gin  at  once,  and  discovered  that  a  bale  of  cotton  belonging 
to  King  had  been  removed  from  the  place  where  King  had  caused  it  to 
be  piled  a  day  or  two  before.  He  at  once  notified  King,  who  sent  his 
son  John  and  witness  to  Waxahachie  to  see  about  the  bale  of  cotton 
seized.  Bass  Williams,  of  the  Waxahachie  cotton  yards,  showed  witness 
a  bale  of  cotton  from  the  end  of  which  the  number  had  been  cut.  The 
number  being  gone,  the  witness  had  no  means  of  identifying  the  bale, 
and  conld  not  testify  positively  that  that  bale  was  the  identical  bale  re* 
moved  from  King's  pile  of  baled  cotton.  The  defendant,  for  two  years 
prior  to  the  theft,  lived  about  two  miles  from  witness's  gin.  He  disap- 
peared about  the  time  the  cotton  did,  and  witness  did  not  again  see  him 
until  after  his  arrest,  about  two  years  later. 

Bass  Williams  testified  for  the  State  that  in  1883  he  was  employed  in 
the  Waxahachie  cotton  yards.  Early  on  the  morning  of  the  first  Mon- 
day in  December  of  that  year  the  defendant  brought  a  bale  of  cotton  to 
the  yard.  The  witness  helped  him  dump  it  from  the  wagon  to  the  plat- 
form,  and  as  it  tilted  over  he  discovered  a  piece  had  been  cut  from  the 
bagging  at  the  end  where  the  number  of  the  bale  is  usually  placed.  Di- 
recting  the  defendant's  attention  to  the  cut,  the  witness  told  him  that 
there  was  something  wrong  about  the  bale.  Defendant  replied  that  the 
bale  was  all  right,  and  that  the  hole  was  made  by  the  hooking  of  a  cow. 
Witness  then  gave  defendant  a  ticket  for  the  bale,  and  defendant  left,  go- 
ing toward  the  public  Square.     Upon  reflection  the  witness  decided  that 
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he  made  a  mistake  in  giving  defendant  the  ticket.  He  then  went  to  the 
Square,  found  the  defendant,  demanded  the  return  of  the  ticket,  and  told 
him  that  he  was  going  to  have  him  arrested  aboot  the  cotton.  Defend- 
ant returned  the  ticket  to  the  witndss,  and  proposed  to  give  the  bale  to 
witnesB  if  he  would  say  nothing  about  the  transaction.  At  the  last  term 
of  the  court,  before  which  this  case  was  pending,  the  defendant  asked  the 
witness  to  be  easy  on  him  in  his  teetimonj. 

J.  G.  Goggins  was  the  first  witness  for  the  defense.  He  testified  that 
he  lived  on  the  public  road  between  Waxahachie  and  Shaffer's  gin,  about 
two  miles  from  the  gin.  Defendant,  traveling  in  a  wagon,  passed  wit- 
ness's  house  about  2  o'clock  in  the  afternoon  of  the  first  Sunday  in  Decem- 
ber,  1883.  He  then  had  no  cotton  in  his  wagon.  He  was  traveling  to- 
ward  Waxahachie. 

The  defendant  took  the  stand  in  his  own  behalf  and  testified  that  he 
lef t  his  home  near  Shaffer's  gin  early  in  the  afternoon  of  the  first  Sun- 
day in  December,  1883,  to  go  to  Waxahachie  to  be  present  on  the  follow- 
ing  raorning  at  the  public  sale  of  estray  animals.  He  camped  that  night 
four  miles  from  Waxahachie,  and  drove  into  town  early  in  the  morning. 
The  first  thing  he  did  on  reaching  town  was  to  enter  a  saloon  to  get  a 
drink.  In  that  saloon  he  encountered  a  shabbily  dressed  man  who  said 
that  his  name  was  Shelton.  Witness  gave  Shelton  a  drink,  and  the  two 
lef t  the  saloon  together.  After  leaving  the  saloon  Shelton  told  witness 
that  he  had  a  bale  of  cotton  in  town  which  belonged  to  him,  Shelton. 
Witness  took  that  bale  of  cotton  to  the  wagon  yard,  and  Mr.  Bass  Will- 
iams helped  him  remove  it  from  the  wagon  to  the  platform,  and  it  was 
then  he  first  discovered  that  the  number  had  been  cut  from  the  end. 
Witness  did  not  remember  telling  Williams  that  a  cow  hooked  the  hole 
in  the  end  of  the  bale.  Soon  af  ter  witness  left  the  cotton  yard  WilUams 
came  to  him  and  demanded  the  return  of  the  ticket,  and  threatened  to 
have  him  arrested.  The  witness  thereupon  returned  the  ticket  to  Will- 
iams, and  fearing  arrest  got  on  his  horse  and  went  to  the  house  of  a  rela- 
tive in  the  country.  Thence,  upon  the  advice  of  friends,  he  went  to 
Alabama,  where  he  remained  a  couple  of  years.  At  the  end  of  two  years 
he  returned  to  Texas  and  settled  near  Abileue^  where  he  was  arrested. 

The  defendant  while  on  the  stand  as  a  witness  proposed,  but  was  not 
permitted,  to  testify  that  Shelton  claimed  to  own  the  cotton  and  to  have 
raised  it,  but  told  him,  witness,  that  he  owed  certain  amounts  of  money 
to  merchants  in  Waxahachie  and  was  afraid  to  take  the  cotton  to  the 
yards  himself  as  the  merchants  might  attach  it,  wherefore  he  proposed  to 
pay  the  witness  (defendant)  one  dollar  to  take  the  cotton  to  the  yards 
and  get  a  ticket  for  it,  believing  which  story  the  witness  consented,  took 
the  cotton  to  the  yard,  and  was  subsequently  arrested  for  the  theft. 

The  Charge  of  the  court  referred  to  in  the  secoud  head  note  reads  as 
foUows:     ^'If  the  jury  believe  from  the  evidence  that  the  defendant,  J. 
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V.  Dofis,  did,  inEllis  County,  State  of  Texas,  at  any  time  within  five  years 
next  before  the  llth  day  of  March,  1887,  fraudulently  take  from  the  pos- 
session  of  P.  R.  King,  the  owner  thereof,  a  bale  of  cotton  of  the  value  of 
$20  or  over,  without  the  consent  of  the  owner,  and  with  intent  to  deprive 
the  Said  owner  of  the  valae  of  the  same  and  to  appropriate  it  to  the  use 
and  benefit  of  him,  the  said  defendant,  then  yon  will  find  him  guilty  and 
assess  his  punishment,'^  etc. 

The  Charge  of  the  court  referred  to  in  the  last  head  note  reads  as  follows: 
•**  If  any  person  other  than  the  defendant  took  the  cotton  originally  without 
the  aid  or  encouragement  of  the  defendant,  and  if  afterwards  the  cotton 
came  into  the  possession  of  defendant,  even  with  the  knowledge  then  that 
it  had  been  so  stolen,  this  would  not  constitute  theft  on  the  part  of  de- 
fendant, and  in  such  case  the  jury  inust  acquit." 

The  ref used  special  instructions  referred  to  in  the  last  head  note  read 
as  follows:  *'No.  2.  In  order  to  convict  defendant  you  must  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  the  defendant  took  the 
bale  of  cotton  in  question  from  the  possession  of  P.  R.  King.  If  any  per- 
son other  than  defendant  took  the  cotton,  and  said  bale  of  cotton  came 
into  the  possession  of  the  defendant  after  the  original  taking,  then  you 
should  acquit  the  defendant,  regardless  of  whether  defendant  acted  in  good 
faith  or  not,  and  regardless  of  whether  he  knew  or  not  as  to  whether  said 
bale  of  cotton  had  been  stolen  by  another;  and  if  you  have  a  reasonable 
doubt  upon  this  point  you  will  acquit.*' 

"No.  3.  In  Order  to  convict  in  this  case  you  should  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the  bale  of  cotton  which  the  de- 
fendant had  in  Waxahachie  was  the  same  identical  bale  of  cotton  which 
belonged  to  the  witness  P.  R.  King,  and  if  you  have  a  reasonable  doubt 
on  this  point  you  will  acquif 

3f.  B.  Ternpleton,  for  appellant. 

W,  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  JuDGE. — It  was  uot  crror  to  overrule  the  defendant's  motion 
to  set  aside  the  indietment.  It  was  the  real  purpose  of  the  motion  to  have 
the  indietment  set  aside  because  one  of  the  members  of  the  grand  jury 
that  found  and  presented  it  was  not  qualified  to  serve  as  a  grand  Juror. 

An  objection  to  the  qualifications  of  a  person  whom  it  is  proposed  to 
impanel  as  a  grand  juror  may  be  made  by  challenge,  but  in  no  other  way 
shall  such  an  objection  be  heard.  Code  Crim.  Proc,  art.  377;  Willson's 
Crim.  Stats.,  secs.  1901,  1902;  see  also  Owens  v.  The  State,  25  Texas  Ct. 
App.,  552. 

In  Woods  V.  The  State,  26  Texas  Court  of  Appeals,  490,  there  is  an  in- 
timation  that  such  an  objection  may  be  made  and  considered  under  arti- 
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cle  523  of  the  Code  of  Criminal  Prooedure,  by  motion  to  set  aside  the  in- 
dictment,  as  was  attempted  in  this  case.  Tbat  intimation,  however,  is  a 
mere  dictum,  the  question  uot  being  directly  involved  in  the  case,  er  its 
consideration  and  decision  necessary.  Our  conclusion  now  is,  af ter  mature 
oonsideration,  that  subdivision  2,  of  article  523,  of  the  Code  of  Criminal 
Procedure,  refers  and  applies  only  to  persons  who  were  not  impaneled 
as  grand  Jurors,  and  that  it  can  not  be  invoked  for  the  purpose  of  pre- 
senting  an  objection  to  the  qualification  of  a  grand  jnror.  If  we  were  to 
hold  otherwise,  the  manifest  purpose  of  article  377  of  the  Code  of  Crim- 
inal Procedure,  in  providing  that  such  objection  might  be  made  by  chal- 
lenge,  but  in  no  other  manner,  would  be  defeated.  That  purpose  was  to 
make  the  impaneling  of  the  grand  jury,  when  no  challenge  had  been  in- 
terposed,  couclusive  of  the  qualifications  of  the  members  of  that  body,  and 
of  its  legality. 

With  respect  to  the  possession  of  the  cotton,  we  think  the  Charge  of 
the  court  was  correct,  and  that  there  was  no  variance  between  allegation 
and  proof.  We  think  the  evidence  shows  that  the  possession  of  the  cot- 
ton at  the  time  of  the  aileged  theft  was  in  the  owner  King.  If  it  had 
been  destroyed  af  ter  having  been  removed  by  King  f  rom  the  gin  to  a  place 
of  his  own  selection,  the  loss  would  have  fallen  upon  him.  It  was  under 
his  care,  mauagement,  and  control  after  being  removed  from  the  gin. 

We  are  of  the  opinion  that  the  conversation  to  which  the  defendant 
proposed  to  testify,  between  Shelton  and  himself,  was  res  gestm — a  part 
of  the  transaction  of  defendant  Coming  into  possession  of  the  cotton  inno- 
cently,  as  he  claims,  and  that  the  court  erred  in  refusing  to  permit  him  to 
detail  said  conversation.  As  to  the  credibility  of  the  defendant's  testi- 
mony,  or  the  weight  to  be  accorded  it,  that  was  a  matter  för  the  consid- 
eration of  the  jury.     Ward  v.  The  State,  41  Texas,  612. 

Special  Charge  No.  2  requested  by  the  defendant  states  the  law  appü- 
cable  to  the  facts  upon  the  issue  as  to  the  manner  of  defendant's  acquisi- 
tion  of  the  possession  of  the  cotton,  and  should  have  been  given  instead 
of  the  Charge  upon  that  issue  which  was  given,  because  the  charge  given 
is  in  some  essentials  inaccurate,  and  calculated  to  mislead  unprofessional 
minds. 

It  would  have  been  very  proper  for  the  court  to  have  given  special  in- 
struction  No.  3  requested  by  the  defendant  as  to  the  identity  of  the  ai- 
leged Stolen  cotton  with  the  cotton  traced  to  the  defendant's  possession. 
It  devolved  upon  the  prosecution  to  establish  such  identity  beyond  a 
reaso nable  doubt,  and  considering  the  uncertainty  of  the  evidence  upon 
this  very  material  point,  we  think  the  court  should  have  given  said  special 
instruction. 

.  No  exceptions  were  reserved  to  the  charge  of  the  court,  nor  of  the  re- 
fusal  of  the  court  to  give  the  special  instructions  above  mentioned,  and 
if  no  other  errors  than  those  relating  to  the  charge  were  apparent  we 
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might  not  disturb  the  conviction.  Biit  considering  the  case  as  a  whole, 
we  think  the  errors  we  have  discussed  require  tbat  the  jndgment  shonld 
be  reversedy  that  the  defendant  may  have  another  trial  in  which  all  his 
legal  rights  will  doubtlese  beaccorded  bim. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 


Ex  Parte  C.  W.  Robinson. 

Ho.  6903.  Decided  May  I4. 
Fractice— Imtpection  of  Oüb,  etc.— Interpretation  of  the  Codes.— In  the  con- 
struction  of  a  Statute  the  courts  must  be  governed  by  the  legislative  intent,  if  that  in- 
tent  can  be  ascertained.  The  Act  of  April  5,  1889,  provides  for  the  "inspection  of 
lefined  oils  which  are  the  product  of  petroleum,  and  which  may  be  used  for  illumi- 
nating  purposes  within  this  State,  and  to  legulate  the  sale  and  use  thereof ,  and  to  pro- 
Tide penalties  for  violations  of  the  same."  The  proviso  embodied  in  the  third  section 
of  the  Said  act  provides  that  it  **shall  not  be  necessary  to  inspect  one  which  has  been 
inspected  under  a  law  of  another  State."  From  the  subject  matter  of  the  act,  and  the 
context  of  the  proviso,  it  is  manifest  that  the  word  ''one"  was erroneously  incorporated 
in  the  proviso  in  the  stead  of  the  word  **  oil;"  and  that  the  intent  and  purpose  of  the 
Legislature  in  the  enactment  of  the  proviso  was  toexempt  from  inspection  in  this  State 
oils  which  had  been  previoosly  inspected  under  the  laws  of  another  State. 

Habeas  Corpus  on  original  application  to  the  Conrt  of  Appeals^  from 
Harris  County. 
The  opinion  discloses  the  case. 

E.  P.  Turner,  for  appellant. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

HcRT,  Jüdge. — This  is  an  application  for  an  original  writ  of  habeas 
corpus.  The  writ  was  issued  by  this  court  on  a  former  day  of  the  pres- 
ent term,  and  has  been  served  and  proper  return  made. 

The  case  was  submitted  onan  agreed  statement  of  thefacts,  from  which 
it  appears  that  the  applicant  did,  in  the  city  of  Houston,  Harris  County, 
Texas,  in  April  of  the  present  year,  seil  one  barrel  of  petroleum  containing 
forty  gallons  of  said  oil  for  iliuminating  purposes;  that  the  same  was  sold 
by  bim  before  being  inspected  and  branded  by  the  State  Inspector  of  Oils, 
nnder  the  provisions  of  the  Act  of  1889  (Gen.  Laws,  p.  122);  that  the  laws 
of  the  State  of  Louisiana  provide  for  the  inspection  of  oils  such  as  are  em- 
braced  in  the  law  of  Texas,  and  that  the  forty  gallons  of  oil  sold  by  ap- 
plicant had  been  inspected  by  the  State  Inspector  of  Oils  of  Louisiana, 
and  had  been  branded  as  approved,  all  in  the  manner  required  by  the  law 
of  that  State;  that  the  applicant  is  in  custody  under  a  Warrant  issued  by 
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a  justice  of  the  peace  of  Harris  County,  apon  complaint  charging  him 
with  selling  said  baiTel  of  oil  before  the  same  was  inspected  and  branded 
by  an  officer  of  Texas. 

The  prosecution  is  based  upon  section  6  of  the  Act  of  April  5,  1889. 
The  title  of  that  act  is  **  An  act  to  provide  for  the  inspection  of  refined 
oils  which  are  the  product  of  petroleum,  and  which  may  be  used  for  illu- 
minating  purposes  within  this  State,  and  to  regulate  the  sale  and  ase 
thereof,  and  to  provide  penalties  for  violations  of  the  same." 

The  latter  clause  of  the  third  section  of  the  act  reads:  '^Provided,  it 
shall  not  be  necessary  to  inspect  one  which  has  been  inspected  under  a 
law  of  another  State." 

As  the  oil  sold  by  the  applicant  had  been  inspected  under  the  law  of 
another  State  (Louisiana),  the  applicant  contends  that  it  was  not  subject 
to  inspection  in  this  State,  unless  its  inspection  was  requested  by  him. 

Counsel  for  the  State  contends  that  though  inspected  under  the  law  of 
another  State,  still  it  is  necessary  that  it  be  inspected  in  this  State  as  re- 
quired  by  said  Act  of  April  5,  1889:  that  the  proviso  above  quoted  is  ab- 
solutely  Yoid  because  unintelligible  and  wichout  meaning. 

If  we  can  arrive  at  the  intention  of  the  Legislature,  then  we  should 
enf  orce  that  intention.  What  did  the  Legislature  mean  or  intend  by  said 
proviso?  This  intention  is  absolutely  certain,  though  the  proviso  doe« 
contain  the  word  "one"  instead  of  "oil."  It  is  evident  that  the  inten- 
tion was  to  exempt  from  inspection  in  this  State  oil  which  had  been  in- 
spected under  the  law  of  another  State.  A  consideration  of  the  entire 
act  demonstrates  this  intention.  The  context  of  the  proviso  renders  this 
certain.  Take  the  word  "one"  from  the  sentence,  and  the  subject  mat- 
ter of  the  act  and  the  context  of  the  proviso  would  force  "oil"  to  oc- 
cupy  the  blank  thus  left.  The  object  of  the  law  was  to  have  certain  oil 
inspected,  the  ultimate  object  being  the  protection  of  the  people,  the 
inspection  of  said  oil  being  the  means  prescribed  to  prevent  probable 
danger  to  the  lives  and  property  of  the  people  of  this  State  by  the  ose 
of  uninspected  oil.  Now,  in  thus  exercising  precaution  for  the  protec- 
tion of  the  people  of  this  State,  manifested  in  said  act,  the  Legislature 
had  the  right,  and  it  did  Substitute  an  inspection  under  the  law  of  another 
State  for  that  required  in  this  State.  The  proviso  says  that  it  shall  not 
be  necessary  to  inspect.  Inspect  what?  The  subject  matter  of  the  act 
being  the  inspection  of  oil,  it  (the  proviso)  alludes  to  oil — it  can  not 
possibly  mean  anything  eise.  What  character  of  oil?  That  required  by 
the  act  to  be  inspected  in  this  State.  If  it  meant  any  other  oil  the  pro- 
viso would  be  the  essence  of  foolishness.  What  interest  has  this  people 
in  the  inspection  or  non-inspection  of  oils  in  other  States  unless  the  oils 
inspected  in  other  States  are  required  to  be  inspected  in  this  State? 

The  object  of  the  Act  of  April  5,  1889,  is  to  have  inspected  refined 
oils  which  are  the  product  of  petroleum,  and  which  may  be  used  for 
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illuminating  pnrpoaes.  The  proviso  exempts  from  inspection  just  such 
oils»  and  ao  other^  because  other  oils  are  not  required  to  be  inspected, 
and  as  to  them  there  was  no  necessity  for  the  proviso. 

Bat  we  are  told  that  tbe  inspection  in  another  State  may  not  be  as 
thorough  a  test  as  that  required  by  this  act,  and  that  therefore  said  act 
may  be  rendered  ineffectnal.  This  may  be  so;  bat  the  Legislature  of 
this  State  is  willing  to  risk  the  inspection  of  other  States,  and  the  coarts 
must  follow  the  law  making  power.  The  Observation  might  have  been 
useful  if  made  to  the  Legislature  while  the  act  was  pending  before  that 
body.  We  are  of  opinion  that  the  applicant  should  be  discharged^  and 
it  is  so  ordered. 

Ordered  accordingly. 

Judges  all  present  and  concurring. 

28  513 
2»  468 

2»  588 
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Anderson  Searcy  v.  The  State.  I  28  513 

35    180 
JVö.  67S7.     Deeided  May  IJ^  ~ 

Px«ctice — ^Evidence. — A  Cronfession  to  be  admissible  at  all  against  the  defendant 
must  be  freelj  made  and  without  oompulaion  or  persuasion,  and  if  the  partj  is  in  jail 
it  must  be  made  voluntarilj  after  having  first  been  cautioned  tbat  it  may  be  used  against 
him.  If  it  be  indaced  by  a  person  in  autbority,  eitber  by  promise  creating  in  tbe  mind 
of  tbe  accused  a  bope  of  benefit,  or  by  tbreat  creating  fear,  tbe  confession  is  not  admis- 
sible in  evidenoe.     See  this  case  in  illustration. 

Appeal  from  the  District  Court  of  Brazos.  Tried  below  before  Hon, 
J.  N.  Henderson. 

This  conviction  was  for  the  theft  of  money  in  excess  of  $20,  and  the 
penalty  assessed  by  the  verdict  was  a  term  of  five  years  in  the  peniten- 
tiary. 

The  question  determined  by  the  appeal  does  not  require  a  Statement  of 
the  evidence. 

Ford  (6  Doremus,  for  appellant. 

W.  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Presidino  Judoe.  —  But  a  single  question  is  necessary  to  be 
determined  on  this  appeal,  and  that  is  as  to  the  admissibility  of  the  de- 
fendant's  confessions  to  the  witness  Dawson.  Dawson  was  the  sheriff  of 
Brazos  County,  and  as  such  arrested  the  defeudant.  Defendant  made  two 
confessions  to  Dawson.  The  first  just  after  his  arrest  and  when  the  sher- 
iflf  was  taking  him  to  jail.  Dawson  then  said  to  defendant,  ''  there  is  no 
doubt  but  that  you  are  one  of  the  guilty  parties,  and  if  you  will  teil  me 
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all  about  it,  so  I  can  get  all  the  guilty  parties,  I  will  do  what  I  can  for  you 
in  your  case.  It  may  be  of  interest  to  you,  and  to  nie,  too/'  But  he  also 
told  him  that  whatever  he  told  him  about  it  wonld  be  nsed  as  evidence 
against  him.     Defendant  then  confessed  bis  guilt. 

A  second  confession  was  made  by  defendant  after  he  was  in  jail.  He 
sent  for  Dawson  and  told  him  that  he  wanted  to  teil  him  all  about  the 
case.  Dawson  informed  the  defendant  that  *^  whatever  he  said  wouM  be 
used  in  evidence  against  him  (defendant),  but  if  he  would  teil  him  all 
about  it,  so  that  he  could  get  all  the  parties,  he  would  do  what  he  coald 
for  him  in  bis  case.'*  Defendant  then  confessed  bis  connection  with  the 
crime. 

The  first  confession  was  excluded  as  evidence  f rom  the  jury.  The  second 
was  permitted  to  be  introduced  as  evidence  over  objections  of  defendant 

A  confession,  to  be  admissible  at  all,  must  be  freely  made,  and  without 
compulsion  or  persuasion,  and  if  the  party  is  in  jail  it  must  be  made  vol- 
untarily,  after  having  first  been  cautioned  that  it  may  be  used  against  him. 
Code  Crim.  Proc,  arts.  749,  750.  The  confession  is  not  admissible  un- 
less  it  was  voluntarily  and  freely  made,  uninfluenced  by  persuasion  or 
compulsion,  not  induced  by  any  promise  creating  hope  of  benefit,  or  any 
threats  creating  fear  of  punishment. 

Mr.  Wharton  says:  **  It  has  generally  been  held  that  any  advice  to  a 
prisoner  by  a  person  in  authority  telling  him  it  would  be  better  for  him 
to  confess  vitiates  a  confession  induced  by  it.  Lately,  however,  this  has 
been  greatly  qualified,  and  it  is  now  held  that  there  must  be  a  positive 
promise  made  or  sanctioned  by  a  person  in  authority  to  justify  the  exclu- 
sion  of  the  confession.'*  Whart.  Crim,  Ev.  (8  ed.),  sec.  651.  He  further 
says:  **  In  conclusion,  we  may  hold  that  a  confession  is  only  to  be  excluded 
on  the  ground  of  undue  influence  where  it  is  elicited  by  temporal  induce- 
ment,  e.  g,,  by  threat,  promise,  or  hope  of  favor  held  out  to  the  party  in 
respect  to  bis  escape  from  the  charge  against  him  by  a  person  in  authority, 
under  circumstances  likely  to  lead  to  a  false  statement,  or  where  there 
is  reason  to  presume  that  such  person  appeared  to  the  party  to  sanction 
euch  a  threat  or  promise.  If  the  influence  applied  was  such  as  to  make 
the  defendant  believe  his  condition  would  be  better  by  making  a  confes- 
sion, true  or  false,  this  excludes;  but  if  not,  the  confession  is  admissible." 
Id.,  673;  Thompson  v.  The  State,  19  Texas  Ct.  App.,  593;  Neeley  v.  The 
State,  27  Texas  Ct.  App,,  324;  Willson's  Crim.  Stats.,  sec.  2472. 

Here  the  sheriff  told  the  defendant  '^  if  he  would  teil  him  all  about  it,  so 
that  he  could  get  all  the  parties,  he  would  do  what  he  could  for  him  in  his 
case,"  This  was  not  only  a  promise,  but  a  persuasive  and  a  positive  one 
by  an  officer  high  in  authority,  and  one  in  every  way  calculated  to  make 
the  defendant  believe  that  his  condition  would  be  bettered  by  making  the 
confession. 
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We  are  of  opinion  that  the  confession  was  inadmissible^  and  for  error 
in  its  admission  the  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 


J.  P.  Lynk  V.  The  State. 

No.  6916.     Decided  May  17. 

1.  Transfer  of  Caiises  from  District  to  Crounty  Crourts — Certificate. — The 
Statute  providing  for  the  transfer  of  indictments  from  the  District  to  an  infehor  court 
prescribes  no  particular  form  of  certificate  to  such  transfer,  but  only  that  the  judge 
flhall  make  an  order  transferring  the  indictment,  stating  in  such  order  the  cause  trans- 
ferred, to  what  court  transferred,  and  directing  that  the  clerk  of  the  District  Court 
shall  deliver  the  indictment,  together  with  all  papers  in  the  cause,  to  the  proper  court, 
accompanTing  the  case  with  a  certified  copy  of  all  the  proceedings  in  the  District  Court. 
The  certificate  of  transfer  in  this  case  designated  the  indictment  transferred  hy  num- 
ber,  and  not  by  the  name  of  the  accused,  and  its  sufficiencj  was  impugned  upon  that 
gronnd.  Hddf  that  the  objection  was  not  well  taken,  and  that  the  certificate  was  suf- 
ficient. 

2.  Practice — Statement  of  Facta. — A  paper  signed  by  opposing  counsel  purport- 
ing  to  be  a  Statement  of  facts,  but  which  is  not  authenticated  by  the  trial  judge,  will 
not  be  considered  by  this  court  on  appeal;  and  in  the  absence  of  a  sufficient  Statement 
of  facts  the  court  will  review  the  record  only  with  reference  to  fundamental  errors. 

Appeal  from  the  County  Court  of  Ooleman.  Tried  below  before  Hon. 
J.  T.  Evans,  County  Judge. 

The  conviction  was  for  playing  cards  in  a  public  place^  and  the  penalty 
assessed  was  a  fine  of  $10. 

The  transcript  contains  no  authenticated  Statement  of  facts. 

W.  L.  Vining,  for  appellant. 

W.  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  Judge. — This  appeal  is  from  a  conviction  for  playing  cards 
in  an  outhouse  where  people  resorted.  The  prosecution  is  by  indictment 
presented  in  the  District  Court,  and  the  case  was  transferred  to  and  tried 
in  the  County  Court.  Defendant  pleaded  to  the  Jurisdiction  of  the  County 
Court,  the  ground  of  said  plea  being  that  the  certificate  of  transfer  of  the 
cause  is  insufficient.  Said  plea  was  overruled,  and  defendant  insists  that 
this  ruling  was  error. 

In  transferring  indictments  from  the  District  to  the  County  Court,  or 
other  inferior  court,  substantial  compliance  with  the  Statute  is  all  that  is 
reqnired.  Brannon  v.  The  State,  23  Texas  Ct.  App.,  428;  Coker  v.  The 
State,  7  Texas  Ct.  App.,  83. 
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No  form  is  prescribed  by  the  Statute  for  a  certificate  or  other  proceed- 
ing  of  transfer.  It  is  provided  merely  that  the  judge  shall  make  an  order 
transferring  the  indictment,  stating  in  such  order  the  cause  transferred, 
and  to  what  court  transferred  (Code  Crim.  Proc,  art.  435),  and  that  the 
Clerk  of  the  District  Court  shall  deliver  the  indictment,  together  with  all 
papers  in  the  cause,  to  the  proper  court,  accompanying  the  case  with  a 
certified  copy  of  all  the  proceedings  taken  therein  in  the  District  Court, 
and  also  with  a  bill  of  costs.     Code  Crim.  Proc,  art.  437. 

In  this  case  the  objection  urged  to  the  certificate  and  proceedings  of 
transfer  is  that  the  cause  is  designated  in  the  order  of  transfer  and  ia 

the  certificate  by  number  only,  thus,  "The  State  of  Texas  v. , 

No.  645.^' 

When  an  indictment  is  presented  in  court  the  law  reqnires  that  the 
fact  of  presentment  shall  be  entered  upon  the  minutes,  noting  the  style 
and  the^te  number  of  the  indictment,  but  omitting  the  name  of  the  de- 
fendant  unless  he  is  in  custody  or  under  bond.  Code  Crim.  Proc., 
art.  415. 

We  see  f  rom  the  last  cited  provision  that  there  must  be  a  ßle  nuniber 
upon  the  indictment  in  the  District  Court,  and  this  file  number  is  evi- 
dently  for  the  purpose  of  designating  and  identifying  the  cause.  In  cur 
opinion  it  is  a  sufficient  description  and  Identification  of  the  cause  to 
State  its  file  number,  and  we  hold,  therefore,  that  the  proceedings  and 
certificate  of  transfer  in  this  cause  are  in  compliance  with  the  Statute, 
and  that  defendant's  plea  to  the  Jurisdiction  was  properly  overruled. 

There  is  a  paper  in  the  record  purporting  to  be  a  statement  of  facts, 
signed  by  counsel  for  the  State  and  the  defendant,  but  it  is  not  authenti- 
cated  by  the  approyal  of  the  trial  judge,  and  can  not  therefore  be  con* 
sidered.     Willson's  Crim.  Stats.,  sec.  2562. 

There  being  no  statement  of  facts  in  the  record  that  we  can  consider, 
the  alleged  errors  in  the  Charge  of  the  court  and  the  refusal  of  the  court 
to  give  the  charges  requested  by  the  defendant  can  not  be  revised,  these 
errors,  if  errors  at  all,  not  being  fundamental. 

The  judgment  is  affirmed. 

Aßrmed. 

Judges  all  present  and  concurring. 


John  Crumes  v.  The  State. 

No.  6746.   Dedded  May  Sl. 
1.    Indictment  for  Assault  with  Intent  to  Bob  need  not  describe  the  ptop- 
erty  intended  to  be  taken,  nor  aver  tliat  the  accused  intended  to  deprive  the  owner  of 
the  value  of  it. 
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2.  Same— Evidenoe. — ^It  is  no  longer  a  question  that  a  witnees  maj  State  liis  opin- 
ion  as  to  the  correspondenoe  of  footprints  with  boots  or  shoes. 

8.  Same. — Referring  to  certain  halr  found  on  a  barbed  wire  fence  near  the  place  of 
the  alleged  offense,  two  witnesses  were  permitted  to  State  that,  in  their  opinion,  tliat 
bair  came  olE  the  body  of  the  horse  the  defendant  was  shown  to  have  ridden  on  the 
night  of  the  offense.     Held,  that  the  evidence  was  properly  admitted. 

4.  Same. — The  State  having  proved  bj  C,  an  officer,  that  he  secured  the  pistol  in 
evidence  f rom  the  house  of  the  defendant's  father,  a  week  after  the  alleged  offense,  the 
defense  proposed  to  prove  by  the  witness,  on  cross-examination,  that  the  defendant's 
father  surrendered  the  pistol  voluntarily,  and  told  him  at  the  time  that  the  defendant 
did  not  have  the  said  pistol  on  the  night  of  the  alleged  oifense.  Held,  that  the  court 
properly  rejected  the  proposed  proof  as  no  part  of  the  res  gestce  and  as  hearsay. 

ö.  Practice — Privilege  of  CrOunseL — The  proof  showing  that  the  father  of  the 
defendant  was  present  during  the  trial,  the  prosecuting  attomey  did  not  abuse  bis  priv- 
ilege of  argument  in  commenting  upon  the  fülure  of  the  defendant  to  examine  him  as 
a  witness. 

Appeal  f rom  the  District  Court  of  Collin.  Tried  below  before  Hon. 
H.  O.  Head. 

This  conviction  was  f or  an  assault  with  intent  to  rob  Mrs.  E.  Wooten, 
and  the  penalty  assessed  agaiust  the  appellant  was  a  term  of  eight  years 
in  the  penitentiary. 

Mrs.  E.  Wooten  was  the  first  witness  for  the  State.  She  testified^  in 
aubstance,  that  she  lived  with  her  hnsband  and  six  children  abont  two 
and  a  half  miles  from  Piano  in  Collin  County.  Her  husband  left  home 
about  8  o'clock  on  the  night  of  January  1,  1890,  to  go  to  the  house  of 
Mr.  Brown,  about  300  yards  distant.  About  midnight  the  witness  was 
aronsed  by  two  persons  calling  '*  halloa.^'  She  responded  by  asking  what 
they  wanted.  They  replied  by  asking  if  the  man  of  the  house  was  at 
home.  Witness  replied  that  he  was  not;  that  he  was  at  Mr.  Brownes. 
They  then  asked  for  sleeping  accommodation  for  the  night.  Witness 
told  them  she  could  not  accommodate  them,  as  she  had  no  place  for  them 
to  sleep.  One  or  the  other  insisted  on  being  admitted,  sayiug  that  they 
were  tired,  and  would  sit  up  all  night.  They  then  demanded  that  the 
door  be  opened.  Witness  got  up  to  open  the  door,  and  as  she  went  to 
the  door  she  saw  two  men  through  the  window.  When  she  got  the  door 
open  she  was  conf  ronted  by  a  large  and  a  small  man,  the  small  man  Stand- 
ing behind  the  large  one.  The  large  one  had  a  mask  on  his  face,  and  a 
pistol  in  his  band.  As  soon  as  witness  got  the  door  open  the  large  man 
asked  her  if  she  had  any  money.  She  replied  that  she  had  not  a  cent. 
He  then  demanded  a  ring  he  discovered  on  witness's  finger.  Witness 
told  him  that  the  ring  was  given  her  in  childhood  by  her  brother,  and 
that  she  would  not  surrender  it;  that  it  was  of  little  value  at  best,  as  it 
was  only  silver.  He  then  said  if  it  was  only  a  silver  ring  he  did  not  want 
it.  About  this  time  the  small  man  asked  if  any  one  of  the  household 
had  any  money.  Her  oldest  boy,  then  thirteen  years  old,  produced  a 
nickel  which  he  offered  the  parties,  but  the  large  man  declined  to  receive 
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it  on  the  Btatement  that  it  was  the  only  piece  of  money  in  the  honee. 
The  witness  did  not  recognize  the  large  man,  but  ehe  recognized  tliesmall 
one  as  Will  Coleman.  The  witness  was  satisfied  f rom  its  general  appear- 
ance  that  the  the  pistol  in  evidence  was  the  pistol  exhibited  by  the  large 
man  at  the  time  he  demanded  money. 

The  evidence  for  the  State  otherwise  shows  that  the  tracks  of  two  men, 
one  being  a  large  square-toed  boot  track  and  the  other  a  smaller  round- 
toed  shoe  track,  were  found  near  Wooten's  gate  and  traced  to  a  point 
about  one  hundred  yards  distant,  where  a  horse  had  been  tied.  Thence 
the  horse  track  was  traced  about  two  hundred  and  fifty  yards  down  the 
road.  The  said  read  ran  between  two  wire  fence  enclosures.  At  one 
place  the  tracks  showed  that  the  horse  ran  into  the  wire  fence,  f rom  which 
several  horse  hairs  were  taken.  Persons  long  familiär  with  the  defend- 
ant*s  noted  horse  ''Wilson^'  declared  it  to  be  their  opinion  tbut  the  hairs 
taken  from  the  fence  were  hairs  of  the  said  horse;  and  several  witnesees 
testified  that  they  closely  examined  the  foot  tracks,  and  afterwards,  on 
the  examining  trial,  closely  observed  the  feet  of  defendant  and  Coleman, 
and  ihat  it  was  their  opinion  that  the  large  .boot  track  followed  from 
Wooten's  gate  to  where  the  horse  had  been  tied  was  made  by  the  boots  of 
defendant,  and  that  the  shoe  track  was  made  by  the  shoes  of  Coleman. 
Several  witnesses  testified  that  they  saw  the  defendant's  horse  ** Wilson'* 
on  the  morning  af ter  the  alleged  offense,  and  that  he  then  showed  to  have 
been  cut  in  two  places  within  the  preceding  few  hours.  One  cut  was 
across  the  breast  and  the  other  across  the  leg,  the  cuts  being  such  as 
would  probably  be  made  by  the  horse  Coming  into  violent  contact  with  a 
wire  fence.  The  defendant,  with  a  man  riding  behind  him  on  his  horse, 
was  Seen  by  two  or  more  witnesses  in  the  town  of  Piano  early  in  the 
night.  Defendant  and  Coleman  were  located  together  at  a  party  about  a 
mile  distant  from  Piano,  as  late  as  11  o'clock  on  that  night,  when  they 
left  together.  The  attempted  robbery  occurred  about  12  o'clock.  Dep- 
uty  Sheriff  Crabtree  testified  that  he  got  the  pistol  exhibited  in  evidence 
at  the  house  of  James  Crnmes,  the  father  of  defendant,  about  a  week 
after  the  alleged  offense. 

J.  M.  Pierson  and  M,  H.  Garnett,  for  appellant. 

W.  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  JüDOE.— In  an  indictment  for  an  assault  with  inteot  to  rob 
it  is  not  necessary  to  describe  the  property  which  the  defendant  intended 
to  take,  nor  is  it  essential  to  aver  that  the  defendant  intended  to  deprive 
the  owner  of  the  property  of  the  value  of  it.  In  this  case  the  indictment 
alleges  all  the  Clements  of  the  offense,.  and  the  exceptions  thereto  were 
properly  overruled.     Morris  v.  The  State;  13  Texas  Ct.  App.,  65. 
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It  was  not  error  to  permit  witnesses  to  State  their  opinions  as  to  the 
correspondence  of  tracks  found  at  and  near  the  place  of  the  attempted 
robbery  and  the  shoes  worn  by  defendant,  and  also  the  shoes  worn  by  one 
Coleman,  who,  on  the  same  night  of  the  offense,  was  seen  in  Company  with 
the  defendant.  Nor  was  it  error  to  permit  witnesses  to  state  their  opin- 
ions that  the  hair  found  on  the  fence  was  f  rom  a  horse  which  the  evidence 
showed  defendant  was  riding  on  the  night  of  the  offense.  As  to  the  ad- 
missibility  of  such  evidence  there  is  no  longer  any  question.  Clark  v.  The 
State,  ante,  189. 

Defendant's  third  bill  of  exception  shows  no  error.  What  James 
Crumes  may  have  said  when  he  delivered  the  pistol  to  the  offleer  as  to 
defendant  not  having  had  said  pistol  on  the  night  of  the  attempted  rob- 
bery was  hearsay,  and  not  res  gestce,  James  Crumes  was  a  competent 
witness,  and  if  he  knew  that  defendant  did  not  have  the  pistol  on  the 
night  in  question,  he  should  have  been  produced  to  testify  to  that  fact,  if 
defendant  desired  such  fact  to  be  established.  Whether  or  not  James 
Crumes  willingly  delivered  the  pistol  to  the  officer  was  irrelevant  to  the 
iseue  in  this  case.  In  this  counection  we  will  say  that  it  was  proper  to 
permit  the  State  to  show  that  said  James  Crumes  was  in  attendance  upon 
the  trial,  and  it  was  not  improper  for  the  district  attorney  in  his  conclud- 
ing  argument  to  comment  upon  the  fact,  and  to  argue  that  said  James 
Crumes  could  have  been  placed  upon  the  stand  as  a  witness  in  behalf  of 
defendant  if  the  defendant  had  so  desired. 

Some  exceptions  were  reserved  by  defendant  to  the  charge  of  the  court, 
and  defendant  requested  special  instructions,  which  were  refnsed.  We 
have  given  the  charge  of  the  court  a  caref  ul  examination,  and  in  our  opin- 
ion  it  is  free  from  error.  It  presents  f ully  and  correctly  the  law  of  the 
case. 

The  evidence,  we  think,  sustains  the  conviction,  and  there  being  no 
error  shown  in  the  record,  the  judgment  is  affirmed. 


Aßrmed. 


Judges  all  present  and  concurring. 


Lee  Kemp  v.  The  State. 

No.  6974.     Decided  May  Sl. 

1.  Practica — ^Intent — ^Evidence. — It  is  a  rule  of  evidence  that  any  circnmstance 
tendlng  to  show  the  motive  or  intent  accompanying  an  act  is  relevant  and  material 
where  motive  or  intent  is  essential  to  make  the  act  a  crime,  or  to  fix  the  grade  of  the 
crime. 

2.  Same — Peijury — Arrest  of  Judgment. — For  perjury  the  indictment  alleges, 
in  substance,  that  öuy  Hall  having  been  tried  and  convicted  for  an  assault  to  miirder 
Sarah  Hall,  the  defendant,  in  support  of  (iuy  Hall's  motion  for  a  new  trial,  made  an 
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Affidavit  in  which  he  falsely  affirmed  tliat  he  saw  Sarah  Hall  a  few  minutes  after  she 
was  injured,  and  she  then  told  him  that  her  injuries  were  slight,  and  that  on  the  next 
day  she  admitted  to  him  that  she  was  not  mach  hart.  Upon  the  ground  that  the  State- 
ments in  the  affidavit  assigned  as  perjury  were  not  material  to  the  issue,  the  accused 
moved  in  arrest  of  jadgment,  which  motion  was  overruled.  Held,  that  in  Tiew  of  the 
evidence  in  the  case,  the  matter  assigned  as  perjury  was  manifestly  material  to  the 
issue,  and  the  ruling  of  the  court  was  oorrect. 

3.  Same— Charge  of  the  Court— Perjury.— Under  the  Code  of  this  State  a  con- 
viction  for  perjury  can  be  had  only  upon  a  confession  in  open  court,  or  upon  the  direct, 
positive  testimony  of  two  witnesses,  or  of  one  witness  strongly  conoborated  by  other 
testimony,  establishing  the  falsity  of  the  Statement  assigned  as  perjury.  In  this  case 
the  Charge  of  the  court  authorized  the  jury  to  convict  upon  circumstantial  evidence 
alone.  HM,  error;  especially  in  view  of  the  character  of  evidence  adduced  on  the 
trial. 

Appeal  from  the  District  Court  of  Goliad.  Tried  below  before  Hod. 
H.  C.  Pleasants. 

This  conviction  was  for  perjury,  and  the  penalty  assessed  by  the  jury 
was  a  term  of  five  years  in  the  penitentiary. 

A.  A.  Herriman,  city  marshal  of  the  town  of  Goliad,  was  the  first  wit- 
ness for  the  State.  He  testified,  in  substanee,  that  he  was  informed  of  the 
assault  upon  Sarah  Hall  by  Guy  Hall  soon  after  it  occurred,  and  went  at 
once  to  the  scene  of  the  trouble.  He  then  f ound  Sarah  Hall  lying  on  the 
ground,  face  down,  and  in  an  apparently  unconscious  condition.  Sbe  had 
a  gash  in  the  side  of  her  head^  two  inches  long,  into  which  the  witness 
inserted  his  finger,  causing  her  to  wince.  Witness  found  a  stick  or  club 
about  two  and  a  half  feet  long  and  about  as  large  around  as  a  man's  arm. 
That  stick  had  blood  on  it.  Several  parties  were  on  the  ground  when 
witness  arrived,  and  the  defendant  reached  the  scene  a  few  minutes  after 
the  witness  did.  The  witness  then  sent  the  defendant  for  help,  and  left 
himself  in  pursuit  of  Hall  and  did  not  return.  Sarah  Hall  did  not  utter  a 
Word  while  the  witness  was  with  her  on  that  day,  but  lay  like  one  dead. 
The  witness  was  under  the  rule  during  the  trial  of  Guy  Hall,  but  heard 
no  person  during  that  time  or  at  any  other  time  threaten  the  defendant 
if  he  testified  in  the  Hall  case. 

L.  A.  Parker  testified  for  the  State,  in  substanee,  that  he  was  the  first 
person  to  reach  Sarah  Hall  after  she  was  knocked  down.  She  made  sev- 
eral attempts  to  raise  her  body  upon  her  elbow,  but  dropped  back.  Wit- 
ness asked  her  bnce  what  hurt  her.  She  raised  her  head  by  resting  her 
elbow  on  the  ground,  looked  at  witness,  but  said  nothing.  Herriman 
found  the  club  about  one  hundred  feet  from  the  place  where  Sarah  lay. 
Defendant  returned  after  Herriman  sent  him  after  help,  and  with  other 
persons  removed  Sarah  into  her  mother's  house.  Up  to  that  time  Sarah 
had  not  spoken  a  word  to  anybody. 

Dr.  Lipscomb  testified  for  the  State,  in  substanee,  that  he  reached  Sarah 
Hall  at  the  time  she  was  being  taken  into  her  mother^s  house.     He  then 


Digitized  by 


Google 


1890.]  Kbmp  V.  The  State.  521 

-examined  her  and  found  a  gash  about  two  inches  long  on  her  head.  She 
appeared  to  be  'Mimp^^  and  was  cold.  She  did  not  speak  while  witnees 
was  with  her.  The  witness  called  on  the  next  day  and  found  Sarah  in 
bed  apparently  unconscious.  It  was  not  inipossible  for  the  woman  to 
have  spoken  after  receiving  the  blow.  Even  if  rendered  unconscious  she 
might  have  spoken.  In  reply  to  a  question  by  the  court  the  witness  said 
that  when  he  first  saw  Sarah  Hall  after  she  was  hurt  he  thought  ''she  was 
partially  f eigning — exaggerating. "  In  reply  to  a  question  by  the  State  the 
witness  said  that  upon  examination  he  found  the  wound  to  be  a  more  severe 
one  than  he  first  thought  it  was.  The  third  time  witness  saw  Sarah  was 
four  or  five  days  or  perhaps  a  week  after  she  was  injured,  when  she  came 
to  his  Office  for  medicine.     The  wound  was  then  healing. 

R.  D.  Newcomb  testified  that  he  was  one  of  the  jury  which  tried  Guy 
Hall  for  assault  with  intent  to  murder  Sarah  Hall.  Defendant  was 
placed  on  the  stand  as  a  witness  by  the  State^  and  testified  that  he  knew 
nothing  whatever  about  the  case. 

Sarah  Hall  testified  for  the  State  that  her  husband,  Guy  Hall,  Struck 
her  on  the  head  early  on  Monday  morning.  She  knew  nothing  whatever 
after  receiving  that  blow  until  late  on  the  following  Friday  evening. 
She  did  not,  so  far  as  she  had  any  knowledge,  talk  to  the  defendant  after 
receiving  the  blow  until  she  recovered. 

The  State  next  introduced  in  evidence  the  motion  for  new  trial  in  Guy 
Hairs  case,  together  with  the  supporting  affidavit  of  the  defendant, 
wherein  the  defendant  set  out  that  Sarah  Hall  told  him  a  few  minutes 
lifter  she  received  the  blow  that  she  was  not  much  hurt;  that  he,  affiant, 
thought  at  the  first  that  Sarah  Hall  was  pretending  to  be  more  seriously 
hurt  than  she  really  was,  and  that  on  the  day  after  she  received  the  blow 
she  told  him  that  "  the  most  that  hurt  her  was  her  thumb,''  and  proposed 
to  accompany  him,  affiant,  to  a  party  on  the  night  of  that  day. 

Anna  Anderson  testified  for  the  defense  that  she  reached  Sarah  Hall 
soon  after  she  received  the  blow,  and  while  standing  near  the  said  Sarah* 
she  heard  the  defendant  ask  her  how  she  was  hurt,  to  which  she  replied 
that  she  ''was  not  hurt  much  except  her  thumb.*' 

Anna  McCampbell  testified  for  the  defense  that  she  went  to  see  Sarah 
Hall  on  the  morning  after  she  received  the  blow.  She  found  her  sitting 
by  the  fire  and  asked  her  what  she  was  doing  out  of  bed.  She  replied 
that  she  was  feeling  better.  Witness  told  her  to  go  back  to  bed,  and  as 
in  her  effort  to  walk  to  the  bed  she  manifested  considerable  weakness,  the 
witness  helped  her.  On  her  way  out  of  the  house  the  witness  met  Dr. 
Lipscomb  going  in. 

Lizzie  Gardner  testified  for  the  defense  that  she  visited  Sarah  Hall 
on  the  morning  after  she  received  the  blow.  She  was  then  sitting  up. 
On  that  evening  the  defendant  came  to  the  house,  and  Sarah  asked  him 
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to  take  her  to  a  party  that  night,  to  which  request  the  defendaut  replied 
that  she  was  in  no  condition  to  go  to  a  party. 

6.  W.  L.  Fly,  for  appellant. 

W.  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  JüDGE. — In  the  prosecution  of  Guy  Hall  for  an  assault  with 
intent  to  murder  Sarah  Hall,  the  intent  with  which  the  assault  was  com- 
mitted  was  an  essential  issue.  Bearing  upon  this  issue,  the  character, 
extent,  and  effect  of  the  injury  inflicted  upon  Sarah  Hall  was,  eonsider- 
ing  the  other  evidence  in  the  case,  an  important  inquiry.  If  the  injury 
inflicted  was  slight,  the  presumptiou  would  be  that  he  did  not  intend  to 
kill  her,  because  he  had  the  power  to  inflict  death  and  did  not  exercise 
the  power.  But  if  the  injury  inflicted  was  serious,  the  contrary  presump- 
tion  might  be  reasonably  entertained.  Any  circumstance  tending  to  show 
the  motiTe  or  intent  accompanying  an  act  is  relevant  and  material  where 
motive  or  intent  is  essential  to  make  the  act  a  crime,  or  to  fix  the  grade 
of  the  crime.  Defendant's  Statements  to  the  effect  that  Sarah  HalFe  in- 
juries  were  slight,  and  that  she  admitted  to  him  that  she  was  not  much 
hurt,  etc.,  as  set  forth  in  the  affidavit  made  by  him  in  support  of  Guy 
Hairs  motion  for  a  new  trial,  were,  in  our  opinion,  material  to  the  issue 
made  by  said  motion,  and  the  trial  court  did  not  err  in  so  holding  in  its 
Charge  to  the  Jury,  and  in  overruling  the  motion  in  arrest  of  judgmenL 

By  the  third  paragraph  of  the  court's  Charge  the  jury  was  told  that  the 
evidence  in  the  case  was  wholly  circwnistantial,  and  said  paragraph  then 
proceeds  to  explain  the  rules  governing  in  such  cases.  This  paragraph 
of  the  Charge  authorized  the  jury  to  convict  upon  circumstantial  evidence 
alone.  This  was  error.  Under  the  Code  of  this  State  a  conviction  for 
perjury  can  not  be  had  upon  purely  circumstantial  evidence  which  is  not 
•virtually  direct  and  positive.  Such  conviction  can  only  be  had  upon  a 
confession  in  open  court,  or  upon  the  direct  positive  testimony  of  two 
witnesses,  or  of  one  witness  corroborated  strongly  by  other  evidence^ 
establishing  the  falsity  of  the  Statement  assigned  as  perjury.  Code  Crim. 
Proc,  art.  746;  Maines  v.  The  State,  26  Texas  Ct.  App.,  14.  This  error 
in  the  Charge  was  not  corrected  by  any  other  portion  of  the  charge,  and 
was,  we  think,  calculated  to  prejudice  and  injure  the  rights  of  the  de- 
fendant,  in  view  of  the  character  of  the  evidence  adduced  against  him, 
even  conceding  that  the  evidence  of  the  falsity  of  defendant's  statement 
was  7ioi  wholly  circumstantial.  We  are  not  prepared  to  say,  however, 
that  the  evidence  is  not  wholly  circumstantial,  and  if  it  is,  then  said 
paragraph  of  the  charge  is  mauifestly  erroneous  and  necessarily  injuriouß 
to  the  defendant.  Sarah  Hall  was  the  only  witness  who  testified  to  the 
falsity  of  the  defendant's  Statements,  and  her  testimony  was  not  positive. 
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bat  inferential — that  is^  that  if  ehe  made  the  Statements  imputed  to  her 
in  defendant^saffidavit;  she  had  no  knowledge  of  having  made  them.  She 
may  have  been  unconscious  from  the  effects  of  the  blow  inflicted  apon 
her,  and  while  in  that  condition  may  have  made  said  Statements.  The 
evidence  does  not  absolutely  exelude  this  hypothesis.  We  are  inclined 
to  consider  her  testimony  as  circumstantial  only,  and  to  agree  with  the  trial 
jndge  that  the  evidence  is  wholly  circumstantial.  Such  beiug  the  char- 
acter  of  the  evidence,  the  jury  should  have  been  instructed  that  they  could 
not  convict  upon  it. 

Because  of  the  error  in  the  Charge  above  mentioned,  the  judgment  is 
reversed  and  the  cause  is  remanded. 

Reversed  and  remanded, 

Jadges  all  present  and  concurring. 


Fked  Weitzel  v.  The  State. 

No,  697L  Decided  May  21. 
Variance—Idem  Sonans— Charge  of  the  Court— Gase  Stated.— It  is  a  settled 
pule  that  •*  where  any  qaestion  arises  concerning  the  name  of  tue  injured  party  as  al- 
leged  in  tue  indictment,  the  practice  »hould  be  analogoas  to  the  practice  in  tbe  case  of 
a  plea  of  misnomer  by  tbe  prisoner.  The  fact  should  be  submitted  to  tbe  jury,  and  it 
would  be  competent  to  show,  in  support  of  tbe  allegation  in  tbe  indictment,  tbat  tbe 
person  was  as  well  known  by  tbe  name  used  in  the  indictment  as  by  any  otber."  Tbe 
indictment  in  tbis  case  alleged  tbe  name  of  tbe  injured  party  to  be  ••Fraude."  Tbe 
proof  sbowed  that  it  was  properly  spelled  **  F-r-e-u-d-e."  An  expert  linguist  testified 
that  the  correct  German  pronunciation  of  the  name  "  Fraude"  was  "  Frowdy,"  and  tbat 
"Freude"  was  correctly  pronounced  '*  Froydy," but  was  frequently  corrupted  to  **Fri- 
day.*'  Tbe  trial  court  beld  **  Fraude"  and  *'  Froydy"  to  be  idem  sonans,  and  refused  a 
special  Instruction  to  tbe  effect  tbat  the  jury  should  acquit  if  tbey  believed  tbe  name 
of  tbe  alleged  injured  party  was  different  in  sound  from  the  name  as  alleged  in  tbe  in- 
dictment, to-wit,  Fraude.  Held,  tbat  under  the  rule  above  announced  tbe  refusal  of 
the  special  instruction  was  error. 

Appeal  from  the  Distriot  Court  of  Qoliad.  Tried  below  before  Hon. 
H.  C.  Pleasants. 

This  conviction  was  for  theft  of  a  barrel  of  wine  of  the  value  of  $40, 
and  the  penalty  assessed  against  the  appellant  was  a  term  of  two  years  in 
the  penitentiary. 

Crain,  Kleberg  &  Grimes,  for  appellant. 

W.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

White,  Presiding  Judge. — The  name  of  the  owner  of  the  stolen 
property  as  it  was  written  in  the  indictment  was  '*  Fraude.'*     He  speit 
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bis  name,  and  the  proper  way  to  epell  it  was  "Freude."  An  expert 
German  and  English  scholar  testified  that  he  would  pronounce  "  Fraude" 
as  "Frowdy/'  and  "Freude"  as  "Froydy,"  and  that  when  comipted 
*' Freude"  was  also  pronounced  "Friday."  The  learned  trial  judgeheld 
the  two  names  "Fraude"  and  "  Froydy"  to  be  idem  sonans,  and  refused 
to  submit  to  the  jury  a  special  requested  Instruction  asked  in  behalf  of  de- 
fendant  as  follows,  viz. :  "  If  the  jury  believe  from  the  evidence  that  the 
name  of  the  party  alleged  to  be  the  owner  of  the  property  alleged  to  have 
been  stolen  is  different  in  sound  from  the  name  alleged  in  the  indictment, 
to-wit,  William  Fraude,  they  will  acquit  the  defendant." 

In  the  case  of  Bell  v.  The  State,  25  Texas,  575,  our  Supreme  Court  eay: 
"Where  any  question  arises  concerning  the  name  of  the  person  upon 
whom  the  indictment  alleges  that  the  injury  was  inflicted,  the  practica 
should  be  analogous  to  the  practice  in  the  case  of  a  plea  of  misnomer  by 
the  prisoner^  The  fact  should  be  submitted  to  the  jury,  and  it  woald  be 
competent  to  show^  in  support  of  the  allegation  in  the  indictment,  that 
the  person  was  as  well  known  by  the  name  used  in  the  indictment  as  by 
any  other."  In  that  case  the  judgment  was  reversed  because  the  jadge 
erred  in  not  leavingthe  jury  to  determine  as  matter  of  fact  from  the  evi- 
dence  whether  the  injury  was  or  was  not  inflicted  on  the  person  named 
in  the  indictment.  Under  this  authority  the  court  erred  in  ref using  to 
give  defendant's  special  requested  Instruction,  and  thus  submit  the  ques- 
tion of  variance  or  no  variance  in  the  names  to  the  jury  in  connection 
with  appropriate  Instructions  explanatory  of  the  rules  relating  to  idem 
sonans, 

Because  of  this  error  the  judgment  is  reversed  and  the  cause  remauded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 


J.  R.  BoYD  V.  The  State. 

No.  6667.  Decided  May  tl, 
Intimidation,  etc. — ^Evidence. — Tbis  prosecution  was  maintained  npon  an  infor- 
mation  which,  in  sabstance,  cbarged  tbat tbe accused,  b^r  intimidation,  etc.,  unlawfuUy 
prevented  one  C.  from  removing  a  fence,  tbe  property  of  C,  and  situated  on  C.*s  land. 
Tbe  proof  sbows  tbat  tbe  true  location  of  tbe  boundary  line  between  tbe  adjoiniiig 
lands  of  tbe  accused  was  tbe  sabject  matter  of  dispute  between  tbem,  and  tbat  tbe  ac- 
cused refused  to  permit  C.  to  remove  and  rebnild  tbe  division  fence  until  tbe  division' 
line  between  tbeir  said  lands  bad  been  located  by  survey.  Tbe  evidence  prepondemtee 
to  locate  tbe  dividing  line  as  claimed  by  defendant,  and  is  tberefore  insntficient  to  sup- 
port tbe  conviction.  Tbe  rule  wbicb  applies  in  tbeft  cases  is  beld  to  apply  to  tbe  fads 
of  tbis  case,  viz. :  "  Wbere  goods  are  taken  under  a  claim  of  rigbt,  if  tbe  prisoner  ap- 
pears  to  bave  bad  any  fair  color  of  title,  or  if  tbe  title  of  tbe  prosecutor  be  biougbt 
into  any  doubt  at  all,  tbe  court  sbould  direct  an  acquittaL"  SucÄi  disputes  sbould  not 
be  settled  in  tbe  form  of  a  criminal  proceeding. 


Digitized  by 


Google 


1S90.]  BoYD  V.  The  State.  525 

Appeal  from  the  County  Court  of  Comanche.  Tried  below  before 
Hon.  C.  E.  Williamson,  County  Judge. 

The  opinion  states  the  case.  The  penalty  assessed  against  the  appel- 
lant  was  a  fine  of  $25. 

No  brief  for  appellant. 

W.  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge. — This  appeal  is  from  a  conviction  under 
article  4956  of  the  Penal  Code.  The  charge  in  the  Information  was  that 
defendant  ''  did  unla.wf ully,  and  by  threatening  words  and  acts  of  vio- 
lence  and  intimidation,  prevent  J.  Conoway  from  moving  and  rebuilding 
a  fence,  the  property  of  the  said  J.  Conoway.  and  situated  on  the  land  of 
Said  J.  Conoway/'  etc. 

From  the  evidence  it  appears  that  the  defendant  and  Conoway  were  the 
owners  of  adjacent  tracts  of  land  and  that  there  was  a  dispute  as  to  the 
division  line  between  the  two  tracts.  Defendant  refused  to  permit  Cono- 
way to  move  and  reset  a  fence  until  the  division  line  had  been  surveyed 
and  established  by  competent  surveyors,  and  this  is  in  fact  the  gist  and 
substance  of  the  whole  matter.  Conoway^s  right  to  the  line  claimed  by 
him  was  not  only  doubtf  ul,  but  the  preponderance  of  the  evidence  is  that 
the  line  is  not  where  he  claimed  it  ran,  but  was  in  fact  as  claimed  by  the 
defendant. 

If  necessary  to  go  to  law  the  case  is  one  which  should  be  settled  in  the 
civil  tribunals.  The  same  rule  should  apply  to  the  facts  here  exhibited 
as  applies  in  certain  theft  cases,  to  the  effect  that  ^^  when  goods  are  taken 
under  a  claim  of  right,  if  the  prisoner  appears  to  have  had  any  fair  color 
of  title,  or  if  the  title  of  the  prosecuiion  be  brought  into  doubt  at  all, 
the  couii;  will  direct  an  acquittal,  it  being  irnproper  to  settle  such  dis- 
putes  in  a  form  of  process  affecting  men's  lives  and  liberties  or  reputa- 
tion.''  Evans  v.  The  State,  15  Texas  Ct.  App.,  31;  Harris  v.  The  State, 
17  Texas  Ct.  App.,  177. 

Judgment  is  reversed  and  the  cause  is  remanded  for  insufficiency  of  the 
evidence. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 
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O.  T.  Armstrong  y.  The  State. 

No.  6984.    Dedded  May  ÄJ. 

1.  Practice  —  Accomplice — Evidence.  —  A  person  cliarged  as  an  acoomplioe  to 
crime  can  not  be  oonvlcted  upon  evidence  which  would  not  sapport  tlie  oonviction  of 
liis  alleged  principal  of  tlie  crime  charged. 

2.  Same. — If  the  trial  develops  evidence  which  tends  to  sapport  both  of  two  coants 
in  an  indictment»  tlie  State  can  not  be  compelled  to  elect  upon  which  it  will  proeecute. 

Appeal  from  the  County  Court  of  Collin.  Tried  below  before  Hon. 
M.  G.  Abernathy,  County  Judge. 

This  conviction  was  for  misdemeanor  theft,  and  the  penalty  imposed 
by  the  verdict  was  a  fine  of  $50  and  confinement  in  jail  for  one  honr. 

For  the  purposes  of  this  report  it  is  sufficient  to  say  that  the  proof 
shows  that  Andrew  Armstrong  was  an  employe  of  the  defendant,  and 
together  with  other  eraployes,  acting  under  the  order  of  the  defendant, 
took  the  blocks  from  the  place  where  stored  as  the  property  of  the  de- 
fendant. 

H.  C.  Mack  and  Abernathy  &  Beverly y  for  appellant. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

HüRT,  Jüdge. — Andrew  Armstrong  and  6.  T.  Armstrong,  the  appel- 
lant, were  indicted  for  the  theft  of  certain  bois  d'arc  blocks — Andrew  as 
principal,  and  appellant  as  accomplice.  Appellant  was  tried,  and  being 
convicted,  appeala. 

There  is  no  proof  that  Andrew  Armstrong  stole  the  blocks,  and  hence 
this  conviction  of  O.  T.  Armstrong  is  wrong.  If  Andrew  Armstrong 
was  not  guilty  of  fraudulently  taking  the  property,  and  G.  T.  Armstrong, 
knowing  that  he  had  no  right  to  the  property,  did  fraudulently  advise, 
command,  or  encourage  Andrew  Armstrong  to  take  the  same,  he  woald 
be  a  principal  and  not  an  accomplice.  If  there  be  doubt  as  to  whether 
Andrew  Armstrong  was  guilty,  then  the  pleader  should  charge  G.  T. 
Armstrong  as  principal  and  as  an  accomplice;  and,  if  the  proof  fails  to 
establish  Andrew  Armstrong^s  guilt,  but  shows  that  G.  T.  Armstrong 
did,  with  a  view  of  stealing  the  property,  advise,  command,  or  encourage 
Andrew  Armstrong  to  take  the  blocks,  he  would  be  guilty  as  principal. 
On  the  other  band,  if  the  proof  shows  Andrew  Armstrong^s  guilt  and 
that  G.  T.  Armstrong  fraudulently  did  advise,  etc.,  Andrew  Armstrong 
to  take  the  blocks,  then  he  would  be  guilty  as  an  accomplice.  And  just 
here  we  would  State,  and  ejuphasize  the  statemejit,  that  the  State  can  not 
be  compelled  to  elect  upon  which  count  it  will  prosecute  if  there  be  proof 
tending  to  support  both  counts.  Of  course  if  the  evidence  fails  to  snp- 
port  one  count,  or  renders  one  count  more  certain  than  the  other,  the 
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proßecuting  oflficer  will  euggest  to  the  jury  the  count  relied  on  for  convic- 
tion;  or,  the  court  may  direct  an  acquital  on  one  count  and  instruct  the 
jury  on  the  other. 

Because  there  is  not  eufücient  evidence  to  establish  the  guilt  of  Andrew 
Armstrong  as  principal^  the  judgment  is  reversed  and  cause  remanded. 

Reversed  and  renianded. 

Judges  all  present  and  concurring. 


R.  H,  FoAT,  Administrator,  v.  The  State. 

No.  6669.     Decided  May  24. 

1.  Practice. — F-gf^miniTig  Coiurts  are  required  \>y  the  law  to  certify  to  aü  pio- 
ceedings  had  before  tliem,  and  parol  testiinony  is  not  adnüssible  to  supply  an  Omission 
in  the  record  in  this  respect.  In  tliis  case  it  appears  that  the  magist  rate  made  no  record 
of  the  fact  that  an  appearance  bond  was  reqaired  of  a  witness  who  testified  before  bim, 
and  that  the  court  permitted  the  county  attomey  to  testify  that  at  the  conclusion  of 
the  esamining  trial  he  made  a  request  of  the  magistrate  that  such  requirement  be  made. 
The  trial  judge — a  jury  having  been  dispensed  with — found  that  the  requirement  was 
made.     Held,  that  the  admission  of  the  parol  evidence  was  error. 

2.  Same — ^Bail  Bond. — The  record  shows  that  the  bond  sued  on  in  this  case  was 
not  executed  until  four  days  after  the  conclusion  of  the  examining  court,  and  after  the 
Said  court  had  adjourned;  and  further,  that  no  order  requiring  such  bond  hadbeen  en- 
tered by  the  magistrate.    Hdd,  that  the  bond  was  invalid,  and  could  not  be  enforced. 

Appeal  from  the  District  Court  of  Parker.  Tried  below  before  Hon. 
J.  W.  Patterson. 

This  appeal  was  prosecuted  from  a  judgment  final  against  the  appel- 
lant,  as  the  administrator  of  G.  H.  Cooper,  deceased,  one  of  the  sureties 
on  the  appearance  bond  of  J.  W.  Fansler,  the  said  bond  binding  the  said 
Fansler  to  appear  before  the  District  Court  of  Parker  County  as  a  wit- 
ness in  the  case  of  The  State  v.  J.  H.  Milliken.  The  amount  of  the 
judgment  and  bond  was  $500. 

B,  O.  Bidwell  and  G.  A.  McCall,  for  appellant. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  Judge. — An  examining  trial  held  by  J.  W.  Squyres,  a  jus- 
tice of  the  peace  for  Parker  County,  was  finally  disposed  of,  the  prisoner 
ref  used  bail  and  remanded  to  jail.  The  said  examining  court  was  finally 
adjourned  on  the  3d  day  of  July,  1885.  On  July  7, 1885,  four  days  after 
the  examining  trial  ended,  the  justice  of  the  peace,  Squyrce,  required  John 
Fansler  to  appear  before  him  and  give  bail  bond  for  bis  appearance  at  the 
next  term  of  the  District  Court  of  Parker  County,  as  a  witness  in  the  case 
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of  the  State  against  J.  H.  Millikeu,  and  there  remain  from  day  to  day, 
etc.,  to  testify  as  a  witness  in  the  case.  This  bond  Fansler  execnted,  with 
ßureties,  6.  H.  Cooper  being  one  of  them.  Cooper  died,  and  bis  adminiß- 
trator,  the  appellant,  was  made  a  party  defendant.  Faneler  failed  to  ap- 
pear  as  a  witness  before  the  Distriet  Conrt  when  the  case  was  called,  after 
indictment  had  been  returned  into  court.  Tlie  case  was  submitted  to  the 
court  without  a  jury.  The  court  gave  judgment  for  the  State,  and  Foat 
appeals. 

It  appears  from  the  evidence  that  the  magistrate  made  no  record  of  a 
requirement  that  the  witness  should  give  bail  bond,  but  the  State  was  per- 
mitted  to  prove  by  parol  testimony  that  the  county  attorney  at  the  con- 
clusion  of  the  examining  trial  requested  the  magistrate  to  make  such  re- 
quirement, and  the  trial  judge  found  that  such  requirement  was  then 
made.  Appellant  objected  to  this  parol  testimony,  and  reserved  a  bill  of 
exception  to  its  admission. 

We  are  of  the  opinion  that  if  the  requirement  was  made  it  should  haye 
been  entered  in  the  proceedings  of  the  examining  court  and  certified  as 
a  part  of  said  proceedings.  An  examining  magistrate  is  required  to  cer- 
tify  to  all  the  proceedings  had  before  him,  and  transmit  them,  etc.  Code 
Crim.  Proc,  art.  314.  XJnless  the  certified  proceedings  show  that  bail 
was  required  of  a  witness,  we  do  not  think  that  a  bail  bond  executed  by 
him  can  be  enforced.  Such  bond  is  based  upon  the  requirement  to  give 
it,  and  this  requirement  is  a  proceeding  in  the  case  examined,  and  is  as 
much  a  matter  of  record  as  any  other  proceeding  in  the  case — ^as  much  a 
matter  of  record  as  a  requirement  that  the  accused  shall  give  bail.  We 
do  not  think  that  parol  testimony  is  admissible  to  show  that  such  require- 
ment was  made,  and  we  hold,  therefore,  that  the  court  erred  in  admitting 
such  testimony. 

It  is  manifest  from  the  record  that  the  bail  bond  of  the  witness  was  not 
executed  until  four  days  after  the  examining  trial  had  been  concluded 
and  the  examining  court  had  adjourned,  and  that  no  order  requiring  such 
bond  had  been  entered  of  record  by  the  magistrate.  Such  being  the  case, 
we  hold  that  the  bond  was  exacted  without  authority  of  law,  and  is  a  nul- 
lity.  Code  Crim.  Proc,  art.  318;  L.  I.  M.  C.  Co.  v.  Roberts,  62  Texas, 
615. 

The  judgment  is  reversed  and  the  proceeding  is  dismissed. 

Reversed  and  dismissed. 

Judges  all  present  and  concurring. 
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Thomas  Cresap  et  al.  v.  The  State. 

JVb.  6686.  Decided  May  £4, 
Ittdictment — ^Bail  Bond — "Illegal  MarkiTig  and  Branding"  of  animals  is  not 
eo  nomine  an  oifense  against  tlie  laws  of  this  State,  and  an  indictment  to  charge  the 
offense  as  properlj  defined,  or  a  ball  or  appearance  bond  to  be  valid  under  such  a  charge, 
must  allege  bhe  constituent  elements  of  the  offense,  to-wlt,  that  the  accased  marked  and 
branded  anj  of  the  animals  enumerated  in  the  Statute,  the  same  "not  being  his  own, 
and  without  the  consent  of  the  owner,  and  with  intent  to  defraud."  The  bail  bond  in 
this  case  described  the  offense  as  '^llegally  marking  and  branding  one  head  of  neat 
catäe/'    Held,  insufficient. 

Appeal  from  the  District  Court  of  Kerr.  Tried  below  before  Hon. 
T.  M.  Pa«chal. 

The  opinion  discloses  the  nature  of  the  case.  The  amount  of  the  bond 
and  jndgment  was  SdOO. 

Burney  &  Burnett ,  f or  appellants. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Pbesidino  Jüdge.— "Illegal  marking  and  branding^^  is  not 
an  offense  eo  nomine  xxuAev  our  Code.  The  elements  constituting  such 
an  offense  are  that  the  person  shall  mark  and  brand  any  of  the  enumer- 
ated animalsy  the  animals  "not  being  his  own,  and  without  the  consent 
of  the  owner,  and  with  intent  to  defraud.*'    Penal  Code,  art.  759. 

An  indictment  under  this  article  to  be  sufficient  must  allege  these  ele- 
ments (The  State  y.  Hall,  27  Texas,  333),  and  these  allegations  must  be 
proved.  Fossett  v.  The  State,  11  Texas  Ct.  App.,  40.  An  appearance  or 
bail  bond  to  answer  an  indictment  charging  this  offense  must  also  contain 
a  description  of  the  offense  by  its  essential  elements,  since  there  is  no  of- 
fense of  the  kind  eo  nmnine,  Where  an  offense  is  not  so  defined,  then  it 
must  be  described  by  stating  its  essential  elements  so  that  it  will  appear 
that  a  particular  offense  against  the  law  is  charged  against  the  principal. 
Willson's  Crim.  Stats.,  sec.  1794. 

The  bail  bond  which  was  forfeited  in  this  case  described  the  offense  of 
which  the  principal  stood  charged  as  "illegally  marking  and  branding 
one  head  of  neat  cattle.^^  It  did  not  state  the  offense  charged  in  the  in- 
dictment, nor  any  offense  under  our  law,  and  therefore  no  legal  liability 
could  attach  under  it. 

The  jndgment  is  set  aside,  and  because  no  legal  forfeiture  can  be  had 
npon  said  bond,  a  further  prosecution  of  the  case  is  dismissed. 

Reversed  and  dismissed. 

Judges  all  present  and  concurring. 
Vol.  xxvni-3i 
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James  McLaurine  v.  The  State. 

No.  6683.    Deeided  May  S4. 

1.  MalicioiuB  Mischiel — Indictment  for  wilfally  and  wantonly  killing  adamb 
animal  need  not  allege  tbe  ownership  of  the  animal. 

2.  Same — Ownership — Oharge  of  the  Court. — It  is  a  rule  of  practice  that  the 
material  allegations  in  an  indictment  (or  Information)  whicb  constitate  tlie  offense 
charged  must  be  stated  m  tbe  indictment  and  must  be  proved  in  e^idence.  But  alle- 
gations in  an  indictment  not  essential  to  sucb  a  purpose,  wbicb  migbt  be  entirelj 
omitted  witbout  affecting  tbe  cbarge  against  tbe  defendant,  and  witbout  detriment  to 
tbe  indictment»  are  considered  as  mere  surplusage,  and  may  be  disregarded  in  evidenoe. 
Tbe  information  in  tbis  case  cbarged  tbe  animals  killed  to  be  tbe  property  of  L.  T. 
Wbite.  Tbe  proof  sbowed  tbem  to  be  tbe  property  of  Mrs.  Wbite  and  ber  cbildren  as 
tbe  beneficiaries  of  tbe  estate  of  Mrs.  Wbite*s  former  busband,  deceased.  Tbe  court 
cbarged  tbe  jury  tbat  "  tbe  allegations  and  proof  must  correspond  in  all  essential  ptr- 
ticulars,  but  in  tbe  Statute  under  wbicb  tbis  information  is  drawn  it  is  not  essential  to 
allege  ownersbip  in  anybody;"  and  refused  a  special  instruction  to  tbe  effect  tbat  "al- 
legations of  ownersbip  being  descriptive  of  tbe  offense,  must  be  proved  as  alleged,**  or 
tbe  accused  acquitted.  Held,  tbat  tbe  requested  instruction  embodying  tbe  law  upon 
tbe  question,  it  was  error  to  refuse  it.  As  autborizing  a  conviction  upon  tbe  iofonna- 
tion  under  tbe  proof  adduced  tbe  cbarge  as  given  was  erroneous. 

Appeal  from  the  County  Court  of  Comanche.  Tried  below  before 
Hon.  Chas.  E.  Williamson,  County  Judge. 

The  opinion  discioses  the  nature  of  the  case.  The  penalty  asseesed 
against  the  appellant  was  a  fine  of  $32. 

No  brief  for  appellant. 

W,  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Jüdge. — This  case  was  a  prosecution  by  informa- 
tion under  article  680  of  the  Penal  Code  for  wilfully  and  wantonly  kill- 
ing dumb  animals.  In  prosecutions  for  this  oflfense,  the  law  being  in- 
tended  for  the  protection  of  the  animals  themselves,  it  is  not  necessary 
that  the  indictment  or  information  should  allege  the  ownership  of  the 
animals.  Turman  v.  The  State,  4  Texas  Ct.  App.,  586;  Damell  v.  The 
State,  6  Texas  Ct.  App.,  482;  Willson's  Crim.  Stats.,  sec.  168. 

In  the  information  before  us  the  charge  is  that  the  defendant  "did 
unlawf ully,  wilfully,  and  wantonly  kill  four  (4)  cows,  the  property  of  L. 
T.  White,"  etc. 

It  was  in  proof  that  the  animals  did  not  in  fact  belong  to  White,  but 
that  they  belonged  to  his  wife  and  her  children  by  a  deceased  former  hus- 
band — that  is,  they  belonged  to  the  estate  of  Mrs.  White's  former  de- 
ceased husband. 

Defendant  requested  the  court  to  charge  the  jury  **that  it  devolTes 
upon  the  State  to  prove  every  material  allegation  in  the  Information. 
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The  allegation  of  ownership  being  descriptive  of  the  offense^  must  be 
proved  as  alleged^  and  unless  you  find  from  tfae  evidence  that  such  own- 
ership IS  proved  as  alleged  you  should  acquit  the  defendanf 

This  Charge  was  refused  by  the  court  and  is  assigned  for  error  upon 
sn  exception  saved  to  its  refusal.  The  rule  is  that  the  material  allega- 
tions  which  eonstitute  the  offense  charged  must  be  stated  in  the  indict- 
ment  and  they  must  be  proved  in  evidence.  But  allegations  not  essen- 
tial  to  such  a  purpose^  which  might  be  entirely  omitted  without  affecting 
the  Charge  against  the  defendant^  and  without  detriment  to  the  indict- 
ment,  are  considered  as  mere  surplusage,  and  may  be  disregarded  in  evi- 
dence. Mr.  Bishop  says,  however,  that  "not  everything  unnecessary  can 
thus  be  rejected.  The  rule  is  that  if  what  is  necessary  in  allegation  is 
made  unnecessarily  minute  in  description,  the  proof  must  satisfy  the  de- 
scription  as  well  as  the  main  part,  since  the  one  is  essential  to  the  identity 
of  the  other.'*  Or,  as  expressed  by  Story,  J. :  **No  allegation,  whether 
it  be  necessary  or  unnecessary,  whether  it  be  more  or  less  particular,  which 
is  descriptive  of  the  identity  of  that  which  is  legally  essential  to  the 
Charge  in  the  indictment,  can  ever  be  rejected  as  surplusage.  *  *  * 
The  Word  or  phrase  thus  necessarily  descriptive  of  the  needful  thing  can 
not  be  rejected,  and  the  variance  will  be  fatal.*'  **  Ownership  must  be 
proved  as  laid,  because  it  is  descriptive  of  the  identity  of  the  offense,  dis- 
tinguishing  it  from  all  other  instances.  Hence,  even  though  needlessly 
alleged,  proof  of  it  appears  to  be  necessary.'*  1  Bish.  Crim.  Proc,  3 
ed.,  secs.  485,  486,  488b;  Willson's  Crim.  Stats.,  sec.  1960;  Warrington 
v.  The  State,  1  Texas  Ct.  App.,  168;  Rose  v.  The  State,  1  Texas  Ct. 
App.,  400;  Allen  v.  The  State,  8  Texa«  Ct.  App.,  360;  Simpson  v.  The 
State,  10  Texas  Ct.  App.,  681. 

The  court  erred  in  charging  the  jury  that  it  was  not  necessary  to  prove 
ownership  as  alleged  in  the  Information,  and  also  in  refusing  to  give  in 
Charge  the  defendant's  special  requested  Instruction  as  above  set  out. 

The  judgment  is  reversed  and  cause  remanded. 

Reversed  and  re7iianded. 

All  the  judges  present  and  concurring. 


A.  Y.  Allee  v.  The  State. 

No,  6988.    Decided  May  S8, 

1.  Pracüce— Scire  Facias— Bürden  of  Proo£— As  a  defense  to  the  ddre  fadas 
the  soreties  on  tbe  bail  bond  of  S.  pleaded  that  S.,  prior  to  the  forfeiture  of  the  bond, 
was  incaroerated  in  the  penitentiarj  upon  a  conviction  for  felony,  and  that  at  the  time 
of  such  forfeiture  he  was  restrained  of  bis  libertj  by  process  of  law.  Held,  that  the 
defense  thus  pleaded  devolved  upon  the  sureties  the  bürden  of  proving  such  reetraint. 

2.  Same— Pleading— Bebutting  Evidence.— The  defense  set  up  by  the  sureties 
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was  establisbed  prima  fade  hj  showing  the  conviction  of  8.  of  a  felony,  and  bis  con- 
finement  in  tbe  penitentiary.  To  meet  tbis  proof  tbe  State  was  pennitted  to  read  in 
evidence  tbe  deposition  of  tbe  Superintendent  of  tbe  Penitentiary  to  tbe  effect  tbat  8. 
escaped  from  tbe  penitentiary  prior  to  and  was  at  large  at  tbe  time  of  tbe  forfeitareof 
tbe  bond.  To  tbis  evidence  tbe  sareties  objected  tbat  tbe  escape  of  S.  bad  not  been 
pleaded  by  tbe  State,  and  tbat,  tberefore,  it  responded  to  no  pleadings  in  tbe  case  and 
sbould  bave  l)een  exciuded.  But  hdd,  tbat  tbe  proof  was  clearly  in  rebuttal  of  the 
prima  fade  proof  of  legal  restraint,  and  as  sucb  was  competent. 

8.  Sama— In  view  of  tbe  evidence  adduced  on  tbe  trial,  wbicb  establisbed  beyond 
perad venture  tbat  at  tbe  time  of  tbe  forfeiture  of  tbe  bond  tbe  principal,  S.,  bad  es- 
caped and  was  at  large,  tbe  answer  relied  upon  by  tbe  sureties  presented  no  valld  de- 
fense to  tbe  forfeiture  of  tbe  bond. 

4.  Same — Evidence— Variance. — To  tbe  introduction  in  evidence  of  tbe  judg^ 
ment  niri  tbe  sureties  objected  upon  tbe  ground  of  variance,  in  tbat  tbe  judgment  nid 
recited  a  Joint  judgment  against  tbe  defendants,  wbereas  tbe  scirefutias  recited  a  Joint 
and  several  judgment  against  tbem.  Hdd,  tbat  tbe  objection  is  not  well  taken.  The 
llability  of  tbe  sureties  on  a  bail  bond  being  botb  Joint  and  several,  it  is  immaterial 
wbetber  it  be  stated  in  tbe  judgment  nisi  or  citation  to  be  Joint,  or  several,  or  Joint  and 
several. 

Error  from  the  District  Goart  of  Atascosa.    Tried  below  before  Hoil 
D.  P.  Marr. 
Tbe  opinion  discloses  the  case. 

W.  T.  Merriwether^  for  plaintiff  in  error. 

W.  L.  Davidsoiiy  Assistant  Attomey-General,  for  the  State. 

WiLLSON,  JüDGE. — At  the  May  Term  of  the  District  Court  of  Atas- 
cosa  County,  1884,  Reinhardt  Schneider  was  indicted  for  the  theft  of 
horses,  and  for  said  charge  on  the  22d  day  of  May,  1884,  executed  bis 
appearance  bond,  with  A.  Y.  Allee  and  J.  J.  Ellison  as  sureties.  At  tbe 
April  Term  of  the  District  Court  of  La  Salle  County  the  said  Reinhardt 
Schneider  was  indicted  for  the  theft  of  borses,  jointly  with  one  W.  T. 
Kelly,  and  was  on  said  charge,  at  the  Oc tober  Term  of  said  court,  tried 
and  sentenced,  and  on  appeal  the  sentence  was  afiirmed.  On  the  23d 
day  of  Deceuiber,  1884,  he  was  duly  lodged  in  the  penitentiary  at  Hunts- 
ville,  Texas,  whonce  he  escaped  on  the  14tb  day  of  May,  1885. 

At  the  April  Term  of  the  District  Couii;  of  Atascosa  County,  1886, 
Schneider^s  bond,  with  A.  Y.  Allee  and  J.  J.  Ellison  as  sureties,  cause 
pending  in  said  court,  was  f  orf eited.  At  the  October  Term  of  said  court, 
1887,  the  cause  was  tried  on  the  answer  of  the  bondsmen,  in  which  they 
alleged  the  trial,  conviction,  and  sentence  of  their  principal  and  bis  incar- 
ceration  in  the  penitentiary  as  a  defense.  The  State  did  not  specially 
plead  the  escape  of  Schneider  in  the  cause,  but  relied  alone  on  the  forfeit- 
ure of  the  bond.  Final  judgment  was  rendered  against  all  the  parties 
for  the  sum  of  the  bond,  to-wit,  $500.     The  defendant  A.  Y.  Allee  gave 
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notice  of  appeal.     On  the  24tli  day  of  June,  1889,  Allee  filed  hie  petition 
and  bond  in  isrror,  and  now  on  error  submits  the  cause  to  this  court. 

It  devolved  upon  the  sureties  to  make  good  their  defense,  which  waß 
that  at  the  time  the  bail  bond  was  forfeited  their  principal  was  restrained 
of  bis  liberty  by  process  of  law.  They  established  this  defense  prima 
fade  by  showing  bis  conviction  of  a  felony,  and  confinenient  in  the  peni- 
tentiary.  It  was  competent  for  the  State  to  prove,  in  rebuttal,  that 
at  the  time  of  said  forfeiture  said  principal  had  escaped  from  custody, 
and  was  not  restrained  of  bis  liberty  by  the  State.  It  was  not  necessary 
that  the  fact  of  bis  escape  should  have  been  pleaded  by  the  State.  It 
was  a  fact  in  rebuttal  of  defendant's  defense,  rebutting  the  allegation  in 
the  answer  that  said  principal  was,  at  the  time  of  the  forfeiture,  restrained 
of  bis  liberty  by  the  State.  It  was  not  error,  therefore,  to  admit  the  testi- 
mony  mentioned  in  appellant's  bill  of  exception  No.  2. 

There  is  no  Statement  of  facts  in  the  record,  but  bill  of  exception  No. 
2  and  other  matters  in  the  record  show  that  at  the  time  the  forfeiture  was 
taken  appellant's  principal  was  not  in  the  custody  of  the  State— he  had 
«scaped  from  the  penitentiary,  was  at  large,  and  there  was  nothing  to 
prevent  bis  appearing  in  accordance  with  the  terms  of  bis  bond;  nor  were 
his  sureties  deprived  by  the  State  of  the  privilege  of  capturing  and  sur- 
rendering  him.  Such  being  the  facts  of  the  case,  the  defense  presented 
by  the  answer  was  not  valid,  and  the  judgment  appealed  from  is  correct. 
Code  Crim.  Proc,  art.  452,  subdiv.  3;  Cooper  v.  The  State,  5  Texas  Ct. 
App.,  215;  Stafford  v.  The  State,  10  Texas  Ct.  App.,  46. 

There  is  no  material  yariance  between  the  judgment  nist  and  the  cita- 
tion.  The  liability  of  the  sureties  upon  a  bail  bond  or  recognizance  is 
several  as  well  as  Joint,  and  it  is  immaterial  whether  it  be  stated  in  the 
judgment  nisi  or  the  citation  to  be  Joint,  or  several,  or  Joint  and  several. 
Code  Crim.  Proc.,arts.  290-306;  Mathenav,  The  State,  15  Texas  Ct.  App., 
460.  It  was  not  error,  therefore,  to  admit  the  judgment  nisi  in  evidence, 
it  being  substantially  described  in  the  citation. 

We  find  no  error  in  the  judgment,  and  it  is  afiärmed. 

Aßrmed. 

Jndges  all  present  and  concumng. 


L.  H.  Maddox  v.  The  State. 

No.  6984.  Decided  May  28. 
Pexjury — Indictment. — Proof  on  the  trial  of  C.  for  robbery  sliowed  that  the  rob- 
bery  was  committed  on  the  6th  day  of  October,  1888,  about  dark,  at  a  point  remote 
from  the  town  of  D.  On  that  trial  the  defendant,  as  a  witness  supporting  an  alibi  for 
C. ,  testified  that  he,  defendant,  was  in  the  town  of  D.  on  the  evening  of  the  alleged 
Tobbery,  and  that  he  saw  C.  and  his,  C.'s,  brother,  about  dark  on  that  evening  at  a  cer- 
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tain  butcher  sbop  in  tlie  said  town.  Alleging  tlie  deliverj  of  such  testimony  bj  tbe  de- 
fendant,  and tbat it wasmater^l,  tbe indictment assigns perjary  as  followB:  "  Wbefreas» 
in  trutb  and  in  fact,  tbe  said  L.  U.  Maddox  was  not  at  tbat  time  in  tbe  town  of  D.,  and 
ooald  not  bave  seen  tbe  said  C.  in  tbe  said  town,  but  be,  tbe  said  Maddox,  bad  left  tbe 
town  of  D.  on  tbe  moming  of  October  6,  1888,  in  Company  witb  otber  parties  to  go  to 
tbe  town  of  G. ,  and  at  tbe  time  tbe  sidd  Maddox  swore  be  wab  in  tbe  town  of  D.  at 
dark."  *  *  *  A  separate  allegation  in  tbe  indictment  states  tbe  material  matter  at 
issae  as  follows:  '*  Wbereapon  it  tben  and  tbere  became  and  was  a  material  inqcury 
♦  ♦  *  wbetber  tbe  said  C.  was  guilty  of  baving  robbed  tbe  said  ♦  *  *  at  the 
time  and  place  alleged  in  tbe  indictment,  or  wbetber  be  was  not  tbe  party  wbo  did  tbe 
lobbery,  but  was  at  a  dlfferent  place  at  tbe  time  of  said  robl)er7,  wbicb  place  was  the 
town  of  D.,  tbe  defense  being  an  aiibi  on  tbe  part  of  said  C."  Held,  tbat  tbe  issae  tbas 
made  was  wbetber  C.  was  in  tbe  town  of  D.  as  testified  hy  tbe  defendant,  about  dark 
on  tbe  evening  of  October  6,  1888,  and  failing  to  negative  tbat  fact  tbe  indictment  i& 
insufficient.    See  tbe  opinion  in  extenso. 

Appeal  from  the  District  Court  of  Gomanche.  Tried  below  before 
Hou.  T.  H.  Conner. 

The  opinion  states  the  nature  of  the  case.  A  term  of  five  years  in  the 
penitentiary  was  the  penaltj  assessed  against  the  appellant. 

Lindsey  <ß  Hutchison,  for  appellant. 

TT.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

HiTRT,  JüDGE. — This  is  a  conviction  for  perjury.  It  appears  from  the 
record  that  W.  A.  Clark  was  tried  before  the  District  Court  of  Comanche 
County  for  robbery.  Upon  the  trial,  the  State  proved  by  J.  A.  Taylor, 
one  of  the  persons  alleged  to  have  been  robbed  by  Clark,  that  the  robbery 
oecurred  on  Saturday,  October  6, 1888,  about  dark,  near  Adams's  ranche, 
in  Comanche  County,  between  four  and  six  miles  southwest  from  Dublin, 
Erath  County. 

Appellant  Maddox  testified  on  that  trial,  as  a  witness  for  the  defendant, 
that  ''  on  the  evening  of  the  robbery  of  J.  A.  Taylor  and  C.  W.  Churchwell 
he  was  in  Dublin,  Erath  County,  Texas,  and  saw  the  defendant  W.  A 
Clark  in  the  town  of  Dublin,  Erath  County,  Texas,  at)out  dark,  at  the 
butcher  shop  of  Keith  &  Maddox,  in  Company  with  his  'brother  A.  A. 
Clark,  at  which  time  they  ate  some  barbecued  meat  in  front  of  said  shop." 

Upon  this  testimony  the  indictment  in  this  case  attempts  to  assign  per- 
jury. It  alleges  that  the  defendant  swore  to  the  above  facts  on  the  trial 
of  Clark,  averring  that  they  were  material,  and  assigns  perjury  as  follows: 

'*  Whereas  in  truth  and  in  fact  the  said  L.  H.  Maddox  was  not  at  that 
time  in  the  town  of  Dublin,  Erath  County,  Texas,  and  could  not  have 
Seen  the  said  W.  A.  Clark  in  said  town,  but  he,  the  said  L.  H.  Maddox, 
had  left  the  town  of  Dublin  on  the  morning  of  the  6th  of  October,  1888, 
in  Company  with  other  parties  to  go  to  the  town  of  Graham,  in  Young 
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Gounty^  Texae^  and  at  the  time  the  said  Maddox  swore  he  was  in  the  town 
of  Dublin  at  dark."    *    *    * 

It  is  not  alleged  that  Clark  was  not  at  Dublin  at  the  time  stated  by 
Maddox.  The  issue  was  whether  Clark  was  at  Dublin  about  dark  on  the 
evening  of  October  6,  1888,  and  not  the  whereabouts  of  Maddox.  This 
is  made  the  material  matter  of  inquiry  by  this  indictment.  It  says: 
•*  Whereupon  it  then  and  there  became  and  was  a  material  inquiry  be- 
fore  said  judge  and  jury  in  the  trial  of  said  judicial  proceedings  whether 
the  said  W.  A.  Clark  was  guilty  of  having  robbed  the  said  J.  A.  Taylor 
and  C.  W.  Churchwell  at  the  time  and  place  as  alleged  in  the  indictment  as 
aforösaid,  or  whether  he  was  not  the  party  who  did  the  robbery,  but  was 
at  a  different  place  at  the  time  of  said  robbery,  which  place  was  the  town 
of  Dublin,  Erath  County,  the  defense  being  an  alibi  on  the  part  of  said 
Clark.*' 

Kow,  it  is  tioie  that  if  Maddox  was  not  at  Dublin  on  the  evening  of 
October  6,  at  the  time  stated  by  him,  he  could  not  have  known  whether 
Clark  was  there  at  that  time  or  not,  and  if  the  indictment  had  assigned 
perjury  upon  the  fact  that  Clark  was  at  Dublin  at  the  time  stated  by 
Maddox,  by  denying  this  fact,  proof  that  Maddox  was  at  another  place  at 
that  time,  to-wit,  about  dark  on  October  6, 1888,  would  have  established 
perjury  on  the  part  of  appellant,  if  proof  had  also  been  made  that  Clark 
was  at  that  time  at  the  place  of  the  robbery. 

But  to  allege  that  Maddox  was  not  at  Dublin,  but  was  at  another  place, 
is  simply  pleading  the  proof  of  the  perjury;  and  if  this  method  could  be 
permitted,  still,  there  being  no  assignment  of  perjury  upon  a  material 
fact,  such  proof  would  not  be  admissible  for  the  want  of  a  material  issue. 

But  it  may  be  urged  that  appellant  would  be  guilty  if  he  swore  (;o  that 
which  he  did  not  know  to  be  true.  This  may  be  so,  but  the  indictment 
must  be  framed  differently  from  this.  See  a  form  for  an  indictment  in  a 
case  in  which  the  perjury  is  for  swearing  to  some  fact  or  facts  which  the 
accused  did  not  know  to  be  true,  in  Wharton's  Precedents  of  Indictments 
and  Pleas,  p.  308.  See,  also.  Id.,  277,  for  a  form  for  indictment  for  per- 
jury committed  by  swearing  to  an  alibi. 

We  are  of  opinion  that  the  indictment  is  bad,  and  that  the  motion  to 
quash  the  same  should  have  been  sustained. 

The  judgment  is  reversed  and  the  prosecution  ordered  dismissed. 

Reversed  and  dismissed. 

Judges  all  present  and  concurring. 
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,^-^  Will  Cole  v.  The  State. 

1  39  236  j^^   Qgßg     Decided  May  28, 

1.  Term  Defined. — "  Public  Hoiue,"  as  that  term  is  used  in  the  Statutes,  signi- 
fies  a  house  commonlj  open  to  the  public  either  for  business,  pleasure,  religious  wor> 
ßhip,  the  gratification  of  curiosity,  or  other  like  purpose.  The  term  is  generic  in  its 
character,  and  is  intended  bj  law  to  include  all  houses  made  public  by  the  occupation 
carried  on  in  them,  *  *  *  or  by  the  resort  of  numerous  persons,  or  in  any  other 
way .  A  public  school  house  comes  within  the  scope  of  this  definition  even  during  the  time 
when  it  is  in  temporary  use  for  other  than  public  school  purposes. 

2.  Playin^  Carda  in  a  Public  Place^Evidence.  —  The  indictment  described 
and  the  evidence  showed  the  house  to  be  a  school  house  **  commonly  open  to  the  public 
for  educational  purposes,  and  business  connected  therewith,  and  where  peoplethen  and 
there  did  resort  for  the  purposes  aforesaid,  and  for  the  purpose  of  business,  recreatioD. 
and  pleasure;  *  ♦  *  said  house  being  then  and  there  a  public  place."  The  cards 
were  played  on  Sunday,  and  not  on  a  day  when  the  house  was  used  by  the  public  for 
religious  purposes.  The  State  was  allowed  to  prove  that  the  house  was  also  used  by  - 
the  public  for  religious  worship,  and  that  religious  Services  were  held  in  said  house  on 
the  day  of  the  card  playing.  This  proof  was  objected  to  upon  the  ground  that  it  was 
inoompetent  to  give  the  house  a  public  character  by  proving  it  was  put  to  other  uses 
than  those  alleged  in  the  indictment.  Hdä^  that  the  admission  of  the  evidence  com- 
plained  of  constituted  only  immaterial  error,  in  view  of  other  proof  that  the  house  was 
a  school  house,  used,  occupied,  and  resorted  to  as  such. 

8.  ^Blifldemeanor.— The  Charge  of  the  Ckmrt  in  a  misdemeanor  case  will  not 
be  revised  on  appeal  in  the  absence  of  a  bill  of  exceptions. 

Appeal  from  the  County  Court  of  Brown.  Tried  below  before  Hon. 
R.  P.  Conner,  County  Judge. 

The  conviction  was  for  playing  cards  in  a  public  place,  and  the  penalty 
assessed  against  the  appellant  was  a  fine  of  ten  dollars. 

No  brief  for  appellant. 

TT.  L.  Davidsoriy  Assistant  Attomey-General,  for  the  State. 

White,  Presiding  Jüdgb. — The  charge  as  set  forth  in  the  indictment 
was  that  defendant  did,  etc.,  ^'play  at  a  game  with  cards  at  a  certain 
public  house,  to-wit,  a  certain  school  house  on  Stepp's  Creek,  in  said 
county  and  State,  commonly  open  to  the  public  for  educational  purposes, 
and  business  connected  therewith,  and  where  people  did  then  and  there 
resort  for  the  purposes  aforesaid,  and  for  the  purpose  of  business,  recrea- 
tion,  and  amusement,  and  said  house  being  then  and  there  a  public 
place,"  etc. 

The  evidence  fuUy  established  that  the  house  where  the  playing  took 
place  was  a  school  house,  built  by  the  public,  and  used  for  educational 
purposes.  But  the  playing  was  done  on  a  Sunday,  and  not  on  a  day 
when  the  house  was  used  by  the  public  for  educational  purposes.  It  was 
objected  by  defendant  that  the  State  was  allowed  to  prove  that  said 
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«chool  liouse  was  also  used  for  religious  worship,  and  that  religious  Ser- 
vices were  held  there  on  the  day  of  the  card  playing,  the  objection  being 
that  it  was  incompetent  to  give  the  house  a  public  character  by  proving 
it  was  pnt  to  other  uses  than  those  alleged  in  the  indictment. 

The  term  '^public  house/*  as  used  in  the  Statute  (Penal  Code,  art. 
356),  signifies  a  house  commonly  open  to  the  public  either  for  business, 
pleasure,  religious  worship,  the  gratification  of  curiosity,  and  the  like. 
The  State  v.  Alvey,  26  Texas,  155.  The  term  "public  house"  is  generic 
in  its  character,  and  is  intended  by  law  to  include  all  houses  made  public 
by  the  occupation  carried  on  in  them,  as  inns,  taverns,  störe  houses  for 
retailing  liquors,  or  those  made  public  by  the  resort  of  numerous  persons, 
er  in  any  other  way.  The  State  v.  Barnes,  25  Texas,  654.  A  school 
house  is  such  a  public  house,  and  the  fact  that  at  times  it  is  not  tempo- 
rarily  occupied  as  such,  or  that  may  be  occupied  temporarily  for  other 
than  school  purposes,  does  not,  when  temporarily  vacant  or  when  so  oc- 
-cupied  for  other  purposes,  make  it  any  the  less  a  public  house  during  the 
time  it  is  actually  dedicated  to  school  purposes  as  such. 

If  the  house  was  being  occupied  during  the  week  for  school  purposes, 
it  was  none  the  less  a  public  house  on  Sunday,  whether  occupied  at  all,  or 
whether  used  on  that  day  for  religious  Services. 

The  evidence  complained  of  in  the  bill  of  exceptions  was  immaterial, 
there  being  abundant  testimony  that  at  the  time  of  the  playing  the  house 
was  a  school  house,  occupied,  used,  and  resorted  to  as  such. 

There  were  no  exceptions  to  the  Charge  of  the  court,  nor  to  the  refusäl 
of  the  defendant^s  special  requested  Instructions,  and  the  case  being  a 
misdemeanor,  in  the  absence  of  exception  the  charges  will  not  be  revised. 
lioyd  V.  The  State,  19  Texas  Ct.  App.,  321;  Comer  v.  The  State,  26  Texas 
€t.  App.,  509. 

The  judgment  is  afiirmed. 

Aßrmed. 

Judges  all  present  and  concurring. 


Ex  Parte  Charles  Cox. 

JVo.  698S.   Deeided  May  S8, 

1.  Local  Option— Election.— The  illegality  of  an  election  adopting  the  locfll  Op- 
tion hiw  in  a  district  wherein  it  is  already  in  force  by  virtue  of  a  previous  election  will 
leave  the  law  operative  under  the  original  election. 

2.  Same. — The  ttcUtia  of  any  of  the  subdivisions  of  a  coonty  as  to  the  local  Option 
law  is  not  affected  by  the  defeat  of  the  law  at  an  election  held  for  the  entire  county. 
Such  defeat  will  leave  the  law  operative  in  such  subdivisions  wherein  it  already  ex- 
isted,  and  will  not  abridge  the  right  of  other  subdivisions  to  demand  an  election  for 
iheir  own  immediate  localities  without  abiding  the  expiration  of  two  years,  under  the 
provisions  of  artide  8288  of  the  Revised  Statutes.    It  is  onlj  when  the  law  has  been 
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carried  f or  tlie  entire  ooanty  at  a  coontj  election  that  ihe  law  of  the  subdivisions  is  sqp 
perseded  by  the  law  of  the  county. 

Habeas  Cobpüs  on  appeal  from  the  District  Court  of  Camp.     Tried 
below  before  Hon.  J.  L.  Sheppard. 
The  opinion  discloses  the  case. 

Todd  &  Hudgins  and  E,  A,  King,  for  relator. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Pbesiding  Jüdge. — On  May  13, 1890,  appeilant  was  indicted 
for  a  violation  of  the  local  Option  law  which  had  theretof ore  been  adopted 
for  precinct  Xo.  1  of  Camp  County.  He  was  arrested  on  a  capias  issued 
npon  this  indictment,  declined  to  give  bail,  sued  out  a  writ  of  habeas 
corpus  before  the  district  judge,  was  adjudged  to  be  legally  restrained 
and  remanded  to  custody,  and  from  that  judgment  he  prosecutes  this 
appeal. 

His  contention  is  that  'Mocal  Option''  does  not  prevail  as  a  subsisting 
valid  law  in  precinct  No.  1  of  Camp  County  for  two  reasons:  ''First, 
because  af  ter  its  adoption  legally  at  an  original  election  held  on  the  24th 
of  August,  1887,  a  second  election  was  held  in  the  precinct  on  the  27th 
of  August,  1889,  which  second  election  resulted  in  favor  of  local  option, 
but  was  void  because  the  election  was  ordered  by  the  Commissioners  Court 
iü  less  than  two  years  from  the  date  of  the  adoption  of  the  laworiginally; 
and,  second,  because  '' local  option''  in  precinct  No.  1  was  repealed abso- 
solutely  by  an  election  legally  held  on  March  1,  1890,  throughout  the 
county  of  Camp,  and  for  the  entire  county,  at  which  said  election  local 
Option  was  defeated  for  the  entire  county. 

Aß  to  the  first  proposition,  we  are  cited  to  article  3236  of  the  Beylsed 
Statutes  (Willson's  Crim.  Stats.,  p.  120),  with  regard  to  subsequent  elec- 
tions  after  local  option  has  once  been  adopted,  which  provides  that  *'no 
election  under  the  preceding  articles  shall  be  held  within  the  same  pre- 
scribed  limits  in  less  than  two  years  after  an  election  under  this  title  has 
been  held  therein;  but  at  the  expiration  of  that  tinie  the  Commissioners 
Court,  whenever  they  deem  it  expedient,  may  order  another  election,"  etc, 

The  contention  is  that  the  Statute  prohibits  the  court  from  orderifig  a 
second  election  until  the  expiration  of  two  years  from  the  date  of  the  first 
election.  The  first  election  for  precinct  No.  1  was  held  the  24th  of  Au- 
gust,  1887.  The  order  for  the  second  was  made  by  the  Commissioners 
Court  before  the  expiration  of  two  years,  and  the  election  was  held  on 
the  27th  of  August,  1889,  just  three  days  after  the  expiration  of  the  two 
years.  It  is  insisted  that  the  order  being  contrary  to  and  prohibited  by 
law  was  a  nullity,  and  that  the  election  held  under  and  by  virtue  of  it  was 
void. 
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Suppose  we  concede  this  position  to  be  correct.  What  then?  If  the 
last  election  was  void,  then  it  did  not  affect  the  first  in  any  manner,  but 
lef  t  local  Option  existing  in  the  precinct  ander  and  by  virtue  of  the  first 
election.  In  either  aspeet  of  the  case  local  Option,  in  our  opinion,  was 
still  a  yalid  subsisting  law  in  said  precinct  when  the  election  for  the  en- 
tire  county  was  held  on  March  1,  1890. 

Did  this  election  on  March  1,  1890,  for  the  entire  county,  and  which 
resulted  in  the  defeat  of  local  Option  as  to  the  entire  county,  repeal  the 
law  which  was  existing  at  the  dato  of  said  election  in  precinct  Xo.  1  of 
Said  county? 

We  think  not.  And  such  was  the  construction  given  by  us  to  the  old 
law.  Whisenhunt  v.  The  State,  18  Texas  Ct.  App.,  491;  Woodlief  v.  Tho 
State,  21  Texas  Ct.  App.,  412. 

Under  the  law  as  it  now  is  since  the  amendment  of  April  1, 1887,  such 
construction  is,  if  possible,  made  more  clearly  to  appear  as  in  harmony  with 
the  legislative  intention.  It  is  evident  to  our  minds  f rom  the  reading  of 
article  3238  of  Sayles's  Civil  Statutes  that  the  Legislature  intended  that 
the  f ailure  to  carry  prohibition  in  an  entire  county  should  in  no  wise  affect 
the  rights  and  interests  of  the  people  residing  in  the  justice  precincts, 
cities,  or  towns  in  the  county.  The  f ailure  to  carry  it  in  the  entire  county 
would  leave  the  Status  of  any  of  these  subdivisions  of  the  county  just  as  it 
was  before  the  county  election  was  held.  If  local  Option  already  existed, 
it  would  still  reniain  in  force;  if  it  did  not  exist,  the  subdivisions  could 
immediately  claim  another  election  for  their  locality  without  waiting  for 
the  expiration  of  two  years.  It  is  only  when  local  Option  has  been  carried 
for  the  entire  county  at  an  election  for  the  entire  county  that  such  a  law 
takes  the  place  of  and  supersedes  the  law  of  any  of  the  subdivisions  of  the 
county.  Eev.  Stats.,  art.  3238;  Dawson  v.  The  State,  25  Texas  Ct. 
App.,  670. 

Our  conclusion  is  that  local  option  was  legally  adopted  in  precinct  Xo. 
1  of  Camp  County,  Texas;  that  it  has  never  been  repealed,  but  is  still  in 
force,  and  that  the  appellant  is  amenable  for  any  violation  of  the  same. 

The  judgment  is  affirmed. 

Äffirmed. 

Judges  all  present  and  concurring. 


QüASH  Bennett  v.  The  State. 

No.  7021,    Dedded  June  4, 

1.    Practice — Impeachment  of  a  Witness. — ^The  trial  conrt  properly  permitted 

the  defendant  to  recall  to  the  stand  one  P. ,  the  onlj  prosecuting  witness  who  testified 

directlj  to  inculpatory  facts,  and  propoond  to  him  certain  qnestions  for  the  purpose 

of  laying  a  predicate  whereon  to  impeach  him.     But  having  laid  the  proper  predicate. 
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tbe  defendant  offeTed  the  impeacblng  testimony ,  which  was  excluded  by  the  oourt  upon 
tbe  ground  that  by  recalling  tbe  witness  tbe  defendant  made  bim  bis  own  witness,  and 
tberefore  could  not  impeacb  bim.  Held,  error.  By  merely  recalling  tbe  witness  to  lay 
tbe  predicate  for  bis  impeacbment  tbe  defendant  did  not  voucb  for  bis  credibility,  iior 
impair  liis  rigbl  to  impeacb  bim. 

2.  Same — Impeaching  Testimony.— Having  laid  tbe  proper  predicate,  tbe  de- 
fendant proposed  to  prove  by  one  S.  tbat  recently  before  tbe  finding  of  tbis  indictment  , 
tbe  witness  F.  told  bim,  S.,  tbat  *•  as  soon  as  tbe  grand  jury  met  be  was  going  before 
it  and  indict  every  man  wbo  bad  gambled  in  tbe  Brazos  bottom,  and  tbat  be  would  not 
stop  tbere,  but  would  indict  tbose  wbo  bad  not  gambled, "  Held,  tbat  tbe  exclnsion 
of  tbe  proposed  proof  as  collateral  or  irrelevant  was  error.  It  was  competent  for  the 
parpose  of  sbowing  tbe  animus,  iU  will,  and  reckless  disiegard  of  tnitb  of  tbe  im- 
pagned  witness. 

Appeal  f rem  the  County  Court  of  Falls.  Tried  below  before  Hon.  S. 
E.  Scott,  County  Judge. 

The  conviction  was  for  gaming,  and  the  penalty  assessed  against  the 
appellant  was  a  fine  of  ten  dollars. 

B.  H.  Rice,  for  appellant. 

W,  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  JüDGE. — Henry  Phoenix,  a  witness  for  the  State,  was  the  only 
witness  who  testified  that  defendant  played  at  the  game  of  craps.  After 
Said  witness  had  testified,  the  defendant,  with  the  permission  of  the  coort, 
recalled  him  and  placed  him  on  the  witness  stand,  and  propounded  ques- 
tions  to  him  for  the  purpose  of  laying  a  predicate  to  impeach  him.  In 
this  there  was  no  error.  Garza  v.  The  State,  3  Texas  Ct.  App.,  286; 
Treadway  v.  The  State,  1  Texas  Ct.  App.,  668. 

Having  laid  the  proper  predicate  for  impeaching  said  witness,  defendant 
ofEered  impeaching  evidence  which,  upon  objection  made  thereto  by  the 
State,  was  rejected  upon  the  ground  that  by  recalling  the  witness  Phoenix 
the  defendant  had  made  said  witness  his  own  and  could  not  impeach  him. 
This  was  error,  and  inasmuch  as  said  witness  f  umished  the  only  testimony 
of  defendant's  guilt,  was  material  error.  By  recalling  said  witness  merely 
for  the  purpose  of  laying  a  predicate  to  impeach  him,  the  defendant  did 
not  vouch  for  his  credibility  and  was  not  therebydeprived  of  the  right  to 
impeach  him.  Nor  was  the  impeaching  testimony  oifered  collateral  or 
irrelevant,  as  it  was  for  the  purpose  of  showing  the  animus,  ill  will,  and 
reckless  disregard  of  truth  of  said  witness. 

Because  the  court  erred  in  rejecting  the  proposed  impeaching  testimony, 
the  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded, 

Judges  all  present  and  concurring. 
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BuD  TucKER  V.  The  State. 

No.  687S.  Decided  June  4, 
Indecent  Ezhibition  of  the  Person  of  Another,  etc. — ^Evidence, — The  "per- 
sona' as  tliat  term  is  used  in  article  843  of  the  Penal  Code,  refers  to  those  parts  of  the 
human  anatomy  which  can  not  be  appropriately  exhibited  in  pnblic.  The  indictment 
in  this  case  charged  that  the  defendant  made  an  "obscene  and  indecent  exhibition  of 
the  persona  of  others,"  etc.  The  proof  tends  to  show  that  at  a  public  assemblage  of 
people  he  pinned  to  the  backs  of  ooats  worn  by  two  persona  a  placard  on  which  vulgär 
and  obscene  words  were  written.  Hdd,  that  the  proof  does  not  support  the  allegation 
in  the  indictment. 

Appeal  from  the  County  Court  of  Llano.  Tried  below  before  Hon. 
W.  S.  Maxwell,  County  Judge. 

The  opinion  sets  out  the  charging  part  of  the  indictment.  The  penalty 
asBessed  against  the  appellant  was  a  fine  of  125. 

The  proof  shows  that  the  defendant,  during  the  term  of  the  District 
Court  of  Llano  County,  and  while  the  ladies  of  Llano  were  assembled  in 
large  numbers  in  the  basement  of  the  court  house,  making  preparations 
for  a  public  entertainment,  pinned  or  pasted  to  the  backs  of  the  coats  worn 
by  John  Potts  and  James  Sallee  pieces  of  paper  on  which  were  written  in 
large  letters  the  words,  "0  Shitr 

No  brief  for  appellant. 

W.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

WiLLSON,  JüDGE. — It  is  charged  in  the  indictment  that  the  defendant 
**did  unlawfuUy  and  designedly,  in  public,  make  an  obscene  and  indecent 
exhibition  of  the  persons  of  others,'*  etc.  This  Charge  is  not  sustained 
by  the  evidence.  By  the  terms  '^  obscene  and  indecent  exhibition  of  the 
person,''  as  used  in  article  343  of  the  Penal  Code,  is  meant,  we  think,  an 
exposure  of  those  parts  of  the  person  which  are  commonly  considered  as 
private,  and  which  custom  and  decency  require  should  be  covered  and 
kept  concealed  from  public  sight.  They  do  not  mean  or  include  obscene 
or  indecent  print,  picture,  or  written  composition  placed  upon  the  clothes 
worn  upon  the  person.  In  this  case  the  evidence  shows  that  the  defend- 
ant was  perhaps  guilty  of  placing  an  obscene  and  indecent  writing  upon 
the  clothes  worn  by  other  persons,  and  thereby  committed  the  offense  de- 
nounced  in  said  article  343,  but  not  in  the  manner  charged  in  the  indict- 
ment. If  the  facts  constituting  the  offense  had  been  properly  charged 
in  the  indictment  we  think  the  evidence  would  sustain  the  conviction, 
but  as  now  presented  the  allegation  and  the  proof  do  not  correspond 
(Coker  v.  The  State,  24  Texas  Ct.  App.,  1),  and  therefore  the  judgment 
is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 
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33  395  Fractice— Charge  of  the  Court. — It  is  a  rule  of  criminal  practioe  that  in  felonj 

28   i>42  cases  the  trial  judge  must  give  in  charge  to  tlie  jary  the  law  applicable  to  erery  phase 

— of  case  indicated  by  the  evidence,  however  feeble  and  inconclusive  such  evidence  may 

be,  and  an  Omission  in  the  charge,  if  excepted  to,  will  operate  to  reverse  a  conviction. 
Bat  in  the  al)6ence  of  exception,  or  a  reqaeeted  Instruction  to  snpply  the  Omission,  such 
Omission  will  not  be  held  reversible  error  unless,  nnder  all  the  circomstances  of  the 
case  as  disclosed  by  the  evidence  as  a  whole,  it  was  calculated  to  inj  nie  or  prejudice 
the  rights  of  the  accused.  The  injory  or  prejudice  contemplated  by  this  rule  must  be 
probable,  and  if  merely  possible  it  will  not  suffice  to  reverse  the  conviction.  See  the 
opinions  f  or  an  elaboration  of  the  qoestion,  and  note  that  under  the  proof  in  this  case 
the  failure  of  the  trial  judge  to  instruct  the  jury  upon  murder  in  the  seoond  degree  is 
not  reversible  error;  no  exception  to  sach  Omission  having  been  reserved,  and  no  sup- 
plying  Instruction  asked. 

Appeal  f rem  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
R.  E.  Beckham. 

The  conviction  in  this  case  was  in  the  first  degree  for  the  murder  of 
B.  C.  Evans,  in  Fort  Worth,  Tarrant  County,  Texas,  on  the  6th  day  of 
July,  1889.     The  death  penalty  was  awarded  by  the  jury. 

Dr.  W.  P.  Burts  testified  for  the  State  that  he  was  called  to  see  B.  G. 
Evans  on  the  af ternoon  of  July  6, 1889.  He  found  Evans  just  outside 
of  the  Office  railing  in  the  carpet  department  of  B.  C.  Evans  Companys 
Store.  He  was  then  dead,  but  was  being  held  upright  in  a  chair  by  some 
attendants.  Death  was  caused  by  a  pistol  shot.  The  fatal  bullet  Struck 
him  in  the  breast,  between  the  second  and  third  ribs,  and  ranged  down- 
ward.  A  second  bullet  Struck  him  on  the  top  of  the  head,  ranged  down- 
ward,  and  inflicted  a  scalp  wound. 

Edward  Mason  testified  for  the  State,  in  substance,  that  he  had  known 
the  defendant  between  five  and  six  years,  during  the  greater  part  of  which 
time  the  defendant  had  been  in  the  employ  of  the  B.  C.  Evans  Company, 
merchants,  of  Fort  Worth.  His  position  was  understood  to  be  manager 
or  head  salesman  of  the  clothing  department  of  the  Evans  establishment. 
In  conversation  with  the  witness  the  defendant  had  uniformly  spoken  of 
deceased  in  kind  and  friendly  terms,  until  on  a  certain  Sunday  some- 
thing  more  than  a  month  before  the  homicide.  On  that  occasion  he  was 
talking  to  the  witness  with  the  view  of  securing  employment  under  the 
witness  as  a  traveling  agent  or  solicitor  for  a  New  York  shirt  manofao- 
tory.  In  that  conversation,  and  in  other  subsequent  conversations,  he 
told  witness  that  the  deceased  had  treated  him  badly;  that,  although  he 
had  served  the  deceased  several  years,  the  deceased  had  cut  his  salary, 
and  placed  a  new  man,  at  a  better  salary,  over  him  in  his  department,  and 
that  he  intended  to  leave  the  employment  of  the  deceased  as  soon  as  he 
could  get  something  eise  to  do.     On  these  occasions  the  feeling  towards 
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deoeased  manifested  by  the  defendant  was  not  friendly^  but  he  made  no 
hostile  threats.  He  merely  Bald  that  deceased  had  treated  him  badly — 
**like  a  damned  rascal'^ — and  that  he  was  going  to  leave  his  Service  as 
«oon  as  he  could. 

Dan  Pritehard  testified  for  the  State,  in  substance,  that  about  thirty 
minntes  before  the  killing  of  Evans  the  defendant  entered  the  gan  störe 
of  A.  J.  Anderson,  in  which  the  witness  was  clerking,  and  asked  if  wit- 
ness  could  seil  him  a  good  pistol  at  cost.  Witness  replied  that  he  could 
seil  him  a  pistol  "close,"  but  not  at  cost.  Defendant  then  selected  a  six- 
shooting  pistol,  remarking  that  a  bitch  and  about  a  dozen  dogs  were  in 
the  habit  of  prowling  about  his  house  at  night,  creating  such  a  noise  that 
he  could  not  sleep  well,  and  that  he  intended  to  "  pepper  ^*  some  of  them. 
Witness  loaded  five  Chambers  of  the  pistol  and  gave  it  to  defendant.  De- 
fendant dropped  the  pistol  into  his  coat  pocket  and  started  out,  when 
witness  advised  him  to  buy  a  scabbard.  He  replied  that  as  he  never  car- 
ried  a  pistol  he  had  no  use  for  a  scabbard.  Witness,  however,  prevailed 
on  him  to  buy  a  scabbard  upon  the  plea  that  it  would  preserve  the  pistol. 
Evans  was  killed  about  thirty  minutes  af  ter  the  defendant  lef  t  Anderson 's 
fitore. 

For  purposes  of  convenient  reference,  the  diagram  of  the  clothing  and 
carpetdepartmentof  theB.  C.  Evans  Company  establishment,  introduced 
in  evidence  by  the  State,  is  inserted.     (See  next  page.) 

Terry  King,  a  clerk  in  the  establishment  of  the  B.  G.  Evans  Company, 
was  the  next  witness  for  the  State.  He  testified,  in  substance,  that  the 
fatal  shooting  occurred  a  few  minutes  before  4  o'clock  p.  m.,  July  6, 1889. 
Between  2:30  and  3  o'clock  on  the  fatal  evening  the  defendant  walked 
through  the  etore  from  front  to  back,  passing  the  witness  behind  the 
counter  in  his,  witness's,  department.  He  attracted  the  witnese's  atten- 
tion by  kicking  a  stool  out  of  his  way.  He  went  on  to  the  clothing  de- 
partment, and  in  a  few  minutes  retumed,  passing  the  witness,  to  whom 
he  spoke,  uttering  only  the  word  *^halloa!''  Witness  replied,  "Halloa, 
Judge*^ — defendant's  nickname.  A  few  minutes  later  defendant  again 
passed  the  witness,  and  lightly  jerked  a  piece  of  cloth  that  witness  was 
measuring  for  a  customer.  Witness  smiled,  but  said  nothing  to  defend- 
ant, who  passed  on  to  the  clothing  department.  About  twenty  minutes 
later  the  defendant  again  came  to  where  the  witness  was,  and  witness 
asked  him, ''  What  is  the  matter  with  you,  Judge?''  He  replied, ''  Noth- 
ing.*' Witness  then  said  to  him,  '*l  know,  Judge,  that  something  is 
wrong  with  you."  Defendant  then  said,  "Somebody  has  told  damned 
lies  on  me  to  Mr.  Evans,  and  I  am  going  to  get  even  with  him  if  I  find 
him  out.  I  am  going  to  raise  hell  here  before  6  o'clock.*'  Witness  said 
to  him,  '*  Judge,  don't  talk  that  way;  you  are  speaking  a  little  loud,  and 
somebody  will  think  you  are  drinking.'*  Defendant  said,  **  Terry,  I  am 
just  as  ßober  as  you  are."   Witness  replied,  '^I  know  it,  Judge,  but  people 
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will  think  so  anyhow."  Defendant  then  told  witnees  that  Mr.  Evans  had 
told  him  that  he  would  not  ueed  him,  defendant,  after  the  15th  day  of 
the  month,  but  ho  did  not  say  when  Evans  told  him  so.  Witness  saw  de- 
fendant and  Evans  in  conversation  between  9  and  10  o'clock  on  that  morn- 
ing,  but  did  not  hear  the  conversation,  nor  did  he  observe  whether  the 
manner  of  either  or  both  was  friendly  or  otherwise. 

A.  L.  Eckert,  an  employe  in  the  Evans  Company  establishment,  was  the 
next  witness  for  the  State.  He  testified,  in  substance,  that  he  was  in  the 
little  oflBce  indicated  on  the  diagram  a  few  minutes  before  the  killing  of 
Evans.  He  had  been  there,  stand ing  by  the  west  safe,  facing  Evans,  who 
was  eitting  in  the  chair  indicated  on  the  diagram,  about  twenty  minutes 
when  the  defendant  entered  the  little  office.  He  came  through  the  west 
opening  and  passed  through  the  front  door.  A  few  minutes  later,  at  which 
time  witness  was  still  standing  by  the  safe  and  Evans  sitting  in  the  chair 
reading  a  newspaper,  the  defendant  again  entered  the  little  oflBce.  He 
Btopped  for  a  minute,  appeared  to  feel  for  or  hunt  a  paper  on  his  person, 
and  then  turned  and  lef  t  through  the  east  opening.  Neither  he  nor  Evans 
spoke  a  word.  A  moment  later  the  witness  lef  t,  going  through  the  carpet 
department  to  the  counting  room,  where  he  paid  over  some  money  that  he 
had  coUected.  When  the  witness  lef  t  the  little  office  Evans  was  seated  in 
the  chair,  holding  a  newspaper  before  his  face,  and  apparently  reading. 
Having  turned  over  the  money  the  witness  went  to  the  shoe  department, 
and  had  just  reached  that  department  when  he  heard  two  pistol  shots. 
He  ran  at  once  through  the  main  building,  hearing  two  more  pistol  shots 
as  he  went.  The  last  shot  was  fired  about  the  time  witness  reached  the 
Main  Street  door.  Mr.  Farmer  went  in  at  the  Main  Street  front  door  about 
the  time  witness  did.  On  entering  the  carpet  department  the  witness 
foand  Evans,  defendanf,  and  Farmer.  Evans  was  lying  on  his  face  oa 
the  floor  with  the  crushed  newspaper  in  his  right  band  and  under  his 
body.  His  f eet  were  extended  towards  the  door.  He  wae  then  alive,  and 
exclaimed  two  or  three  times,  "Oh,  God!  Oh,  Lord!*'  City  Marshai  Far- 
mer arrested  defendant  at  once.  Defendant  submitted  without  protest, 
ßurrendering  his  pistol  to  Farmer.  The  witness  examined  Evans's  person» 
on  which  he  found  a  25-cent  piece,  a  bunch  of  keys,  a  masonic  watch 
charm,  and  an  old  broken-bladed  pocket  knife  of  small  dimensions.  The 
knife  was  closed,  and  when  found  was  in  the  pants  pocket.  Witness  did 
not  see  any  of  the  shots  fired. 

Walter  Wyatt  testified  for  the  State,  in  substance,  that  he  was  at  work 
in  the  Evans  Company's  clothing  department  at  the  time  of  the  killing 
of  Evans.  A  few  minutes  before  the  shooting  the  defendant  passed  from 
the  clothing  to  the  carpet  department,  and  almost  immediately  retumed. 
Thence  he  went  into  a  small  dressing  room  in  the  clothing  department. 
He  remained  in  that  room  two  or  three  minutes,  and  then  went  through 
the  east  opening  into  the  carpet  department.    About  the  time  defendant 
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passed  through  the  east  opening  into  the  carpet  department  the  witness 
started  to  the  other  end  of  the  störe,  and  had  gone  aboat  two-thirds  of 
the  way  when  the  first  shot  was  fired. 

W.  F.  Rogers  testified  for  the  State  that  he  was  at  work  in  the  Evans 
Oompany's  clothing  department  at  the  time  of  the  tragedy.  Defendant 
and  Evans  had  a  conversation  in  the  clothing  department  about  10  o'clock 
on  the  morning  of  the  tragedy.  They  talked  perhaps  thirty  minutes. 
Their  manner  was  not  such  as  to  particularly  attract  the  witness's  atten- 
tion. No  anger  was  displayed  by  either  of  them.  All  that  the  witness 
heard  Evans  say  to  defendant  was,  "  You  have  bcen  doing  this  way  a  good 
while,  and'* —  When  he  left  the  defendant  Evans  remarked  to  him  in 
an  apparentlypleasant  manner,  "  You  have  a  bigline  of  Shirts.'*  Defend- 
ant made  no  reply  to  that  remark.  A  bifurcated  curtain  hung  acrossthe 
east  opening  between  the  clothing  and  carpet  departments.  Twice,  to 
the  witness's  knowledge,  the  defendant  went  to  that  curtain,  pushed  one 
of  the  halves  aside,  and  looked  through  into  the  carpet  department.  The 
last  time  witness  saw  him  do  so  was  about  thirty  minutes  before  the  kill- 
ing,  at  which  time  Eckert  was  in  the  little  office  talking  with  Evans. 

The  material  partof  the  testimony  of  the  State's  witness  Hugh  Elliston 
was  that  at  the  time  of  the  shooting  he  and  Pres  HoUingsworth,  the 
manager  of  the  carpet  department,  were  together  near  the  stairway  in  the 
west  or  rear  end  of  the  carpet  room.  Mr.  Evans  entered  the  little  office 
at  the  north  end  of  that  room,  and  occupied  the  chair,  a  short  while  be- 
fore the  killing.  Defendant  came  into  the  carpet  department  three  times 
before  the  killing.  The  two  first  times  Eckert  was  in  the  little  office  tdk- 
ing  to  Evans.  When  he  entered  the  third  time,  which  was  but  a  minute 
or  two  before  the  killing,  Eckert  had  gone,  and  there  was  no  person  in 
the  front  part  of  the  carpet  room  except  Mr.  Evans,  who  was  then  in  the 
Office  seated  in  the  chair  reading  a  newspaper.  Witness  saw  defendant 
when  he  entered  the  carpet  department  through  the  east  opening,  just 
before  the  shooting,  but  did  not  observe  him  again  until  after  the  first 
shot  was  fired.  The  first  shot  next  attracted  his  attention.  As  he  looked 
up  from  the  order  book  he  and  HoUingsworth  were  lookipg  over,  he  saw 
Evans  rise  to  his  feet  from  the  chair  and  fall  forward  on  his  face,  still 
grasping  the  newspaper  he  had  been  reading,  The  words,  and  the  only 
words,  spoken  at  the  time  of  the  killing  were  spoken  by  Evans  as  he  feil 
forward  after  receiving  the  first  shot,  and  they  were:  *'0h,  Mr.  Davis, 
don't!"  If  defendant  had  spoken,  or  Evans  said  anything  eise,  the  wit- 
ness would  have  heard  it.  The  witness  was  absolutely  certain  that  there 
was  no  person  in  the  front  part  of  the  carpet  room  at  the  time  of  the 
shooting  except  Evans  and  defendant.  Witness  distinguished  four  shots. 
Farmer  entered  and  arrested  Davis  immediately  after  the  shooting.  Pres 
HoUingsworth  corroborated  the  testimony  of  this  witness. 

W.  R.  McLaury  testified  for  the  State,  in  substance,  that  at  the  time 
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of  the  tragedy  he  was  standing  on  the  sidewalk  across  the  street  f rom 
and  immediately  opposite  the  little  office  in  which  Evans  was  killed. 
He  had  an  unobstructed  view  of  Evans  at  the  time.  He^  Evans,  was 
seated  in  a  chair  reading  a  newspaper,  which  paper  he  had  opened  at  fall 
width.  Witness  was  looking  at  Evans  when  defendant  entered  the  little 
Office.  He  stopped  within  a  few  feet — froni  five  to  seven — of  Evans,  and 
extended  his  arm  as  though  to  deliver  something  to  Evans.  About  that 
time  Evans  moved  the  paper  to  one  side,  and  appeared  to  say  something. 
Defendant  fired  the  first  shot  instantly.  Evans  pitched  forward  on  his 
face,  and  while  he  was  falling  defendant  fired  the  second  shot.  Unless 
Evans  could  see  through  the  newspaper  he  did  not  see  defendant,  who 
approached  him  in  front,  until  he  moved  the  paper  from  befpre  his  face 
immediately  before  the  first  shot  was  fired.  No  person  was  on  the  side- 
walk in  front  of  the  carpet  room  when  the  first  shot  was  fired,  and  the 
witness  saw  no  person  in  the»  front  part  of  the  carpet  room  at  that  time 
other  than  Evans  and  the  defendant      The  State  closed. 

Dr.  W.  A.  Dnninger  testified  for  the  defense  that  he  examined  the  body 
of  B.  C.  Evans  after  death.  The  wound  in  the  breast,  which  was  the 
fatal  one,  showed  that  the  ball  ranged  down  ward  and  in  ward  from  the 
left  to  the  right.  Such  ränge  would  sometimes  indicate  the  position  of 
the  person  shot  at  the  time  of  the  shooting,  but  muscle  or  bone  would 
frequently  deflect  a  ball  and  cause  it  to  ränge  in  almost  any  direction. 

O.  L.  Harris  testified  for  the  defense  that  he  was  in  the  carpet  room 
and  saw  the  first  shot  fired.  He  had  just  stepped  through  the  east  open- 
ing  intö  the  carpet  room  and  reached  a  position  to  see  Evans  and  de- 
fendant when  the  first  shot  was  fired.  He  heard  defendant  say  something, 
to  which  Evans  replied,  but  he  did  not  understand  what  was  said  by  either. 
Evans  then  got  up  from  his  chair,  and  had  not  more  than  attained  an 
erect  position — ^perhaps  not  that — when  defendant  extended  his  band 
and  fired.  Evans  had  not  stepped  forward,  though  perhaps  he  had  par- 
tially  turned  his  body,  when  the  first  shot  was  fired.  The  witness  im- 
mediately backed  out  of  the  room,  and  did  not  see  Evans  fall.  He  saw 
nobody  in  the  carpet  room  except  Evans  and  defendant.  At  this  point 
the  defendant's  counsel  asked  the  witness  if,  a  few  minutes  after  the 
«hooting,  he  did  not  teil  Finch,  in  the  presence  of  McKnight,  that  the 
"  damned  lie  '*  passed  between  Evans  and  defendant,  and  that  when  Evans 
called  defendant  a  damned  liar  he  got  up  from  the  chair  and  took  two  or 
three  steps  towards  defendant  with  his  right  band  down  back  of  his  body? 
The  witness  replied  that  he  had  never  made  such  a  statement  to  anybody. 
He  told  Daggett  in  Finch's  presence  that  he  believed,  but  was  not  cer- 
tain,  and  could  not  State  it  as  a  fact,  that  Evans  gave  defendant  the 
damned  lie;  but  he  said  nothing  about  Evans  getting  up  from  his  seat 
and  stepping  towards  defendant  with  his  band  behind  him. 

Henry  Finch  for  the  defense  testified  that  he  heard  the  witness  Harris 
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make  a  statement  to  Daggett  a  few  minutes  af ter  the  killing.  Harris  told 
Daggett  that  he  was  present  and  eaw  the  first  shot  fired ;  that  one  or  the 
other  of  the  parties — he  did  not  know  which — passed  the  damned  lie; 
that  Evans  then  got  up,  when  defendant  told  him  not  to  advance,  bat 
that  he  did  make  a  move,  when  defendant  cornmenced  shooting.  The 
court  instracted  the  jury  that  the  testimony  of  this  witness  eould  be  con- 
sidered  for  no  other  purpose  than  to  contradict  the  witness  Harris. 

The  defendant  testified  in  his  own  behalf  as  follows:  ''Between  9  and 
10  o^clock  Mr.  Evans  came  down  into  the  störe  and  cornmenced  talking 
with  me.  He  asked  me  how  the  stock  was,  and  a  good  many  other  ques- 
tions.  He  then  said:  *  Mr.  Davis,  I  don't  think  I  will  need  your  Services 
any  longer  than  the  15th — and  this  is  not  all;  I  have  it  from  the  very  best 
Information  that  you  have  been  too  intimate  with  a  lady  here  in  the  house/ 
I  Said,  *Mr.  Evans,  what  lady  is  that?^  He  ßaid,  ^It  is  enough  for  you 
to  know  that  you  quit  on  the  15th,^  and  walked  off.  I  did  not  see  Mr. 
Evans  any  more  until  the  afternoon.  After  dinner  I  walked  up  and  down 
the  aisle  several  times,  and  King  asked  me,  '  Judge,  what  is  the  matter 
with  you  ?'  I  said,  *  Terry,  some  one  in  this  house  has  been  slandering  me, 
and  I  will  give  him  the  mischief  if  I  find  out  who  it  is.'  The  first  time 
that  I  saw  Mr.  Evans  he  was  behind  the  dress  goods  counter  talking  to 
some  one — I  f orget  who — and  I  passed  on  down ;  passed  by  the  counter  two 
or  three  times,  and  walked  into  the  carpet  room  a  time  or  two,  and  when 
I  saw  him  then  I  asked  him,  *Mr.  Evans,  I  think  I  have  a  right  to  know 
what  lady  you  have  reference  to,  sir.*    He  said,  'Davis,  you  know  well 

enough  who  I  have  reference  to;  and  Mrs. and  Miss ■ —  are  no 

better.'  I  said,  'Mr.  Evans,  if  you  make  that  accusation  you  are  a  liar/ 
He  said,  *  You  are  a  G — d  d — n  liar,'  and  then  he  raised  up,  advanced  to- 
ward  me,  threw  his  band  to  one  side  as  though  to  draw  a  pistol,  and  I 

commenced  shooting.     Mrs. ,  besides  those  I  have  mentioned,  was 

in  the  employ  of  the  B.  C.  Evans  Company.  She  and  I  were  eng^ed  to 
be  married  at  that  time,  and  had  been  for  a  long  time.  She  has  been  in 
the  house  about  three  years.  I  expect  that  she  is  still  there;  at  last  ac- 
counts  she  was.  I  have  not  seen  her  since.  I  have  not  opened  my  mouth 
before  about  this.     I  never  mentioned  a  word  of  this  to  her." 

To  contradict  the  defense  witness  Harris  by  showing  that  he  was  not, 
as  he  testified,  in  the  carpet  room  when  the  first  or  any  other  shot  was 
fired,  the  State  introduced  several  witnesses  who  testified  that  they  were 
in  the  immediate  neighborhood  of  the  Evans  Company  building  when  the 
shooting  began,  and  went  at  once  to  the  carpet  room.  None  of  them 
saw  any  person  go  into  the  störe  just  before  the  first  shot,  nor  come  out 
just  af terwards,  and  none  of  them  saw  any  person  in  the  front  part  of 
the  carpet  room  immediately  after  the  shooting,  other  than  Evans  and 
defendant. 
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6eo.  Clark,  S,  C.  Upshaw,  W.  M,  Perrill  and  B,  G,  Johnson,  for  ap- 
3)ellanty  on  motion  for  rehearing. — In  affirmiug  the  judgment  in  this  case 
this  court  bases  its  decision  upon  the  rule  laid  down  in  Bishop's  case,  de- 
cided  in  43  Texas,  390,  stating  that  the  rule  laid  down  is  "that  if  the 
Omission  in  the  Charge  is  a  material  error,  calculated  to  injiire  the  rights 
of  the  defendant,  though  not  excepted  to  at  the  time,  nor  a  special  charge 
asked,  the  judgment  will  be  reversed."  That  is  the  general  rule,  pre- 
Benting  as  the  Ultimatum  the  question  '^whether  the  error  was  material 
or  calculated  to  injure  the  rights  of  the  accused;'^  and  we  are  willing  to 
stand  bythat  rule  in  this  case,  and  if  we  do  so  this  case  will  finally  be  re- 
versed  on  rehearing. 

Yet  we  raust  not  forget  that  the  Bishop  case  itself  draws  a  streng  line 
of  distinction  between  a  defective  charge  actually  given  by  the  court  on 
the  question  at  issue^  and  a  total  failure  of  the  court  to  charge  on  the 
question  at  all,  because  the  Statute  requires  the  court  to  charge  "all  the 
law  applicable  to  the  case*'  in  some  form  or  another,  and  charging  in  bad 
form  or  inapt  terms  is  quite  a  diflferent  thing  from  failing  to  charge  the 
law  at  all  on  the  question  at  issue.  Let  us  examine  the  Bishop  case  a 
moment,  and  quoting  its  exact  langüage  we  will  prove  our  position  true. 
Bishop  was  tried  for  theft  of  an  animal.  There  was  some  evidencetend- 
ing  to  show  that  Bishop  took  the  animal  under  an  honest  mistake  of  own- 
erßhip.  The  court  failed  to  charge  the  jury  as  to  that  issue,  and  the 
defendant  did  not  except  to  the  Omission  nor  request  a  special  charge, 
nor  did  he  make  it  a  ground  for  a  new  trial.  The  Supreme  Court,  how- 
ever,  reversed  the  judgment  in  the  Bishop  case,  using  the  following 
langüage,  which  we  quote  literally  from  the  decision: 

**It  is  proper  to  notice  another  error  apparent  upon  the  record  in  order 
to  prevent  any  misconstruction  of  the  rules  that  have  been  announced  in 
connection  with  the  rule  by  which  this  court  is  governed  in  its  action, 
where  there  is  a  failure  on  the  part  of  the  court  below  to  charge  the  law 
applicable  to  the  case,  as  required  by  the  Code,  and  where  it  has  neither 
been  excepted  to  at  the  trial  nor  attempted  to  be  remedied  by  a  special 
Charge,  nor  made  a  ground  for  new  trial.'* 

After  stating  that  there  was  some  evidence  tending  to  show  that  the 
animal  was  taken  in  good  faith  by  Bishop,  and  that  the  court  had  failed 
to  Charge  upon  that  theory  of  the  case,  the  court  continues  its  decision 
in  these  words: 

"  The  evidence  tending  to  establish  such  a  defense  in  this  case  required 
such  a  Charge  to  be  given  in  some  shape  or  other  under  the  article  of  the 
Code  which  requires  that  *  the  judge  shall  deliver  to  the  jury  a  written 
Charge,  in  which  he  shall  distinctly  set  forth  the  law  applicable  to  the 
case,'  and  being  entirely  omitted  when  so  made  necessary  by  the  evidence 
adduced  on  the  trial,  its  Omission  appearing  of  record  on  appeal,  must  be 
held  to  be  agood  ground  of  error  by  this  court,  although  the  charge  in 
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this  respect  was  not  excepted  to  at  the  time  of  the  trial  nor  objected  to 
in  the  motion  for  new  trial/' 

This  is  the  exact  language  of  the  Supreme  Court  in  the  Bishop  case,  as 
printed  on  page  398  of  43  Texas  Reports,  and  by  this  rule  this  case  shoold 
be  reversed,  because  the  Court  of  Appeals  agrees  with  us  that  there  is 
eyidence  in  the  record  tending  to  show  murder  in  the  second  degree,  and 
that  the  court  below  "entirely  omitted*'  to  Charge  the  law  applicable  to 
the  case  as  made  by  said  evidence. 

Will  it  be  contended  now  that  it  is  not  material  error  to  entirely  omit 
to  Charge  on  murder  in  the  second  degree  when  it  is  admitted  that  there 
is  evidence  in  the  record  tending  to  fehow  murder  in  the  second  degree? 
The  Court  of  Appeals  states  in  the  decision  in  this  case  that  if  the  court 
had  charged  on  murder  in  the  second  degree  "it  is  possible  that  the  jury 
may  have  believed  that  appellant's  theory  was  true,"  and  that  *Mt  is  pos- 
sible that  they  may  not  have  believed  that  defendant  Davis  provoked  the 
diflSculty  to  have  a  pretext  to  slay  the  deceased,"  and  that  "it  may  be 
possible  that  murder  in  the  second  would  have  been  the  verdict."  This 
is  true,  and  the  rule  is  thus  laid  down  by  the  Supreme  Court  in  the  Luke 
Edmonson  case,  41  Texas,  499,  top  lines:  "  It  is  error  to  Charge  the  jury 
that  they  must  either  convict  of  murder  in  the  first  degree  or  acquit,  if 
by  any  possible  legitimate  construction  of  the  evidence  the  jury  might 
have  found  the  defendant  guilty  of  murder  in  the  second  degree."  Open 
the  book,  and  your  honors  will  read  it  there. 

This  honorable  court,  the  Court  of  Appeals,  also  uees  the  following^ 
language  in  deciding  the  Conner  case,  reported  in  23  Court  of  Appeala, 
378,  second  paragraph,  opinion  by  Judge  White:  "A  failure  to  define 
murder  in  the  second  degree  in  a  case  where  the  jury  upon  the  evidence 
might  have  found  the  defendant  guilty  of  the  less  offense  will  be  cause 
for  reversal,  whether  the  instructions  were  asked  or  not.*' 

Code  of  Criminal  Procedure,  article  677,  is  in  these  words:  '* After  the 
argument  of  any  criminal  cause  has  been  concluded,  the  judge  shall  de- 
liver  to  the  jury  a  written  charge,  in  which  he  shall  distinctly  set  forth  the 
law  applicable  to  the  case.''  This  court  has  decided  that  the  term  "the 
law  applicable  to  the  case''  means  "  the  law  as  applicable  to  every  legiti- 
mate issue  arising  f rom  the  evidence."  Cooper  v.  The  State,  22  Texas  Ct. 
App.,  419;  Parker  v.  The  State,  22  Texas  Ct.  App.,  105. 

In  the  case  of  West  v.  The  State,  2  Texas  Court  of  Appeals,  209,  and 
Williams  v.  The  State,  18  Texas  Court  of  Appeals,  409,  this  honorable 
court  held  that  the  failure  of  the  court  below  to  give  a  written  charge  in 
afelony  trial  was  necessarily  a  material  error  and  calculated  to  injure  the 
rights  of  the  defendant,  though  it  was  not  excepted  to,  and  the  casee  were 
reversed  on  that  ground  alone,  because  the  Statute  required  the  judge  in 
all  felouy  cases  to  deliver  to  the  jury  a  written  charge  upon  law  applicable 
to  the  case. 
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This  honorable  Court  of  Appeals  has  also  decided  in  nearly  a  hundred 
cases  that  ^'a  defendant  is  entitled  to  a  Charge  from  the  court  upoa  all 
the  issues  which  arise  upon  the  evidence^  so  that  the  jury  will  not  ignore 
bis  defenses;  and  however  improbable  his  evidence  may  seem  to  the  trial 
court,  it  is  his  right  to  have  its  truth  or  falsity  determined  by  the  jury, 
without  being  forestalled  by  the  Charge  of  the  court/'  See  Willson's 
Crim.  Stats,  sec.  2238,  p.  194,  and  the  large  number  of  Court  of  Appeals 
decisions  there  cited  by  Judge  Willson,  of  the  Court  of  Appeals. 

To  show  that  this  court  has  misconstrued  tl  e  ruling  in  the  Bishop  case 
and  overlooked  the  former  decisions  of  the  Court  of  Appeals  on  this  ques- 
tion,  we  quote  the  following  language  from  the  written  opinion  delivered 
in  this  case,  to-wit: 

'^The  piain,  simple  truth  is  that  an  honest,  conscientious  man  can  not 
read  this  record  without  concluding  that  the  appellant's  version  of  this 
case  was  sheer  fabrication;  but  it  may  be  insisted  by  counsel  for  appellant 
that  his  Version  may  be  true,  and  that  he  may  not  have  provoked  the  diffi- 
culty  or  produced  the  occasion  for  the  purpose  of  killing  deceased,  and 
hence  that  this  was  a  question  for  the  jury;  that  the  jury  should  have 
been  permitted  under  proper  Instructions  to  pass  upon  the  matter;  that 
while  the  jury  may  not  have  believed  he  acted  in  self-defense,  they  may 
have  believed  his  version  of  the  f acts  and  found  him  guilty  of  murder  of 
the  second  degree.  It  is  possible  that  the  jury  may  have  believed  that 
appellant's  theory  was  true,  and  it  is  possible  that  they  may  not  have  be- 
lieved that  he  provoked  the  diflSculty  or  produced  the  occasion  to  have  a 
pretext  to  slay  the  deceased,  and  it  may  be  possible  that  murder  in  the 
second  degree  would  have  been  the  verdict;  but  there  was  not  the  most 
remote  probability  the  jury  would  have  done  any  of  these  things,  and 
there  is  not  the  slightest  probability  that  appellant  was  injured  by  the 
Omission  to  Charge  on  murder  in  the  second  degree."  That  is  to  say,  that 
the  defendant's  evidence  tends  to  show  murder  in  the  second  degree,  and 
the  jury  might  have  believed  his  evidence  to  be  true,  and  might  have  re- 
tumed  a  verdict  of  murder  in  the  second  degree,  yet  that  the  court  was  jus- 
tified  in  failing  to  submit  his  evidence  to  the  jury  in  the  Charge  because 
the  court  believed  his  evidence  to  be  fabricated.  This  is  contrary  to  the 
decision  in  the  Bishop  case  itself,  because  the  Supreme  Court  in  deciding 
that  case  uses  this  language:  ''As  to  the  last  part  of  the  proposition,  it 
is  not  correct,  because  many  improbable  things  actually  do  oecur,  and 
when  detailed  in  evidence  as  part  of  any  matter  under  investigation  they 
are  not  to  be  discarded  from  the  consideration  of  the  jury  because  they 
are  improbable.  The  improbability  of  a  statemeut  of  a  witness  may  dimin- 
ish  his  credibility,  but  there  is  no  rule  of  law  prescribing  that  all  improb- 
able Statements  of  a  witness  must  be  discarded  from  the  consideration  of 
the  jury  in  arriving  at  the  truth  of  the  matter  because  they  are  improb- 
able/'   Bishop  V.  The  State,  43  Texas,  394,  lines  14-23. 


Digitized  by 


Google 


552  Texas  Ooükt  op  Appeals  Reports.  [Äusiin, 

As  to  the  proposition  that  the  court  below  was  justif  ed  in  ignoring  the 
defendant's  evidence  becauee  the  court  believed  bis  evidence  to  be  "fabri- 
cated/*  we  find  the  f oUowing  language  used  by  our  Court  of  Appeals,  Judge 
Clark  delivering  the  opinion,  in  the  case  of  Reynolds  v.  The  State,  8  Texas 
Court  of  Appeals,  412:  *'It  may  often  happen  that  the  testimony  in  de- 
fense has  been  fabricated,  and  that  so  inartistically  as  to  bear  upon  its  faoe 
an  air  of  improbability  or  actual  untruth;  but  even  then  the  court  is  not 
relieved  from  the  duty  of  considering  it  in  framing  bis  charge,  as  it  is  the 
right  of  the  defendant  to  have  its  truth  or  falsity  determined  by  the  jury, 
and  not  by  the  court  in  the  first  instance.  In  view  of  all  the  evidence 
elicited  on  the  trial,  it  is  more  than  probable  that  this  defense,  even  under 
a  proper  instruction,  would  have  had  no  appreciable  eifect  with  the  jury, 
and  would  have  been  discarded  altogether  by  them  in  reaching  their  con- 
clusion.  But  that  was  not  a  question  for  the  determination  of  the  court 
below,  and  can  not  be  with  this  court  on  appeal.  The  provinces  of  court 
and  juryare  plainly  and  rigidly  defined  by  law,  and  it  is  not  for  the  court 
to  act  upon  the  belief  that  the  jury  can  not  be  affecled  by  any  particular 
portion  öf  the  evidence.  Possibly  they  (the  jury)  may  entertain  an  alto- 
gether different  view  of  the  evidence,  as  is  their  undoubted  prerogative 
under  the  law/* 

Judge  White,  who  was  then  and  is  still  the  presiding  judge  of  our  Court 
of  Appeals,  concurred  in  the  above  opinion,  and  the  rule  has  never  been 
changed  and  is  still  the  law.  It  being  admitted  by  the  court  that  the 
defendant^s  evidence  in  this  case  tended  to  show  murder  in  the  second 
degree  and  that  the  issue  was  thus  raised,  and  that  the  jury  may  have  be- 
lieved  bis  evidence,  it  follows  that  the  Omission  to  charge  on  the  issue 
was  material  error,  calculated  to  injure  the  rights  of  defendant.  Judge 
Hurt,  of  our  Court  of  Appeals,  held  this  to  be  the  true  rule  in  bis  decision 
of  the  Vincent  case,  in  which  the  defendant  was  charged  with  theft  of 
an  animal,  and  relied  upon  the  evidence  of  one  witness  to  show  a  par- 
chase  of  the  animal  as  a  defense.     9  Texas  Ct.  App.,  303. 

Judge  Hurt,  in  deciding  that  case,  in  which  no  exception  was  taken  to 
the  Charge  nor  special  charge  asked,  uses  this  language:  ''The  facta 
proved  by  the  defendant  tend  to  the  formation  of  an  issue  on  the  pur- 
chase  by  defendant.  The  failure  to  give  the  defendant  a  square»  clean 
cut  Charge  upon  that  issue  would  strongly  tend  to  eliminate  it  from  the 
consideration  of  the  jury,  which  would  be  calculated  to  injure  the  rights 
of  the  defendant,"  and  for  this  error  the  case  was  reversed,  the  court 
stating  that  the  Omission  in  the  charge  was  not  excepted  to,  nor  a  special 
Charge  asked  on  the  question. 

This  rule  laid  down  by  Judge  Hurt  is  in  keeping  with  the  decision  in 
the  Bishop  case,  and  is  the  true  rule,  and  upon  a  reconsideration  by  the 
Court  of  Appeals  we  sincerely  believe  that  under  this  rule  this  case  will 
be  reversed,  as  the  Davis  case  is  clearly  within  this  rule,  the  issue  of 
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murder  in  the  second  degree  being  raised  by  the  evidence  and  not  charged 
npon  by  the  court. 

By  an  examination  of  the  decieion  of  the  Court  of  Appeals  on  the  mo- 
tion  for  a  rehearing  in  the  Blocker  case,  reported  in  27  Texas  Court  of 
Appeals,  40-43,  it  will  be  found  that  the  necessity  of  charging  upon  dif- 
ferent  degrees  of  an  offense  is  much  stronger  than  that  of  charging  upon 
<5ollateral  iesues  that  may  incidentally  arise  upon  the  trial,  because  all 
the  degrees  are  charged  by  the  indictment,  and  it  being  the  statutory 
duty  of  the  jury  to  fix  the  degree  of  the  offense  by  naming  it  in  their 
Terdict,  the  trial  court  can  not  Charge  the  jury  to  find  the  highest  degree 
if  there  be  any  evidence  whatever  tending  to  grade  the  offense  to  a  lower 
degree. 

The  Blocker  case  is  the  only  case  ever  decided  by  the  higher  courts  of 
the  State  of  Texas  in  which  this  distinction  has  been  drawn,  and  the 
rule  in  the  Blocker  case  has  never  been  assailed,  modified,  nor  changed. 

Judge  Willson  delivered  the  opinion  of  the  court,  Jndge  Hurt  and  Pre- 
eiding  Judge  White  concurring  in  the  opinion.  We  quote  the  following 
language  of  the  court  in  that  opinion,  to-wit: 

''It  is  only  where  there  is  no  evidence  tending  to  establish  a  particular 
grade  of  the  offense  that  a  Charge  as  to  such  grade  may  be  omitted;  and 
in  a  murder  case,  if  by  any  possible  legitimate  construction  of  the  evi- 
dence the  jury  might  convict  of  murder  in  the  second  degree,  the  law  of 
that  degree  must  be  given  in  the  Charge  to  the  jury.  Instances  are  com- 
paratively  rare  in  which  such  a  Charge  may  be  properly  dispensed  with. 
It  is  only  where  there  is  no  evidence  tending  to  present  that  issue  that 
auch  a  Charge  may  be  omitted.'' 

The  above  decision  was  called  forth  by  the  able  brief  filed  for  Blocker 
by  bis  distinguished  counsel,  Crawford  &  Crawford  and  R.  D.  Harrell,  who 
took  the  broader  ground  that  as  the  Statute  requires  the  jury  in  all  murder 
trials  to  find  and  State  in  their  verdict  the  degree  of  murder  in  case  of  con- 
viction,  the  court  could  in  no  qase  properly  fail  to  charge  upon  both  the 
degrees  of  murder.  Their  most  excellent  and  cogent  brief  is  printed  in 
füll  in  the  report  of  the  Blocker  case,  beginning  on  page  31  of  the  27 
Texas  Court  of  Appeals  Reports,  and  it  is  worthy  of  the  study  of  all  true 
lawyers  who  have  a  higher  regard  for  the  purity  of  the  law  than  they  have 
for  the  outcroppings  of  the  crude  and  uncultured  minds  that  are  gener- 
ally  the  illegitimate  parents  of  clamoring  public  opinion. 

In  passing  upon  said  proposition  in  the  Blocker  case,  "that  the  court 
fihould  in  all  murder  trials  charge  upon  the  two  degrees  of  murder,''  Judge 
Willson  uses  the  following  language: 

**  We  have  been  profoundly  impressed  with  the  strength  of  the  reason- 
ing  advanced  in  support  of  this  proposition.  Article  607  of  our  Penal 
Code  provides:  '  If  the  jury  shall  find  any  person  guilty  of  murder  they 
ßhall  also  find  by  the  verdict  whether  it  is  of  the  first  or  second  degree; 
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and  if  any  person  shall  plead  guilty  to  an  indictment  for  murder,  a  Jury 
ßhall  be  summoned  to  find  of  what  degree  of  murder  he  is  guilty;  and  in. 
either  case  they  shall  also  find  the  punishment/  This  provision  is  imper- 
ative, and  a  verdict  of  guilty  of  murder  without  specifying  the  degree 
of  murder  of  which  the  defendant  is  found  guilty  is  a  nullity.  It  un- 
questionably  confers  upon  the  Jury  the  power  to  fix  the  crime  in  the  sec- 
ond  degree,  when  it  ought,  under  the  law  and  facta,  to  be  fixed  in  the 
first.  This  power  of  the  Jury  to  find  the  degree  is  unrestricted,  and  can 
not  be  controlled  or  abridged  by  the  Charge  of  the  court,  or  by  the  Omis- 
sion of  the  court  to  submit  in  the  Charge  to  the  jury  the  issue  of  murder 
in  the  second  degree/' 

Judge  Willson,  proceeding  on  the  same  line,  says  f urther:  "  In  accord- 
ance  with  the  writer's  views,  it  has  been  held  in  other  States,  under  Stat- 
utes similar  to  ours,  that  the  court  can  not  deprive  the  jury  of  their  power 
and  right  to  fix  the  degree  by  imperatively  instructing  them  that  if  they 
find  him  guilty  they  must  find  him  guilty  of  murder  in  the  first  degree. 
Such  an  imperative  instrnction  is  regarded  as  an  unwarranted  assumption 
of  the  province  of  the  jury,  and  will  vitiate  a  conviction  of  murder  in  the 
first  degree.  In  this  State,  however,''  continues  Judge  Willson,  "  the  de- 
cisions  are  numerous  and  uniform,  holding  that  where  there  is  no  övidence 
from  which  by  any  possible  legitimateconstruction  the  jury  could  conclude 
that  the  homicide  was  murder  in  the  second  degree,  the  charge  as  to  the 
second  degree  may  be  omitted.  It  is  only  where  there  is  no  evidence  tend- 
ing  to  present  that  issue  that  such  a  charge  may  be  safely  omitted," 

This  decision  was  concurred  in  by  Judge  Hurt  and  Presiding  Judge 
White,  and  is  the  settled  law  of  this  State.  And  it  will  be  shown  by  the 
certificate  of  the  clerk  of  the  Court  of  Appeals  that  the  charge  in  the 
Blocker  case  was  not  excepted  to  nor  a  special  charge  requested.  We 
have  quoted  so  much  of  the  language  of  the  above  opinion  to  show  that 
the  Blocker  case  is  not  in  conflict  with  the  Bishop  case  nor  with  the 
Vincent  case,  but  that  the  principles  enunciated  in  the  Blocker  case  are 
more  applicable  to  the  Davis  case  now  at  bar  than  either  of  the  two  cases 
named,  because  the  Blocker  case  was  a  murder  case  involving  the  two 
degrees  of  murder,  while  both  the  Bishop  and  the  Vincent  cases  were 
theft  cases  in  which  there  are  no  degrees  to  be  passed  upon  by  the  jury* 
Therefore,  the  principle  of  charging  on  the  different  degrees  of  the  offense 
are  not  mentioned  either  in  the  Bishop  or  Vincent  case,  while  in  the 
Blocker  case  no  other  question  was  involved;  and  upon  this  point  alone 
the  Court  of  Appeals,  after  once  aflftrming  a  judgment  of  murder  in  the 
first  degree,  granted  the  rehearing  and  reversed  the  judgment  in  the 
Blocker  case. 

In  our  case — the  case  at  bar — it  is  admitted  by  the  court  in  the 
written  opinion  affirming  the  case  that  there  is  some  evidence  in  the 
record  tending  to  present  the  issue  of  murder  in  the  second  degree,  and 
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that  the  defendant's  evidence  may  have  been  believed  by  the  Jury,  and 
that  the  jury  may  have  found  a  verdict  of  murder  in  the  second  degree 
if  the  court  had  charged  on  murder  in  the  second  degree,  and  this  bring» 
it  squarely  within  the  decißion  in  the  Blocker  case;  and  we  feel  in  cur 
hearts  that  af  ter  a  mature  consideration  of  this  question  the  final  de- 
cisiön  of  your  honors  in  this  case  will  be  in  accordance  with  your  decision 
in  the  Blocker  case,  for  no  lawyer  can  say  that  it  is  not  the  true  mle. 

JF.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

JS.  M.  FurmaUy  also  for  the  State,  filed  an  able  and  exhaustive  brief 
on  the  original  hearing  and  in  the  reply  to  the  motion  for  rehearing. 

HüRT,  JuDGE. — This  is  a  conviction  for  murder  of  the  first  degree,  the 
penalty  being  death. 

Counsel  for  appellant  make  thirty-six  assignments  of  error.  We  have 
had  the  benefit  of  argument  in  support  of  several  of  these  supposed  en"ors, 
and  we  have  carefully  read  the  record  and  the  brief  for  the  appellant. 
The  conclusion  reached  is  that  there  is  no  such  error  in  this  record  as 
requires'a  reversal  of  the  judgment. 

We  desire  to  discuss  but  one  question — for  to  discuss  all  of  the  assign- 
ments would  require  the  wiiting  of  a  small  volume,  which  we  have  not 
the  time  to  do — remai'king,  however,  that  each  assignment  has  received 
our  most  caref  ul  examination. 

To  support  the  conviction  the  State  relies  upon  two  aspects  of  the  case, 
and  contends  that  if  either  be  true  fche  judgment  should  stand.  These 
aspects  are: 

First.  That  Evans  was  sitting  in  a  chair  reading  a  newspaper  when 
appellant  approached  him,  spoke  to  him,  and  before  Evans  arose,  with 
the  paper  still  in  bis  band,  fired  and  killed  him.  That  the  killing  was 
with  a  calm,  sedate  mind  and  formed  design. 

Second.  That,  conceding  appellant's  version  to  be  true,  to-wit :  "  That 
between  9  and  10  o'clock  of  the  morning  of  the  honiicide  deceased  came 
into  the  störe  and  commenced  talking  with  Davis,  and  said  to  him,  '  Mr. 
Davis,  I  don't  think  I  will  need  your  Services  any  longer  than  the  15th — 
and  this  is  not  all;  I  have  it  from  the  very  best  Information  that  you  have 
been  too  intimate  with  a  lady  in  the  house;'  that  defendant  replying, 
asked,  *What  lady  is  that,  Mr.  Evans?'  Evans  replied,  Walking  off,  'It 
is  enough  for  you  to  know  that  you  quit  on  the  15th;'  that  defendant  pro- 
ceeded  to  wait  on  customers;  that  in  the  afternoon,  Evans  being  in  bis 
Office  sitting  in  a  chair,  defendant  went  to  him  and  said,  'I  think  I  have 
a  right  to  know  what  lady  you  have  ref erence  to. '  Evans  answered,  *  Davis, 

you  know  well  enough  who  I  ref  er  to;  and  Mrs. and  Miss 

are  no  better;'  that  defendant  answered,  *  Mr.  Evans,  I  say  if  you  make 
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that  aocusatioD  you  are  a  liar !'  that  Evans  replied^  '  You  are  a  God  damned 
liar!'  raised  up  and  advanced  towards  defendant,  throwing  bis  band  to 
one  aide  as  if  to  draw  a  pistol,  when  Davis  shot  bim:''  admitting,  we 
say,  that  the  above  facts  are  true,  tbe  State  contends  that  then  other  facta 
and  circumstances  denionstrate  tbat  appellant  sought  E^ans,  revived  thiic 
matter  relating  to  the  women  for  tbe  purpose  of  provoking  a  difficulty  in 
Order  for  a  pretext  to  kill  Evans;  tbat  witb  a  cool^  calm,  and  deliberate 
mind  tbe  provocation  was  given,  or  the  occasion  was  produced,  and  hence 
tbere  was  no  mnrder  of  tbe  second  degree  in  tbe  case. 

We  bave  thus  stated  the  positions  of  tbe  State  Mrith  a  view  to  tbe  diB- 
cussion  of  tbe  only  question  we  desire  to  notice. 

Under  the  state  of  case  presented  by  the  testimony  of  tbe  appellant  bis 
connsel  contends  that  the  court  sbould  bave  submitted  the  qaestion  of 
mnrder  of  the  second  degree.  Was  it  in  tbe  case?  Ooansel  insists  tbat 
it  was^  and  that  hence  tbere  was  error  in  tbe  Charge  becanse  it  failed  to 
8nbmit  that  degree  of  bomicide  to  tbe  jury .  Tbe  learned  judge  sabmitted 
tbe  question  of  self-defense,  bat  only  one  degree  of  murder — tbe  first. 
Tbere  was  no  objection  to  tbe  Charge  for  this  Omission^  uor  did  connsel 
request  an  Instruction  upon  tbe  second  degree.  We  bave  reversed  agreat 
number  of  judgments,  in  all  manner  of  felony  cases,  for  this  Omission, 
thougb  tbere  was  no  charge  requested,  nor  objection  becanse  of  tbe  Omis- 
sion to  Charge  tbe  law  applicable  to  tbe  difFerent  phases  of  tbe  case.  Bat 
in  the  absence  of  requested  charges  or  objection  for  the  Omission,  what  is 
the  rule?  We  are  discussing-the  matter  upon  tbe  hypotbesis  tbat  mnr- 
4er  of  tbe  second  degree  is  presented  by  some  evidence  in  tbe  record. 
Tbe  rule  is  stated  in  Bishop's  case,  43  Texas,  390,  to  be  tbat  if  tbe  Charge 
is  erroneous  and  is  excepted  to  at  tbe  time,  tbe  judgment  will  be  reversed. 
But  thougb  erroneous,  if  not  excepted  to  or  proper  Instructions  requested, 
tbe  judgment  for  this  error  may  or  may  not  be  reversed.  If  tbe  Omission 
was  a  material  error — one  calculated  to  injure  tbe  rights  of  tbe  defend- 
itnt — thougb  tbe  error  is  called  to  tbe  attention  of  tbe  court  first  in  a 
motion  for  new  trial,  tbe  judgment  sbould  be  reversed. 

But  in  determining  wbetber  tbe  error  is  material  and  calculated  to  in- 
jure the  rights  of  the  accused  we  are  to  look  to  tbe  wbole  record  bearing 
upon  the  subject.  What  was  the  nature  of  the  testimony  supporting 
tbe  verdict?  Was  it  cogent  and  overwhelming?  What  the  character  of 
the  testimony  presenting  tbe  phase  or  theory  of  the  case  omitted  to  be 
noticed  in  the  Charge,  and  upon  which  Omission  error  is  assigned?  Was 
it  at  all  reasonable?  Did  it  present  a  theory  which  a  reasonable  mind 
could  entertain,  or  was  it  supported  by  such  testimony  as  was  remotely 
calculated  to  destroy  tbe  State's  case,  when  considered  in  connection 
witb  the  other  testimony  in  the  case  as  well  as  tbe  charge  as  a  whole? 
Was  the  phase  of  the  case  simply  an  addition  to  tbe  case  as  made  by  tbe 
State,  and  consistent  therewith,  or  was  it  in  direct  conflict  witb  tbe  State's 
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theory?  These  are  all  important  matters  to  be  considered  in  passing 
npon  the  materiality  of  the  Omission  or  error  so  as  to  properly  determine 
whether  the  error  was  calculated  to  in  jure  the  rights  of  the  accused. 

What  then  was  the  natnre  of  the  State's  eyidence.in  snpport  of  murder 
of  the  first  degree?  We  will  not  repeat  the  testimony,  but  will  say  that 
npon  the  first  phase  of  the  State's  case  it  ts  almost  absolutely  demon- 
Btrated^  not  only  by  the  positive  evidence  of  several  witnesses  but  by  all 
the  snrrounding  facts,  that  this  was  a  calmly  and  deliberately  planned 
assassination — that  the  appellant,  with  a  cool  and  deliberate  mind  and 
previously  formed  design,  approached  Evans^  who  was  sitting  in  a  chair 
reading  a  newspaper,  and  before  he  conld  rise  shot  him — an  unarmed 
man — and  continued  to  shoot  nntil  he  was  in  a  manner  dead. 

Upon  the  second  phase  of  the  case  the  surrounding  facts  place  it  be* 
yond  contradiction  that  appellant,  if  what  he  says  is  true,  calmly  and  de- 
liberately provoked  the  diflSculty — prodnced  the  occasion — with  but  one 
Single  purpose,  and  that  was  to  obtain  a  pretext  to  slay  the  deceased.  All 
of  the  facts  not  only  tend  this  way,  but  form  a  mighty  torrent  moving  ir- 
resistibly  to  this  conclusion. 

Now^  then,  this  being  the  nature  of  the  evidence  in  support  of  the  sec» 
ond  phase  of  the  case  contended  for  by  the  State,  we  can  concede  that 
what  the  appellant  swears  is  true,  and  still,  as  he  calmly  and  deliberately 
adopted  this  method  to  provoke  the  diflBculty  or  produce  the  occasion  with 
intent  to  slay  bis  victim,  there  is  not  only  no  self-defense  in  the  case  bnt 
there  is  no  murder  of  the  second  degree;  and  in  view  of  the  facts — the 
cogency  of  the  facts — the  overwhelming  conclusiveness  of  the  facts  in  sup- 
port of  murder  of  the  first  degree — if  a  charge  had  been  submitted  per- 
mitting  the  jury  to  find  a  less  degree,  no  Juror  with  the  least  degree  of 
intelligence,  unless  corrupt,  would  have  entertained  for  a  moment  the 
Suggestion  of  auy  theory  less  than  murder  of  the  first  degree.  The  piain, 
simple  truth  is  that  an  honest,  conscientious  man  can  not  read  this  re- 
cord  without  concluding  that  appellant's  Version  of  this  case  was  sheer 
fabrication. 

But  it  may  be  insisted  by  counsel  for  appellant  that  his  Version  may  be 
true,  and  that  he  may  not  have  provoked  the  difficulty  or  produced  the  oc- 
casion for  the  purpose  of  killing  deceased,  and  that  hence  this  was  a  ques- 
tion  for  the  jury,  and  that  the  jury  should  have  been  permitted  to  pasa 
npon  the  matter  under  proper  Instructions;  that  while  the  jury  may  not 
have  believed  that  he  acted  in  self-defense,  they  may  have  believed  his 
Version  of  the  facts,  and  found  him  guilty  of  murder  of  the  second  de- 
gree. It  is  possible  that  the  jury  may  have  believed  that  appellant's  the- 
ory was  true,  and  it  is  possible  that  they  may  not  have  believed  that  he 
provoked  the  difficulty  or  produced  the  occasion  to  have  a  pretext  to  slay 
the  deceased,  and  it  may  have  been  possible  that  murder  of  the  second 
degree  would  have  been  the  verdict;  but  there  was  not  the  most  remote 
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probability  that  the  jury  would  have  done  any  of  these  things,  and  hence 
there  is  not  the  elightest  probability  that  the  appellant  was  injured  by  the 
Omission. 

Now,  if  counsel  for  appellant  had  objeeted  to  the  Charge  of  the  court 
for  the  Omission  to  Charge  murder  of  the  second  degree,  or  had  requested 
a  Charge  upon  that  degree^  and  it  had  been  ref ased,  there  being  some  eri- 
dence  tending  to  present  this  degree  of  homicide,  we  might  have  been  re- 
quired  to  reverse  the  jadgment.  This,  however,  is  qiiite  doubtful,  because 
appellant's  theory  of  the  case  tends  only  to  meet  the  State's  first  phaae 
mentioned  above,  leaving  the  second  position  of  the  State  unquestioned — 
that  is,  that  appellant  calmly,.deliberately,  and  very  cautiously  provoked 
the  diflBculty  or  produced  the  occasion  for  bat  one  purpose — ^to  kill  the 
deceased. 

As  above  said,  we  have  very  carefully  exarained  the  record  in  the  light 
of  the  argument  and  brief  of  coansel  for  appellant,  and  in  view  of  the 
awfal  verdict  and  judgment  in  this  case;  but  we  have  failed  to  find  an 
error  requiring  a  reversal  of  the  judgment.  We  have  discassed  but  one 
question  in  the  record,  but  we  have  given  to  all  the  others  a  most  careful 
consideration,  and  we  do  not  believe  any  of  the  assignments  present  an 
error  for  which  the  judgment  should  be  reversed,  and  the  judgment  is 
therefore  afiBrmed. 

Aßrmed. 

Judges  all  present  and  concurring. 

[The  foregoing  opinion  on  the  original  hearing  of  this  appeal  was  de- 
livered  at  the  Tyler  Term,  on  December  12,  1889.  The  motion  for  re- 
hearing  filed  by  the  defense  was  taken  under  advisement,  transferred  to 
Galveston,  and  thence  to  Austin,  and  was  finally  disposed  of  by  the  opin- 
ion which  follows,  on  June  4,  1890.  The  case  is  now  reported  as  of  the 
Austin  Term. — Eeporter.] 

On  Motion  fob  Rehearing. 

HuuT,  JüDGE. — We  have  read  carefully  the  motion  and  brief  thereon, 
and  have  listened  with  pleasure  and  interest  to  the  arguments  for  and 
-against  the  same. 

As  in  the  first  opinion,  so  in  this,  we  will  discuss  but  one  question — all 
the  other  supposed  errors  being  met  by  the  brief  for  the  State. 

As  there  is  some  evidence  tending  to  reduce  the  ofPense  from  murder 
of  the  first  to  murder  of  the  second  degree,  though  its  force  be  ever  so 
weak,  trivial,  or  light,  counsel  for  the  motion  contend  that  it  is  not  only 
the  duty  of  the  court  below  to  instruct  the  jury  on  the  lesser  degree,  but 
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that  failnre  to  so  instruct  is  reversible  error  whether  or  not  the  Omission 
was  objeeted  to  at  the  time. 

We  concede  that  ander  such  a  state  of  case  it  would  be  the  duty  of 
*he  court  to  Charge  on  murder  of  the  second  degree,  because  this  is  re- 
quired  by  the  Statute.  But  as  there  were  no  objections  made  to  the  charge 
{because  of  this  Omission)  at  the  time,  so  as  to  bring  the  case  within  the 
provisions  of  article  685  of  the  Code  of  Procedure,  does  it  follow  that 
the  judgment  must  be  reversed  whether  the  defendant  excepted  to  the 
oharge  or  not?  This  is  the  question;  and  we  understand  that  counsel  for 
the  motion  assume  the  affirmative,  contending  that  if  there  be  any  evi- 
dence  tending  to  present  murder  of  the  second  degree  or  any  degree  of 
homicide  less  than  murder  of  the  first  degree,  the  judge  must  charge  on 
the  less  degree  or  dogrees  whether  requested  or  not,  and  that  a  f ailure  to 
do  so  will  work  a  reversal  of  the  judgment,  though  the  charge  was  not 
excepted  to  at  the  time. 

If  this  proposition  be  correct  the  party  who  falls  to  except  to  the  charge 
occupies  a  position  as  favorable  as  would  one  who  objects.  Diligence  in 
bringing  f orward  the  objection  at  the  earliest  opportunity  has  no  reward — 
the  caref ul  and  the  diligent  and  the  careless  or  negligent  standing  on  the 
fiame  plane. 

In  this  connection  we  call  attention  to  the  opinion  of  Roberts,  0.  J., 
in  Bishops's  case,  43  Texas,  390.  He  says:  "  This  diflference  in  the  rule, 
dependent  upon  the  time  when  the  objection.  to  the  action  of  the  court 
18  made,  is  in  harmony  with  the  rules  of  judicial  proceedings  generally, 
that  a  party  who  makes  an  objection  at  the  proper  time,  which  is  usually 
the  first  practical  opportunity,  shall  have  his  objection  more  favorably 
considered  than  if  it  had  been  inopportunely  delayed.''  In  the  above  the 
Chief  Justice  is  wrong  if  the  counsel  is  right. 

The  Statute,  as  is  well  known  to  the  profession,  provides  that  if  there 
be  error  in  the  charge  in  a  felony  case,  and  it  is  excepted  to  at  the  time 
of  the  trial,  the  judgment  should  be  reversed.  But  suppose  there  be 
error  and  the  accused  falls  to  except,  will  the  judgment  be  reversed  in 
all  such  cases?  By  no  means.  We  will  let  Chief  Justice  Roberts  state 
the  rule  applicable  to  such  a  state  of  case:  "It  is  to  be  particularly 
noticed  that  the  record  shows,  and  properly  by  a  bill  of  exception  shows, 
in  this  ca^,  that  this  charge  was  excepted  to  by  defendant's  counsel  at  the 
time  of  the  trial,  and  before  the  case  had  been  submitted  to  the  Jury,  and 
before  they  had  retired  to  consider  of  their  verdict ;  and  that  thus  an  oppor- 
tunity was  given  to  the  judge  to  correct  or  withdraw  the  charge  if  he  had 
deemed  it  to  have  been  improper,  upon  a  reconsideration  of  it  then  made 
before  the  final  Submission  of  the  case  to  the  jury.  This,  in  reference  to 
the  provisions  of  our  Code  of  Oriminal  Procedure,  will  be  found  to  be  an 
important  consideration  in  this  case  on  appeal  to  this  court,  by  the  ex- 
ceptions  having  been  made,  and  shown  by  the  bill  of  exceptions  to  have 
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been  made  at  the  time  of  the  trial,  and  to  be  mach  more  beneficial  to  the 
defendaut  than  if  not  then  made,  but  made  only  af terwards  on  a  motion 
for  a  new  trial/' 

*'If  such  a  Charge  is  not  excepted  to  at  the  time  of  trial,  bat  is  pre- 
sented  in  a  motion  for  new  trial,  which  is  the  next  point  at  which  it  could 
be  presented,  then  its  consideration  by  this  court  would  be  subject  to 
another  and  a  very  different  rule,  which.  would  be  whether  or  not  such 
Charge  was  an  error  which,  under  all  the  circumstances,  as  exhibited  in 
the  record,  was  'calculated  to  in  jure  the  rights  of  the  defendant,'  and 
which  is  prescribed  as  one  of  the  grounds  for  the  granting  of  a  motion  for 
a  new  trial,  in  the  following  language:  '  Where  the  court  has  misdirected 
the  Jury  as  to  the  law,  or  has  committed  any  other  material  error  calcn- 
lated  to  in  jure  the  rights  of  the  defendant/^' 

Of  what  degree  of  f orce  must  the  evidence  be  that  tends  to  establish  an 
offense,  or  tends  to  mitigate  the  ofPense  charged  in  order  to  require  & 
Charge  applicable  thereto?  Chief  Justice  Roberts  says  that  if  its  force  ia 
deemed  to  be  very  weak,  trivial,  or  light,  and  its  application  remote,  *' the 
court  is  not  required  to  give  a  Charge  upon  it/'  **  If,  on  the  other  hand, 
it  is  so  pertinent  and  favorable  as  that  it  might  be  reasonably  supposed 
that  the  jury  could  be  influenced  by  it  in  «rriving  at  their  verdict,  the  court 
should  Charge  so  as  to  f umish  them  with  the  appropriate  rule  of  law  npoa 
the  subject."  Bishop  v.  The  State,  43  Texas,  390.  Hence,  unlesß  the 
evidence  tending  to  present  a  less  degree  of  an  ofPense,  or  any  theory  of 
defense,  be  so  pertinent  and  forcible  that  it  might  be  reasonably  supposed 
that  the  jury  could  be  influenced  by  it  in  arriving  at  their  verdict,  a  failure 
of  the  court  to  charge  thereon  would  not  be  ground  for  reversal  in  the  ab- 
sence  of  exceptions. 

This  Position  is  in  exact  harmony  with  the  first  opinion  in  thiscase,  and 
in  accord  with  Bishop 's  case,  supra,  and  a  number  of  cases  decided  by  this 
court,  notably  Cunningham's  case,  17  Texas  Court  of  Appeals,  87;  Elam's 
case,  16  Texas  Court  of  Appeals,  34;  and  Leeper's  case,  decided  at  the 
present  term,  but  not  yet  reported.    See  also  Johnson's  case,  27  Texas,  758. 

Loose  expressions  upon  this  subject  can  be  found  in  the  opinions  of  this 
court,  but  the  principle  is  well  settled  and  is  absolutely  correct,  whether 
this  court  has  always  adhered  to  it  or  not,  that  in  the  absence  of  excep- 
tions to  the  Charge  of  the  court,  for  this  court  to  reverse,  the  evidence 
tending  to  present  a  phase  of  the  case  or  theory  favorable  to  the  accused 
must  be  so  pertinent  and  favorable  that  it  might  reasonably — not  poseibly 
— ^be  supposed  that  the  jury  could  be  influenced  by  it  in  arriving  at  their 
verdict.  Unless  the  evidence  be  of  such  a  character  no  injury  appears, 
no  injury  is  probable — not  possible,  hui  probable — and  unless  this  appears 
there  is  no  ground  for  revei'sal;  and  to  reverse  in  the  absence  of  proba« 
ble  injury  would  be  contrary  to  principle.  This  would  be  the  rule  as  to 
error  in  the  charge  of  the  court  though  excepted  to,  but  for  the  Statute» 
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Was  the  evidence  presenting  murder  of  the  second  degree  of  euch  f orce 
and  pertinency  as  to  render  it  reasonably  probable  that  the  jury  would 
have  been  influenced  thereby  in  arriving  at  their  verdict?  As  there  was 
no  eiception  to  the  charge  this  is  the  vital  question.  The  counsel  for  the 
motion  in  their  argument  carefully  avoided  a  discussion  of  this  question 
when  it  was  the  very  issue  for  discussion,  and  to  determine  this  issue  the 
facts  must  be  carefully  examined.  When  these  are  consulted,  instead  of 
presenting  murder  of  the  second  degree  with  such  force  and  pertinency 
as  would  render  it  reasonably  probable  that  the  jury  would  be  influenced 
thereby  in  arriving  at  their  verdict,  when  taken  as  a  whole,  this  degree 
of  homicide  is  very  feebly  or  lightly  indicated.  This  being  the  case  no 
injury  is  probable,  and  hence  no  reversible  error  is  made  manifest. 

We  are  of  the  opinion  that  there  is  no  reason  why  the  motion  for  re- 
hearing  should  be  granted,  and  it  is  therefore  overruled. 

Reheanng  refused. 

Judges  all  present  and  concurring. 


Luke  Garner  v.  The  State. 

Ifo.'  6S74,    Deddtd  June  4. 

1.  Byidence— Caaes  Distinguished. — "  Opinion  as  far  as  it  oonsists  of  a  State- 
ment of  an  effect  produced  on  the  mind  becomes  primary  evidence,  and  hence  admis* 
sible  wheneyer  a  condition  of  things  is  such  that  it  can  not  be  reproduced  and  made 
palpable  to  tbe  jury."  The  question  arising  upon  the  apparent  ages  of  two  minore,  as 
indicated  bj  their  physical  appearance,  the  court  under  the  above  ruie  properly  per- 
mitted  the  State  to  ask  a  witnees  what  age  the  physical  appearance  of  the  minors  indi- 
cated them  to  be,  and  the  witness  to  give  in  answer  the  impression  made  upon  his  mind 
b7  the  physical  appearance  of  the  minors.  Note  the  opinion  for  the  distinction  be* 
tween  this  and  Koblenschiag's  case,  23  Texas  Court  of  Appeals,  264. 

2.  Charge  of  the  Court.— Practice  in  ttisdemeanor  Cases  requires  that  a 
defendant  dissatisfied  with  a  charge  of  the  court  shall  both  except  to  the  charge  when 
giTen  and  ask  such  additional  charges  as  he  may  desire. 

8.  Same. — The  defense  requested  the  court  to  charge  the  jury,  in  effect,  that  be- 
fore  they  could  convict  they  must  believe  that  the  defendant  sold  the  intoxicating  liquor 
to  the  minors  without  the  written  consent  of  their  parents.  The  proof  clearly  showed 
the  absence  of  such  written  consent,  and  hence  did  not  raise  the  issue  presented,  where- 
fore  the  court  properly  refused  the  requested  Instruction. 
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Appeal  from  the  County  Court  of  Llano.  Tried  below  before  Hon. 
W.  S.  Maxwell,  County  Judge. 

The  conviction  was  for  selling  intoxicating  li(^ors  to  minors  without 
the  written  consent  of  their  pai*ents,  etc.,  and  the  penalty  assessed  by  the 
verdict  was  a  fine  of  125. 

The  proof  showed  conclusively  the  sale  of  the  intoxicating  liquor  to 
the  persons  named  in  the  indictment,  whose  ages  were  established  at  re- 
spectively  18  and  19  years. 
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No  brief  for  appellant. 
W.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

White,  Presidino  Jüdoe. — The  question  and  answer  which  the  conrt 
permitted  over  objection  of  defendant,  as  shown  by  bis  bill  of  exceptions, 
were:  Question:  "  What  age  did  the  physical  appearauce of  Luna  Wickß 
and  S.  R  Waits  indicate  them  to  be  in  October,  1888?"  Answer: 
**  From  the  physical  appearance  of  said  minors  in  October,  1888, 1  would 
take  them  to  be  minors  of  17  and  18  years  old.*'  Here  the  question  was 
as  to  the  effect  the  physical  appearances  produced  on  the  mind  of  the 
witness  himself  as  to  the  ages  of  the  minors.  In  Eoblenschlag's  case  the 
objection  to  the  evidence  was  that  the  witness  was  asked  and  permitted 
to  State  bis  opinion  as  to  how  others  would  be  impressed  by  the  physical 
marks  of  age,  and  such  evidence  was  held  inadmissible.  23  Texas  Gt 
App.,  264.  There  is  a  marked  difference  in  the  cases.  In  this  case  the 
evidence  sought  was  the  impression  made  upon  the  mind  of  the  witness 
himself,  and  not  bis  opinion  as  to  impressions  made  upon  the  minds  of 
Othei*s. 

*'  Opinion  as  far  as  it  consists  of  a  statement  of  an  eSect  produced  on 
the  mind  becomes  primaiy  evidence,  and  hence  admissible  whenever  a 
<^ondition  of  things  is  such  that  it  can  not  be  reproduced  and  made  pal- 
pable  to  the  jury."    Clark  v.  The  State,  ante,  189. 

Defendant  objected  to  the  court's  charge  upon  the  reasonable  doubt 
This  Charge  was  notas  definite  as  it  should  have  been,  but  the  defendant 
should  not  only  have  excepted  to  the  ^me,  but  should  also  have  asked 
such  additional  charge  as  was  desired.  Loyd  v.  The  State,  19  Texas  Ct 
App.,  321.  The  testimony  showed  without  dispute  that  the  minors  did 
not  have  the  written  consent  of  either  of  their  parents,  and  there  was  no 
issue  calling  for  the  special  charge  requested  by  defendant,  and  therefore 
the  court  did  not  err  in  refusing  to  give  it. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

Aßrmed. 

Judges  all  present  and  concurring. 


A.  B,  JoHKsoK  V.  The  State. 

No,  6S14-  Deeided  June  7. 
1.  Transfer  of  Gases  firom  District  Court,  etc.^The  '*  keeping  of  a  honse  for 
public  Prostitution,"  etc.,  is  an  olTense  of  whicli  the  County  Court  has  jorisdiction. 
The  Order  of  the  District  Court  trausferring  the  indictment  in  this  case  omitted  xha 
Word  "county**  before  "court,'' and  the  defendant's  plea  to  the  Jurisdiction  of  the 
Couniy  Court  is  based  upon  such  Omission.    Held,  that  the  Omission  is  a  manifest  der- 
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Ical  error,  wherefore  the  plea  was  properly  overruled.  It  can  not  be  presamed  that  the 
District  Court  intended  to  transfer  tbe  indictment  to  a  court  which  Ixad  no  Jurisdiction 
of  tbe  offense  cbarged. 

2.  Same— Amendment — Oertificate. — It  was  not  error  to  permit  tbe  certificate  of 
transfer  lo  be  ainended  by  affixing  tbereto  tbe  impress  of  tbe  seal  of  tbe  District  Court. 

S,  Eeeping  a  Disorderly  Houae,  etc. — ^Tbe  Act  of  April  4,  1889  (Gen.  Laws  of 
1889,  p.  83),  amending  article  339  of  tbe  Penal  Code,  can  not  be  invoked  in  tbe  prose- 
cution  of  a  defendant  for  a  violation  of  said  article  889  prior  to  tbe  date  upon  wbicb 
ibe  amendment  took  effect. 

4.  Same. — As  originally  defined  by  article  889 — and  tbat  article  in  its  original  form 
was  in  force  at  tbe  time  al^eged  in  tbis  indictment — a  disorderly  bouse  was  a  bouse 
•*  kept  for  tbe  purpose  of  public  Prostitution,  or  as  a  common  resort  for  prostitutes  or 
^MgranU,'*  The  indictment  in  tbis  case  describes  tbe  bouse  as  a  bouse  "kept  for  tbe 
purpose  of  public  Prostitution,  and  as  a  common  resort  for  prostitutes  and  'mgabonds.** 
Defendant  moved  to  quasb  tbat  part  of  tbe  indictment  wbicb  cbarged  tbat  tbe  bouse 
was  kept  as  a  resort  for  *  *  *  vagabonds.  Held,  tbat  tbe  motion  was  properly 
overruled;  but  "vagranf'  as  used  in  tbe  Statute,  and  *'yagabond"  as  cbarged  in  tbe 
indictment.  not  being  equivalent  nor  convertible  terms,  tbe  court  sbould  bave  stricken 
the  Word  "vagabond"  from  tbe  indictment  as  surplusage,  and  confined  tbe  proof  to 
the  cbarge  tbat  tbe  bouse  was  kept  for  tbe  purpose  of  public  Prostitution,  or  as  a 
eommon  resort  for  prostitutes. 

5.  Same — ^Evidence. — See  tbe  opinion  in  extenso  for  tbe  substance  of  evidence  held 
insufficient  to  support  a  conviction  for  keeping  a  disorderly  bouse. 

6.  Penalty— Charge  of  the  Court. — Instead  of  ameliorating,  tbe  amendment  in- 
ereased  tbe  penalty  prescribed  by  article  889  of  tbe  Penal  Code.  Tbe  defendant  did 
not  elect  to  be  tried  under  tbe  law  as  cbanged,  and  tbe  oourt  cbarged  tbe  jury  with 
respect  to  tbe  penaity  prescribed  by  tbe  said  article  at  tbe  time  tbe  offense  was  com- 
mitted.    Held,  correct. 

Appeal  from  the  County  Court  of  Mitchell.  Tried  below  before  Hon. 
W.  C.  McCallum,  County  Judge. 

The  opinion  sufficiently  states  the  case.  The  penalty  assessed  was  a 
fine  of  $250. 

JSmaUwood  &  Smith,  for  appellant. 

W.  L,  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiiiLSON,  JuDGE. — No  error  was  committed  in  overruling  the  defend- 
ant's  plea  to  the  Jurisdiction  of  the  County  Court.  It  is  evident  from  the 
record  that  the  Omission  of  the  word  **  county  "  before  the  word  **  court " 
in  the  order  of  transfer  was  a  clerical  mistake.  No  other  than  the  County 
Court  had  Jurisdiction  of  the  cause^  and  this  court  will  not  presume  that 
the  District  Court  intended  to  transfer  the  cause  to  a  court  not  having 
Jurisdiction  thereof. 

It  was  not  error  to  permit  the  certificate  of  transfer  to  be  amended  by 
affixing  thereto  the  impress  of  the  seal  of  the  District  Court.  Hasley  v. 
The  State,  14  Texas  Ct.  App.,  217;  McDonald  v.  The  State,  7  Texas  Ct. 
App.,  113. 
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It  iß  alleged  in  the  indictment  that  the  defendant  "  did  anlawf ully  keep 
a  honse  for  the  purpose  of  public  prostitutiou^  and  as  a  common  resort  for 
prostitntes  and  vagabonds" 

Defendant  moved  to  quash  that  portion  of  the  indictment  which  charges 
that  the  house  was  kept  9a  a  common  resort  for  pro8titu4;e8  and  vagabond«, 
which  niotion  the  court  overruled.  At  the  time  of  the  alleged  commission 
of  the  ofPense  article  339  of  the  Penal  Code  was  in  force,  and  that  article 
declares  a  disorderly  house  to  be  one  *'  kept  for  the  purpose  of  public  Pros- 
titution^ or  as  a  common  resort  for  prostitutes  and  vagrants"  This  defi- 
nition  has  been  changed  by  an  amendment  of  said  article  (Acts  1889,  p. 
33),  but  the  oflfense,  if  an  offense  was  committed,  having  transpired  prior 
to  Said  amendment  was  not  affected  thereby.  Penal  Code,  art.  18.  It  was 
not  error,  therefore,  to  overrule  the  motion  to  quash  said  portion  of  said 
indictment  upon  the  ground  that  it  charged  no  offense  against  the  law. 
But  we  think  the  motion  should  have  been  sustained  to  the  extent  of 
striking  out  the  word  'Wagabonds."  That  word  is  not  used  in  the  Stat- 
ute defining  the  offense,  and  it  is  not  equivalent  to  the  statutory  word 
''vagranf 

By  force  of  Statute,  common  prostitutes  and  professional  gamblers  are 
vagrants  (Penal  Code,  art.  385),  but  such  persons  are  not  necessarily 
vagabonds.  In  this  case  evidence  was  admitted  that  professional  gam- 
blers frequented  the  house  kept  by  the  defendant,  and  it  may  have  been 
upon  this  evidence  that  the  jury  convicted  the  defendant.  If  the  word 
vagrants  instead  of  the  word  vagabonds  had  been  used  in  the  indictment 
such  evidence  would  have  been  legitimate,  but  it  was  not  admissible  under 
the  Charge  that  vagabonds  resorted  to  the  house.  We  think  the  word 
**  vagabonds"  should  have  been  stricken  from  the  indictment  as  surplns- 
age,  and  that  the  evidence  should  have  been  confined  to  the  Charge  that 
defendant  kept  the  house  for  the  purpose  of  public  Prostitution,  or  as  a 
common  resort  for  prostitutes. 

Gonsidering  then  the  evidence,  excluding  that  which  relates  to  profes- 
sional gamblers,  we  are  of  the  opinion  that  it  does  not  Warrant  the  con- 
viction.  There  is  not  a  particle  of  evidence  that  defendant  kept  the 
house  for  the  purpose  of  public  prostitution.  He  kept  the  house  for  the 
purposes  of  selling  beer,  cigars,  etc.,  and  for  a  variety  theatre,  businesses 
licensed  by  law,  and  for  the  privilege  of  conducting  which  he  had  paid 
the  license  tax  imposed  by  the  law.  He  had  women  in  bis  employment 
in  said  house  who  bore  the  general  reputation  of  being  common  prosti- 
tutes, but  they  were  employed  in  the  conduct  of  his  legitimate  business, 
and  were  not  there  for  the  purposes  of  prostitution.  Women  of  soiled 
reputations  for  chastity  visited  the  house  to  witness  the  theatrical  Per- 
formances, and  to  purchase  such  articles  as  the  defendant  kept  for  sale 
and  as  they  desired.  It  was  not  a  hous&  kept  as  a  common  resort  for 
prostitutes  within  the  meaning  of  the  law,  so  far  as  is  shown  by  the  evi- 
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dence  before  us.     Harmes  v.  The  State,  26  Texas  Ot.  App.,  190;  McEl- 
haney  v.  The  State,  12  Texas  Ct.  App.,  231. 

There  was  no  error  in  the  charge  of  the  court  as  to  the  penalty.  By 
the  amendtnent  of  1887  to  article  339  of  the  Peual  Code,  the  punishment 
was  increased  and  not  ameliorated,  and  the  defendant  not  having  elected 
to  be  tried  under  the  law  as  changed,  it  was  proper  to  direct  the  punish- 
ment prescribed  by  said  article  as  it  was  at  the  time  of  the  commission  of 
the  offense.     Penal  Code,  art.  15. 

Because  the  court  erred  in  not  striking  from  the  indictment  the  word 
**Tagabonds,**  and  because  the  conriction  is  not  supporled  by  the  evi- 
dence,  the  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 


P.  BßEWEB  V.  The  State. 
No,  6846.    Decided  June  7. 

1.  Malicious  Mischief— Evidence.— On  bis  trial  for  wilf uUy  and  wantonly  wonnd- 
ing  a  bog,  the  accused,  having  adduced  evidence  which  tended  to  show  that  he  shot  the 
hog  in  his  field  while  trespassing  on  his  crop,  proposed  to  prove  that  his  fence  was  a 
lawful  fence,  and  that  the  stock  or  hog  law  prevailed  in  the  tenitoiy  within  which  his 
Said  field  was  situated,  and  that  under  the  said  law  a  lawfnl  fence  was  not  required  to 
be  a  hog  proof  fence.  Held,  that  the  proposed  evidence  was  admissible  to  rebnt  the 
wilfulness  and  wantonness  of  the  act,  and  its  exciusion  was  error. 

2.  Same — Charge  of  the  Court. — This  prosecution  was  maintained  ander  article 
080  of  the  Penal  Code.  The  evidence  raised  the  issue  whether  the  animal  was  wounded 
in  the  defendant*s  enclosure,  which  enclosure  was  surroonded  hj  an  insufficient  fence. 
ünder  such  proof  the  court  should  have  instructed  the  jury  that  if  thej  so  believed, 
the  offense  would  be  punishable  under  article  685  of  the  Penal  Code,  and  that  convic- 
tion  could  not  be  had  under  article  680. 

Appeal  from  the  County  Court  of  Stephens.  Tried  below  before  Hon. 
D.  W.  Hullum,  County  Judge. 

The  opinion  sufficiently  states  the  case.  The  penalty  assessed  by  the 
Terdict  was  a  fine  of  15. 

W.  Veale  £  Son  and  JF.  P.  Sebastian,  for  appellant. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Jüdge. — Appellant  was  convicted  under  article 
€80  of  the  Penal  Code  of  wilfully  and  wantonly  wounding  a  hog. 

Defendant  proposed  to  prove,  in  connection  with  his  other  testimony, 
which  went  to  show  that  the  hog  was  shot  by  him  in  his  field  and  while 
trespassing  upon  his  crop:  1.  That  his  fence  was  a  lawful  fence.  2.  That 
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what  was  known  as  '^the  stock  or  hog  law''  preyaUed  legally  in  the  lo- 
cality  including  bis  farm  and  premiseB,  and  that  under  said  law  it  was 
not  required,  in  order  to  make  a  f  ence  lawf  ul,  that  it  shonld  be  safficient 
to  keep  out  hogs,  etc. 

On  objection  by  the  State  this  eyidence  was  held  inadmissible  and  was 
excluded  by  the  court^  and  defendant  saved  bis  bill  of  exceptions. 

The  eyidence  was  admissible  as  tending  to  rebut  the  wilfnlness  and 
wantonness  of  the  act.     Willson's  Crim.  Stats.^  sec.  1169. 

Again^  upon  the  evidence  as  adduced  the  issue  was  clearly  raised  as  to 
whether  or  not  the  animal  was  wounded  in  defendant's  enclosnre,  which 
enclosure  was  sürroanded  by  an  insufficient  fence^  and  in  such  case  the 
court  should  have  instructed  the  jury  that  if  they  so  believed,  the  offenso 
would  be  punishable  under  article  685  of  the  Penal  Oode^  and  that  a  con- 
viction  could  not  be  had  upon  the  indictment  charging  the  offense  de- 
nounced  by  article  680.  Payne  v.  The  State,  17  Texas  Ct.  App.,  40; 
McRay  v.  The  State,  18  Texas  Ct.  App.,  331. 

Judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded, 

Jndges  all  present  and  concurring. 

I  28  666 

I  89  588  

I  28  566 

SO  666 

I  81  864 

1 1  566  William  Caldwell  v.  The  State. 

No.  6722.    Decided  Match  8.    Rehearing  rtfuud  June  7. 

1.  Practice — ^Evidence. — On  a  trial  for  marder  the  State  was  pennitted  to  intro- 
dace  in  evidence  a  piece  of  paper  wliich  was  found  pinned  to  tlie  fence  of  tlie  deceased 
at  the  point  whence  the  fatal  shot  was  fired,  and  on  which  there  was  certain  writing  in 
pencil.  The  proved  handwriting  of  the  defendant  was  used  as  a  Standard  of  compari- 
8on  whereon  expert  witnesses  identified  the  handwriting  on  the  piece  of  paper  as  that 
of  the  defendant.  It  was  f  urther  proved  that  the  piece  of  paper  was  a  leaf  f  rom  a  blank 
book  found  in  the  house  of  defendant,  which  book  belonged  to  and  was  used  by  bim  to 
write  in.  Held,  that  the  paper  and  the  writing  thereon  was  properly  admitted  in  evi- 
dence. 

2.  Same — Surprise.— The  ruling  of  the  court  refusing  to  pemiit  the  defendant  to 
reproduce  the  testimony  of  one  Dr.  M.  as  delivered  on  a  former  trial  was  not  error,  the 
other  proof  showing  that  the  said  witness  was  living,  was  a  resident  of  this  State,  and 
had  been  attached  as  a  witness  in  this  cause.  If  surprised  by  the  testimony  of  the 
State's  medical  witness  D. ,  and  he  desired  to  contradict  D.  by  the  testimony  of  the  ab« 
sent  witness  M.,  the  defendant  should  have  applied  for  a  continuance  or  postponement 
of  the  trial. 

3.  Murder  of  the  Second  Degpree— Chaxge  of  the  Ck>urt. — Murder  of  the  sec- 
ond  degree  not  being  raised  or  even  suggested  by  the  evidence,  the  trial  court  properiy 
refused  to  submit  that  degree  to  the  jury. 

4.  Alibi — Charge  of  the  Court.— On  the  issue  of  aWn  the  court  charged  the  jury 
as  follows:  **  If  the  jury  entertains  a  reasonable  doubt  as  to  the  presence  of  the  de- 
fendant at  the  place  where  the  deceased  was  killed  (if  killed)  at  the  time  of  such  kill> 
ing,  the  jury  should  acquit  the  defendant."    Held,  correct  and  sufficient 
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6.    MiudAT— Fact  Oasa — See  the  Statement  of  the  case  for  evidenoe  wldch,  thoogli 
dzcumstantial,  is  hdd  sufficient  to  sapport  a  capltal  conviction  for  marder. 
On  Motion  for  Rehearing. 

0.  Murder— Indictment. — ^The  cbarging  part  of  tbe  indictment  was  as  follows: 
•  ♦  *  **that  William  Cald well,  ♦  ♦  ♦  on  or  about  the  Ist  day  of  August,  in 
the  year  of  our  Lord  1888,  with  force  and  arms,  in  the  said  county  of  Fort  Bend,  and 
State  of  Texas,  did  tben  and  there  unlawfully,  and  wit^  express  malice  aforethougbt, 
kill  one  J.  M.  Shamblin,  by  shooting  him  with  a  gun."  This  indictment  is  objected  to 
upon  the  grounds:  1.  That  it  falls  to  charge  that  the  accused  mvrdered  the  deceased. 
2.  That  it  omits  to  charge  the  time  and  place  of  the  shooting.  3.  That  it  omits  to 
Charge  the  iniliction  of  a  mortal  wound.  4.  That  it  omits  to  charge  the  date  of  the 
woanding  and  the  date  of  the  death.  5.  That  it  falls  to  charge  that  the  shooting  was 
done  unlawfully  and  with  malice  aforethougbt.  6.  That  it  is  fatally  defective  for  want 
of  certidnty.  But  Tield,  that  none  of  the  objections  are  miuntainable,  and  that  the  in- 
dictment is  sufficient.  See  the  opinion  on  the  motion  for  rehearing  for  an  elaborate  dis- 
cossion  of  the  exceptions  seriatim. 

Appeal  from  the  Criminal  District  Court  of  Harris,  on  change  of 
venue  from  Fort  Bend.     Tried  below  before  Hon.  C.  L.  Cleveland. 

This  conviction  was  in  the  first  degree  for  the  murder  of  J,  M.  Sham^ 
blin,  in  Fort  Bend  County,  Texas,  on  the  night  of  August  1, 1888.  The 
death  penalty  was  assessed  by  the  jury. 

W.  D.  Fields,  the  father-in-law  of  the  deceased,  was  the  first  witness  for 
the  State.  He  testified,  in  substance,  that  he  and  the  deceased  lived  in 
Fort  Bend  County,  in  houses  situated  between  one  and  two  miles  apart. 
The  shooting  of  deceased  occurred  earlyon  the  night  of  August  1, 1888, 
at  which  time  the  deceased  was  in  the  hallway  of  his  house,  the  front  door 
of  the  hallway  being  open.  It  was  about  9  o'clock  on  that  night  that  the 
witness  heard  of  the  shooting.  He  repaired  at  once  to  the  deceased's 
house  and  f  ound  the  deceased  lying  on  the  floor  of  the  hall.  He  was  then 
alire,  and  lived  until  2  o'clock  p.  m.  of  the  next  day.  Death  was  caused 
by  bnck  shot  wounds  in  the  side  and  stomach, 

The  deceased's  house  was  a  building  of  four  rooms  with  a  twelve-foot 
hall  in  the  centre.  It  faced  north  and  the  front  hall  door  opened  on  a 
gallery.  The  said  front  door  was  about  three  feet  wide.  The  house  stood 
on  blocks  about  eighteen  inches  above  the  ground.  The  yard  fence — 
about  four  feet  high  and  constructed  of  plank  five  or  six  inches  wide,  with 
Spaces  of  four  or  five  inches  between  them — bounded  the  house  in  front  at  a 
distance  of  about  twenty  steps  from  the  gallery.  The  fence  gate  fronted 
the  gallery.  The  ground  for  a  distance  of  about  sixty  steps  from  the  gate 
and  fence  in  front  was  covered  with  matted  Bermuda  grass.  Loose  plowed 
ground  intervened  between  that  point  and  a  gate  entering  a  field,  which 
field  was  wire  fenced  for  a  distance  of  about  600  yards  in  front  of  the 
house. 

When  witness  reached  deceased^s  house  he  found  a  table  standing  in  the 
centre  of  the  hallway,  about  twelve  or  fourteen  feet  back  from  the  front 
door.     A  lighted  lamp  and  a  Bible  were  on  that  table.     Witness  found  a 
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back  shot  in  the  Bible,  and  saw  wbere  other  bück  shot  bad  stmck  the  table 
after  passing  tbrongb  tbe  doorway.  The  table  was  about  three  feet  high, 
and  was  nearer  the  left  wall,  entering  the  door,  than  the  right.  The  wit- 
ness  f ound  some  brown  paper  wadding  on  the  gallery  soon  after  he  reached 
the  bonse;  and  at  about  10  o'clock  on  that  night,  while  standing  on  the 
gallery,  he  observed  a  white  object  on  the  outside  of  the  fence  in  front  of 
the  house,  about  five  feet  to  the  left  of  the  front  yard  gate  and  about  three 
feet  above  the  ground.  The  witness,  Dr.  Mayfield,  and  others  went  to  that 
white  object  and  f ound  it  to  be  a  piece  of  white  paper  tacked  to  the  fence. 
The  witness  took  that  paper  to  the  light  in  the  house,  and  together  with 
the  other  gentlemen  examined  it.  It  showed  to  be  a  leaf  f  rom  a  blank  time 
book — having  the  days  of  the  week  printed  inside  of  ruled  lines  on  the 
top  margin — and  was  about  ten  inches  wide  by  fif  teen  inches  long.  It  had 
one  of  H.  H.  Frost's  bill  heads  pasted  at  the  top,  and  under  it  were  certain 
words  which  appear  elsewhere  in  this  report.  The  said  writing  was  in  lead 
pencil,  and  in  a  bold,  piain  band.  The  paper  now  exhibited  in  evidence 
was  the  same  identical  paper.  The  witness  took  charge  of  and  retained 
possession  of  that  paper  until  he  delivered  it  to  the  clerk  of  the  Criminal 
District  Court  of  Harris  County,  It  had  undergone  no  change  since  it 
was  taken  by  the  witness  from  the  fence. 

Immediately  upon  bis  arrival  at  the  house  of  the  deceased  on  the  night 
of  the  assassination  the  witness  sent  to  a  neighboring  convict  camp  and 
borrowed  some  bloodhounds.  Immediately  upon  the  arrival  of  the  dogs 
they  were  taken  to  the  place  at  the  fence  where  the  paper  was  f onnd  tacked. 
They  at  once  took  the  trail,  and  followed  down  on  the  ontside  of  the  yard 
fence,  across  the  patch  of  matted  Bermuda  grass  and  across  the  plowed 
ground  to  the  big  gate  entering  the  field,  and  in  the  direction  of  the  def  end- 
ant's  mother's  house,  where  the  defendant  lived.  After  going  600  or  800 
yards  in  that  direction  the  dogs  were  called  off,  it  being  decided  to  postpone 
further  investigation  until  morning.  The  convict  guard  who  had  charge 
of  the  dogs  went  back  to  bis  camp  that  night,  promising  to  retum  with  the 
dogs  on  the  next  morning,  which,  however,  he  failed  to  do. 

After  daylight  on  the  next  morning  the  witness  went  to  the  point  across 
the  plowed  ground  to  which  the  dogs  had  trailed  the  previous  night. 
There  he  found  the  tracks  of  two  difPerent  persons,  one  being  a  large 
shoe  track,  and  the  other  a  barefooted  track.  He  trailed  those  tracks  to 
the  large  gate  entering  the  field,  where  they  went  out,  and  at  that  point 
found  the  same  two  tracks  where  they  entered  the  field  and  went  in  the 
direction  of  the  deceased's  house.  He  followed  them  to  within  sixty 
Steps  of  the  deceased *s  fence,  where  they  Struck  the  matted  Bermuda  grass 
and  could  be  followed  no  farther.  The  barefooted  track  the  witness  iden- 
tified  at  once  as  the  track  of  Henry  Caldwell,  the  brother  of  the  defend- 
ant. It  showed  the  distinguishing  peculiarity  of  Henry  Caldwell's  foot, 
with  which  witness  was  familiär — an  overlapping  great  toe  of  extraordi- 
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nary  length  on  one  f  oot.  The  witness  knew  that  track  and  its  remarkable 
pecnliarity  so  well  that  he  could  designate  it  among  any  number  of  tracks. 
The  large  shoe  track  corresponded  in  size  and  appearance  with  the  shoes 
of  defendant.  Defendant  and  his  brother  Henry  lived  with  their  mother 
in  a  hoose  on  the  witness^s  place. 

Soon  after  diecovering  the  foot  tracks  the  witness  and  sherifp  Garvey, 
who  meanwhile  had  arrived^  rode  to  the  house  of  the  defendant^s  mother. 
Just  before  reaching  the  house  they  saw  the  defendant  standing  at  a 
wagon  in  the  yard  on  the  opposite  side  of  the  house.  Garvey  immedi- 
ately  started  around  the  house^  but  when  he  reached  the  wagon  the  de- 
fendant had  disappeared.  A  woman  who  was  with  the  defendant  at  the 
wagon  when  witness  and  Garvey  first  came  in  sight  of  the  house,  was 
then  discovered  down  in  a  cotton  patch,  and  Garvey  sent  the  witness  to 
see  that  woman.  She  told  witness  that  defendant  had  gone  to  a  certain 
point.  AVitness  went  to  that  point  but  failed  to  find  defendant.  He 
then  returned  to  defendant's  house  and  found  the  defendant  in  the  cus- 
tody  of  Garvey.  A  woman  named  Martha  Hall  and  one  of  the  sisters 
of  the  defendant  were  then  in  the  house.  The  witness  then  made  a 
search  of  the  defendant's  house.  He  found  an  Enfield  rifle  which  would 
discharge  huck  shot,  and  which  showed  to  have  been  discharged  within 
the  previous  12  or  18  hours.  He  also  found  some  bück  shot  similar  to 
the  one  he  found  in  the  Bible  at  the  house  of  the  deceased,  and  a  quan- 
tity  of  brown  paper  similar  in  every  respect  to  the  brown  paper  wadding 
he  found  on  the  deceased's  gallery.  Garvey  found  in  the  defendant's 
house  a  red  and  white  check-backed  blank  time  book,  which  book  the 
witness  examined  on  reaching  Bichmond.  Comparison  showed  the  paper 
found  by  witness  on  the  deceased^s  fence  to  be  a  leaf  from  that  book. 
The  book  still  contained  a  part  of  the  page  cut  from  it.  The  irregulari- 
ties  on  the  edge  of  that  piece  fitted  the  irregularities  on  the  edge  of  the 
paper  in  evidence.  The  ruled  lines,  the  letters  at  the  top,  and  the  num- 
ber of  the  page  fitted  and  corresponded  to  a  nicety.  The  book  now  exhib- 
ited  in  evidence  was  the  book  referred  to  by  witness. 

Mr.  H.  H.  Frost,  whose  bill  head  appearspasted  on  the  paper  in  evidence, 
departed  this  life  in  Richmond,  in  August,  1889.  He  was  the  proprietor 
of  the  '*Ked  Hot"  saloon  in  Richmond  at  the  time  deceased  was  assassin- 
ated.  He  had  a  quantity  of  bill  heads  similar  to  the  one  in  evidence  scat- 
tered  about  his  saloon  within  the  reach  of  customers  or  visitors.  De- 
fendant was  a  f requent  visitor  at  that  saloon.  A  certain  point  on  the  road 
between  the  witness^s  house  and  Richmond  was  the  scene  of  a  recent  Dem- 
ocratic  barbecue,  and  nailed  to  a  tree  at  that  point,  within  view  of  trav- 
elers on  the  road,  was  a  Democratic  motto  bearing  the  words,  **  Grandpa 
Harrison's  pants  won't  fit  Benny!''  The  defendant  could  both  read  and 
write.  On  the  Tuesday  preceding  the  assassination  the  witness  met  the 
defendant  on  the  road  near  the  said  Democratic  barbecue  ground,  on  which 
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occasion  the  defendant  told  him  he  had  been  to  Richmond  to  execate  a 
bail  bond  under  a  Charge  of  having  f raudulently  branded  a  coIt.  At  th» 
time  of  the  killiug  of  deceaeed  the  defendant  and  his  father  were  ander 
indictment  for  the  thef  t  of  a  bale  of  cotton  from  the  witneas's  gin.  De* 
oeased,  who  traced  and  recovered  the  cotton,  was  the  principal  witness  for 
the  State  against  the  defendant.  The  witness  was  also  a  witness  against 
defendant.  Likewise  was  one  Ike  Brown,  who  met  a  mjsterions  death  in 
April,  1888,  during  the  Session  of  the  District  Court  before  which  the 
cotton  case  against  defendant  was  pending.  Defendant's  father  escaped 
arrest  in  the  cotton  case,  and  was  still  a  fugitive  from  justice. 

To  have  inflicted  the  fatal  wounds  on  the  deceased  as  described  bj  the 
witness^  a  person  wonld  have  to  stand  at  the  point  about  where  the  wit- 
ness found  the  paper  tacked  on  the  fence.  The  distance  from  that  point 
at  the  fence  to  where  the  deceased  was  said  to  be  seated  at  the  table  in 
the  hall  when  shot  was  about  twenty-five  steps.  Previous  to  the  disco?- 
ery  of  the  paper  on  the  fence  the  witness  was  of  opinion  that  some  person 
from  Richmond  fired  the  fatal  shot.  Deceased,  who  was  conscious  and 
clear  headed,  expressed  the  belief  that  the  shot  was  fired  by  one  of  two 
negroes — Mose  Richey  and  Jeff  Kemp — acting  together.  But  after  he 
discovered  the  paper  and  read  the  writing  on  it,  the  witness  told  deceased 
that  he  was  doing  Richey  and  Kemp  an  injustice  by  accusing  them,  as 
he,  witness,  was  satisfied  that  the  shot  was  fired  by  William  CaldwelL 
Deceased  was  not  populär  with  the  negroes  in  the  neighborhood,  and  had 
''had  words'*  with  many  of  them.  Martha  HalFs  reputation  for  truth 
and  veracity  was  bad.  Sheriff  Oarvey  died  in  August,  1889.  He  was 
alive  and  testified  on  the  former  trial  of  this  case. 

Mrs.  Shamblin,  the  widow  of  the  deceased,  testified  for  the  State  that 
the  deceased  was  shot  early  on  the  night  of  Wednesday,  August  1,  1888. 
He  was  in  the  hallway  of  his  own  house  when  shot.  At  that  time  the 
witness  was  seated  on  a  sofa  in  the  hall.  A  table  stood  in  the  hallway 
nearly  on  a  line  with  the  front  door,  but  nearer  the  west  than  the  east 
wall.  A  lighted  lamp  and  a  Bible  were  on  the  table.  The  witness's  sis- 
ter  was  seated  at  the  table  on  the  east  side,  and  the  defendant  in  a  chair 
on  the  west  side,  his  side  and  face  quartering  toward  the  front  door,  which 
was  Standing  wide  open.  The  witness's  baby  was  playing  on  the  floor. 
Suddenly,  without  warning,  somebody  fired  a  gun  through  the  front  door 
from  a  point  in  the  direction  of  the  front  yard  fence,  and  the  deceased 
feil  forward,  shot  in  the  side  and  stomach.  The  witness  sent  at  once  for 
W.  D.  Fields,  her  father,  and  Dr.  Mayfield.  Deceased  died  about  2  o'clock 
p.  m.  on  the  next  day.  Before  his  death,  and  while  he  was  conscious  and 
in  his  right  mind,  he  said  that  he  ''was  hopelessly  shot,'' and  that  he  be- 
lieved  Mose  Richey  and  Jeff  Kemp  were  the  assassins.  Witness  and  her 
sigter  were  in  and  about  the  front  yard  about  sunset  on  the  fatal  evening 
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and  witness  knew  that  at  that  time  no  paper  was  adhering  to  the  fence. 
It  was  placed  there  after  Bunset. 

Gaptain  R.  E.  Hanney  testified  for  the  State  that  he  knew  T.  J.  Garyey, 
sheriff  of  Fort  Bend  County,  prior  to  his  death.  Garvey  testified  on  the 
former  trial  of  this  case^.and  witness  was  present  and  heard  his  testimony. 
Oarrey  testified  on  that  trial  that  he reached  deceased's  house early  onthe 
morning  after  the  assassination;  that  he  saw  and  read  the  paper  found  by 
Fields  on  the  fence;  that  he  and  Fields  then  went  to  defendant's  honse; 
that  before  reaching  the  honse  he  saw  the  defendant  at  a  wagon  in  the 
yard  on  the  opposite  side  of  the  house;  that  he  rode  around  the  hoase  to 
the  wagon,  but  found  that  defendant  had  gone,  leaving  his  sister  and 
Martha  Hall  at  the  wagon;  that  he  told  Martha  Hall  to  go  to  defendant 
in  the  neighboring  thicket  and  teil  him  that  he,  Garvey,  only  wanted  to 
serve  him  with  a  subpoena  as  a  witness,  and  to  come  back;  that  while 
Martha  Hall  was  gone  to  the  thicket  he  went  into  the  house  and  found 
Cornelia  Caldwell,  the  defendant^s  mother,  in  bed  complaining  of  being 
sick;  that  he  asked  her  for  a  piece  of  paper  on  which  to  write  a  note; 
that  from  a  trunk  under  the  bed  Cornelia  got  a  red  and  white  check- 
backed  blank  book — the  one  in  evidence;  that  he  then  asked  her  for 
some  water,  and  that  while  she  was  gone  into  another  room  to  get  the 
water  he  secreted  the  book  on  his  person,  and  afterwards  took  it  to  Rich- 
mond;  that  about  the  time  Cornelia  brought  him  the  water  he  saw  Martha 
Hall  get  a  sack  of  clothes,  whereupon  he  made  her  pilot  him  to  defend- 
anfs  place  of  concealment  in  the  thicket,  where  he  arrested  him.  The 
witness  Hanney  testified  further  that,  as  district  attorney,  he  had  tried  as 
many  as  a  hundred  cases  since  the  previous  trial  of  defendant  for  this  of- 
fense,  and  among  them  the  case  against  defendant  for  the  theft  of  a  bale 
of  cotton.  On  that  trial  he  reproduced  the  testimony  of  the  deceased  be- 
fore the  examining  court,  and  upon  that  testimony,  and  the  testimony  of 
Bill  Eaton  and  others,  he  secured  the  conviction  of  the  defendant  for  the 
theft  of  the  cotton,  with  a  two  years  term  in  the  penitentiary  assessed  as 
punishment. 

Harvey  Ross  testified  for  the  State  that  he  passed  the  house  of  the  de- 
fendant about  sundown  on  the  fatal  day.  Stopping  at  the  defendant's  door 
for  a  minute,  the  witness  observed  the  defendant  sitting  in  his  house 
writing.  He  had  a  blank  book  with  a  red  and  white  checked  back  resting 
on  his  lap.  The  paper  upon  which  he  was  writing  appeared  to  be  about 
as  long  and  as  wide  as  the  book.  It  was  resting  on  the  book.  When  de- 
fendant observed  the  witness  within  three  or  four  feet  of  him  he  quit 
writing,  and  placed  his  arm  over  the  paper  on  which  he  had  been  writing. 
The  book  resembled  the  book  in  evidence.  Martha  HalFs  repotation  for 
truth  and  veracity  was  very  bad.  The  witness  and  defendant  had  a 
quarrel  some  time  before  the  killing  of  deceased. 

Ella  Brown  testified  for  the  State  that  previous  to  the  killing  of  de- 
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ceased,  the  defendant^  in  conversations  with  her  about  the  cotton  theft 
case  against  him,  told  her  that  deceased  was  a  witness  against  him  in  that 
case,  but  that  the  witnesses  against  him  in  that  case  would  never  appear. 
Witness  did  not  know  what  he  meant  by  that  remark.  He  also  said  that 
he  had  "three  pegs  to  drive  into  the  ground/'  and  that  when  he  "got 
them  driven  the  people  would  stop  and  wonder."  On  her  cross-examin- 
ation  this  witness  said  that  she  did  not  like  the  defendant— did  not  care 
whether  he  was  hung  or  not,  and  that,  so  far  as  she  was  concemed,  ehe 
was  willing  for  defendant's  case  to  be  committed  to  Christ.  Witness's 
husband  was  a  stout,  healthy  man  uutil  he  had  a  '^falling  ouf  with  de- 
fendant, when  he  died  suddenly  and  mysteriously.  Witness  had  often 
Seen  defendant  write  notes  to  his  sweetheart,  at  the  störe,  some  of  which 
«he  carried  and  delivered  for  him.  All  of  the  notes  he  wrote  in  witness's 
presence  he  wrote  on  leaves  torn  from  the  book  in  evidence. 

William  Eaton,  the  father-in-law  of  the  defendant,  testified  for  the 
State  that  a  short  time  before  the  killing  of  deceased  the  defendant  told 
him  that  none  of  the  witnesses  against  him  in  the  cotton  stealing  case 
would  appear  in  court.  Witness  was  a  witness  against  him  in  that  case, 
but  at  the  time  of  the  conyei*sation  referred  to  had  not  been  subpoenaed. 
About  sunset  on  the  evening  of  the  fatal  day  the  witne6s,saw  the  defendant 
at  his,  defendant's,  house,  with  an  Enfield  rifle  in  his  band.  Witness  knew 
Martha  Hall,  who  lived  at  defendant's  house  at  the  time  of  the  tragedy. 
He  saw  the  said  Martha  leave  the  defendant's  house  about  thirty  minntes 
before  sunset  on  the  evening  of  the  fatal  day.  She  went  in  the  direction  of 
the  house  of  Josephine  Counsel.  He  next  saw  the  said  Martha  between 
8  and  9  o'clock  on  the  next  morning  going  towards  defendant's  house 
from  the  direction  of  Josephine  Counsel's  house.  Witnesses  daughter, 
^efendant's  wif e,  was  not  living  with  defendant  at  the  time  deceased  was 
kUled. 

Dr.  John  Dillard  testified  for  the  State  that  he  reached  the  house  of 
cleceased  about  11  o'clock  on  the  night  he  was  shot.  Soon  after  reaching 
the  house  the  witness  read  to  the  deceased  the  note  f ound  by  Fields  tacked 
on  the  fence.  Deceased  then  told  witness  that  he  believed  William  Cald- 
well  shot  him. 

W.  L.  Houston  testified  for  the  State  that  at  the  time  of  the  killing  of 
deceased,  and  for  some  time  prior  to  that  event,  he  was  merchandisiug  at 
Harlem  Switch,  in  Fort  Bend  County,  a  short  distance  from  the  house  of 
the  defendant-  During  the  time  he  had  business  relations  with  defendant 
he  received  many  written  Orders  bearing  the  signature  of  the  defendant, 
several  of  which  Orders  the  defendant  af terwards  admitted  that  he  wrote. 
Of  these  several  Orders  the  witness  now  produced  six  in  court,  all  of  which, 
«ince  they  were  received  by  the  witness,  had  been  acknowledged  by  the 
defendant  as  written  and  signed  by  him.  Moreover,  the  witness  had  seen 
the  defendant  write,  was  familiär  with  his  handwriting,  and  could  identify 
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it  without  his  signature.  Examining  the  writiag  found  by  Fields  on  the 
deceased^B  fence,  the  witness  declared  positively  that  it  was  the  defendant's 
handwriting. 

At  this  point  the  State  introduced  in  evidence  the  paper  found  by  Fields 
tacked  on  the  deceased's  fence.     It  reads  as  foUows: 

''Eichmond,  Texas. 
"Fine  Whiskeys, 
"Wines  and  Cordials, 
"Cigars,  Plug  and 
*' Smoking  Tobacco. 

"Mr 

"ToH.  H.  FROST,  Dr. 

"  Proprietor  of  the  Set  Hot  Bar, 
"Dealer  in  General  Merchandise,  Buggies, 
"  Cultivators,  Plows,  Äcme  Harröws, 
"Guns,  Cartridges,  etc.'' 
"i  am  Just  From  town  and  Füll  of  Hell  in  the  neck  for  all  dam  mis- 
leaders. 

"  July  18881. 

"July29  1888. 
"Mr.  Shamblin — ^you  have  been  Holding  democrate  meetting  with  the 
negros  and  you  have  said  that  Eny  negro  dont  vote  a  democrate  ticket  on 
the  Election  day  is  sticking  a  knlfe  in  yonr  chiles  side  the  Bepubiican  pär- 
tie  have  declared  that  no  democrate  shall  be  aloud  to  Hole  Eny  democrate 
meeting  in  Eny  private  place  among  the  Eignent  Sace  of  the  negroes,  it 
ig  said  that  Grand  papa  harrison  pants  will  not  Fit  benny  but  benny  is 
going  to  wear  them  before  the  end  of  time  the  Bepubiican  parties  is  going 
to  hold  up  their  heads  if  they  die  Hard  we  will  not  have  noe  democratte 
to  mislead  the  ignent  Negro  Race  a  stray  you  are  a  man  to  lead  them  astray 
&  then  cut  their  throats  &  suck  their  blud  I  am  a  Bepubiican  and  have  no 
use  for  a  dam  Democrat  this  is  a  lesson  to  all  dam  cut  throat  Democrats 
to  Hold  noe  more  meetings  with  the  ignorent  Negro  Bace  of  people." 

E.  Baphael  testified  for  the  State  that  he  was  a  handwriting  expert. 
Adopting  the  Orders  on  Houston,  and  signed  "Wm.  Caldwell,'' in  evi- 
dence as  the  Standard  of  comparison,  the  witness  declared  that  the 
chirography,  grammar,  spelling,  capitalization,  etc.,  shows  conclusively 
that  the  entries  in  the  book  in  evidence,  the  Orders  on  Houston,  and  the 
document  as  above  set  out,  which  was  said  to  have  been  found  tacked  on 
deceased's  fence,  were  written  by  one  and  the  same  hand. 

Josephine  Oounsel  testified  for  the  State  that  she  lived  on  Mr.  Fields's 
plantation  in  Fort  Bend  County.  About  an  hour  before  sunset  on  the 
evening  of  the  fatal  day  Martha  Hall,  traveling  from  the  direction  of 
defendant's  house,  stopped  at  the  witness's  house  to  get  some  snuff,  and 
told  the  witness  that  she  was  going  down  into  the  bottom.     About  8:30 
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o^clock  on  the  next  morning  she  again  passed  the  witnesd's  honse  travel- 
ing  frotn  the  direction  of  the  bottom  towards  the  defendant's  honae. 
The  witneBS  was  at  the  house  of  Cornelia  Caldwell,  the  mother  of  the 
defendant,  early  on  that  morning^  and  told  her  that  somebody  had  shot 
the  deceased  on  the  night  before.  Immediately  she  heard  the  defendant 
oough  in  the  next  room,  and  a  moment  later  he  left  the  house.  *About 
a  week  before  the  shooting  of  deceased  Cornelia  Caldwell  remarked  to 
the  witness  that  defendant  would  have  no  trouble  in  the  cotton  caae  if 
the  deceased  was  "only  out  of  the  way'* — that  the  matter  could  be  ad- 
justed  with  Mr.  Fields.  Martha  Hairs  reputation  for  truth  and  veracity 
was  very  bad.     The  State  closed. 

The  defense  relied  upon  was  an  alibi,  and  was  snpported  by  the  testi- 
mony  of  the  defendant.  bis  mother^  brother  Henry,  and  Martha  Hall, 
all  of  whom  testified  that  they  slept  in  the  house  of  Cornelia  Caldwell 
on  the  fatal  night,  and  that  defendant  was  not  away  f rom  that  house  af ter 
dark.  Martha  Hall  denied  that  she  went  into  the  Dottom  on  the  evening 
of  the  fatal  day,  passing  the  house  of  Josephine  Connsel.  Defendant 
denied  that  he  wrote  all  of  the  entries  in  the  book,  any  of  the  ordere 
identified  by  Houston,  or  that  he  ever  acknowledged  to  Houston  he  wrote 
them,  or  that  he  wrote  the  note  in  evidence  which  was  claimed  to  have 
been  found  by  Fields  tacked  on  the  fence  of  deceased.  He  declared  that 
he  did  not  shoot,  and  had  nothing  whatever  to  do  with  the  shooting  of 
the  deceased.  The  several  witnesses  disagreed  in  their  cross-examination 
as  so  what  was  served  for  supper  in  the  Caldwell  household  on  the  fatal 
night.  Some  of  them  stated  that  the  supper  consisted  of  bread,  butter, 
and  coffee,  but  no  meats;  others  that  they  had  bacon  and  chicken  and 
no  coffee,  and  others  that  they  had  bread,  coffee,  and  bacon,  but  no 
chicken.  Explaining  the  condition  of  defendant's  gun,  the  defendant 
and  his  brother  testifled  that  the  defendant,  at  the  request  of  bis  mother, 
who  was  sick,  shot  a  chicken  in  the  yard  late  on  the  eyening  of  the  fatal 
day. 

A.  C.  Allen  and  J.  B.  Stewart,  for  appellant,  on  original  hearing. 
J.  R.  and  B.  Burns  filed  a  brief  and  argument  in  support  of  the  motion 
lor  rehearing. 

W.  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  JüDGE.  —  1.  We  thiuk  no  error  was  committed  in  any  raling 
of  the  court  in  admitting  testimony  objected  to  by  the  defendant.  The 
paper  found  on  the  premises  of  the  deceased  was  proved  to  be  in  defend- 
ant's  handwiting  by  expert  testimony.  The  Orders  used  as  Standards  of 
comparison  were  sufficiently  established  as  writings  made  by  the  defend- 
ant.    The  book  was  found  in  defendant's  house,  and  it  was  proved  that 
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the  same  belonged  to  and  was  used  by  him  to  write  in,  and  that  tbe  writing 
f ound  on  deceased's  premises  was  upon  a  leaf  taken  f rom  said  book.  With- 
ont  discussing  in  detail  the  several  assiguments  of  error  relating  to  the  ad- 
mission  of  evidence,  we  will  merely  say  that,  in  our  opinion,  no  illegal 
iestimony  was  admitted  against  the  defendant.  That  he  was  the  author 
of  the  writing  found  on  the  premises  of  the  deceased  was,  we  think,  legally 
and  satisfactorily  established.  Code  Crim.  Proc,  art.  754;  Heacock  v.  The 
State,  13  Texas  Ct.  App.,  97;  Walker  v.  The  State,  14  Texas  Ct.  App.,  609; 
Haynie  v.  The  State,  2  Texas  Ct.  App.,  168:  Long  v.  The  State,  10  Texas 
Ct.  App.,  186;  Speiden  v.  The  State,  3  Texas  Ct.  App.,  156. 

2.  It  was  not  error  to  refuse  to  permit  the-defendant  to  reproduce  the 
testimony  of  Dr.  Mayfield  given  on  a  former  trial  of  the  cause.  Dr.  May- 
field  was  living,  was  a  resident  of  this  State,  and  had  been  attached  as  a 
witness  in  the  cause.  If  defendant  was  surprised  by  the  testimony  of  Dr. 
Dillard,  and  desired  to  contradict  it  by  the  testimony  of  Dr.  Mayfield, 
who  was  not  in  attendance  upon  the  trial,  he  should  have  applied  for  a 
continuance  or  postponement  of  the  cause.  He  certainly,  under  the  cir- 
cumstances  shown,  could  not  be  allowed  to  reproduce  the  testimony  of 
said  witness. 

3.  It  is  shown  by  the  evidence  most  conclusively  that  the  homicide 
was  murder  in  the  first  degree.  It  was  a  deliberate  assassination.  The 
issue  of  murder  in  the  second  degree  is  not  raised  by  the  evidence,  and 
the  court  properly  declined  to  submit  the  law  of  murder  in  the  second  de- 
gree to  the  Jury.     Blocker  v.  The  State,  27  Texas  Ct.  App.,  16. 

4.  We  see  no  error  in  the  Charge  upon  the  issue  of  alibi.  It  is  suffi- 
cient  and  correct  under  numerous  decisions  of  this  court.  Gallaher  y. 
The  State,  ante,  247. 

5.  Counsel  for  defendant  haye  earnestly  and  ably  insisted  on  this  ap- 
peal  that  the  evidence  is  insufficient  to  sustain  the  conviction.  We  are 
constrained  to  hold  the  evidence  sufläcient.  While  it  is  circumstantial, 
it  iS;  to  our  minds,  most  cogent  and  convincing,  and  fills  the  measure  of 
the  law.  It  shows  that  defendant  had  a  motive  to  kill  the  deceased. 
Deceased  was  a  material  witness  for  the  State  in  a  thef  t  prosecution  then 
pending  against  defendant.  A  short  time  before  the  murder  the  defend- 
ant stated  that  deceased  would  not  appear  as  a  witness  in  said  prosecution. 

At  the  place  of  the  murder,  and  about  where  the  murderer  stood  when 
he  fired  the  fatal  shot,  a  threatening  writing  was  found  tacked  to  the 
fence.  This  writing  was  not  there  a  short  time  prior  to  the  murder,  but 
was  found  there  on  the  same  night  of  and  after  the  murder.  It  was 
shown  to  be  the  handwriting  of  the  defendant,  and  the  paper  was  a  leaf 
taken  from  a  blank  book  owned  by  the  defendant  and  found  in  hishouse 
on  the  next  morning  after  the  murder.  Tracks  of  two  persons  were  trailed 
from  the  place  of  the  murder,  and  these  tracks  went  in  the  direction  of 
defendaat^s  house.     The  tracks  of  one  were  identified  as  the  tracks  of 
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defendant'B  brother,  who  lived  at  defendant's  hoase^  and  the  other  tracks 
oorresponded  with  defendant^s  feet.  At  defendant's  house  a  gun  was 
found  which  had  the  appearance  of  havingbeenrecentlydischarged;  also 
shot  were  found  in  said  house  similar  to  those  found  in  the  body  of  de- 
ceased;  also  paper  was  found  in  said  house  similar  to  wadding  found  at 
the  place  of  the  murder,  which  had  been  discharged  from  the  gun  used 
by  the  murderer  in  committing  the  crime.  It  was  further  proved  by 
those  who  arrested  the  defendant  that  he  attempted  to  e?ade  arrest  by 
ooncealing  himself. 

We  have  recited  the  main  inculpatory  facts,  and  we  think  they  estab- 
lish  the  guilt  of  the  defendant  beyond  reasonable  doubt,  and  to  the  excln- 
sion  of  any  reasonable  hypothesis  save  that  of  bis  guilt. 

The  judgment  is  affirmed. 

Aßrmed. 

Hurt,  J.,  absent. 

On  Motion  for  Eehparing. 

Hurt,  Judoe. — But  one  ground  is  urged  for  rehearing,  viz.,  the  suffi- 
ciency  of  the  indictment.     The  indictment  is  in  these  words  and  figures: 

''In  the  name  and  by  the  authorityof  the  State  of  Texas:  The  grand 
jnrors,  good  and  lawf ul  men  of  the  State  of  Texas,  county  of  Fort  Bend, 
duly  tried  on  oath  by  the  judge  of  the  District  Court  of  said  county  toach- 
ing  their  legal  qualifications,  impaneled,  sworn,  and  charged  to  inqnire 
into  and  true  presentment  make  of  all  oifenses  against  the  p^nal  laws  of 
said  State  committed  within  the  body  of  the  county  aforesaid,  upon  their 
oaths  present,  in  the  District  Court  of  said  county,  that  William  Cald- 
well.  late  of  the  county  of  Fort  Bend,  laborer,  on  or  about  the  first  day 
of  August,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty- 
eight,  with  force  and  arms,  in  the  said  county  of  Fort  Bend  and  State 
of  Texas,  did  then  and  there  unlawfully,  and  with  express  malice  afore- 
thought,  kill  one  J.  M.  Shamblin,  by  shooting  him  with  a  gun,  contrary 
to  the  form  of  the  Statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State." 

The  first  objection  to  the  indictment  by  counsel  for  the  motion  is  that 
it  fails  to  Charge  that  the  accused  murdered  the  deceased. 

Mr.  Bishop  says:  ''  It  is  familiär  doctrine  that,  with  such  exceptions  as 
foreign  laws,  private  Statutes,  and  municipal  by-laws,  the  conrts  take  cog- 
nizance  of  the  law  they  administer;  which,  theref ore,  need  not  be  specially 
brought  to  their  attention,  and  need  not  be  proved.  On  the  other  band, 
there  is  no  judicial  knowledge  of  facts,  and  they  mnst  be  alleged  and  es- 
tablished  in  evidence.  Hence,  it  is  one  of  the  first  principles  of  pleading 
that  you  have  only  occasion  to  state  facts;  which  must  be  done  for  the 
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purpose  of  informing  the  court,  whose  duty  it  is  to  declare  the  law  arising 
upon  these  facts,  and  to  afford  the  opposfte  party  of  what  is  meant  to  be 
proved,  in  order  to  give  him  an  opportunity  to  anewer  or  traverse  it/' 

*'The  indictment  must  allege  the  primary  facts.  For  example,  if  it 
charges  simply  that  the  defendant  committed  larceny^  it  discloses  only  a 
secondary  fact,  produced  by  a  combination  of  primary  facts  and  law;  or, 
in  other  words,  it  is  a  conclasion  of  the  law  npon  the  facts.  And  this  is 
not  a  flt  Statement  upon  which  to  put  the  accused  person  on  his  trial. 
The  pleader  shonld  set  oat  the  primary  facts,  disconnected  from  the  I4w; 
and  then  the  court  applying  the  law  to  them^  will  declare  the  legal  resulf 
1  Bish.  Crim.  Proc,  329,  331. 

The  rule  above  stated  is  unquestionably  correct,  and  is  applied  at  com- 
mon law  to  all  indictments  except  for  murder,  perjury,  and  rape.  At 
common  law  the  indictment  in  murder  must  allege  that  the  accused  did 
murder  the  deceased,  and  in  rape  that  the  accused  did  ravish  the  prose- 
cutrix.  Murder  and  rape,  as  are  all  other  offenses  in  this  State,  are 
statntory.  Mr.  Bishop  says  that,  being  a  statutory  oflense,  **  the  indict- 
ment must,  as  in  other  cases,  substantially  contain  the  essential  terms  of 
the  Statute. '' 

Bayish  was  indispensable  in  the  common  law  indictment  for  rape,  be- 
cause  it  is  in  the  Statute  of  Westminster,  2,  *'If  a  man  from  henceforth 
do  ravish  a  woman.'*  In  Davis  v.  The  State,  42  Texas,  226,  the  Supreme 
Court  held  that  the  indictment  was  suflScient  without  the  word  ravish  or 
rape.  This  ruling  was  based  upon  the  ground  that  rape  was  a  statutory 
ofTense,  and  that  the  indictment  followed  the  language  of  the  Statute. 
Rape  is  defined  by  our  code  to  be  ''the  carnal  knowledge  of  a  woman 
without  her  consent,  obtained  by  force,  threats,  or  fraud.*' 

Any  person  with  a  sound  memory  and  discretion  who  shall  unlawfuUy 
kill  any  reasonable  creature  in  being  in  this  State  shall  be  deemed  guilty 
of  murder.  Hence,  murder  is  the  unlawful  killing  of  a  reasonable  crea-^ 
ture  in  being  with  malice  aforethought. 

We  are  not  treating  of  the  condition  of  the  slayer's  mind, 

Now,  then,  if  the  word  rape  can  be  omitted  from  the  indictment  in  a 

prosecution  for  that  offense,  why  can  not  the  word  murder  be  omitted  in 

the  indictment  for  that  offense?    How  is  it  that  indictments  for  rob- 

bery,  arson,  burglary,  theft  (or  larceny  at  common  law),  are  sufficient 

when  those  offenses  are  not  by  name  mentioned  in  the  indictment?    At 

common  law  there  was  an  allegation  in  perjury  that  the  accused  "did  in 

manner  and  form  aforesaid  commit  wilful  and  corrupt  perjury.*'    What 

says  Mr.  Bishop  on  this  subject?    "But,  unless  the  indictment  is,  as  in 

murder,  drawn  on  a  Statute  the  terms  of  which  are  not  suflBciently  covered 

by  the  preceding  allegations,  such  a  closing  averment  can  not  be  necessary, 

for  it  is  a  mere  conclusion  of  law.     ♦    ♦    ♦    Indictments  should  set  out 

facts,  not  law.*'    2  Bish.  Crim.  Proc,  sec.  903. 
Vol.  xxvni-37 
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To  the  writer  this  proposition  is  perfectly  Bound.  3ut  let  os  concede 
that  the  terms  of  the  Statute  are  not  sufficiently  covered  by  the  preceding 
allegations.  How  does  a  conclusion  of  law  aid  aach  an  indictment? 
This  by  the  way. 

A  rule  which  is  overwhelmingly  supported  by  authority  as  well  as  rea- 
son,  is  that  the  facts  constituting  the  offense  most  be  alleged. 

The  second  objection  is  that  the  indictment  '^  omits  to  charge  the  time 
and  place  of  the  alleged  shooting/' 

The  indictment  charges  that  the  appellant^  in  said  coanty  of  Fort  Beud^ 
on  the  Ist  day  of  August^  A.  D.  1888,  did  then  and  there  kill  Shamblin 
by  shooting  him  with  a  gun.  Now^  the  appellant  could  not  kill  the  de- 
ceased  by  shooting  him  with  a  gun  on  said  date  and  at  said  place  without 
shooting  him  at  that  time  and  at  that  place.  For  if  he  killed  the  deceased 
by  shooting  him  with  a  gun^  the  shooting  must  have  occurred  at  that  time^ 
and  this  is  alleged. 

The  third  objection  urged  to  the  indictment  is  that  it  omits  to  Charge 
the  infliction  of  a  mortal  wound. 

It  charges  that  the  appellant  killed  him  by  shooting  him.  This  he 
could  not  have  done  without  inflicting  up'on  the  deceased  a  mortal  wound. 

The  fourth  objection  urged  is  that  the  indictment  omits  to  charge  the 
date  of  the  wounding  and  that  of  the  death.  If  appellant  killed  deceased 
on  a  certain  day  by  shooting  him^  he  must  have  wounded  bim  before  he 
died^  and  deceased  must  have  died  on  that  day. 

These  objections  to  tlie  indictment  present  this  question:  Does  this  in- 
dictment  inform  the  accused  in  piain  language  that  he^  on  a  day  named, 
in  Fort  Bend  County,  with  aloaded  gun,  shot,  wounded,  and  thereby  killed 
the  deceased?  It  evidently  does  in  the  most  simple  and  effective  method. 
mo  man  can  read  this  indictment  and  have  any  doub^  as  to  the  time  and 
place  of  the  shooting,  as  to  the  wound,  or  the  date  of  the  same,  or  the 
time  of  the  death  of  deceased.  The  inf ormation  relating  to  these  facts 
given  to  the  accused  by  this  indictment  is  as  füll  as  that  contained  in  a 
common  law  form  for  this  offense.  The  piain,  simple  truth  is  that  the 
common  law  forms  are  calculated,  in  a  great  many  cases,  to  confuse  the 
accused.  It  is  altogether  useless  to  teil  the  accused  that  bis  gun  was 
loaded  with  gun  powder  and  leaden  balls;  that  he  presented  his  gun  at, 
to,  or  against  the  deceased;  that  he  discharged  said  gun,  and  that  the 
leaden  balls  Struck  and  wounded  the  deceased;  that  the  wound  was  mor- 
tal, and  deceased  died  from  said  wounds. 

When  told  that  he  killed  deceased  by  shooting  him  with  a  gun,  the  ac- 
cused, unless  insane,  knows  that  his  gun  was  loaded;  that  he  discharged 
it  at  deceased;  that  he  Struck  him  with  the  ball  or  balls;  that  the  wound 
inflicted  was  mortal,  and  that  from  it  the  deceased  died.  Under  such  io- 
formation  as  is  given  by  this  indictment  no  man  of  common  intelligenoe 
would  fail  to  comprehend  these  facts. 
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The  fif th  objeotion  is  that  the  indictment  falls  to  Charge  that  the  shoot- 
ing  was  done  unInwfuUy  and  with  nialice  aforethought,  Another  objection 
is  that  it  is  fatally  def ective  f or  want  of  certainty.  These  will  be  noticed 
together. 

Treating  of  this  offense>  Archbold  sajs:  '^It  is  of  little  matter  by 
what  means  the  death  was  effected — whether  by  poisoning  or  shooting, 
«tabbing,  cutting,  or  wounding — whether  with  a  deadly  weapon,  or  with 
Ä  stick  or  first;  or  by  drowning,  suifocating,  or  strangling,  or  the  like/' 
If  the  killing  was  unlawful  and  with  malice  aforethought,  the  death  be- 
ing  effected  by  shooting,  such  a  killing  could  not  be  unlawful  and  with 
malice  and  the  shooting  be  lawful  and  without  malice.  The  allegation 
that  the  accused  did  unlawfully  and  with  bis  malice  aforethought  kill 
the  deceased  by  shooting  him  with  a  gun  necessarily  charges  that  the 
shooting  was  unlawful  and  with  malice.  It  is  true  that  to  shoot  a  man 
is  not  per  se  unlawful,  nor  is  the  killing  of  a  man.  These  may  be  correct 
propositions,  but  it  does  not  follow  that  this  court  is  presuming  that  a 
shooting  with  a  gun  is  a  killing.  We  are  not  lef t  to  presumption  regard- 
ing  this  matter,  because  this  indictment  charges  that  the  appellant  did 
unlawfully  and  with  malice  aforethought  kill  the  deceased.  How?  By 
«hooting  him. 

Now,  it  is  not  alleged  that  appellant  murdered  the  deceased  by  shoot-  * 
ing  him^  but  that  he  killed  him — the  killing  being  one  of  the  necessary 
primary  facts,  and  not  a  conclusion  from  any  other  fact. 

But  it  is  objected  that  the  indictment  is  not  certain  as  to  this  fact — the 
killing;  that  there  is  no  direct,  positive,  and  certain  averment  that  the 
<lefendant  did  kill  deceased;  that  this  averment  is  made  indirectly  by 
alleging  that  defendant  killed  the  deceased  '^  by  shooting  him  with  a 
gun/'  and  that  this  method  of  charging  a  fact  is  not  good  pleading.  We 
iu'e  referred  for  authority  in  support  of  this  proposition  to  The  Bepublio 
V.  Bush,  1  Texas,  455,  and  The  State  v.  Higgins,  53  Vt.,  191. 

In  the  Bush  case  the  Statute  provided  that  any  person  who  shall  keep 
a  tavern,  ordinary  tippling  house,  or  other  description  of  establishment 
for  entertainment,  or  for  the  sale  of  spirituous  liquors  by  retail,  and  shall 
seil  or  otherwise  dispose  of  wine,  rum,  brandy,  whisky,  cordials,  or  any 
other  description  of  spirituous  liquors  in  smaller  quantities  than  one 
•quart,  without  license,  etc. 

The  indictment  alleged  that  on  a  day  named  the  defendant  kept  a 
tippling  house  by  retailing  spirituous  liquors  in  quantities  less  than  one 
quart  without  first  having  obtained  a  license  therefor.  Now,  by  refer- 
ence  to  the  opinion  of  Justice  Wheeler  it  will  be  seen  that  the  indictment 
failed  to  Charge,  directly  or  indirectly,  the  Clements  of  the  offense.  This 
is  evident  from  a  comparison  of  the  Statute  and  indictment;  and  hence 
the  Bush  case  is  not  in  point. 

In  the  Higgins  case  we  have  the  correct  rule.     In  the  opinion  it  is 
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Said :  ''  The  chargo  in  substance  is  that  the  responden t  aided,  etc. ,  by  doing^ 
certain  things.  As  Ihe  aiding  another  to  seil  liquor  is  not  necessarilif 
unlawfuly  the  pleader  recognized  the  necessity  of  stating  the  manner  of 
aiding.  The  averment  was  material.  It  must  therefore  be  stated  posi- 
tively  and  directly,  and  in  a  way  that  can  bo  traversed.  An  averment 
that  a  person  did  one  thing  by  doing  another  tbing  is  not  a  direct  and 
positive  averment  that  he  did  the  latter  thing,  The  conclusion  that  he 
did  it  is  reached  only  by  inference  and  argament,  which  is  not  sufficient 
in  a  criminal  complaint.  The  use  of  the  participial  form  of  averment  is 
sometimes  safficient.^' 

Bishop,  in  his  work  on  Criminal  Procedure,  volume  1,  section  556,  says: 
"  Where  the  direct  averment  is  required,  as  in  laying  the  main  charge,  it 
is  usnally  made  with  the  verb.  Bu t  any  other  part  of  speech  which  reason- 
ably  conveys  the  idea  is  adequate;  as  a  participle  or  even  an  adverk 
Approved  precedents  are  numerous  where  this  form  is  adopted;  mainly 
in  indictments  for  assanlt,  breach  of  the  peace,  resisting  an  officer,  dis- 
turbing  religious  meetings,  and  adnltery.  But  in  each  instance  it  will  be 
noticed  that  the  charge  is  direct:  first,  that  the  accased  committed  that 
which  was  an  offense  in  itself ,  without  aid  of  f  urther  averments  as  to  the 
manner  of  doing  it;  not  that  which  only  beco'mes  an  ofFense  by  reason  of 
the  circamstances  nnder  which  it  was  done.  Williams,  C.  J.,  in  State  v. 
Day,  3  Vermont,  142,  says:  '  Every  indictment  mnst  state  all  the  facts  and 
oircumstances  which  constitute  the  offense;  and  when  the  act  complained 
of  becomes  a  crime  only  f rom  its  pecnliar  relations  or  oircumstances,  and 
without  them  would  not  be  unlawful,  then  those  oircumstances  or  rela- 
tions should  be  set  forth  in  the  indictuient.'  There  are  numerous  author- 
ities  to  the  etfect  that  if  the  averment  is  descriptive  of  a  person,  as  being 
of  a  certain  age  or  as  holding  a  certain  office,  or  relation,  as  being  a  sheriff, 
busband,  or  wife,  or  is  descriptive  of  intent,  or  is  a  Statement  of  knowl- 
edge,  and  this  can  be  expressed  so  as  reasonably  to  convey  the  idea,  in  a 
qualifying  clause  in  a  sentence  containing  the  main  charge,  it  may  be  done 
by  use  of  the  participle." 

Where  Hes  the  distinction?  Evidently  here:  If  the  acts  which  con- 
stitute the  offense  are  charged  directly,  the  manner  of  doing  it  or  the 
means  used  to  accomplish  it  may  be  alleged  in  the  participial  form.  1 
Bish.  Crim.  Proc,  secs.  556-58. 

What,  therefore,  are  the  acts  which  make  np  the  offense  of  murder? 
Omitting  the  capacit'y  of  the  accused,  murder 4s  the  unlawfnl  killing  of 
a  person  with  malice  aforethought.  This  indictment  alleges  that  the  ap- 
pellant  did  unlawfully  and  with  express  malice  aforethought  kill  J.  M* 
Shamblin.  If  this  be  true,  appellant  is  gnilty  of  murder,  for  it  is,  in 
law,  impossible  for  one  person  to  unlawfully  and  with  his  malice  afore- 
thought kill  another  person  and  not  be  guilty  of  murder. 

This  indictment  charges  positively  the  commission  of  that  which  is  in 
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itself  a  crime.  It  charges  all  of  the  acta  entering  into  the  make  up  of 
murder — not  by  alleging  the  doing  of  something  eise,  but  directly  and 
positively.  If  all  of  the  Clements  of  murder  were  not  directly  alleged 
we  wonld  hold  that  no  fact  necessary  to  constitute  the  offense  could  be 
indirectly  charged  so  as  to  eure  the  defect  in  the  direct  allegations.  We 
^call  special  attention  to  the  Higgins  case.  It  will  be  found  an  admirable 
ezposition  of  these  rules. 

We  have  answered  all  the  objections  urged  to  the  sufficiency  of  this  in- 
4ictment. 

We  desire  to  call  attention  to  the  following  authorities  holding  such 
indictments  constitutional:  Newcomb  v.  The  State,  37  Miss.,  383;  Noles 
T.  The  State,  24  Ala.,  672;  Wolf  v.  The  State,  19  Ohio  St.,  248;  Aiken 
T.  The  State,  35  Ala.,  399;  and  specially  to  Rowan  v.  The  State,  30 
Wis.,  129. 

In  this  case  the  Statute  provides  that  in  indictments  or  informations 
f or  murder  or  manslaughter  it  shall  not  be  necessary  to  set  forth  the  man- 
ner  in  which  or  the  means  by  which  the  death  of  deceased  was  caused,  but 
lit  shall  be  sufficient  in  any  indictment  for  murder  to  Charge  that  the  ac- 
cused  did  wilfully,  feloniously,  and  of  bis  malice  aforethought  kill  and 
.murder  the  deceased.  All  the  constitutional  objections  made  in  the  case 
before  us  were  urged  in  the  Rowan  case.  They  were  decided  against 
Bowan  upon  the  ground,  mainly,  that  the  indictment  contained  all  of 
the  essential  Clements  of  the  crime.  This  being  the  case,  it  was  held  that 
the  other  matters  and  things  contained  in  a  common  law  indictment  were 
formal,  and  hence  within  the  power  of  the  Legislature  to  change. 

Now,  we  have  held  that  the  Legislature  of  this  State  has  no  authority 
to  prescribe  a  form  of  indictment,  and  make  the  same  sufficient,  which 
falls  to  contain  all  of  the  Clements  of  the  crime.  But  we  have  never  held 
that  the  Legislature  could  not  prescribe  a  form  for  indictment  which  would 
not  be  good  if  the  f  acts  constituting  the  crime  sought  to  be  charged  are 
•contained  in  the  form. 

If  the  offense  is  sufficiently  particularized  as  to  come  within  the  rule  of 
pleading,  we  would  hold  that  such  form  would  not  be  obnoxious  to  con- 
^tutional  objections,  either  Federal  or  State. 

The  motion  for  rehearing  is  overruled. 

Rehearing  re/used. 

Judges  all  present  and  concurring. 

[The  transcript  in  this  case  pertains  to  and  is  filed  at  the  Galveston 
brauch  of  this  court,  but  the  motion  for  rehearing  having  been  disposed 
•of  at  the  Austin  Term,  the  case  is  reported  as  of  that  term. — Bepobteb.] 
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Ab.  Oraham  V.  The  State. 

JVö.  69S7.    Decided  June  11. 

1.  Präctice  in  the  Court  of  Appeals.— Brror  in  the  Charge  of  the  Ooort,  un- 
leäs  it  be  fundamental,  or  under  all  the  circumstances  of  the  case  calcolated  to  preja- 
dioe  the  rights  of  the  accused,  will  not  be  revised  on  appeal  in  the  absence  of  exception. 
or  a  refused  special  Instruction  seeking  to  correct  the  same. 

2.  Practice— Evidence— Bill  of  Exception  reserved  to  the  exclusimi  of  evidence 
which  is  so  far  indefinite  as  not  to  disclose  the  purpose  and  object  of  the  excluded  testi- 
mony  is  insufficient  and  is  entitled  to  no  consideration  on  appeal. 

8.  Same. — It  is  a  ruie  of  evidence  that  *'  opinion  as  far  as  it  oonsists  of  a  state> 
ment  of  an  efEect  produced  upon  the  mind  becomes  primary  evidence,  and  hence  ad- 
missible  whenever  a  oondition  of  things  is  such  that  it  can  not  be  reproduced  and  made^ 
palpable  to  the  Jury."  It  was  objected  in  this  case  that  the  trial  court  permitted  the 
State  to  ask  a  witness  to  describe  oertain  bruises  found  upon  the  forehead  and  ehln  of 
the  deceaaed,  and  whether  they  were  '*  made  witha  hard,  rough'substanceor  otberwise;** 
and  then  permitted  the  witness  to  answer  that  the  ''  said  bruises  seemed  to  have  beea 
made  with  a  hard,  rough  substance."  HM,  that  the  objection  points  out  no  material 
error. 

4.  Same— New  Trial— Inoomi>etent  Juror.— Motion  for  new  trial,  with  sustalo- 
ing  affidavits,  impugned  the  faimess  and  impartiality  of  the  trial  upon  the  ground  that 
a  Juror  was  oorrupt,  and  that,  notwithstanding  he  qualified  himself  on  his  voir  dire,  he 
was,  unknown  to  the  defendant  or  his  counsel,  prejudiced  against  the  defendant,  and 
had  declared,  before  he  was  impaneled  as  a  Juror,  that  the  defendant  "  was  guilty  and 
ought  to  be  punished,"  and  that ''  it  was  abad  case  against  the  defendant."  To  this 
ground  of  the  motion  for  new  trial  the  counsel  for  the  State  replied  that  immediately 
upon  the  filing  of  the  said  motion  they  applied  for  and  procured  an  attachment  for  the 
impugned  juror  in  order  to  rebut  the  Statements  in  the  motion  and  affidavits,  but  that 
the  sheriff  had  retumed  the  said  attachment  "endorsed,  in  effect,  that  the  same  waa 
not  executed  for  the  want  of  time."  But  the  copy  of  the  attachment  sent  up  with  the 
record  to  this  court  bears  no  such  or  other  endorsement  by  the  sheriff .  Under  the  cir> 
cnmstances,  as  made  to  appear  on  appeal,  the  court  below  shoold  have  awarded  a  new 
trial  upon  the  ground  set  up  in  the  motion. 

Appeal  f  rem  the  District  Court  of  Coryell.  Tried  below  before  S.  F. 
Duffie,  Special  Judge. 

The  conviction  in  this  case  was  in  the  second  degree  for  the  murder  of 
J.  H.  Clawson,  and  the  penalty  assessed  by  the  jury  was  a  term  of  twenty 
years  in  the  penitentiary. 

The  rulings  of  the  court  on  this  appeal  do  not  require  a  Statement  of 
the  facts  proved  on  the  trial. 

Vardiman,  Wliite  &  Taylor  and  Crain  <&  Halbrook,  for  appellant. 

W.  L.  Davidson,  Assistant  Attomey-General,  for  the  State. 

« 

White,  Presidikg  Judge. — Most  of  the  errors  complained  of  in  the 
defendant's  motion  for  new  trial  and  assignments  of  error  in  the  court 
below,  and  so  ably  argued  and  discussed  in  the  brief  of  counsel  for  ap- 
pellant in  this  court,  relate  to  the  Charge  of  the  trial  court.     But  no  ex- 
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ceptions  were  reeerved  to  the  Charge^  and  there  were  no  refused  special 
insiractions  f or  def endant.  The  Charge  may  he  liable  to  some  of  the  criti- 
cisms  nrged  against  particular  portions,  but  there  being  no  special  excep- 
iions^  and  none  of  the  supposed  errors  being  of  a  f andamental  character^ 
or  such  asy  under  all  of  the  circnmstances  of  the  case,  were  calcnlated  to 
prejudice  the  rights  of  the  accased^  we  would  not  be  warranted  in  revis- 
ing,  much  less  reversing  the  judgment  on  account  of  thero. 

But  three  bills  of  exceptions  are  foand  in  the  record.  The  first  is  to 
the  OYerruling  of  the  defendant's  second  application  for  a  continuance; 
the  second  is  to  the  ref nsal  of  the  court  to  permit  the  defendant  to  in^^ 
troduce  certain  testimony  by  his  witness  Miss  Mary  Doty;  and  the  third 
is  to  the  admission  of  certain  testimony  over  objection  of  defendant. 

It  is  unnecessary  to  discnss  the  application  for  continuance.  The  sec- 
ond bill  of  exceptions  is  insufBcient  and  defective^  becanse  it  fails  to  dis- 
close  the  object  and  purpose  of  the  proposed  eyidence,  and  will  not^ 
therefore,  be  considered  on  appeal.  May  y.  The  State^  25  Texas  OL 
App.,  114. 

As  to  the  third  bill  of  exceptions,  it  is  made  to  appear  that  the  State's 
counsel  was  permitted  over  objections  of  defendant  to  ask  the  witness 
Clawson  to  describe  the  appearances  of  certain  bruises  found  upon  the 
forehead  and  chin  of  deceased,  and  whether  they  were  '^made  with  a 
hard,  rough  substance  or  otherwise.^'  To  this  question  the  witness  an- 
swered,  "  Said  bruises  seemed  to  have  been  made  with  a  rough,  hard 
substance.''  Defendant's  only  objection  to  the  testimony  was  **  that  the 
witness  could  only  describe  the  bruises  and  let  the  jury  conclude  with 
what  they  were  made.'* 

No  material  error  is  pointed  out  by  the  objection.  The  rule  is  that 
''opinion  as  far  as  it  consists  of  a  statement  of  an  efFect  produced  upon 
the  mind  becomes  primary  evidence,  and  hence  admissible'wh^ever  a 
condition  of  things  is  such  that  it  can  not  be  reproduced  and  made  pul- 
pable  to  the  jury.'*  Clark  v.  The  State,  ante,  189;  Garner  v.  The  State> 
ante,  561. 

One  of  the  grounds  of  defendant's  motion  for  new  trial  was,  in  effect 
and  substance,  that  his  trial  was  not  fair  and  impartial,  because  one  of  the 
Jurors  who  sat  upon  the  trial,  to-wit,  one  J.  A.  Harris,  Jr.,  was  corrupt 
and  biased  and  prejudiced  against  defendant,  though  he  had  fully  quali- 
fied  himself  as  a  juror  when  examined  on  his  voir  dire.  The  defendant 
and  his  attorneys  made  oath  that  the  bias  and  prejudice  of  said  juror  was 
unknown  to  them  until  after  the  defendant's  trial  and  conviction. 

In  Support  of  this  ground  of  the  motion  the  defendant  filed  the  afB- 
dayits  of  three  parties,  two  of  whom  swore  that  the  juror  Harris  had  said 
to  them  before  the  trial  that  the  defendant  was  guilty  of  the  murder  of 
the  deceased  Jim  Clawson,  and  ought  to  be  punished  for  it.    Another  af- 
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fiant  stated  that  said  Juror  Harris  had  stated  to  him,  soon  af  ter  the  homi- 
cide^  ''that  it  was  a  bad  case  against  the  defendant/' 

In  response  to  this  ground  of  the  motion  the  counsel  for  the  State  re- 
plied  that  they  had  immediately  npon  the  filing  of  said  motion  applied 
for  and  procured  an  attachment  for  the  jaror  Harris^  in  order  to  rebnt 
the  Statements  in  said  motion  and  affidavits,  bat  that  the  sheriff,  in  whoee 
hands  said  attachment  had  been  placed  for  Service,  ''had  retarned  the 
same  endorsed,  in  effect,  that  the  same  was  not  executed  for  want  of 
time/'  Tbe  attachment  is  filed  with  and  made  a  part  of  this  i^esponse^ 
bat  we  find  no  endorsement  of  any  kind  upon  the  copy  sent  up  in  the  re- 
cord  on  this  appeal. 

As  the  matter  is  made  to  appear  to  us  we  must  hold  that  the  juror  was 
corrupt,  and  that  consequently  such  suspicion  is  brought  against  the  fair- 
ness  and  impartiality  of  the  trial  as  that  the  verdict  and  judgment  shonid 
be  set  aside  and  a  new  trial  awarded.  Hanks  v.  The  State,  21  Texas, 
526;  Henne  v.  The  State,  41  Texas,  673;  Long  v.  The  State,  10  Texas 
Ct.  App.,  186;  Sewell  v.  The  State,  15  Texas  Ct.  App.,  56;  Willson's 
Orim.  Stats.,  sec.  2542. 

The  judgment  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 

Judges  all  present  and  concumng. 


88    5841 
30    806' 

28  b|]  C.  W.  Brazzil  V.  The  State. 

No,  G782,  Decided  June  11. 
Murder—Self-Defense— Charge  of  the  Court.— The  genend  mle  is  well  estab- 
lished  that '  *  a  conflict  provoked  bj  a  defendant  can  not  be  set  up  by  him  as  a  defense,** 
and  that  **  where  a  defendant  by  bis  own  wrongfal  act  has  brought  about  the  necee- 
sity  of  taking  life,  he  can  not  plead  that  such  killmg  was  in  his  necessary  seif -defense." 
But  it  is  a  mle  equally  as  well  established  that  *'  though  the  defendant  may  have  thus 
provoked  the  conflict,  yet  if  he  withdraws  from  it  in  good  faith,  and  clearly  announoes 
his  desire  for  peace,  then  if  he  be  pursued  his  rights  of  self-defense  revive."  The 
evidence  on  this  trial  established  two  separate  and  distinct  oonflicts,  the  first  of  which 
was  provoked  by  the  defendant  with  deadly  iutent,  but  was  abandoned  by  him  in  good 
faith.  ünder  such  circumstances  the  first  conflict  oould  have  no  bearing  whatever  upon 
the  subsequent  one,  save  to  illustrate  the  malice  or  intent  of  the  parties  in  engaging  in 
it.  The  trial  judge,  however,  in  his  charge  to  the  jury  treated  the  case  mainly  as  pre- 
senting  a  Single  continuous  combat,  and  upon  the  main  phases  iterated  and  reiterated 
to  the  jury  that  the  defendant  could  not  claim  his  defenses  if  he  brought  on  or  pro- 
duced  the  conflict.  Held,  error,  and  that  the  question  of  provokinga  difficuity,  if  neces- 
sary to  be  submitted  at  all,  should  have  been  expressly  limited  to  the  acta  and  oöndnct 
of  the  parties  in  the  last  combat. 

Appeal  from  the  District  Court  of  Coryell.     Tried  below  before  Hon. 
C.  K.  BeU. 
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Thiß  conviotion  was  in  the  second  degree  for  the  murder  of  J.  V. 
Matthews,  and  the  penalty  awarded  the  appellant  was  a  term  of  seven 
jears  in  the  penitentiary. 

The  f acts  of  the  case^  so  f ar  as  they  are  involved  in  the  ruling  of  the 
courty  appear  in  the  opinion. 

Vardtmah,  White  du  Taylor  and  McDowell  £  Miller ^  for  appellant. 

W,  L.  Davidson,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Jüdge. — On  the  moming  of  the  25th  day  of  De- 
oember,  1889,  J.  V.  Matthews,  the  deceased,  had  a  fight  with  D.  Brazzil, 
a  brother  of  the  appellant,  in  a  little  village  called  '*The  Grove."  D. 
Brazzil  was  drunk  at  the  time,  and  was  badly  beaten  and  used  np  by 
Matthews  in  the  fight.  Appellant  was  at  a.  dance  in  the  conntry  a  few 
miles  away  at  the  time  of  this  occurrence,  but  was  informed  of  it  an  honr 
or  so  after  it  occurred,  and  expressed  his  determination  to  go  to  the  vil- 
lage and  see  if  the  deeeased  could  do  him  that  way.  He  went  to  the 
yillage  some  time  between  3  and  4  o'clock  in  the  afternoon,  and  about 
three-quarters  of  an  hoar  before  the  difficalty  the  parties  met  at  the  post- 
office,  bat  nothing  was  said,  and  no  ill  feeling  exhibited  by  either  of  them. 
Two  rencountera  took  place  between  the  parties  afterwards,  in  the  last  of 
which  the  deeeased  was  killed  by  appellant.  At  the  time  of  the  first 
-diflSculty  the  deeeased  was  standing  behind  the  counter  in  Gliff  Graham's 
8tore  looking  at  some  young  men  who  were  trying  to  work  out  a  Chinese 
pnzzle.  Defendant  came  in  at  the  front  door  of  the  honse  and,  Walking 
np  to  the  end  of  the  counter,  stepped  aroand  behind  the  counter  within 
three  or  four  feet  of  deeeased  and  said  to  him,  **  You  are  the  d — d  son- 
of-a-bitch  that  beat  my  brother  up  this  moming  while  he  was  drunk. ^' 
Immediately  both  men  drew  their  pistols  and  the  defendant  Struck  the 
•deeeased  o?er  the  head  with  his  pistol.  Deeeased  shoyed  his  pistol  under 
and  near  the  breast  of  the  defendant,  and  just  as  the  pistol  fired  the  de- 
fendant Struck  deeeased  across  his  arm  with  his,  defendant's,  pistol,  and 
the  deceased^s  pistol,  which  had  just  fired,  dropped  from  his  band  and 
feil  upon  the  floor  behind  the  defendant.  Deeeased  then  ran  back  to- 
wards  the  south  end  of  the  house,  the  defendant  f oUowing  with  pistol  in 
hand  about  half  way  the  length  of  the  room.  As  deeeased  passed  out 
the  back  door  the  defendant  stopped,  tumed,  and  came  back,  and  when 
asked  '*why  he  did  not  shoot  deeeased"  replied,  "I  can^t  sboot  a  man 
in  the  back,"  or  *'  I  won't  shoot  a  man  in  the  back."  Defendant  was  also 
asked  if  he  had  been  wounded  when  deceased's  pistol  fired.  He  answered 
''yes,"  and  pulled  back  his  clothing  and  showed  a  bullet  hole  in  hisvest 
and  wound  in  his  breast.  Much  confusion  was  occasioned  by  a  crowd 
gathering  around  the  defendant,  examining  his  wound  and  talking  to  him. 
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Thas  occarred  and  ended  the  first  difficnlty.  Meantime  deceased  had 
gone  acrosa  the  street  to  the  stare  of  W.  J.  Graham,  üpon  entering 
this  störe  he  asked  Oraham  for  a  pistol.  Graham  told  him  he  did  not 
need  a  pistol^  and  that  he  had  better  haye  the  doctor  dress  the  wounds  on 
his  head.  Deceased  went  back»  sat  down,  and  the  doctor  commenced 
wiping  the  blood  f rom  his  head.  When  the  doctor  turned  aroand  for 
something  the  deceased  got  up  and  went  hurriedly  out  of  the  front  and 
north  end  of  the  house,  saying  he  was  going  to  get  his  pistol.  He  went 
rapidly  in  the  direction  of  Gliff  Graham^s  störe,  where  the  defendant  still 
was^  and  was  almost  in  a  run  when  defendant's  attention  was  called  to  the 
fact  that  he  was  coming.  When  deceased  got  within  about  ten  feet  of 
the  gallery  of  Cliflf  Graham's  störe,  the  defendant,  who  was  just  inside 
the  door,  said,  "Stop,  Matthews,  stop!  Don't  come  in  here!  I  don't 
want  to  shoot  you.'^  Deceased  continued  to  advance  faster,  and  just  as 
he  placed  his  foot  on  the  steps  leading  on  the  gallery  the  defendant  fired, 
the  shot  passing  over  the  deceased.  Defendant  fired  again  and  missed. 
Deceased  then  jumped  on  to  the  gallery  and  into  the  door,  and  grappled 
with  defendant.  He  pushed  the  defendant  rapidly  back  across  the  stör» 
to  the  northwest  corner  against  the  wall,  the  defendant  all  the  time  going- 
back  ward  and  trying  to  strike  deceased  over  the  head  with  his  pistol. 
When  they  reached  the  corner  the  defendant  shoved  or  knocked  deceased 
loose  from  him,  stepped  from  behind  him,  shoved  his  pistol  forward,  and 
flred,  and  the  deceased  feil  upon  his  face  and  expired  in  a  very  short  time» 

The  facts  we  have  stated  constitute  substantially  the  important  and  in 
the  main  the  undisputed  facts  in  the  case.  From  this  statement  it  is,  we 
think,  apparent  that  there  were  two  separate  and  distinct  rencountei's  be- 
tween  the  parties.  That  the  defendant  abandoned  the  first  diflßculty,  evea 
though  it  may  be  conceded  that  he  provoked  and  brought  it  on  with  a 
deadly  purposo,  we  think  is  equally  clear.  He  is  shot  in  the  breast;  he 
disarms  his  antagonist,  and  when  his  antagonist  flees  he  pursues  him  with 
pistol  in  band  but  a  short  distance  and  then  returns,  saying  he  can  not 
shoot  a  man  in  the  back.  His  antagonist  faas  gone  entirely  across  the 
street  into  another  störe,  for  safety  or  in  search  of  another  weapon.  De- 
fendant, however,  does  not  appear  to  know  or  to  be  even  considering  his 
purpose,  but  is  intent  upon  examining  the  extent  of  and  talking  abont 
his  own  wound.  Two  or  three  minutes  at  least  must  have  elapsed  bef  ore  the 
deceased  is  seen  returning  rapidly,  and  bef  ore  defendant  is  notified  of  his 
approach.  Deceased,  when  seen  by  defendant,  is  approaching  in  an  angry, 
threatening  manner — almost  in  a  run — and,  according  to  some  of  the  wit- 
nesses  for  the  defense,  with  his  band  hanging  down  by  bis  side. 

It  is  a  general  and  well  established  rule  of  law  that  "aconflict  provoked 
by  a  defendant  can  not  be  set  up  by  him  as  a  defense"  (Whart.  on  Hom., 
sec.  482),  and  that  "where  a  defendant  by  his  own  wrongful  act  has 
brought  about  the  necessity  of  taking  life,  he  can  not  plead  that  sucfaL 
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killing  was  in  his  necessarj  self-defense/'  Gilleland  y.  The  State,  44 
Texas,  356;  Willson's  Crim.  Stats.,  sec.  1070.  But  it  is  a  rule  equallyas 
well  settled  and  establisbed  that,  'Hhongh  the  defendant  may  have  thus 
provoked  the  eonflict,  yet  if  he  withdraws  f rom  it  in  good  faith,  and  clearly 
announces  his  desire  for  peace,  then  if  he  be  pursned  his  rights  of  seif- 
defense  revive/*    Whart,  on  Hom.,  sec,  483. 

The  further  rule  is  laid  down  in  Stoffer^s  case,  15  Ohio  State,  47,  that 
''the  condnct  of  the  accnsed  relied  on  to  sustain  such  a  defense — of  justi- 
fiable  homicide — must  have  been  so  marked  in  the  matter  of  time,  place, 
and  circumstance  as  not  only  clearly  to  evince  the  withdrawal  of  the  ac- 
cnsed in  good  faith,  but  such  also  as  fairly  to  ad?ise  his  adversary  that  his 
danger  had  passed,  and  make  his  condnct  thereafter  the  pursuit  of  ven- 
geance  rather  than  measures  taken  to  repel  the  original  assault.'^  See 
this  case  reported  in  füll  in  1  Griminal  Defenses,  213,  and  notes  to  tha 
same  by  Horrigan  &  Thompson. 

Applying  these  rules  to  the  case  in  band,  we  think  it  evident  thai 
though  defendant  had  provoked  the  original  contest  for  the  purpose 
of  bringing  on  a  deadly  combat,  yet  he  most  ciearly  and  unmistakably 
abandoned  the  same,  and  withdrew  from  it  in  good  faith,  and  under  cir^ 
cnmstances  such  as  fairly  to  advise  Matthews  that  his,  the  latter^s,  dan- 
ger was  past.  Matthews,  without  pursuit  from  defendant,  had  crossed 
the  Street  and  secured  his  safety  beyond  all  question  in  another  störe 
house. 

So  far  as  defendant  was  concemed  it  appears  that  the  contest  was  en- 
tirely  and  completely  at  an  end — he  was  not  even  threatening  to  renew 
it.  Such  being  the  case,  the  former  or  first  difficulty  had  nothing  to  do« 
with  the  second  and  last,  save  to  illustrate  the  malice  by  which  the  par- 
ties  might  be  actuated  in  engaging  in  a  second.  Its  relation  to  the  second 
would  be  about  the  same  as  though  it  had  happened  the  day,  week,  or 
month  before.  It  would  only  be  legitimate  evidence  as  to  ill  will  and 
former  grudges  on  the  question  of  malice  or  the  intent  of  the  parties. 

In  his  Charge  to  the  jury  the  learned  trial  judge  has  treated  the  case 
mainly  as  presenting  but  a  single  continuous  combat,  and  upon  the  main 
phases  has  iterated  and  reiterated  to  the  jury  that  defendant  could  not 
Claim  his  defenses  if  he  brought  on  or  produced  the  eonflict.  If  defend- 
ant did  not  bring  on  or  provoke  the  last  difficulty,  then  his  right  of  seif* 
defense  was  perfect,  and  in  no  manner  abridged  by  the  first,  which  he 
had  abandoned  and  absolutely  withdrawn  from,  and  which  was  in  f act  at 
an  end  and  a  matter  of  the  past.  Oakley  v.  Comm.  (Ky.),  11  S.  W. 
Rep.,  72.  The  question  of  provoking  a  difficulty,  if  necessary  to  be  sub- 
mitted  at  all,  should  have  been  expressly  limited  to  the  acts  and  conduct 
of  the  parties  in  the  last  fight. 

Because  we  are  of  opinion  that  the  Charge  of  the  court  with  reference 
to  provoking  the  difficulty  was  calculated  to  mislead,  and  did  probablj 
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mislead  the  jury  to  the  prejudice  of  appellant^  the  judgment  is  reversed 
and  cause  remanded. 

Reversed  and  remanded. 

Judges  all  present  and  concurring. 


F.  W.  Habbl  V.  The  State. 

No.  67S1,    Decided  Mareh  16.    Rehearing  refuied  Aprü  26. 

1.  Practice — Special  Venire. — It  was  contended  on  this  appeal  that  the  convic- 
tion  should  be  sei  aside  because  it  did  not  appear  from  the  transcript  that  a  special 
loenire  was  ever  ordered  bj  the  court.  Held,  that  the  contention  is  not  sapported  by  the 
record.  On  the  contraiy,  the  regulahtj  of  the  proceedings  in  the  Organization  of  the 
jniy  is  siifflciently  disclosed  bv  the  record. 

2.  Same— Jury  Law. — Article  8056  of  the  Revised  Statutes  prescribes  the  oath 
which  is  required  to  be  administered  to  the  sheriff  and  his  deputies  when  jarors  not 
selected  by  the  jury  commissioners  are  to  be  summoned.  This  requirement  of  the  law 
Is  complied  with  if  the  sald  statutory  oath  is  administered  to  the  sheriff  and  his  depa- 
Ües  at  the  beginning  of  the  term,  and  need  not  be  repeated  on  e^ery  trial  and  as  often 
as  additional  talesmen  are  to  be  summoned. 

3.  Same — Po8ti>onement. — On  this  trial  the  defense  objected  to  the  issuanoe  of 
laenires  for  talesmen  until  certain  of  the  'ceniremen  who  had  been  summoned  and  who 
were  absent  had  been  attached  and  brought  into  court  to  be  passed  upon,  and  he  asked 
a  poetponement  of  the  trial  until  this  oould  be  done.  Attachments  were  awarded,  bat 
postponement  was  denied.  Heldf  that  the  action  of  the  trial  court  was  oorrect.  A  de- 
fendant  can  not  unreasonably  delay  a  trial  because  of  the  absence  of  Jurors  who  have 
been  summoned.  See  Hudson's  case,  anUf  828»  for  discussion  of  questions  arising  ander 
this  objection. 

4.  Mutual  Oombat— Charge  of  the  Oourt— Instrncting  with  regaid  to  mutaal 
combat  entered  into  where  death,  or  serious  bodily  injury  likely  to  result  in  death, 
might  ensue,  the  court  properly  charged  the  jury  that  in  such  State  of  case  seif -defense 
would  not  apply. 

6.  Same— Perfect  and  Imperfect  Self-Defenae.— The  proof  tending  to  show 
that  the  defendant  left  the  house  to  engage  in  an  affray  with  the  deceased — a  nüsde- 
meanor  under  our  law — it  would  have  been  proper  for  the  court  to  instruct  the  jury  as 
to  what  the  law  would  be  if  defendant  went  out  to  engage  in  a  fisticuff  with  deceased, 
but  with  no  intention  of  engaging  in  a  deadly  contest  or  of  using  a  deadly  weapon,  and 
that  he  did  not  use  a  deadly  weapon  until  after  the  apparent  effort  of  the  deoeased  to 
use  a  deadly  weapon  on  him.  But  in  such  case  the  defendant's  right  of  seif -defense 
would  not  be,  as  insisted  in  his  behalf,  a  perfect  one,  but  would  be  imperfect  to  the 
extent  of  the  gravity  of  the  offense  which  he  originally  intended  to  commit.  See  the 
opinion  for  a  succinct  Statement  of  the  rule,  and  note  that  the  Omission  in  the  charge  was 
harmless  in  view  of  the  finding  of  the  jury. 

6.  Practice — ^Privilege  of  CounseL — The  expression  of  opinion  as  to  the  gailt  or 
innocence  of  the  defendant  by  counsel  in  argument  to  the  jury  is  to  be  reprehended, 
still  a  mere  violation  of  the  rule  is  not  cause  for  reversal.  In  any  event  the  violatioo 
of  the  rule  would  be  immaterial  on  appeal  in  the  absence  of  a  requested  Instruction  to 
the  jury  to  disregard  the  attomey*s  individual  opinion. 

7.  Same  —  Charge  of  the  Court.  —  The  Testimony  of  a  Defendant  in  his 
own  behalf  Stands  upon  an  equality  with  that  of  any  other  witness,  and  is  subject  to 
the  comment  of  opposing  counsel.    In  this  case  the  district  attomey  critidsed  haishlj 


Digitized  by 


Google 


1890.]  Habbl  V.  The  State.  589 

the  ciedibllitj  of  def endants  as  wltneeses  in  their  own  behalf ,  and  wamed  the  jury  tbat 
"  80  long  as  defendants  are  to  be  believed  wben  testifying  in  tbeir  own  bebalf,  no  man 
will  ever  be  convicted  in  tbis  State."  Tbe  court  instrncted  tbat  tbe  jury  were  tbe  ex- 
clnsive  judges  of  tbe  credibility  of  tbe  witnesses  and  of  tbe  weigbt  of  tbeir  testimony, 
and  tbat  if  after  considering  all  of  tbe  testimony  tbey  bad  a  reasonable  doabt  as  to  tbe 
guilt  of  tbe  defendant,  tbey  sbould  acquit.  Tbe  rule  is  tbat  tbemerely  indiscreet  decla- 
rations  of  cöunsel  in  argument  will  not  operate  to  reverse  a  conviction  wben  (as  in  tbis- 
case)  tbe  effect  tbereof  is  neatralized  by  tbe  cbarge  of  tbe  court. 

On  MOTtON  FOR  ReHEARING. 

8.  Murder— Charge  of  the  Court. — Two  rules  governing  tbe  cbarge  of  tbe  court 
are:  1.  Tbe  cbarge  must  respond  to  and  be  limited  by  tbe  evidence.  A  cbarge  wbicb 
has  no  application  to  any  evidence  adduced  on  tbe  trial  is  erroneous,  is  calculated  to 
oonfuse  and  mislead  tbe  jury,  and  it  is  radical  error  for  tbe  conrt  to  assume  and  cbarge 
npon  a  tbeory  not  indicated  by  tbe  evidence.  2.  If  tbe  error  (in  tbe  cbarge),  bowever 
immaterial  it  may  be,  is  promptly  excepted  to,  and  tbe  exception  is  perpetuated  by 
proper  bill,  tbis  court  on  appeal  is  required  to  reverse  a  conviction,  witbout  inquiry  as 
to  tbe  effect  of  tbe  error  upon  tbe  jury.  Tbis  court,  on  original  bearing  of  tbis  appeal, 
in  view  of  tbe  conviction  for  manslaugbter,  declined  to  review  tbe  cbarge  of  tbe  court 
on  murder  in  tbe  flrst  degree.  On  tbis  motion,  bowever,  it  is  made  to  appear  from  tbe 
lecord  tbat  tbe  cbarge  on  murder  in  the  first  degree  was  excepted  to  wben  given,  and 
ander  tbe  circumstances  it  is  Tield,  tbat  tbe  assignment  of  error  based  upon  tbe  insuffi- 
dency  of  tbe  evidence  to  raise  tbe  issue  of  murder  in  tbe  first  degree  sbould  be  consid- 
ered.  But  see  tbe  Statement  of  tbe  case  for  the  substance  of  evidence  held  to  present 
murder  of  tbe  first  degree  as  one  of  tbe  tbeories  of  tbe  State,  and  see  tbe  same  for 
diaiges  of  tbe  court  on  tbat  grade  of  murder  Tield  correct  and  sufficient. 

Appeal  from  one  of  the  District  Courts  of  Dallas.  Tried  below  before 
Hon.  R.  E.  Burke. 

XJnder  an  indictment  charging  him  with  the  murder  of  Ed  Gillette,  in 
Dallas  County,  Texas,  on  the  18th  day  of  September,  1889,  the  appellant 
was  convicted  of  manslaughter  and  bis  punishment  was  assessed  at  a  term 
of  two  years  in  the  penitentiary. 

A  circumstantial  statement  of  the  facts  proved  on  the  trial  is  not  essen- 
tial  to  tbis  report.  The  ruling  announced  in  the  last  head  note  is  the 
only  one  in  connection  with  which  it  is  necessary  to  summarize  the  evi- 
dence. The  proof  bearing  upon  the  question  involved  will  be  foundsuc- 
cinctly  stated  in  the  brief  of  counsel  for  the  appellant. 

The  chargesof  the  court  referred  to  in  the  last  head  note  read  as  follows: 

**A11  murder  committed  by  poison,  starving,  torture,  or  express  malice, 
or  committed  in  the  perpetration  or  in  the  attempt  at  the  perpetration  of 
arson,  rape,  robbery,  or  burglary,  is  murder  in  the  first  degree;  and  all 
murder  not  of  the  first  degree  is  murder  of  the  second  degree. 

**  Express  malice  is  wben  one  with  a  sedate  and  deliberate  mind  and 
formed  design  unlawf uUy  kills  another,  which  f ormed  design  is  evidenced 
by  extemal  circumstances  discovering  tbat  inward  intention,  as  lying  in 
wait,  antecedent  menaces,  former  grudges,  and  concerted  schemes  to  do 
bodily  barm,  or  other  circumstances  showing  a  sedate  and  deliberate  mind 
and  formed  design  unlawfully  to  kill,  or  to  inflict  serious  bodily  barm 
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which  might  probably  end  in  the  death  of  the  person  upon  whom  tbe 
same  was  inflicted. 

^'Malice  aforethought  includes  all  states  of  mind  under  which  the  kill- 
ing  of  a  person  takes  place  without  anj  cause  which  will  in  law  justify, 
ezcnse^  or  extenuate  the  homicide.  It  is  a  oondition  of  the  mind  which 
shows  a  heart  regardless  of  social  duty  and  fatally  bent  on  mischief,  the 
existence  of  which  is  inferred  from  acts  committed  or  words  spoken. 
♦  ♦  ♦  A  sedate  and  deliberate  mind  Imports  that  the  mind  is  suflB- 
ciently  composed,  calm^  and  undisturbed  to  admit  of  reflection  and  con- 
sideration  on  the  design^  and  in  a  condition  to  comprehend  the  nature  of 
the  act  designed  and  its  probable  consequences.  Whilst  the  formed  de- 
sign  to  kill  deceased,  or  inflict  upon  him  serious  bodily  härm  which  would 
probably  result  in  death^  must  originate  in  or  result  from  a  sedate  and  de- 
liberate mind,  the  law  does  not  and  can  not  define  any  precise  time  for 
the  formation  of  any  such  design.  It  may  take  place  in  the  shortest  in- 
teryal — even  the  moment  bef ore  the  act,  as  well  as  days  or  months  before. 
In  determining  whether  murder  has  been  committed  with  exprees  malice 
or  not,  the  important  questions  are:  Do  the  facts  and  circumstanoes  at 
the  time  of  the  killing,  before,  or  af ter  that  time,  having  connection  with 
or  relation  to  it,  f  urnish  satisfactory  evidence  of  the  existence  of  a  sedate, 
4eliberate  mind  on  the  part  of  the  person  killing  at  the  time  he  does  the 
act?  Do  they  show  a  formed  design  to  take  the  life  of  the  person  killed, 
or  do  him  serious  bodily  härm  which  in  its  probable  consequences  may  end 
in  his  death?  If  they  do,  the  killing,  if  it  amounts  to  murder,  will  be 
upon  express  malice." 

D,  0.  Wooten,  for  appellant. — In  a  case  likethis,  where  there  is  no  evi- 
dence of  any  dement  of  such  malice  as  would  raise  the  offense  to  murder 
in  the  first  degree,  it  is  a  fatal  error  to  Charge  the  jury  upon  that  grade 
of  homicide,  and  it  will  be  presumed  that  such  Charge  improperly  influ- 
onced  the  jury  in  arriving  at  their  verdict. 

Taking  the  testimony  in  this  case  most  st)rongly  against  the  defendant 
there  can  certainly  be  no  reasonable  inference  or  implication  of  such 
malice  as  constituted  murder  in  the  first  degree.  The  witness  Jennie 
Glifford  testified  that  Habel  and  Moody  came  into  the  theatre  early  in 
the  evening  and  remained  there  thirty  minutes  or  an  hour  before  the 
shooting;  that  Habel  had  never  been  there  before  to  her  knowledge  and 
had  no  previous  acquaintance  with  deceased,  who  was  a  *^beer-jerker'' 
in  the  theatre;  that  defendant  bought  beer  from  her,  paid  for  it,  drank 
it  with  her  and  deceased,  and  in  every  way  **acted  like  a  gentleman;'' 
that  when  she  came  to  settle  with  deceased  a  dispute  arose  between  him 
and  her  and  that  she  called  the  defendant  to  yerify  her  statement,  which 
he  did;  whereupon  deceased  said  '^you  just  step  out  in  the  alley  and  we 
will  settle  this  matter."    Deceased  went  first  and  defendant  followed. 
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Deceased  had  a  corkecrew  (the  one  shown  in  evidence  and  now  attached 
to  the  transcript)  in  bis  belt  that  night,  and  had  it  there  when  he  went 
ont  of  the  house.  The  dispute  was  between  witness  and  deceased^  and 
the  defendant  had  nothing  to  do  with  it  except  he  was  called  in  to  sub- 
stantiate  the  statement  of  the  girl.  Deceased  demanded  wbat  he  had  to 
do  with  it.  Defendant  replied,  ^'  I  haye  got  to  do  wbat  is  right  about 
it/'  and  deceased  invited  him  outside  to  settle  the  matter,  and  himself 
rnshed  out  bareheaded  and  in  bis  shirt  sleeves,  but  with  bis  belt  on,  and 
«  large  corkscrew  (the  one  exhibited  on  the  trial  and  attached  to  the 
jrecord)  stuck  in  it. 

The  witness  F.  S.  Moody,  who  went  to  the  theatre  with  Habel,  and 
who  went  away  with  him  and  was  standing  near  him  at  the  time  of  the 
shooting,  testified  substantiallj  as  follows:  Had  known  Habel  since  pre- 
yious  April.  Met  him  in  Fort  Worth.  Defendant  had  never  lived  in 
Dallas.  Witness  first  saw  him  in  Dallas  on  the  night  of  the  shooting. 
Met  him  at  a  saloon  at  corner  of  Ervay  and  Live  Oak  street«  (which  is 
several  blocks  east  of  the  scene  of  the  shooting),  and  walked  down  town 
with  him.  They  passed  the  Mascot  Theatre,  heard  music,  and  went  in 
«nd  took  seats.  Witness  had  been  drinking  and  went  to  sleep  and  knew 
nothing  more  until  Habel  woke  him  up  to  go  home.  They  started  to  go 
■out  and  passed  the  bar,  when  the  girl  (Jennie  Clifford)  called  to  Habel  and 
asked  him  how  many  bottles  of  beer  he  had  bought.  Habel  replied  ^'  twa 
bottles.'*  Deceased  said,  '*  You  are  a  damned  liar,  you  have  only  paid  for 
■one  bettle.'*  Habel  said,  "I  did  pay  for  two,  sir;  I  bought  two  bottles." 
Deceased  said,  ^^  You  are  a  damned  lying  son-of-a-bitch;  come  out  here 
and  I  will  fix  you.''  Habel  said,  **No  you  won't  either."  The  deceased 
«tarted  out  and  Habel  started  out  after  him  and  witness  followed  Habel. 
Deceased  went  up  in  the  alley  ten  or  twelve  feet.  Habel  staid  in  the  end 
of  the  alley,  and  witness  remained  near  the  corner  of  the  building  to  the 
left  of  Habel  at  th4  mouth  of  the  alley.  There  was  an  electric  light  at 
the  mouth  of  the  alley.  Witness  could  see  deceased  at  the  time  of  the 
ahooting.  He  appeared  to  be  Coming  toward  defendant  and  had  bis  band 
like  he  was  going  to  pull  something.  Habel  told  him  not  to  pull  any 
weapon  or  any  thing  on  him.  Witnesss  did  not  know  whether  he  said 
"weapon"or  *Hhing,"  but  about  this  time  Habel  drew  bis  pistol  and 
commenced  firing.  Three  shots  were  fired  and  deceased  feil  at  the  last 
shot.  After  the  shooting  Habel  said  to  witness,  '^  See  wbat  that  man  has 
got  on  him,"  and  repeated  the  request  to  the  policeman  who  came  up  and 
arrested  both  Habel  and  witness. 

Upon  investigation  by  the  grand  jury  witness  was  discharged  without 
indictment.  On  cross-examination  witness  testified:  ^'  Gillette  went  up 
the  alley  and  when  I  saw  him  he  was  Coming  toward  Habel.  ♦  »  * 
I  don't  know  how  many  steps  he  took.  About  the  time  Habel  fired  the 
firat  shot^  or  a  little  before^  he  told  Gillette  not  to  draw  a  weapon  on  him. 
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At  this  time  he  was  Coming  toward  Habel.  When  tbe  polioemen  toldna 
to  come  with  them,  Habel  told  them  to  see  what  deceased  had  on  him 
first/^  On  redirect  examination  he  said:  ^'Out  in  the  alley  I  saw  Gil- 
lette have  bis  band  about  sometbing  that  looked  bright.  I  did  not  know 
what  it  was.  It  glittered  in  the  ligbt.  I  do  not  know  wbether  it  was  & 
knife  or  a  pistol.  Wbile  tbe  thing  was  being  done  a  man  did  not  have 
time  to  think  much  or  to  see  much  about  it.  I  did  not  say  Gillette  did 
have  sometbing  bright  in  bis  band.  I  don't  know  wbether  it  was  in  bis 
band  or  abont  bis  band.  It  looked  to  be  about  bis  waistband.  He  put 
bis  band  sometbing  like  tbis  [witness  illustrates^  placing  bis  band  about 
the  waistband  of  bis  pants].  I  could  not  teil  exactly  wbere  be  did  pnt  bis 
hand,  but  it  looked  that  way  then.^'  Tbe  witness  furtber  testified  that 
he  anticipated  no  trouble  at  the  time  they  left  the  theatre,  saw  no  sign  of 
a  fight,  and  simply  thought  they  were  going  home. 

Tony  Buddy,  an  Italian  fruit  vender  across  the  street  from  tbe  mouth 
of  the  alley  wbere  tbe  sbooting  occurred^  and  wbo  kept  open  all  night, 
testified,  in  substance,  as  follows:  He  remembers  tbe  sbooting;  and  was 
in  bis  door  just  across  Main  Street  from  tbe  alley;  tbe  sbooting  occurred 
right  in  the  alley;  first  saw  three  men  Walking  on  Main  Street  Coming  out 
of  the  variety  theatre;  there  was  one  man  in  front  and  two  behind;  tbe 
one  in  front  had  no  bat  on  and  was  in  bis  shirt  sleeves,  and  be  went  right 
up  tbe  sidewalk  in  tbe  alley.  There  is  a  little  pavemeht  or  sidewalk  whicb 
runs  back  up  tbe  alley,  along  tbe  side  of  tbe  house,  about  fif  teen  or  twenty 
feet.  Tbe  man  in  front  (deceased)  went  up  tbe  alley  about  fifteen  feet 
and  tnrned  around.  Tbe  man  bebind  bim  (Habel)  began  shaking  bis 
head  like  be  was  saying  sometbing,  and  tben  he  shot.  At  tbe  time  of  the 
sbooting,  deceased  was  back  in  tbe  alley  about  fifteen  feet  and  near  tbe 
left  side.  Defendant'was  about  tbe  middle  (of  tbe  mouth)  of  the  alley, 
and  the  other  man  (Moody)  was  by  tbe  door  of  the  butcher  shop  (i.  e.,. 
near  tbe  corner  of  tbe  building  on  the  left  of  the  mouth  of  tbe  alley). 
'^  I  saw  tbe  deceased  put  bis  band  up  tbis  way  [illustrating]  to  bis  hips, 
but  could  not  see  what  be  was  doing.^^  Heard  notbing  that  was  said. 
After  tbe  sbooting  tbe  defendant  etood  there  a  little  wbile — two  or  three 
minutes — before  tbe  policemen  came  and  got  him.  When  they  took  him 
he  said  be  would  go  along  with  them,  but  he  said  to  them,  **  Before  you 
take  me  to  jail  go  up  there  and  see  what  he  has  got  on  him,''  and  the 
policeman  and  defendant  went  up  to  wbere  tbe  body  was  lying.  The  de- 
ceased had  two  wounds,  one  in  tbe  head  and  one  in  the  side. 

Tbe  defendant  F.  W.  Habel  being  sworn  in  bis  own  behalf  testified, 
in  substance,  as  follows:  ''I  am  26  years  old,  and  a  native  of  Virginia. 
I  have  lived  in  Texas  about  one  year,  and  am  a  painter  by  trade.  I  was 
in  Dallas  two  days  at  tbe  fair  in  1888,  being  the  only  time  I  was  ever  here 
until  tbe  time  of  tbe  sbooting.  I  came  here  on  September  18,  1889,  on 
the  eyening  train  from  Fort  Worth,  arriving  in  Dallas  late  in  the  after- 
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noon.  I  knew  no  one  here  but  Moody.  I  inquired  for  bim  at  Van  Hom'a 
sbop,  wbere  I  was  told  he  was  working,  and  learned  be  was  not  tbere.  In 
looking  around  for  bim  I  met  a  man  I  bad  known  in  Fort  Wortb/' 

The  defendant  then  testified  in  füll  as  follows:  '^He  said  be  was  con- 
tracting. I  asked  bim  what  the  prospects  were  for  a  job^  and  he  told  me 
that  be  bad  need  of  a  man  to  go  out  in  the  country  to  a  small  town.  I 
don*t  know  what  the  name  of  the  place  is  wbere  I  first  saw  Moody.  I 
met  a  man  wbo  took  me  to  the  hotel  wbere  Moody  was  stopping.  It  was 
the  Southern  Hotel.  I  left  my  umbrella  and  overcoat  tbere,  and  I  left 
them  in  Moody's  room.  This  man  that  showed  me  the  way  was  Qid 
somebody.  He  told  me  that  be  would  take  me  down  to  wbere  Moody 
was.  He  took  me  down  to  some  saloon.  I  stepped  in  tbere  and  met 
Moody,  and  Moody  shook  bands  with  me,  and  I  took  a  glass  of  beer  with 
bim.  Wben  we  went  out  on  the  sidewalk  some  man  was  working  there^ 
and  we  stopped  tbere  a  little  while  and  then  went  on  down  the  street. 
We  passed  by  this  place,  wbere  we  beard  some  mnsic,  and  went  in  tbere. 
Tbe  man  that  played  the  violin  was  an  Odd  Fellow,  and  be  was  also  a 
German.  He  played  a  Qerman  piece  of  music,  and  I  recognized  it  as  a 
(Norman  piece  of  music.  I  talked  some  Qerman  to  bim,  and  asked  bim 
to  play  again  and  I  would  sing.  He  played  the  music  again,  and  I  sung 
it  in  a  sort  of  droU  way,  to  which  nobody  objected.  This  man  Moody 
seemed  to  be  a  little  sick,  and  I  told  them  not  to  give  bim  anything  more 
to  drink.  He  seemed  to  be  a  little  drunk,  and  be  went  to  sleep.  I  walked 
around  in  tbere,  and  this  woman  that  was  here  called  me  in  and  asked 
*me  for  15  pents.  I  told  her  that  I  did  not  have  15  cents  in  change.  She 
said,  'Then  gire  me  a  nickle.'  I  told  her  that  I  would  give  her  a  nickle. 
I  then  went  on  back.  I  went  on  back  to  wbere  Moody  was,  and  af  ter  I  staid 
tbere  awbile  I  went  on  back  to  wbere  tbe  woman  was.  She  asked  me  to 
buy  her  a  bettle  of  beer.  She  said  that  tbere  was  going  to  be  a  medal 
offered  tbere  that  night,  and  that  she  lacked  a  bettle  of  beer  of  having 
enough  to  get  the  medal.  I  did  not  ask  anything  about  what  tbe  price 
of  tbe  beer  was,  and  so  I  just  ordered  one  bettle.  She  ordered  anotber 
bottle,  and  he  (deceased)  brought  in  a  bill  of  $2.  I  did  not  know  what 
to  make  of  this  way  of  paying  12  for  two  bottles  of  beer.  She  wanted 
me  to  get  anotber  bottle  of  beer.  I  told  her  that  she  must  tbink  I  was  a 
fool  to  spend  all  the  money  I  bad  for  two  or  three  bottles  of  beer.  She 
said  she  wanted  me  to  get  anotber  bottle  of  beer.  I  told  her  I  would  not. 
She  said,  *Tben  get  out  of  here.'  I  then  went  up  to  wbere  Moody  was 
and  woke  bim  up,  and  told  bim  to  let  us  go  bome.  We  came  by  the  bar^ 
and  we  were  going  to  take  a  drink  togetber.  As  we  went  up  tbere  we 
conld  see  througb  to  wbere  the  ladies  were.  She  motioned  for  me  to  come 
over  tbere.  Some  one  asked  me  if  I  paid  for  two  bottles  of  beer.  I  said  I 
did;  that  I  bad  given  tbe  woman  $2.  That  was  the  man  (deceased)  that 
aaid  that.    I  told  bim  that  I  had  given  bim  12  right  in  bis  own  bands.   He 
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fuad,  **  Yon  damn  lying  son-of-a-bitch,  you  did  not  do  any  such  thing,  and 
if  yoa  will  come  out  here  I  will  ehow  yoa/  I  said  all  right,  I  woald  come. 
He  went  out  and  I  went  out  af  ter  him.  He  went  up  to  this  alley  and  tumed 
tip  there,  and  I  f ollowed  him.  He  went  up  that  way  and  tumed  around  and 
advanced  towards  me.  I  saw  him  put  his  band  up  to  his  belt  [witness 
Bhows  how],  and  I  thought  he  was  going  to  pull  eome  weapon  on  me.  I 
Said,  ^Hold  on  there,  don^t  pull  out  any  weapon  on  me.'  I  saw  these  two 
doors  open  on  the  opposite  side  of  the  street^  and  I  saw  the  policeman 
that  worked  in  the  Mascot  Theatre  come  out  of  the  saloon  there,  and  I 
saw  another  policeman  coming  across  the  street  with  him.  When  they 
came  up  to  where  I  was  I  told  them  to  look  and  see  what  the  dead  man 
had  on  him,  or  in  his  hand;  that  he  had  a  gun  in  his  hand,  I  said.  The 
policeman  walked  along,  and  I  had  my  gun  in  my  hand,  with  my  hands 
behind  me  (this  way),  and  as  the  policeman  came  up  I  turned  around  and 
some  one  took  my  gun  out  of  my  hand.  I  thought  the  policeman  took  it 
out  of  my  hand,  but  I  did  not  know  who  took  it;  but  we  walked  up  to  where 
the  man  was  lying  killed,  and  I  saw  the  pistol  lying  in  the  door.  I  don't 
know  who  put  it  there,  but  I  thought  the  policeman  had  it  until  then. 
It  was  about  supper  time  when  I  went  to  this  hotel.  It  was  7  o'clock,  or 
a  few  minutes  af terwards.  We  staid  in  that  theatre  during  the  Perform- 
ance. The  Performance  lasted  quite  a  while;  two^  three^  or  four  hours. 
The  time  passed  away  so  fast  that  I  did  not  pay  any  attention  to  it. 
Moody  was  up  and  around  there  for  a  while  when  we  first  went  in,  but  he 
soon  went  to  sleep.  The  first  time  I  saw  Gillette  was  when  he  brought 
the  bettle  of  beer  out.  I  gave  him  a  doUar  for  that,  and  I  paid  for  the 
second  bettle  of  beer.  I  paid  Gillette  for  the  second  bettle  of  beer.  I 
can't  say  positively  what  the  dispute  arose  about,  but  I  heard  them  talk- 
ing  something  about  money.  The  dispute  was  between  Gillette  and  the 
girl.  I  had  nothing  to  do  with  it  at  all.  She  called  me  over  to  where 
the  dispute  was  going  on.  She  asked  me  if  I  did  not  pay  Ed  for  the  two 
bottles  of  beer.  I  told  her  that  I  did,  but  he  said  that  [  did  not.  I  told 
him  that  I  did,  and  he  said,  'You  are  a  damn  son-of-a-bitch,  and  yoa 
oome  out  on  the  sidewalk  and  I  will  show  you,'  or  said  something  about 
wiping  up  the  sidewalk  with  me,  or  mopping  the  sidewalk  with  me,  I 
don't  remember  which.  I  said,  *I  will  go  with  you;  no,  yon  won't.* 
Oillette  went  out  then.  He  went  first.  He  was  about  turning  up  the 
Älley  when  I  got  out  of  the  door.  Moody  followed  me.  I  woke  him  np 
for  the  purpose  of  going  home." 

Q.  Did  you  have  any  expectation  of  anything  like  a  f uss  when  you 
went  out  of  the  door? 

The  State  objected. 

Defendant  read  to  the  court,  as  an  authority  for  introducing  the  testi- 
mony,  Wharton's  Criminal  Evidence,  page  365. 

Objection  was  then  overruled. 


Digitized  by 


Google 


1890.]  Habel  V.  The  State.  595 

'*  My  intentions  were  to  go  on  out  there,  and  if  he  left  me  alone  and 
•did  not  bother  me  anj  more,  to  go  on  home.  I  was  a  stranger  in  town, 
and  had  but  little  money^  and  I  wanted  to  go  to  work.  At  the  time  I 
reached  the  mouth  of  the  alley  the  man  was  up  in  the  alley^  and  he  had 
bis  band  in  sach  a  way  as  if  to  draw  a  weapon.  He  had  bis  hands  in  an 
Attitüde  of  drawing  a  weapon.  He  put  bis  band  up  to  bis  hip  poeket. 
Wben  he  made  the  advance  on  me  I  saw  sometbing  that  looked  like  the 
butt  end  of  a  revolver.  I  could  not  teil  wbat  it  was.  I  came  down  that 
alley  wben  I  went  to  the  Mascot  Theatre.  Tbis  was  on  my  way  home. 
Our  boarding  bouse  was  north  of  Main  Street.  Going  up  that  alley  was 
in  the  direction  I  had  to  go  to  go  back  to  the  botel.  At  the  time  I  fired 
the  first  shot  I  believed  the  man  was  going  to  shoot  or  cut  me;  I  did  not 
know  which.  I  was  so  excited  that  I  did  not  know  whetber  I  was  shoot- 
ing  towards  the  man  hardly  or  not.  I  did  not  realize  hardly  bow  many 
times  I  had  shot.  I  brought  tbis  revolver  with  me  that  day.  I  went 
into  my  trank  for  some  tbings  and  saw  it,  and  just  put  it  in  my  poeket.  I 
intended  that  if  I  did  not  get  a  Job  in  Dallas  to  go  on  to  Memphis,  Tennes- 
eee.  I  never  saw  Gillette  before  I  bought  the  beer  in  there  that  night. 
I  had  no  previous  grudge  against  bim.  I  had  no  previous  difficulty  with 
bim.'' 

On  the  cross-examination  he  said:  '^When  tbis  man  Gillette  left  the 
Toom  he  left  abead  of  me.  I  suppose  he  was  fifteen  or  eigbteen  feet  from 
me.  Well,  he  was  ten  feet  in  advance  of  me  wben  he  left  the  bouse.  I 
think  he  had  a  vest  on  wben  he  left  tbe  theatre,  but  he  was  in  bis  shirt 
aleeves.  I  could  have  seen  bis  hip  poeket  if  I  had  looked  at  it  before  he 
left  tbe  bouse,  but  I  did  not  notice  bis  poeket.  I  could  have  seen  a  pis- 
tol,  perhaps,  in  bis  hip  poeket,  if  he  had  had  one  there,  if  I  had  noticed 
it.  He  put  bis  band  in  bis  hip  poeket  as  he  turned  around  and  fronted 
me.  His  back  was  towards  me  as  he  went  up  tbe  alley.  He  did  not  open 
a  bottle  of  beer  in  front  of  me.  I  did  not  see  bim  open  a  bettle  at  all 
wben  I  bought  the  beer.  Tbe  beer  was  opened  wben  it  came  to  me.  I 
never  saw  tbis  corkscrew  until  I  saw  it  in  tbe  court  room  bere.  I  did  not 
«ee  any  such  corkscrew  in  tbe  theatre  there  that  night.  Wben  T  told  bim 
that  I  had  paid  for  tbe  beer  he  said  that  I  had  not,  and  then  he  said  some- 
tbing about  sweeping  the  sidewalk  with  me.  He  started  out,  and  I  went 
out  after  bim.'' 

It  is  bere  agreed  by  both  sides  that  the  corkscrew  exhibited  in  court 
npon  tbe  trial  in  progress  is  the  one  taken  off  of  Gillette's  dead  body,  and 
the  one  he  used  at  tbe  variety  theatre. 

T.  0.  Halsell,  a  police  night  watchman,  testified  that  he  remembered 
tbe  killing  and  saw  the  body  of  the  deceased  that  night  after  the  shoot- 
ing.  Wben  tbe  shooting  occurred  witness  was  about  two  blocks  away; 
faeard  three  shots  and  ran  down  there  immediately  and  found  a  few  peo- 
ple  there,  including  two  policemen.    Tbe  deceased  was  lying  on  his  face. 
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aboat  twenty  feet  up  in  the  alley,  with  his  head  about  twofeet  from  a  lit- 
tle  sidewalk  there,  near  the  edge  of  and  at  the  end  of  the  little  sidewalk, 
which  is  five  or  six  feet  wide.  Deceased  was  not  dead  when  the  witnesa 
got  there,  but  never  spoke,  and  died  in  a  few  minutes.  As  the  body  lay 
it  had  one  leg  drawn  np  and  the  other  stretched  out;  it  lay  on  its  face, 
and  the  right  band  was  nnder  the  breast  and  the  other  by  the  side.  The 
body  was  turned  over  while  witness  stood  by  it,  and  "right  about  where 
the  pit  of  the  stomach  of  deceased  was  on  the  ground  there  was  a  cork» 
screw  lying.  It  was  lying  loose  on  the  ground/'  Witness  said,  **  1  have 
Seen  the  deceased  wear  this  corkscrew  many  a  time  in  his  pants  belt."^ 
Being  shown  the  corkscrew  referred  to  and  incorporated  in  the  record, 
witness  said,  "  If  this  is  not  the  corkscrew  I  saw  there  that  night  it  waa 
one  just  like  it.  I  picked  up  this  corkscrew  right  under  his  body.  The 
corkscrew  was  not  fastened  in  his  belt.  His  right  band  was  under  bim 
on  his  breast,  and  the  corkscrew  was  about  the  pit  of  his  stomach.'' 

S.  N.  Braswell,  justice  of  the  peace  who  held  the  inquest,  testified  that 
the  deceased  had  two  wounds.  One  was  about  the  lower  portion  of  the 
ribs  on  the  lef t  side,  and  the  other  somewhere  above  the  eyebrow  on  the 
left  side  of  the  head. 

The  sketch  of  the  corkscrew,  which  is  made  part  of  the  record  by 
agreement,  and  the  corkscrew  itself,  which  by  agreement  and  by  order 
of  the  court  is  attached  to  the  ti*an8cript,  show  it  to  have  been  a  large  one, 
such  as  is  used  for  opening  wine  and  beer  bottles;  with  a  polished,  dark 
colored,  wooden  handle  about  four  inches  long,  in  one  end  of  which  is 
inserted  a  stout,  sharp  blade  or  knife  about  two  inches  long,  for  cutting 
wire.  The  staff  or  screw  itself  is  about  six  inches  long,  very  strong  and 
sharp-pointed.  The  instrument  is  a  formidable  one  and  easily  capable  of 
inflicting  the  most  serious  and  fatal  injuries.  Moreover,  when  wom  in 
the  belt,  as  it  was  by  deceased  in  this  case,  and  attempted  to  be  drawn,  as 
the  testimony  shows  was  the  fact,  the  size,  shape,  and  appearance  of  the 
implement,  and  the  place  and  manner  in  which  it  was  worn  and  would 
naturally  be  grasped  by  the  person  wearing  it,  would  lead  any  one  to 
readily  conclude  that  it  was  a  knife  or  pistol — most  likely  the  latter.  It 
was  itself  a  deadly  weapon,  and  as  used  or  sought  to  be  used  by  deceased 
at  the  time  of  the  shooting  would  almost  inevitably  and  couclusively  have 
convinced  any  man  of  ordinary  prudence,  courage,  and  Observation  that 
a  deadly  assault  was  about  to  be  committed  upon  bim. 

An  inspection  of  the  plat  or  map  introduced  in  evidence  and  referred 
to  by  the  witnesses,  a  copy  of  which  is  incorporated  in  the  record,  dis- 
closes  the  foUowing  facts:  The  "Southern  Hotel,"  to  which  defendant 
went  upon  his  arrival  in  Dallas  late  in  the  af ternoon  of  September  18, 
1889,  is  several  blocks  to  the  north  and  east  of  the  Mascot  Theatre,  where 
this  difficulty  began.  The  theatre  is  on  Main  Street,  which  runs  in  a  gen- 
eral  direction  from  east  to  west ;  £lm  Street  is  the  next  street  north  of  Maiii> 
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ranning  parallel  thereto;  Sycamore  and  Oleander  (which  is  the  northern 
oontinaation  of  Ervay  Street)  run  in  a  general  direction  from  north  to 
8onth,  interseoting  Main  and  Elm  streeta  at  points  east  of  the  Mascot 
Theatre — Sycamore  being  the  firet  street  east  of  the  theatre,  and  Ervay 
(or  Oleander)  the  seeond  street  east. 

The  blocks  are  very  wide  along  Main  and  Eim  between  the  streets 
named^  and  the  alley  in  which  the  shooting  occurred  is  about  fifty  feet 
east  of  the  theatre,  counecting  Main  and  Elm  streets,  and  is  a  general 
thoroughfare  for  pedestrians  Coming  from  the  north  and  east  down  Elm 
and  into  Main.  It  was  lighted  and  paved.  The  hotel  at  which  Moody 
was  stopping,  and  to  which  Habel  went  and  lef t  his  effects  on  arriving  in 
town,  was  at  the  corner  of  Oleander  and  Sycamore — a  point  several  blocks 
north  of  Main  Street^  and  northeast  of  the  theatre.  It  is  proper  to  state> 
as  is  shown  by  the  map,  that  Oleander  and  Sycamore  streets  are  very 
crooked,  and  thongh  supposed  to  run  parallel  do  in  fact  intersect  each 
other  at  the  place  where  this  hotel  was  situated.  Live  Oak  Street  diverges 
from  Elm  Street  two  blocks  north  and  east  of  the  theatre  (at  the  inter- 
section  of  Elm  and  Ervay,  Oleander  being  bnt  another  name  for  the 
northern  continuation  of  Ervay),  and  it  was  at  the  corner  of  Ervay  and 
Live  Oak  that  Moody  and  Habel  first  met  that  night,  at  Trammeirs  sa- 
loon.  They  came  down  Elm  Street  (west)  and  crossed  into  Main  Street 
(sonth)  through  this  very  alley,  and  then  down  Main  (west)  about  fifty 
feet  to  the  theatre.  It  will  tfaus  be  seen  that  in  leaving  the  theatre  that 
night  and  going  up  Main  Street  (east)  Moody  and  Habel  were  going  in 
the  direction  of  their  hotel,  at  the  corner  of  Oleander  and  Sycamore;  to 
have  gone  in  any  other  direction  would  have  necessitated  their  Walking 
«ntirely  around  the  block  towards  the  west,  and  then  north  and  east,  which 
would  have  been  to  go  in  an  entirely  difFerent  direction  from  that  which 
was  the  most  natural  and  direct  route  home.  Defendant  was  a  stranger 
in  Dallas,  not  familiär  with  its  streets,  and  wonld  naturally  traverse  the 
fltreets  and  alleys  with  which  he  had  become  best  acquainted.  His  and 
Moody's  testimony  show  that  in  Coming  to  the  theatre  that  night  they 
had  come  through  that  alley.  Habel  was  going  back  to  his  hotel  by  the 
«ame  route  by  which  he  can^e,  and  by  the  most  direct  route  to  the  hotel. 
In  passing  the  mouth  of  the  alley,  or  even  in  going  through  it,  he  was 
on  his  way  home;  and  if  Qillette  posted  himself  in  said  alley  he  was  in- 
tercepting  defendant  on  his  way  hame;  and  was  in  fact  lying  in  wait  for 
him.  Defendant  was  on  his  way  home  when  he  reached  the  mouth  of 
the  alley,  and  Gillette  had  placed  himself  in  the  way  and  challenged  his 
passage  by  acts  and  gestures  threatening  a  deadly  assault.  Habel  says 
his  pnrpose  was  to  get  awayand  go  home  and  to  have  no  further  trouble 
if  Gillette  did  not  bother  him  any  further;  that  he  was  a  stranger  with- 
out  money,  hunting  a  Job,  and  wauted  to  get  away  from  there  without 
trouble,  and  that  such  was  his  purpose  and  intention  when  he  left  the 
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theatre  that  night.  All  tbe  testimonj  shows  that  deceased  proYoked  and 
invited  the  diflQculty,  and  voluntarily  and  viciously  put  himself  in  defend- 
ant^s  pathway  to  his  lodging  place  and  made  every  demonstration  indi^ 
cating  a  murderous  intent  against  Habel. 

The  objectionable  portions  of  the  Charge  are  obnoxious  as  claimed  to 
the  serious  objection  that  they  Charge  upon  murder  in  the  first  degree, 
and  lay  stress  upon  that  grade  of  homicide,  when^  as  is  seen  from  the 
above  recital  of  the  facta  of  this  case,  there  could  have  existed  no  element 
of  such  malice  as  constituted  that  offeuse.  The  Charge  as  to  the  malice 
having  arisen  **in  a  moment's  time"  is  particularly  erroneous  and  mis- 
leading  in  connection  with  the  facts  of  this  case.  Blocker  v.  The  State, 
27  Texas  Ct.  App.^  16  et  seq»,  and  casescited;  Willson's  Grim.  Stats.,  secs. 
2335-2337^  and  authorities  there  collated  aud  cited. 

W.  L.  Davidson,  Assistant  Attorney-Greneral,  for  the  State. 

White,  Presiding  Jüdge. — Appellant  was  convicted  in  the  Iower 
court  of  manslaughter,  and  given  two  years  in  the  penitentiary. 

Appellant  was  indicted  and  put  upon  his  trial  for  murder.  The  record 
BufSciently  shows  that  the  court  ordered  the  summoning  of  the  special 
venire  out  of  which  the  jury  was  to  be  selected  for  the  trial  of  the  case, 
and  the  objection  to  the  transcript  in  that  particular  based  upon  the  ml- 
ings  in  Steagald's  case,  22  Texas  Court  of  Appeals,  486,  is  not  maintain- 
able. 

As  to  other  objections  to  the  special  venires  for  talesmen,  it  is  first 
urgently  insisted  that  the  same  should  have  been  quashed  because  the 
court  declined  and  refused  to  administer  to  the  sheriff  and  each  of  his 
deputies  the  oath  prescribed  by  article  3056  of  the  Bevised  Statutes  be- 
töre they  executed  said  writs.  That  Statute  reads:  "  Whenever  it  may 
be  necessary  to  summon  Jurors  who  have  not  been  selected  by  jury  com- 
missioners  under  the  provisions  of  this  title,  the  court  shall  administer  to 
the  sheriff  and  each  of  his  deputies  the  f ollowing  oath :  ^  You  do  solemnly 
swear  that  you  will,  to  the  best  of  your  skill  and  ability,  and  without  bias 
or  favor  toward  any  party,  summon  such  Jurors  as  may  be  ordered  by  the 
court;  that  you  will  select  none  but  impartial,  sensible,  and  sober  men, 
having  the  qualifications  of  Jurors  under  the  law;  that  you  will  not,  di- 
rectly or  indirectly,  converse  or  communicate  with  any  juryman  touching 
any  case  pending  for  trial;  and  that  you  will  not  by  any  means  attempt 
to  influence,  advise,  or  control  any  juryman  in  his  opinion  in  any  case 
which  may  be  tried  by  him,  so  help  you  God.*  '^  This  Statute  has  been  held 
applicable  in  criminal  as  well  as  in  civil  cases.  Wyers  v.  The  State,  22 
Texas  Ct.  App.,  258. 

When  this  Statute  was  originally  passed  it  expressly  provided  in  terms 
that  the  oath  should  be  administered  ^^  at  the  commencement  of  each  term 
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of  the  court  at  wbich  jury  cases  may  be  tried/'  Hicks  v.  The  State,  5  Texas 
et,  App.,  488.  In  the  revision,  as  shown  in  artiele  3056,  supra,  it  is  not 
stated  in  terms  at  what  particuiar  time  the  oath  should  be  administered^ 
but  we  think  it  is  apparent  from  the  langnage  used  that  if  it  has  once 
been  administered  that  will  sqffice  thereafter  at  the  same  term  for  the 
summoning  of  all  '^such  Jurors  as  may  be  ordered  by  the  court,"  and 
that  it  is  not  necessary  to  have  the  oath  repeated  every  time  new  or  addi- 
tional  talesmen  are  be  summoned.  In  explaining  the  bills  of  exception 
on  this  point  the  learned  trial  judge  states  that  the  said  oath  was  duly 
administered  to  the  sheriff  and  deputies  on  the  örst  day  that  the  criminal 
docket  was  taken  up,  and  that  none  but  the  officers  so  qualified  took  part 
in  summoning  the  talesman  in  this  case.  He  also  certifies  that  in  each  in* 
stance  before  the  said  talesmen  were  summoned  he  cautioned  the  sheriff 
as  to  bis  duty  in  summoning  them,  as  provided  shall  be  done  by  articie 
615  of  the  Code  of  Criminal  Procedure.  This  was  the  necessary  and  proper 
practice.  Defendant's  objections  to  the  action  of  the  court  in  this  matter 
are  without  merit. 

Perhaps  we  should  have  first  noticed  the  defendant's  objections  to  the 
issnance  of  venires  for  talesmen  until  certain  of  the  original  veniremeii^ 
who  had  been  summoned,  and  who  were  absent,  had  been  attached  and 
brought  into  court  to  be  passed  upon.  He  also  asked  a  postponement  of 
the  trial  until  this  could  be  done.  Attachments  were  promptly  issued  for 
these  absentees  as  soon  as  demanded,  but  a  defendant  can  not  unreason* 
ably  delay  the  trial  on  account  of  the  absence  of  such  summoned  Jurors. 
Code  Crim.  Proc,  art.  640.  The  questions  here  raised  were  f  uUy  discussed 
in  Hndson's  case,  ante,  323.  Ko  error  is  made  to  appear  in  relation  to  this 
matter. 

Many  objections  are  made  and  criticisms  indulged  in  with  regard  to 
the  Charge  of  the  court. 

In  so  far  as  murder  of  the  first  or  the  second  degree  is  concemed,  all 
such  questions  are  eliminated  by  the  fact  that  defendant  has  been  con- 
yicted  of  manslaughter  and  not  murder.  As  to  manslanghter,  the  Charge 
embraced  all  the  statutory  ruies  with  regard  to  that  crime.  Had  defend- 
ant not  been  found  guiity  of  manslaughter  the  Charge  might  have  been 
held  insuflQcient  as  not  pertinently  applying  the  law  of  that  grade  of 
crime  to  the  particuiar  facts  of  the  case,  and  defendant,  in  a  special  re- 
quested  Instruction  which  was  ref  used,  attempted  to  call  the  attention  of 
the  court  to  the  Omission.  The  Instruction  was  not  itself  the  law,  but 
was  sufficient  to  call  the  attention  of  the  court  to  the  necessity  of  an  In- 
struction directly  applicable  to  the  facts.  An  Instruction  was  given  by 
the  court  with  regard  to  mutual  combat  entered  into  where  death  or 
serious  bodily  injury  likely  to  result  in  death  might  ensue,  and  properly 
instructed  the  jury  that  in  such  State  of  case  self-defense  would  not  ap- 
ply.     King  v.  The  State,  4  Texas  Ct.  App.,  54;  Crist  v.  The  State,  21 
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Texas  Ct.  App.,  361;  Thumm  v.  The  State,  24  Texas  Ct.  App.,  667;  Wil- 
liams T.  The  State,  25  Texas  Ct.  App.,  216;  Willson's  Crim.  Stats.,  sec. 
982.  But  the  court  did  not  instruct  as  to  what  the  law  would  be  if  de- 
fendant  went  out  to  engage  in  a  fisticuff  with  deceased,  and  with  no  In- 
tention of  having  a  deadly  contest  or  using  a  deadly  weapon,  and  tbat 
bis  deadly  weapon  was  only  used  after  deceased  was  apparently  abont 
using  a  deadly  weapon  upon  bim.  The  facts  perbaps  called  for  some 
such  Instruction.  But  in  such  case  the  defendant's  rigbt  of  self-defense 
would  not  have  been,  as  is  insisted  by  counsel,  a  perfect  one  and  entirely 
justifiable  in  law,  but  would  have  been  imperfect  to  the  extent  of  the 
gravity  of  theoffense  which  he  intended  to  commit  originally.  He  went 
out  to  engage  in  an  affray,  which  is  a  misdemeanor.  Penal  Code,  art. 
313.  ^^A  perfect  right  of  self-defense  can  only  obtain  and  avail  where 
the  party  pleading  it  acted  f rom  necessity  and  was  wholly  free  f rom  wrong 
or  blame  in  occasioning  or  producing  the  necessity  which  required  his 
action.  If,  howeyer,  he  was  in  the  wrong,  if  he  was  himself  violating 
or  in  the  act  of  violating  the  law,  and  on  account  of  his  own  wrong  was 
placed  in  a  Situation  wherein  it  became  necessary  for  bim  to  defend  him- 
self against  an  attack  made  upon  himself,  which  was  superinduced  or 
created  by  his  own  wrong,  then  the  law  justly  limits  his  rigbt  of  self- 
defense,  and  regulates  it  according  to  the  magnitude  of  his  own  wrong.'' 
Beed  y.  The  State,  11  Texas  Ct.  App.,  509;  Willson's  Crim.  Stats.,  sec.  982. 
If  the  original  wrong  of  defendant  was  or  would  haye  been  a  misde- 
meanor, then  the  homicide  growingout  of  or  occasioned  by  it,  though  in 
self-defense  from  an  assault  made  upon  bim,  would  be  manslaughter  if 
oommitted  under  the  immediate  influence  of  sudden  passion  arising  from 
an  adequate  cause,  such  for  instance  as  anger,  rage,  terror,  or  resentment. 
Spearman  v.  The  State,  23  Texas  Ct.  App.,  224. 

The  court  did  not  err  in  refusing  defendant's  second  special  requested 
instruction  on  this  subject,  becanse  it  did  not  State  correctly  the  law  ap- 
plicable to  the  facts;  and  whilst  the  court  omitted  to  charge  at  all  on  that 
phase  of  the  case,  the  error  was  harmless,  because  defendant  was  found 
guilty  of  manslaughter,  and  that  would  have  been  the  finding  under  the 
Charge  had  it  have  been  given  correctly  and  adopted  as  the  basis  of  the 
verdict. 

A  bill  of  exceptions  was  taken  to  the  following  language  used  by  the 
oounty  attorney  in  his  closing  argument  to  the  Jury:  ^'Gentlemen  of 
the  Jury,  I  teil  you  as  an  honest  man  and  Citizen,  that  it  is  my  candid 
and  honest  belief  that  this  defendant  is  guilty  of  murder  of  the  first  de- 
gree,  and  you  ought  to  find  bim  guilty  as  such.''  Defendant  did  not 
request  the  court  in  writing  to  instruct  the  jury  that  they  should  not  be 
influenced  by  the  attorney's  individual  opinion  as  to  the  defendant's 
guilt.  This  should  have  been  done,  and  if  the  court  had  then  ref  used  to 
gi ve  such  instruction  the  question  would  then  have  been  properly  presented 
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f or  adjudication.  ^^  While  it  is  true  that  authors  treating  upon  the  8ub- 
ject  eay  that  counsel  either  for  or  against  the  prisoner  should  never  ex- 
press  their  opinion  as  to  the  guilt  or  innocence  of  the  accused^  yet  we 
woald  hesitate  at  this  day  to  reverse  a  judgment  on  account  of  a  violation 
of  this  rule/'  Young  v.  The  State,  19  Texas  Ct.  App.,  536;  Kennedy  v. 
The  State,  Id.,  618.  There  are,  however,  recent  instances  where  the  mode 
iuid  manner  of  expressing  such  an  opinion  on  the  part  of  prosecnting  offi- 
-oers  has  been  held  sufScient  ground  for  reversing  a  judgment  of  convic- 
tion.  The  People  v.  Quick,  Mich.  Sup.  Ct.  (reported  in  füll  in  7  Crim. 
Law  Mag.,  p.  81).  "The  impropriety  of  expressing  a  personal  opinion 
to  the  Jury  upon  disputed  facts  has  always  been  regarded  as  great,  and 
has  in  some  notable  instances  led  to  unpleasant  strictures  on  the  character 
of  celebrated  counsel.**    Id. 

Def endant  testified  as  a  witness  in  his  own  behalf.  The  county  attor- 
ney  commented  upon  his  testimony,  which  he  had  the  right  to  do  as  in  the 
oase  of  any  other  witness;  but  he  also  indulged  in  some  very  harsh  reflec- 
üons  as  to  the  credibility  of  those  defendants  who  would  testify  in  their 
own  cases,  and  warned  the  jury  that  "so  long  as  defendants  are  to  be  be- 
lieved  when  testifying  in  their  own  behalf  no  man  will  ever  be  convicted 
in  this  State.**  This  language  was  excepted  to  and  special  instructions 
were  asked  in  regard  to  how  the  testimony  of  a  defendant  in  his  own  be- 
half  should  be  considered,  which  were  refnsed.  The  conrt,  however, 
ofaarged  the  jury:  "  You  are  by  law  made  the  exclusive  judges  of  the 
oredibility  of  all  the  witnesses  before  you  in  this  case,  and  of  the  weight 
jou  should  give  to  their  testimony,  and  af ter.  you  have  considered  all  the 
«ridence  before  you,  if  you  have  in  your  minds  a  reasonable  doubt  as  to 
the  guilt  of  this  defendant,  you  should  acquit  him.** 

"  We  are  not  disposed  to  reverse  judgments  for  merely  indiscreet  ebulli- 
tions  of  counsel  which  may  be  allowed  for  and  are  neutralized  by  the  effect 
of  the  Charge.'*  In  this  instance  the  Charge  of  the  court,  we  think,  fully 
neutralized  whatever  unwarranted  expression  of  opinion  the  prosecuting 
officer  had  indulged  in,  and  we  can  not  think  that  such  idle  declamation 
oould  or  would  have  the  same  weight  with  the  jury  as  the  Charge  of  the 
oourt.  Defendant*s  special  requested  Instruction  was  obnoxious  to  the 
objection  that  it  was  a  charge  upon  the  weight  of  evidence,  and  it  was 
properly  refused. 

We  have  considered  all  the  material  questions  in  the  case,  and  having 
found  no  reversible  error,  the  judgment  is  affirmed. 

Aßrmed. 

Hort,  J.,  abseut. 
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On  Motion  for  Rehbaring. 

White,  Presiding  Judge. — We  havecarefully  re-examined  the  record 
in  this  case  in  connection  with  the  appellant^s  motion  for  rehearing  and 
the  able  argument  of  counsel  in  support  of  the  same.  There  is  but  one 
question  which  we  deem  it  necessary  to  reconsider. 

As  before  stated,  the  court  snbmitted  to  the  jury  in  its  Charge  the  law^ 
of  murder  in  the  first  and  second  degrees.  Appellant  objects  to  the  charge- 
on  murder  of  the  first  degree,  and  Claims  that  the  court  erred  in  charging 
the  jury  the  law  of  murder  in  the  first  degree  for  the  reason  "that  the 
evidence  in  the  case  did  not  call  for  nor  Warrant  a  charge  on  that  grade- 
of  homicide;  and  the  charge  given  on  that  subject  was  calculated  to  mis* 
lead  the  jury,  and  laid  undue  stress  on  murder  in  the  first  degree  and  did 
in  fact  prejudice  defendant's  rights/' 

Defendant  wasfound  guilty  of  manslaughter,  and  in  our  opinion  hereto- 
f  ore  rendered  in  alluding  to  this  assignment  of  error  we  dismissed  this  sub- 
ject with  the  remark  that,  "in. so  far  as  murder  of  the  first  or  the  second 
degree  is  concerned,  all  such  questions  are  eliminated  by  the  fact  that 
defendant  has  been  convicted  of  manslaughter  and  not  murder/'  Our 
attention  has  been  called  to  the  fact  that  this  Statement  is  incorrect  in 
view  of  the  manner  in  which  the  question  is  presented  in  the  record. 
This  portion  of  the  charge  is  specially  excepted  to,  as  shown  by  defend- 
ant's  thirteenth  bill  of  exceptions. 

The  rule  is  that  the  charge  must  be  applicable  to  and  limited  by  the 
evidence;  and  furthermore,  that  a  charge  which  has  no  application  to- 
any  evidence  adduced  on  the  trial  is  erroneous  and  calculated  to  confuse 
the  jury  and  mislead  them,  and  it  is  radical  error  for  the  court  to  assume 
and  Charge  upon  a  theory  not  raised  or  indicated  by  the  evidence.  Will- 
son's  Crim.  State.,  sec.  2347. 

Again,  it  is  well  settled  that  "if  the  error,  however  immaterial  it  may 
be,  is  promptly  excepted  to,  and  presented  by  a  proper  bill  of  exceptions 
on  appeal,  the  Statute  (Code  Crim.  Proc.,  art.  685)  is  mandatory  that  the 
convictiou  shall  be  set  aside  without  mquiry  as  to  the  effect  of  such  error 
upon  the  jury.''    Wiilson's  Crim.  Stats.,  sec.  2363. 

Under  these  rules,  and  the  manner  in  which  the  question  is  presented, 
the  fact  that  defendant  was  convicted  of  manslaughter  does  not  eliminate 
the  question  as  to  the  authority  of  the  court  to  charge  upon  murder  of 
the  first  degree  in  this  case. 

As  to  the  1q>w  as  presented  upon  this  degree  of  murder  we  think  it  suffi- 
ciently  füll,  comprehensive,  and  explicit,  and  not  objectionable  for  any 
reversible  error. 

It  then  remains  to  be  seen  whether  such  a  charge  was  called  for  or 
authorized  by  any  evidence  in  the  case. 
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There  were  two  theories  in  the  case  as  made  by  the  evidence.  One 
that  defendant  went  out  of  the  theatre  upon  the  invitation  of  deceaeed 
with  hi8  deadly  weapon  upon  his  person^  if  not  in  his  hand^  and  with  the 
purpose  and  intent  of  using  it  in  the  combat  to  which  he  was  invited. 
The  other  was  that  he  went  out  merely  to  engage  in  an  a&ay.  If  the 
former  theory  was  correct  then  his  crime  was  murder;  if  the  latter  it  waa 
manslaughter.  ünder  the  facts  the  issue  of  murder  in  the  first  and 
second  degrees  was  clearly  raised  and  the  court  did  not  err  in  submitting 
these  issues. 

We  have  found  no  sufScient  reason  to  Warrant  us  in  setting  aside  our 
former  judgment  of  affirmance  in  this  case^  and  the  motion  for  rehearing 
is  oYermled. 

Rehearing  refused. 

Judges  all  present  and  concurring. 
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Aecidental  Homicide. 
See  the  Statement  of  the  case  for  evidence  held  not  to  demand  of  the  trial  oonit  in- 
structions  upon  the  law  either  of  manslaugliter  or  negligent  homicide,  and  in 
Tiew  of  which,  as  bearing  upon  the  issue  of  aecidental  homicide,  the  court  soffi- 
dently  charged  that  in  order  to  oonvict  the  juiy  should  find  that  the  killing  was 
intentionallj  done.     Oiebd  «.  Siaie,  151. 

Accomplice.    See  Charge  ofike  Court,  73;  Evidence,  1S7. 

1.  Until  amended  bj  the  Act  of  April  4,  1889,  so  as  to  applj  to  acoomplices  and  ac- 

oessories,  the  rule  above  cited  applied  to  the  principal  offender  only,  and  not  to 
the  accomplice,  whose  acts  ander  onr  Statute  are  auxiliarj  only,  and  are  per- 
formed  and  completed  anterior  and  as  inducements  to  the  crime  about  to  be  com- 
mitted.  This  indictment,  presented  prior  to  the  enactment  of  April  2,  1880, 
alleged  the  venue  in  Wilbarger  Countj  and  charged  one  Williams  with  the  theft 
of  a  horse  and  defendant  as  an  accomplice  thereto.  The  proof  showed  that  Wil- 
liams stole  the  horse  either  in  Hocklej  or  Lamb  County,  and  that  months  after- 
wards  it  was  recovered  from  him  and  defendant  in  Wilbarger  Countj.  Heldt 
ihat  with  respect  to  defendant,  the  proof  does  not  support  the  allegation  of 
venue.  Note  that  Hurt,  J.,  dissenting,  holds  that  even  under  the  old  law  venue 
as  to  an  accomplice  to  theft  may  be  properly  laid  in  the  county  of  the  taking  or 
in  anj  county  into  which  the  accomplice  takes  the  property.     West  v.  State,  1. 

2.  Mere  presence  at  the  time  and  place  of  the  commission  of  the  crime,  and  mere 

concealment  of  knowledge  that  the  crime  was  conmiitted  will  not  make  a  per- 
son  an  accomplice  to  the  crime.  A  witness  can  not  be  regarded  in  the  light  of 
an  accomplice  in  the  absence  of  proof  tending  to  connect  him  with  the  transac- 
tion.  Under  the  proof  in  this  case  the  court  did  not  err  in  refusing  a  special 
Instruction  upon  the  law  of  accomplice  testimonj.  O^Connor  v.  State,  288; 
Smith  V.  State,  809. 

Accomplice  Testimony.    See  Charge  ofthe  Court,  70,  73. 

1.  A  conviction  for  crime  can  not  be  had  upon  the  unoorroborated  testimony  of  an 

accomplice.  See  the  opinion  for  the  substance  of  evidence  held  insuffident  to 
Support  a  conviction  for  theft,  because  based  upon  the  uncorroborated  testimony 
of  an  accomplice.    Roguemore  v.  State,  55. 

2.  The  proof  establishing  the  complidty  of  the  principal  State*s  witness  as  an  ac- 

complice to  the  crime,  the  trial  court  erred  in  omitting  to  instruct  the  jury  that 
in  Order  to  Warrant  the  conviction  of  the  defendant  upon  the  testimony  of  the 
Said  witness,  legal  corroboration  thereof  was  indispensable.  Puryear  v.  State,  73. 
8.  Upon  the  ground  that  he  was  under  arrest  and  was  not  cautioned,  the  defendant 
objected  to  proof  at  this  trial  of  his  actions  and  conduct  at  the  examining  trial 
during  the  time  his  accomplice  was  testifying.  Held,  that  under  the  proof  in 
this  case  the  objection  was  well  taken,  «nd  should  have  been  sustained.  If  the 
proof  supported  the  assumption  of  the  State  that  the  accomplice  claimed  to  have 
been  intimidated  by  the  defendant  at  the  examining  trial,  and  for  that  reason 
gave  testmiony  on  that  trial  contradicted  by  her  testimony  on  this  trial,  then  in- 
deed  the  evidence  would  be  admissible,  whether  he  was  cautioned  or  not,  to  oor- 
Toborate  the  accomplice  as  to  intimidation,  but  for  no  other  purpose,  and  it 
would  devolve  upon  the  court  to  so  instruct  the  jury.    Id. 

[605] 
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Acoomplice  TeBtiaumy'-conHnued. 
4  See  the  opinion  in  extenso  f or  the  snbstance  of  evidenoe  addaoed  on  a  trial  for 
theft,  hdd  to  inculpate  the  principal  State's  witness  as  an  acoomplice;  and  note 
the  same  for  the  substance  of  remaining  proof  ?ield  insufficient  to  oorroborate 
the  testimonj  of  the  said  accomplice.  Chumley  v.  State,  87. 
6.  A  person's  mere  knowledge  of  the  commission  of  a  crime,  in  the  abeence  of  proof 
implicating  him  therein,  does  not  oonstitute  such  person  an  accomplice;  ax»! 
when  he  testifies  as  a  witness  his  testimony  will  not  demand  of  the  trial  oourt  a 
chaige  upon  the  law  of  accomplice  testimonj.     Smüh  v.  State,  309. 

^'Adequate  Cauae."  See  Charge  ofthe  Court,  46,  98;  Mandaughter,  5,  9. 
Anj  condition  or  circumstance  which  is  capable  of  creating  sudden  passion  safficient 
to  render  the  mind  of  a  person  of  ordinary  temper  incapable  of  cool  reflection 
may  constitute  "adequate  cause/'  and  where  the  evidence  shows  a  number  of 
oonditions  or  circumstances  tending  either  singly  or  collectivcly  to  consUtnte 
what  a  Jury  might  consider  adequate  cause,  the  charge  of  the  oourt  should  leaVe 
the  Jury  at  liberty  to  consider  them  all  in  determining  whether  or  not  adeqnate 
cause  ezisted.  See  the  opinion  for  a  State  of  proof  held  to  demand  of  the  trial 
court  an  Instruction  in  conformlty  with  this  rule.    Hawthome  v.  State,  212. 

Adultery. 

On  the  trial  of  the  accused  woman  for  adolteiy  with  Dave  Graham,  a  State's  witnees 
testified  that  during  the  illness  of  the  husband  of  the  accused,  and  in  the  pres- 
ence  of  the  accused  and  Dave  Graham,  the  said  husband  said  that  he  dedred  the 
witness  to  remain  and  admimster  medicine  to  him;  that  he  was  afraid  to  tmst 
his  wife (the  defendant)  and  Dave  Graham;  that  the  witness  dld  not  know  what 
went  on  there  when  he  (the  husband)  was  alone  with  the  defendant  and  Dave 
Graham,  and  that  on  such  occasions  they  aggravated  him  all  they  coold.  To  this 
evidence  the  defense  objected,  first,  that  it  is  hearsay;  second,  that  it  is  irrele- 
vant; and,  third,  that  inasmuch  as  the  husband  could  not  testify  against  the  wife, 
his  said  Statement,  though  made  to  the  witness  in  the  presence  of  the  accused, 
could  not  be  proved  for  the  State.  Held,  that  the  second  objection  is  alone  main- 
tainable.  But  the  evidence  though  irrelevant  because  uncertain,  its  admisaon, 
in  view  of  the  whole  proof,  constitutes  immaterial  error.     Graham  t).  State,  Jäl^ 

Aggravated  Assault  and  Battery. 

Ezplaining  the  law  of  aggravated  assault,  the  charge  of  the  court  embodies  the  stat- 
utory  definition  of  manslaughter.  In  the  same  connection  it  embodies  an  ab- 
stractly  correct  explanation  of  ''adequate  cause,*'  but  restricts  it  to  an  assault 
and  battery  by  the  injured  party  upon  the  accused  causing  to  the  latter  pain  or 
bloodshed.  Held,  that  in  the  absence  of  proof  even  suggesting  such  an  assauU 
and  battery  the  charge  was  erroneons.     Hatothome  v.  State,  212. 

Alibi    See  Charge  ofthe  Court,  6, 117, 

1.  The  Charge  of  the  court  upon  the  issue  of  aXün  is  as  follows:  "Amongst  other 
def enses  interposed  in  this  case  by  the  defendant  is  what  is  known  in  legal  phrase- 
ology  as  an  alibi;  that  is,  that  if  the  deceased  was  killed  as  alleged,  the  defend- 
ant was,  at  the  time  of  such  killing,  at  another  and  different  place  from  which 
such  killing  was  done,  and  therefore  was  not  and  could  not  have  been  the  person 
who  killed  deceased,  if  she  was  killed."  *  ♦  ♦  To  this  portion  of  the  charge 
the  defense  objected :  1 .  That  i t  expresses  an  opinion  as  to  the  weight  of  evidence. 
2.  It  sums  up  a  material  portion  of  the  evidence.  3.  It  defines  as  a  defense  that 
which  is  only  rebutting  evidence.  4.  The  words  * '  amongst  other  defenses"  tends 
to  weaken  the  prominent  exculpatory  facts,  or  evidence,  relied  on  by  defendant. 
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5.  It  oonveyB  the  impreBskm  ihai  the  evidence  on  this  point  was  of  little  weight, 
and  tends  to  oonvey  to  the  minds  of  the  joiy  that  the  State  had  sufficiently  estab- 
lished  the  guilt  of  defendant,  and  that  it  devolved  on  thedefendant  to  show  that 
he  was  at  a  diff erent  place  at  the  time  of  the  ooinmission  of  the  offense.  The  ma- 
joritj  of  the  court,  deciding  against  each  of  the  exceptions  to  the  Charge,  holds: 
1.  That  it  LS  not  obnoxious  to  the  first  and  second  objections  urged  against  it.  Z, 
That  cUHn  is  a  ilefense  to  a  criininal  prosecution,  and  it  was  not  error  to  so  denomi- 
nate  it  in  the  charge  3.  That  the  bürden  of  promng  na  aWH  is  not  upon  thede- 
fendant, and  that  the  charge  in  this  case  neither  poeiti  vely  nor  inferentially  shifts 
the  bürden  of  such  proof  upon  the  defendant.  The  rule  is  tliat  if  the  evidence, 
whether  in  behalf  of  the  State  or  the  defendant,  engenders  in  the  minds  of  the 
Jury  a  reasonable  doubt  as  to  defendant's  presence  at  the  time  and  place  of  the 
offense,  the  defendant  is  entitled  to  an  acquittal;  and  the  charge  in  this  case  in 
no  degree  obtrudes  upon  this  rule.  See  the  opinion  of  Willson,  J.,  for  a  dis- 
cussion  of  the  question,  and  note  his  reassertion  of  the  doctrine  in  the  opinion  on 
the  motion  for  r^hearing.     OaUaJier  v.  State,  247. 

2.  AUbi  is  not  a  defense  to  a  criminal  prosecution  in  any  other  sense  than  as  rebutting 
evidence  tending  to  disprove  the  facts  relied  upon  by  the  State  for  conviction,  or 
as  evidence  tending  to  raise  a  reasonable  doubt  of  the  truth  of  the  same.  It  was 
error,  therefore,  to  instruct  the  j  ury  that  aliJbi  was  interposed  as  a  dtfense,  More- 
over.  the  effect  of  the  charge  (see  sixth  head  note)  was  to  impose  upon  the  defend- 
ant the  bürden  of  proving  the  alibi,  This  rule  is  announced  by  Hurt,  J.,  dis- 
senting,  but  is  not  maintained  by  the  majority  of  the  oourt.    Id. 

S,  It  is  urged  against  the  charge  on  alibi  that  it  requires  the  jury  to  believe,  in  order 
to  acquit  the  defendant,  that  he  was  not  and  eould  not  have  been  the  person  who 
killed  the  deceased;  that  the  use  of  the  words  '*  could  not "  means,  in  effect,  that 
it  was  impoinble  for  the  defendant  to  have  oommitted  the  murder,  and  thus  to 
have  imposed  upon  the  accused  the  bürden  of  proving  the  o/t&t,  or  that  it  was 
impoesible  for  him  to  have  committed  the  homicide.  Held,  by  the  majority  ef 
the  court,  that  the  objections  are  not  maintainable,  especially  in  the  light  of  the 
concluding  part  of  the  charge,  which  reads  as  foUows:  **  Now,  if  the  evidence 
raisee  in  your  minds  a  reasonable  doubt  as  to  the  presence  of  the  defendant  at 
the  place  where  the  deoeased  was  killed  (if  killed),  at  the  time  of  the  killing, 
then  you  should  acquit  the  defendant.*'  But  see  the  dissenting  opinion  of  Hurt, 
J.,  on  the  motion  for  rehearing,  maintaining  the  contrary  and  reviewing  author- 
ities  in  support  of  his  dissent.    Id. 

JLlteration.    See  Baä  Bond,  4. 

▲xneliorated  Punishment. 

Article  15  of  the  Penal  Code  provides  that  when  the  punishment  for  an  offense  is 
ameliorated  by  Statute  subsequent  to  its  commission,  the  defendant,  upon  con- 
viction, must  be  punished  according  to  the  latter  enactment,  unless  he  elect  to 
receive  the  penalty  affixed  by  the  former  law.  But  the  rule  does  not  apply  to 
cases  tried  before  the  ameliorating  act  has  become  an  effective  law.  Jenkins  v, 
State,  ^. 

Amendmezit.    See  Certifkate,  3;  Recognüance,  IS;  Seire  Fadas,  IS. 

Jlppeal.    See  Habeas  Corpus,  10. 

JUrest  of  Judgment.    See  FMdence,  134. 

A  Joint  indictment  against  P.  and  W.  for  theft  alleged  their  respective  names  cor- 
rectly  in  the  first  instance,  but  in  charging  the  mtent  alleged  incorrectly  the 
Christian  name  of  P.  and  the  sumame  of  W.     Upon  the  ground  that  the  va- 
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rUnce  was  fatal  to  the  indictment  the  defense  mored  in  anrest  of  jadgment.  HM^ 
that  the  motion  was  properlj  OTerroled.  The  mle  is  that  if  the  Christian  nam» 
is  first  stated  oonrectlj  and  afterwards  inoorrectly,  the  inoorrect  Statement  thereof 
maj  be  rejected  without  affecting  the  indictment.  Approving  Musqnez  ▼.  The 
State,  41  Texas,  226.  The  same  mle  applies  as  to  the  sumame  of  a  defendant 
Approving  Cotton  v.  The  State,  4  Texas,  260.     WampUr  v.  SUOe,  852. 

Arrest  Without  Warrant. 
Article  822  of  the  Penal  Code,  which  is  a  special  provision  and  is  not  controlled  \sj 
other  Statutes  relating  to  arrests,  expresaly  provides  that  a  person  violating  th» 
law  by  unlawf olly  carrjing  arms  maj  be  arrested  by  a  peace  officer  withont  War- 
rant, apon  hlB  own  Icnowledge  or  npon  Information  of  some  credible  person.  This 
Statute  must  be  oonstrued  to  authorize  the  peace  officer  to  arrest  the  offender 
without  Warrant,  upon  Information  of  a  credible  person,  although  the  offender 
maj  be  in  a  dlstant  part  of  the  countj  at  the  time  of  the  Information,  and  al- 
though the  arrest  may  not  be  immedia^j  made  or  attempted.  A  chaige  of  the 
oourt  to  this  effect  was  not  erroneous.    Jacob$  «.  State,  79. 

AMault  to  Murder.    See  Ehidenee,  118. 

1.  If  the  Charge  of  the  court  submits  to  the  jury  a  theory  of  defense  not  presented  by 
the  evidence,  it  is  error  which  innres  to  the  benefit  of  the  accused,  and  he  caa 
not  be  heard  to  complain  on  appeal  that  the  Instruction  was  imperfect  or  errone- 
oos.  See  the  opinion  in  extenso  for  the  substance  of  evidence  on  a  trial  for  assault 
with  intent  to  mnrder,  held  not  to  raise  the  issue  of  seif -defense.  Hauihame  «. 
8t(Ue,  212. 

8.  It  was  proved  on  a  trial  for  assault  to  murder  that  the  injured  party  publidy  aecuaed 
the  defendant  of  stealing  a  plow;  refused  to  modify  or  withdraw  the  chaige; 
threatended  to  kill  defendant;  afterwards  sent  for  defendant  to  settle  the  quarrd 
amicably,  and  when  defendant  called  npon  him  in  response  to  his  invitation,  and 
requested  him  to  withdraw  or  modify  the  aocusation  of  theft,  he  refnsed  to  do  so, 
and  seized  his  gun  in  a  threatening  manner.  The  defense  offered,  but  was  not 
pemütted  by  the  court  to  prove,  that  the  accusation  of  theft  made  against  the  de- 
fendant by  the  injured  party  was  false.  Hdd,  that  the  proposed  proof  was  com- 
petent,  and  should  have  been  admitted.    Id. 

ft.  The  specific  intent  to  kät^  although  not  necessarily  an  essential  element  of  mur- 
der— inasmuch  as  the  intent  to  do  serious  bodily  injury  that  may  result  in  the 
death  of  the  party  killed  may  suffice— in  indispensable,  and  must  be  proved,  to 
constitute  assault  with  intent  to  murder.  Intent  to  do  serious  bodily  härm  is 
not  sufficient.  Under  the  proof  in  this  case  the  jury  should  have  been  given 
the  discreüon  to  convict  of  a  lower  grade  of  assault  than  assault  to  murder  if 
they  believed  the  evidence  did  not  show  a  specific  intent  to  kill.  See  the  opinion 
for  Instructions  hdd  erroneous,  inasmuch  as  their  effect  was  to  restrict  a  verdict 
of  guilty  to  the  higher  grade  of  assault,  although  they  might  have  believed  the 
proof  did  not  show  the  specific  intent  to  kill.     Carter  t>.  8taU,  855. 

Attempt  to  Bape. 

1.  It  is  not  essential  that  an  indictment  in  charging  an  attempt  to  rape  by  threats 

alone,  shall  allege  specifically  that  the  threats  were  directed  against  the  person 
of  the  injured  female.    Betigan  v.  State^  227. 

2.  It  is  contended  on  this  appeal  that  a  conviction  for  attempt  to  rape  can  be  had 

only  under  an  indictment  for  rape.  But  held  that  the  contention  is  without 
merit.    Id,  $ 

8.  The  specific  intent  to  ravish  is  an  essential  ingredient  of  the  offense  of  attempt  to 
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rape;  and  altliough  tbe  aocused,  in  making  tbe  attempt,  maj  have  used  tbe 
means  to  effect  rape,  be  is  not  gailty  of  attempt  to  rape  unless  bis  ose  of  said 
means  was  acoompanied  by  tbe  specific  intent  to  rape.  Evidence,  tberefore, 
wbicb  tended  to  sbow  tbat  wben  be  made  tbe  attempt,  tbe  accused  was  excess- 
ively  dronk,  fairlj  raised  tbe  qaestion  of  bis  mental  capacity  to  conceive  tbö 
criminal  intent,  and  demanded  of  tbe  trial  court  a  cbarge  to  tbe  effect  tbat  in 
determining  wbetber  tbe  accused  bad  tbe  specific  intent  to  rape  at  tbe  time  be 
made  tbe  attempt,  tbe  jury  sbould  take  into  consideration  tbe  evidence  of  tbe 
drunkenness  of  tbe  accused,  and  bis  oonsequent  mental  capadty  to  form  sucb 
intent.  A  special  Instruction  embodjing  tbis  principle,  and  responding  to  evi> 
dence  on  tbe  trial,  was  erroneously  refused.    Id. 

Bau.    See  Eoidence,  96;  Habea»  Corpus,  £,  3,  9, 

Baal  Bond.    See  Illegal  Marking  and  Branding  Stock;  PracHce,  HS, 

1.  It  was  objected  tbat  tbe  bail  bond  is  more  onerous  tban  tbe  law  requiree  in  tbat 

it  binds  tbe  principal  personally  to  *'  appear  before  tbe  next  term  of  tbe  District 
Court, "  instead  of  * '  before  said  court  at  its  next  term. "  Held,  tbat  tbe  objection 
is  bypercritical.    Broum  et  al.  v.  State,  65. 

2.  **  Unlawfully  selling  liquor  on  Sunday,**  as  tbe  offense  is  denominated  in  tbe  bail 

bond,  is  not,  eo  nomine,  an  offense  against  tbe  laws  of  tbis  State.  To  be  suf- 
fident  tbe  bail  bond  sbould  bave  recited  tbe  specific  offense  cbarged  against  tbe 
principal,  tbat  is  tbat  being  a  mercbant,  grocer,  or  dealer  in  wares  and  mercban- 
dise,  or  a  trader  in  business,  be  as  sucb  did  unlawfullj  seil  liquor  on  Sundaj — 
following  and  cunforming  to  tbe  cbarge  in  tbe  indictment  or  Information.  Bowen 
et  al.  V.  State,  103. 
ft.  BaU  bonds  in  tbese  cases  required  tbe  principal  to  appear  before  tbe  Criminal  Dis- 
trict Court  of  Galveston  County  on  tbe  **  first  Monday  in  November,  188."  Eeld, 
f atally  defective,  because  it  obligates  tbe  principal  to  appear  at  a  time  wben  a 
legal  term  of  tbe  court  could  not  be  beld.     Wegner  v.  State,  410. 

4.  After  tbe  bonds  were  executed,  tbe  sberiff ,  witbout  tbe  knowledge  or  consent  of 

tbe  sureties,  added  tbe  figure  *' 0  '*  after  tbe  figures  *'  188,"  making  tbe  year  of 
appearance  "  1889"  instead  of  *•  188,"  as  originally  written.  Held,  tbat  tbe  un- 
autborized  addition  of  tbe  said  figure  by  tbe  sberiff  vitiated  tbe  bond.     Id. 

5.  Prior  to  tbe  adoption  of  tbe  codes  a  bail  bond  was  sufficient  if  it  obligated  tbe 

principal  to  appear  at  tbe court  of  tbe  proper  county  at  tbe  next  term 

tbereof.  Sucb,  bowever,  is  not  now  tbe  law,  and  tbe  cases  of  Brite  v.  Tbe  State, 
34  Texas,  219,  and  Wilcox  v.  Tbe  State,  Id.,  544,  decided  under  tbe  old  law,  are 
obsolete.  Under  tbe  present  law  tbe  bond  must  State  tbe  time,  place,  and  court 
wben,  wbere,  and  before  wbicb  tbe  defendant  is  bound  to  make  bis  personal 
appearance.  Tbe  court  can  not  treat  an  objectionable  condition  as  mere  sur- 
plusage.    Id. 

Bawdy  House.    See  Munieipal  CorporaHons,  4. 

Betüng  on  Elections. 
1.  Article  871  of  tbe  Penal  Code  provides  as  foUows  **  If  any  person  sball,  wbetber 
before  or  after  tbe  bappening  of  any  public  election,  beld  witbin  tbis  State,  wager 
or  bet  in  any  manner  wbatever  upon  tbe  result  of  any  sucb  election,"  etc.  Con- 
struing  tbis  Statute  tbe  court  bolds  tbat  it  applies  only  to  elections  in  tbis  State, 
and  can  not  be  extended  to  embraoe  wagers  upon  elections  beld  in  anotber  or  tbe 
otber  States  of  tbe  Union.    Covington  v.  State,  226.  * 

3.  Tbe  wager  in  tbis  case  was  tbat  Cleveland  and  not  Harrison  would  be  elected 
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President  of  the  United  SUtes  on  the  6th  daj  of  November,  1888.  Oonstraed  as 
a  whole^  tbe  Statement  of  facts  shows  tliat  tbe  wager  wlw  npon  the  resolt  of  the 
eleotions  lield  in  tbe  several  States  of  tbe  Union  for  President.  HM,  tbat  sndi 
proof  not  only  does  not  sapport  tbe  cbarge  in  tbe  indictment,  bat  it  does  not  sbow 
a  violation  of  tbe  law  of  tbis  State.    Id, 

Bill  of  Exceptions.    See  Eddence,  16,  f  i,  SS,  148;  Exception»,  L 

Bill  of  Säle. 

A  bill  of  sale  is  an  Instrument  of  writing  wbicb  is  permitted  and  required  by  law 
to  be  recorded  in  tbe  office  of  tbe  county  clerk.  It  is  tberefore  sacb  an  instra- 
ment  as  comes  witliin  tbe  provisions  of  article  2257  of  tbe  Revised  Statutes,  and 
may  be  read  in  evidence  witbout  proof  of  its  ezecution,  provided  it  bas  been 
filed  among  tbe  papers  of  tbe  cause  at  least  tbree  days  before  tbe  commencement 
of  tbe  trial,  and  notice  of  sucb  filing  given  to  tbe  öppoeite  party  or  bis  attomey. 
Tbe  bill  of  sale  relied  upon  by  tbe  State  in  tbis  case  was  attested  by  a  subscrib- 
ing  witness,  but  was  not  filed  witb  tbe  papers  in  tbe  cause.  Tbe  court  permitted 
tbe  State  to  prove  tbe  execution  of  tbe  bill  of  sale  by  secondary  evidence  witbout 
first  acoounting  for  or  explaining  tbe  non-production  of  tbe  subscribing  witness 
HM,  error.     Ghraves  v.  8UUe,  854. 

Bürden  of  Proot    See  Alibi,  1-3;  Charge  ofthe  Court,  64,  67,  69;  EMenee,  1S9. 

Burglary. 

1.  An  exception  to  tbe  rule  tbat  tbe  confession  of  an  uncautioned  defendant  wbfle  in 

duress  can  not  be  used  in  evidence  against  bim  is  wben  be  makes  as  a  part  of 
Said  confession  a  Statement  of  facts  or  circumstances  tbat  are  foond  to  be  trae 
wbicb  conduce  to  establisb  bis  guilt.  Code  Crim.  Proc,  art.  750.  But  to  bring 
tbe  Statement  witbin  tbe  exception,  tbe  same  must  in  tbe  first  instance  be  found 
to  be  true  in  pursuance  of  tbe  Information  derived  from  tbe  accused  bimself ,  and 
from  no  otber  source.  It  would  be  no  objection  to  sucb  a  confession  tbat  öfter 
tbe  trutb  of  tbe  Statement  bas  been  asoertained  in  pursuance  of  tbe  Information 
fumisbed  by  tbe  accused  tbe  same  facts  sbould  be  establisbed  by  information 
derived  from  anotber  source.  See  tbe  opinion  in  extenso  on  tbe  question,  and 
note  tbe  same  for  a  confession  liM  under  tbe  rule  announoed  to  bave  been  eno- 
neously  admitted.     Growder  v.  State,  51. 

2.  It  was  proved  on  tbe  trial  tbat  one  of  tbe  sacks  stolen  at  tbe  time  of  tbe  buiglaiy 

was  recently  tbereaf ter  found  in  tbe  bouse  of  tbe  defendant.  HM,  tbat,  in  view 
of  sucb  proof,  tbe  cbarge  of  tbe  court  was  erroneous  in  omitting  to  instruct  tbe 
Jury  tbat  to  Warrant  an  inference  of  guilt  from  tbe  circumstance  of  posseesion  of 
recently  stolen  property,  sucb  possession  must  be  personal  and  exclusive,  must 
be  unexplained,  and  must  involve  a  distinct  and  conscious  assertion  of  property 
by  tbe  defendant.     Jackeon  v.  State,  148. 

8.  It  was  also  proved  tbat  some  of  tbe  stolen  sacks  were  found  in  tbe  bouse  of  one 
K.  recently  after  tbe  burglary.  Tbe  cbarge  of  tbe  court  was  erroneous  in  omit- 
ting to  instruct  tbe  jury  tbat  it  could  not  consider  sucb  proof  against  tbe  defend- 
ant, unless  it  was  furtber  proved  tbat  said  K.  and  defendant  acted  togetber  in 
tbe  commission  of  tbe  burglary,  and  not  tben,  unless  it  was  sbown  tbat  E.  had 
personal  and  exclusive  possession  of  said  sacks,  unexplained,  etc.   Id, 

4.  Possession  of  recently  stolen  property  is  an  inculpatory  fact  wbicb  is  available  to 
tbe  State  in  burglary  as  well  as  in  tbeft,  but  as  in  tbeft,  to  Warrant  an  infer- 
ence of  guilt  from  tbe  circumstance  of  tbe  recent  possession  of  property  stolen 
at  tbe  time  of  tbe  burglary,  sucb  possession  must  be  personal  and  exclusve, 
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most  be  unexpläined,  and  must  involve  a  distinct  and  conscioos  aasertion  of  prop- 
erty  by  tbe  accused.  See  tbe  opinion  for  a  State  of  proof  under  whicb  it  is  hM 
tbat  tbe  accosed's  possession  of  a  sack,  a  part  of  tbe  fruits  of  tbe  burglaiy,  in 
oonnection  witb  otber  proof  in  tbe  case,  is  ample  tosastain  a  finding  of  bis  com- 
plicitj  in  tbe  burglarj.    Jackson  v,  State,  870. 

5.  Tbe  proof  in  tbe  case  being  sufficient  to  sbow  a  oonspiracj  between  and  an  acting 

togetber  as  principals  by  tbe  accused  and  K.  in  tbe  criminal  enterpiise,  tbe  coort 
did  not  err  in  admitting  evidence  of  tbe  finding  of  a  part  of  tbe  fruits  of  tbe  crime 
in  tbe  defendant's  bouse,  and  of  wbat  transpiredattbetime,  tbe  defendant  being 
absent.    Id. 

6.  It  is  a  rule  of  evidence  tbat  "  any  fact  or  circumstance  wliicb  would  tend  to  prove 

tbe  guilt  of  tbe  co-defendant  would  also  tend  to  prove  tbe  guilt  of  tbe  defendant, 
and  would  be  admissible  against  bim."  Tbe  proof  sbowing  tbe  conspiracy  be- 
tween ^d  tbe  acting  togetber  as  principals  by  tbe  accused  and  K.,  tbe  court  did 
not  err  in  admitting  proof  of  tbe  finding  of  a  part  of  tbe  f  mits  of  tbe  crime  in  tbe 
bouse  of  E.  after  tbe  commission  of  tbe  crime,  and  in  tbe  absence  of  E.  and  tbe 
accused.     Id. 

7.  Tbe  identity  of  tbe  sack  in  evidence,  wbicb  was  fonnd  in  tbe  defendant's  bouse, 

as  one  of  tbe  sacks  stolen  at  tbe  time  of  tbe  burglary,  was  one  of  tbe  issues  in  tbe 
case.  Tbis  issue  depended  largely  upon  tbe  fact  wbetber  or  not  tbe  said  sack 
bad  certain  Initials  on  it  wbicb  were  testified  to  bave  been  on  tbe  sack  stolen. 
Tbe  proof  sbowed  tbat  since  tbe  burglary  tbe  said  sack  bad  been  wasbed  and 
tbe  marks  almost  obliterated.  Witnesses  for  tbe  State  testified  tbat  tbey  were 
still  able  to  distinguisb  tbe  said  Initials,  wbile  several  witnesses  for  tbe  defense 
wbo  examined  tbe  sack  testified  tbat  no  trace  of  sucb  Initials  could  be  found  by 
tbem.  At  tbe  instance  of  tbe  State  tbe  said  sack  was  tben  submitted  to  tbe  in- 
spection  of  tbe  Jury,  to  wbicb  proceeding  tbe  defense  objected.  But  ?iM,  tbat 
tbe  said  inspection  by  tbe  jury  occurring  during  tbe  progress  of  tbe  trial,  and 
not  in  retirement,  and  in  tbe  presence  of  tbe  court  and  tbe  parties  to  tbe  trial, 
tbe  proceeding  was  not  error.    Id. 

6.  Indictment  for  burglary  cbarges  an  entry  by  foree,  threcUs,  and  fraud;  and  not- 
witbstanding  tbe  proof  sbows  tbe  entry  to  bave  been  effected  by  force  alone,  tbe 
court  instructed  tbe  jury  as  to  an  entry  effected  by  eacb  of  tbe  means  alleged  in 
tbe  indictment.  Tbis  cbarge  was  excepted  to,  and  is  Iield  error.  Miller  v.  State, 
445. 

9.  Tbe  indictment  cbarges  a  burglary  witb  intent  to  commit  tbeft,  wbereas  tbe  proof 
tends  to  sbow  tbe  specific  intent  to  bave  been  to  commit  robbery — a  totally  dif- 
ferent  offense.  Under  tbis  proof  tbe  court  sbould  bave  instructed  tbe  jury  to 
aoquit  tbe  accused  nnless  tbey  sbould  find  be  entered  tbe  bouse  witb  tbe  spe- 
cific intent  alleged  in  tbe  indictment — ^to  commit  tbeft.  Skipwortb  and  Boles  v. 
Tbe  State,  8  Texas  Court  of  Appeals,  185,  does  not  apply,  as  wben  tbat  case 
was  decided  tbe  penalty  for  robbery  and  felony  tbeft  was  tbe  same.    Id. 

«Capital  Felony." 

1 .  A  * '  capital  felony  "  is  one  for  wbicb  tbe  penalty  of  deatb  may  be  inflicted.    Walker 

T.  State,  508. 

2.  By  express  Provision  of  article  85  of  tbe  Penal  Code  a  person  wbo  bas  not  attained 

tbe  age  of  seventeen  years  can  not  be  punisbed  witb  deatb  for  any  crime,  and 
bence  as  to  sucb  person  an  offense  otberwise  capital  is  not  capital.     Id. 

8.  A  special  venire  is  provided  for  in  our  Code  only  in  capital  cases.     Tbe  accused 

in  tbis  case,  tbougb  cbarged  by  indictment  witb  a  capital  offense,  bad  not  attained 
tbe  age  of  seventeen  years.     Being  under  age,  and  tberefore  not  liable  to  tbe 
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<*  Capital  relony»'--«m<»»w«f. 

deatli  penaltj— tbe  offense  as  to  him  not  being  capital — ^be  was  not  enütled  to  a. 
special  venire  on  bis  trial,  and  tbe  ooart  did  not  err  in  refosing  it.    JcL 

<<  Capital"  Ofßanae. 

1.  Section  11  of  tbe  Bill  of  Rigbts  provides:     "All  prisoners  sball  be  bailable  b]r 

sufflcient  sureties,  unless  for  capital  offenses,  wbere  tbe  proof  is  evident.**  Ar- 
ticle  55  of  tbe  Penal  Code  defines  a  *' capital  offense*'  as  one  "for  wbicb  tbe 
bigbest  penalty  is  deatb/'  and  articie  609  of  tbe  Penal  Code  declares  morder  ia 
tbe  first  degree  to  be  a  capital  offense.     Ex  Parte  Walker,  246. 

2.  It  is  a  sound  legal  principle  tbat  "  wbenever  tbe  deatb  penalty  is  alx>lisbed  bj  law, 

tbe  offense  to  wbicb  it  was  attacbed  is  no  longer  a  capital  offense.  '*  Under  oor 
Statutes  (Penal  Code,  articie  85,)  a  person  wbo  commits  murder  in  tbe  first  de- 
gree before  be  arrives  at  tbe  age  of  seventeen  years  can  not  be  panisbed  capitallj,, 
tbat  is,  witb  deatb.  Bj  force  of  tbe  Statute,  murder  of  tbe  first  degree,  ocnn- 
mitted  bj  a  person  under  tbe  wt^  of  seventeen  jears.  is  not  a  capital  offenae» 
and  is  tberefore  bailable.  Id. 
8.  Articie  85  of  tbe  Penal  Code,  abolisbing  capital  punisbment  as  to  an  offender  un- 
der tbe  age  of  seventeen  years,  is  constitutional.    I(L 

CaptioQ.    See  Constitutional  Law,  L 

Carryin^  Arms  About  Electiona. 

1.  Tbe  doctrine  is  well  establisbed  tbat  in  tbe  Interpretation  of  a  penal  Statute  tb» 
Courts  must  be  controlled  by  tbe  legislative  intent— otberwise,  tbe  tpirü  of  tbe 
law — and  bence,  altbougb  an  act  or  Omission  maj  come  witbin  tbe  strict  letter 
of  a  Statute  denouncing  an  offense,  sueb  act  or  Omission  will  not  be  beld  to  be  an 
offense  if  it  comes  not  also  witbin  tbe  intent  or  spirit  of  tbe  law.  Under  tbia 
rule,  articie  168  of  tbe  Penal  Code,  denouncing  tbe  offense  of  canying  arms  on 
an  election  day,  during  tbe  bours  tbe  poUs  are  open,  witbin  one-balf  mile  of  a 
poU  or  voting  place,  can  not  be  construed  to  abridge  tbe  rigbt  to  so  carrj  arms 
wben  tbe  purpose  and  intent  of  tbe  act  is  protection  against  apparent,  present, 
and  serions  danger  to  buman  life,  tben  about  to  be  inflicted.  Barkley  id.  State,^. 

8.  On  bis  trial  for  tbe  offense  denounced  bj  articie  168  of  tbe  Penal  Code,  tbe  defend- 
ant  requested  a  special  Instruction  as  follows:  "  If  you  find  from  tbe  evideno» 
tbat  tbe  defendant  carried  a  pistol  witbin  a  distance  of  one-balf  mile  of  tbe  Bird- 
ville  voting  l>ox,  during  tbe  time  tbe  polls  were  open,  and  tbat  before  be  so  car- 
ried tbe  pistol  bis  brotber,  Jim  Barkley,  was  in  a  difficultj  at  or  near  sucb  voting^ 
box;  and  tbat  defendant  saw  bim  retreating  witb  anumber  of  persons  apparentlj 
pursuing  bim,  and  apparently  about  to  do  serious  bodily  injury  to  bis  said. 
brotber;  and  tbat  defendant,  reasonably  believing  from  sucb  appearance,  as 
viewed  from  bis  stand point,  tbat  bis  said  brotber  was  actually  in  danger  of  seri- 
ous Ixxiily  injury,  tben  took  tbe  pistol  and  went  to  tbe  defense  of  bis  brotber 
against  sucb  apparent  danger,  and  for  tbat  purpose  only,  tben  in  case  you  so  find 
you  must  acquit  tbe  defendant. "  Held,  tbat  tbe  said  requested  instruction  states 
a  case  wbicb  would  witbdraw  tbe  act  of  carrying  tbe  pistol  from  tbe  Operation 
of  tbe  spirit  of  articie  168  of  tbe  Penal  Code,  and  responding  to  tbe  evidenoe  od 
tbe  trial,  tbe  special  instruction  sbould  bave  l)een  given.     Id, 

Carrying  Anas  into  Jail,  etc. 
See  tbe  opinion  for  tbe  substance  of  evidence  hdd  insuffident  to  support  a  convicüan 
under  articie  210  of  tbe  Penal  Code  for  "  conveying  a  knife  into  tbe  county  jail 
to  aid  tbe  escape  of  a  prisoner,  said  knife  being  useful,"  etc.,  becaase  insufBcient 
to  establisb  eitber  tbe  unlawful  intent  or  tbe  alleged  "  useful "  cbatacter  of  tbe 
knife.    Pando  t>.  State,  104. 
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Carrying  PistoL 

1.  See  the  Statement  of  tbe  case  for  evidence  hdd  to  have  been  erroneoosly  admitted 
on  a  trial  for  nnlawfallj  carrying  a  pistol,  because  not  relevant  to  any  issae  on 
trial.    Bak&rv.  State,  n. 

d.  A  person's  temporary  residence  is,  for  the  time  being,  bis  *'boine  and  bis  own 
premises,'*  witbin  tbe  exceptlon  of  tbe  Statute  defining  tbe  offense  of  unlawfully 
carrying  a  pistol.     CampbeU  v.  State,  44. 

8.  It  is  no  yiolation  of  tbe  law  for  a  person  to  carry  a  pistol  from  bis  temporary  to 
bis  permanent  residence.    Id. 

4.  A  person  wbile  going  from  bis  temporary  to  bis  permanent  bome  in  anotber  county 
is  a  **  traveler  **  witbin  tbe  exception  of  tbe  Statute  defining  tbe  offenseof  unlaw- 
fully carrying  a  pistol.     Id. 

a.  To  supply  omissions  in  tbe  general  cbarge  of  tbe  oourt  tbe  defendant  requested 
a  special  Instruction  embodying  tbe  rules  announced  above,  wbicb  instruction 
was  refused.    Hdd,  error.    Id. 

<l  Tbe  penalty  for  unlawfully  carrying  a  pistol,  as  provided  by  article  818  of  tbe  Penal 
Code,  was  botb  fine  and  imprisonment.  By  tbe  act  amending  tbe  said  article,  ap- 
proved  January  30, 1889,  tbe  penalty  was  so  cbanged  as  to  leave  imprisonment 
to  tbe  Option  of  tbe  jury.  Tbis  amendatory  act  was  not  passed  under  an  **  emer- 
gency  clause,"  and  tberefore  could  take  effect  only  upon  tbe  "  ezpiration  of  ninety 
days  after  tbe  adjoumment  of  tbe  session  of  tbe  Legislature  at  wbicb  it  was 
enacted.'*  Tbat  session  of  tbe  Legislature  adjoumed  on  tbe  6tb  day  of  April, 
1889,  and  bence  tbe  said  amendatory  act  was  not  in  force  wben  tbis  case  was 
tried  on  tbe  6tb  day  of  May,  1889.    Jenkins  d.  State,  86. 

7.  Tbe  evidence  clearly  establisbing  in  f avor  of  tbe  accused  one  of  tbe  exceptions  to 

tbe  Statute  denouncing  tbe  offense  of  unlawfully  carrying  a  pistol,  it  is  insoffl- 
cient  to  support  a  conviction  tberefor.    Coleman  v.  State,  178. 

Oarving  Offenaes.    See  Keeping  DisordeHy  House,  2. 

<3aaes  Approved. 

1.  Smitb's  case,  19  Texas  Ct.  App.,  95,  on  tbe  cbarge  of  tbe  court  upon  tbe  issae  of 

insanity,  approved.     Qißbet  v.  State,  151. 

2.  McKinney*8  case,  8  Texas  Ct.  App.,  826;  Harris's  case.  Id.,  90;  Sbarpe's  case,  17 

Id.,  486,  and  Lander's  case,  12  Texas,  481,  on  definition  of  malice,  approved. 
Qaüdher  v.  State,  347. 
B.  Mitten's  case,  34  Texas  Ct.  App.,  846,  and  Bird's  case,  27  Texas  Ct.  App.,  685,  i^ 
proved.     Thomas  and  MxuMeroy  v.  State,  800. 

4.  Wasbington's  case,  22  Texas  Ct.  App.,  26,  approved.     WüUanu  v,  State,  801. 

5.  Musquez  v.  State,  41  Texas,  226,  and  Cotton  v.  State,  4  Texas,  260,  approved. 

Wampler  v.  State,  852. 

6.  Nolen's  case,  14  Texas  Ct.  App.,  474,  approved.    Fuleher  v,  State,  465. 

Caaes  Bistinguiahed. 

1.  Note  distinction  between  tbis  and  Walker's  case,  8  Texas  Ct.  App.,  606.    3k 

Parte  Springfield,  27. 

2.  Note  distinction  between  tbis  and  McCoy*s  case,  7 Texas  Ct.  App.,  879.    Arda  «. 

State,  198. 

8.  Note  distinction  between  tbis  and  tbe  cases  of  Bates  v.  Tbe  State,  19  Texas,  128, 

and  Tburston  v.  Tbe  State,  18  Texas  Ct.  App.,  26.     Hudson  v.  State,  323. 
4.  Koblenscblag's  case,  23  Texas  Ct.  App.,  264,  distinguisbed.    Oarner  «  State,  561. 


Obsolete. 

Brite  V.  State,  24  Texas,  219,  and  Wilcox  v.  State,  Id.,  544,  obsolete.     Wegn&r  v. 
Stau,  41^. 
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Oase«  (hrerruled. 
Cordova's  case,  6  Texas  Ct.  App.,  and  Handline's  caae,  Id.,  848,  ovenmled.    FaUher 
f>,  Stau,  465. 

Certificate.    See  Ecidence,  48. 

1.  The  Statutes  of  this  State  prescribe  no  particular  fonn  of  certificate  to  aatlienti- 

cate  testimony  taken  before  an  examining  court.    McFadden  v.  SkUe,  %A1. 

2.  The  Statute  providing  for  the  transfer  of  indictments  f rom  the  District  to  an  in- 

ferior court  prescribes  no  particular  form  of  certificate  to  such  transfer,  but  onlj 
that  the  judge  shall  make  an  order  transferring  the  indictment,  stating  in  such 
Order  the  cause  transferred,  to  what  court  transferred,  and  directing  tbat  the 
Clerk  of  the  District  Courtshall  deliver  the  indictment,  together  with  all  papers 
in  the  cause,  to  the  proper  court,  accompanTing  the  case  with  a  certified  copj  of 
all  the  proceedings  in  the  District  Court.  The  certificate  of  transfer  in  this  case 
designated  the  indictment  transferred  bj  number,  and  not  by  the  name  of  the 
accused,  and  its  suffidencj  was  impugned  apon  that  ground.  HM,  that  the 
objection  was  not  well  taken,  and  that  the  certificate  was  suffldent.  Lifnn  «. 
ßtaU,  515. 
8.  It  was  not  error  to  permit  the  certificate  of  transfer  to  be  amended  hj  affixing 
thereto  the  impress  of  the  seal  of  the  District  Court.    Johnson  v.  State,  512. 

Ohallenge  of  Jurors. 
A  special  yenireman  answered  on  bis  voi/r  dire  that  he  had  a  blas  in  favor  of  the  de- 
fendant,  but  that  he  oould  try  the  case  fairly  and  impartially  as  between  th&r 
State  and  defendant.  Being  challenged  by  the  State  for  cause,  and  the  chal- 
lenge  being  sustained  by  the  court,  the  defendant  excepted.  HM,  that  the  ac- 
tion  of  the  court  was  not  erroneous,  its  effect  not  being  to  force  an  objectionable 
Juror  on  the  defendant.    Giebel  v,  State,  151. 

Oharge  of  the  Court.  See  Carrying  Arms  Ahout  Eleetions,  1, 2;  (kmrying  Pistol,  6; 
Drunkenness;  Evidenee,  5,  27,  56,  87, 118;  Interpretation  of  the  Codes,  1,  2; 
McUicimis  Mischirf,  2,  4;  Murder,  22,  SO;  ObstrueHng  Baüway  Track,  2;  Pen- 
oltj/f  4;  Practice,  6;  Seif  Defense,  7;  Theft,  IS. 

1.  The  mere  presence  of  a  person  at  the  time  and  plaqe  of  the  commission  of  an 

offense  by  another,  will  not  render  him  liable  unless,  knowlng  the  unlawful  in- 
tent  of  such  other,  he  aided  him  by  acts  or  otherwise  encouraged  him  to  oommit 
the  offense.  This  issue  being  raised  by  the  proof  in  this  case,  the  failure  of  the 
trial  court  to  submit  it  in  charge  to  the  jury  was  error.  See  the  Statement  of 
the  case  for  evidenee  lield  to  inculpate  the  accused  only  by  the  testimony  of  an 
uncorroborated  accomplice,  and  note  that  whether  the  testimony  of  the  accom- 
plice  be  true  or  untrue  the  evidenee  upon  the  whole  is  insufficient  to  snpport  a 
conviction  for  murder  in  the  second  degree.     Wood  v.  J^te,  14. 

2.  A  Charge  upon  circumstantial  evidenee  is  not  required  of  the  court  unless  the  evi- 

dence  relied  upon  by  the  State  is  purely  circumstantial  in  character.  Johnson 
tj.  State,  17. 
8.  The  indictment  charged  that  the  appellant  and  one  Brown  **acted  together"  in 
the  murder  of  the  deceased,  and  the  court  instructed  the  jury  that  •*  if  the  de- 
fendant, acting  by  himself  or  acting  together  with  one  Brown,'*  etc.  To  this 
Charge  it  is  objected  that  the  indictment,  charging  only  a  Joint  murder  by  ap- 
pellant and  Brown,  it  contravenes  the  rule  that  the  charge  must  be  limited  to 
the  offense  charged  in  the  indictment.  But  lield  that  the  objection  in  this  in- 
stance  is  hypercritical,  and  that  the  words  **acted  together"  used  in  the  indict- 
ment must  l>e  treated  as  mere  surplusage.  See  the  opinion  on  the  qu^tion. 
Watson  V.  State,  34. 
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Charge  of  the  Oofoit-^canHnued. 

4.  The  trial  coort  charged  the  juiy  as  follows:  "The  mere  presence  of  a  party  at 
the  time  and  place  where  an  offense  is  committed  does  not  constitute  such  partj 
a  principal,  he  must  be  present  at  that  time  and  place  with  a  knowledge  of  and 
participation  in  the  offense.  Of  this  the  jury  are  to  judge  from  the  surroundin^ 
curcomstances  in  proof,  such  as  the  companionship  of  the  parties  and  the  con- 
duct  of  the  parties  at,  before.  and  after  the  commission  of  the  ofTense  "  Held, 
that  this  Charge  under  the  eyidence  adduced  is  not  obnoxious  to  the  obiection 
that  it  is  upon  the  weight  of  evidenoe.     Id. 

HL  Although  the  defense  of  alibi  was  not  made  on  the  trial  the  court  charged  the 
Jury  as  follows:  "  If  you  do  not  believe  that  delendant  was  present  at  the  time 
of  the  killing  you  will  acquit  him.'*  Held,  that  being  more  favorable  to  the  de< 
fendant  than  he  was  entitled  to,  the  said  Charge  is  not  subject  to  objection.    Id, 

6w  The  indictment  aUeged  the  ownership  of  the  stolen  property  to  be  in  Frank  Pax- 
ton  and  C.  C.  McClure,  and  the  court  charged  the  jury  as  follows;  "If  from 
the  evidence  adduced  in  this  case  you  are  isatisfied  beyond  a  reasonable  doubt 
that  ♦  ♦  ♦  defendant  unlawfully  took  one  cow,  ♦  ♦  ♦  the  property  of 
Frank  Paxton  and  C.  C.  McClure,  without  the  consent  of  said  Paxton  and  said 
McClure  ar  of  eüher  oftliem,'*  etc.  Bdd,  that  the  words  italicised  should  have 
been  omitted,  and  that  the  Charge  as  to  consent  should  have  been  '*  without  the 
consent  of  Frank  Paxton  and  without  the  consent  of  C.  C.  McClure/*  etc.  Joru9 
V,  State,  42. 

7.  The  State*s  witness  J.  was  permitted  to  testify  that  the  defendant*s  brother,  T. 

F.,  in  the  absence  of  defendant  told  him  that  he,  the  said  T.  F.,  held  the  de- 
ceased  while  the  defendant  cut  him  with  a  knife.  This  evidence  being  hearsay 
was  admitted  for  the  only  purpose  for  which  it  was  competent — to  impeach  the 
ciedibility  of  the  defendant's  witness  T.  F.  But  the  trial  court  omitted  to  in- 
Btruct  the  jury  that  the  said  evidence  oould  be  considered  by  them  for  the  Single 
porpoee  only  of  determining  the  credibility  of  the  said  witness  T.  F.,  and  not  as 
criminative  evidence,  and  this  Omission  was  material  error.    Foder  «.  State,  45. 

8.  See  the  opinion  for  a  Charge  of  the  court  held  erroneous  because  not  warranted  by 

any  evidence  on  the  trial;  and  see  the  Statement  of  the  case  for  evidence  de- 
mapding  of  the  trial  court  a  comprehensive  Charge  on  seif  defense.    Id. 

9.  The  Charge  of  the  court  in  this  case  was  erroneous  m  that  it  omitted  to  define  the 

term  "wilfuUy.**  See  the  opinion  for  a  requested  Instruction  to  supply  the 
Omission  which,  though  insutficient  in  itself,  was  sufficient  to  call  for  a  füll  and 
correct  Instruction  from  the  court.     Siieed  v.  State,  56. 

10.  Admission  of  incompetent  evidence  over  the  objection  of  defendant  Is  reversible 

error  which  can  not  be  cured,  nor  its  effect  controUed  by  the  chaige  of  the  court. 
Musgrave  v,  State,  57. 

11.  See  the  Statement  of  the  case  for  evidence  held  to  raise  the  question  of  the  bona 

fides  of  an  explanation  of  possesaion  of  reoently  stolen  property,  and  therefore 
to  have  demanded  of  the  court  an  Instruction  upon  that  issue;  and  see  the  opin- 
ion for  a  special  instruction  on  the  question  requested  by  the.  defendant  the 
refusal  of  which  by  the  court  was  error.     White  v.  State,  71. 

12.  An  erroneous  Charge,  although  it  enures  to  the  benefit  of  the  accused,  if  excepted 

to  constitutes  reversible  error.  Id, 
18.  To  instruct  the  jury  upon  the  law  of  circumstantial  evidence  is  the  imperative 
duty  of  the  trial  court  when,  for  conviction,  the  prosecution  relies  solely  upon 
that  character  of  evidence.  See  the  opinion  for  evidence  held  to  develop  two 
incnlpatory  theories,  both  resting  on  circumstantial  evidence;  where fore,  the 
oonrt  failing  in  the  first  instance  to  charge  the  jury  upon  the  question,  and  in 
the  second  instance  ref using  a  special  instruction  thereupon,  committed  material 
error.    Puryear  v,  State,  78. 
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14.  See  the  Statement  of  the  case  for  a  charge  of  the  oonrt  npon  implied  malice  hM 

correct,  the  words  "considerable  provocation,"  as  used  in  said  charge,  in  oon- 
nection  with  the  context,  being  eqoivalent  to  the  words  *'adequate  cause." 
Jacobs  V.  Stau,  73. 

15.  Article  822  of  the  Penal  Code,  which  is  a  special  Provision  and  is  not  oontrolled  bj 

other  Statutes  relating  to  arrests,  expressly  provides  that  a  person  violating  the 
law  by  unlawf ullj  carrying  arms  may  be  arrested  by  a  peace  officer  withoat  War- 
rant, upon  his  own  knowledge  or  upon  Information  of  some  credible  person.  This 
Statute  must  be  construed  to  authorize  the  peace  officer  to  arrest  the  ofEender 
without  Warrant,  upon  Information  of  a  credible  person,  although  the  offender 
may  be  in  a  distant  part  of  the  oounty  at  the  time  of  the  Information,  and  al- 
though the  arrest  may  not  be  immediately  made  or  attempted.  A  charge  of  the 
court  to  this  eflfect  was  not  erroneous.     Id. 

16.  Charge  of  the  court  which  incorrectly  instructs  the  jury  as  to  the  penalty ,  although 

accruing  to  the  benefit  of  the  accused,  constitutes  fundamental  error  for  which 
the  conviction  will  be  set  aside.  This  offense  was  committed  September  22, 
1888,  when  the  penalty  for  unlawfully  carrying  a  pistol  was  both  fine  and  im- 
prisonment.  The  trial  was  had  May  6, 1889,  after  the  passage  of  the  amendatory 
act  but  before  it  took  effect.  On  the  trial  the  court  instructed  the  jury  that  they 
could  or  not,  in  their  Option,  assess  imprisonment  as  a  part  of  the  penalty.  to  whidi 
Charge  the  defendant  excepted.  Held,  that  the  charge  constituted  fundamental 
error.    Jenkins  v.  SUUe,  86. 

17.  On  their  trial  for  exhibiting  a  gaming  table  the  defendants  requeeted  the  trial 

court  to  instruct  the  jury  as  follows:  *  *  *  "  If  you  find  from  the  evidence 
that  the  defendants  owned  a  pool  table  upon  which  games  were  played  some- 
times  for  the  table  fees,  but  that  the  defendants  did  not  keep  or  exhibit  the  table 
for  gaming  purposes,  or  had  any  knowledge,  or  might  by  the  uae  of  reaaooable 
diligenoe  have  known  that  the  table  was  being  used  by  the  players  for  gaming 
purposes,  then  it  will  be  your  duty  to  acquit  defendants.*'  HM,  that  the  said 
special  charge  announcing  a  correct  principle  of  law,  which  responded  to  the 
proof  in  the  case,  its  ref  usal  was  error.    Smüh  and  Ermn  v.  State,  102. 

18.  To  convict  of  theft,  when  the  property  was  lawf ully  acquired  by  the  accused,  it 

must  be  shown  by  the  State  that  such  lawful  possession  was  obtained  by  false 
pretext,  or  with  intent  on  the  part  of  the  accused,  at  the  very  time  he  obtained 
possession,  to  deprive  the  owner  of  the  value  of  the  property,  and  to  appropriate 
the  same  to  his  own  use,  and  that  he  did  so  appropriate  it.  Such  a  phase  of  case 
being  presented  by  the  evidence,  the  trial  court  should  have  instructed  the  jury 
in  conformity  with  this  rule;  and  further,  that  no  fraudulent  intent  conceived 
öfter  the  lawful  acqulsition  of  the  property  would  constitute  theft.  Niehols  «. 
State,  105. 
10.  The  evidence  on  a  trial  for  murder  demanded,  and  the  trial  court  gave  in  charge 
to  the  jury,  an  Instruction  as  to  the  law  governing  where  the  fatal  difficulty  was 
provoked  by  the  defendant.  The  objection  urged  to  the  said  charge  was  that 
it  was  made  unnecessarily  prominent  by  underscoring  certain  words,  an  objec- 
tion that  is  held  to  be  hypercritical,  in  view  of  the  manifest  purpose  of  the  un- 
derscoring to  attract  the  attention  of  the  jury  to  the  intent  with  whidi  defend- 
ant provoked  the  difficulty,  if  he  did  provoke  it.  Moreover,  it  was  favorable 
rather  than  prejudicial  to  the  defendant.    Jackson  v.  State,  107. 

20.  But  note  that  the  evidence  demanded  a  further  Instruction  embodjring  the  law 

applicable  where  the  defendant  having  provoked,  in  good  faith  abandoned  the 
difficulty.    Ref  usal  of  a  special  Instruction  applicable  to  the  proof  was  error.  Id* 

21.  Charge  of  the  court  defines  express  malice  as  follows:    *'  Express  malice  is  when 

a  man  with  a  cool  and  sedate  mind,  in  pursuance  of  a  formed  design  to  kill 
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another,  or  to  inflict  upon  liim  some  aerions  bodilj  injnrj  which  would  probably 
end  in  depriving  him  of  life,  does  kill  sucli  person."  HM,  inoomplete  and  ma- 
terially  insufficient.  Chiuales  v,  SUUe^  IdO. 
22.  Charging  the  jury  as  to  seif -defense  the  court  instnicted  them  that  to  justify  the 
killing  it  must  have  taken  place  while  the  deceased  was  in  the  act  of  committlng 
morder  or  maiming,  or  after  some  act  doneby  him  showing  evidently  an  Intention 
to  commit  such  an  offense.  The  objection  orged  to  this  Charge  is  based  upon 
the  use  of  the  word  **  evidently. "  HM,  that  the  word  is  statutorj,  and  that  the 
objection  is  withont  merit.    Id, 

25.  The  Charge  of  the  court  upon  the  issue  of  seif -defense,  in  so  far  as  it  determines 

the  right  of  the  slayer  to  act  upon  apparent  danger,  is  insufficient,  in  that  it  does 
not  distinctly  direct  the  jury  that  the  danger  must  be  judged  of  from  the  slayer's 
Standpoint  and  from  no  other,  and  from  all  the  circumstances  proved.  See  the 
opinion  for  such  a  charge  on  the  subject  as,  nnder  the  proof ,  should  have  been 
given  in  this  case.  Id, 
2i,  The  Charge  of  the  court  on  seif -defense,  with  respect  to  threats  as  bearing  upon 
that  Issue,  requires  that  in  order  to  constitute  justification  the  deceased,  at  the 
time  of  the  homicide,  manifested  an  Intention  then  and  there  by  words  or  ges- 
tures to  execute  the  threats  so  made.  Held,  insufficient  The  charge  should 
have  f  urther  required  it  to  appear  that  the  deceased,  at  the  time  of  the  homicide, 
did  some  act  which  was  reasonably  calculated,  in  view  of  all  the  circumstances 
of  the  case,  to  produce  in  the  mind  of  the  defendant  the  belief  that  the  deceased 
was  then  about  to  execute  the  threat.  A  special  charge  harmonizing  with  this 
rule  was  erroneously  refused.  The  charge  of  the  court  is  otherwise  insufficient, 
Inasmuch  as  it  restricts  to  threats,  and  does  not  apply  to  the  whole  issue  of  self- 
def ense,  the  doctrine  that  the  defendant  was  not  bound  to  retreat  in  order  to  avoid 
the  necessity  of  killing  his  adversary.    Id, 

26,  See  the  opinion  in  extenso  for  a  charge  of  the  court  upon  the  question  of  mutual 

combat,  JiM  erroneous  as  applied  to  the  f acts  of  this  case,  bec»use  its  effect  is  to 
deprive  the  defendant,  without  reference  to  his  intent,  entirely  of  his  right  of 
seif -defense  if  the  killing  was  brought  about  by  his  own  wrongf  ul  act.  The  rule 
is  in  such  casee  that  if  the  wrongf  ul  act  was  unacoompanied  byany  intent  on  the 
part  of  the  defendant  to  kill  or  seriously  injure  the  deceased,  or  to  commit  any 
felony,  such  wrongf  ul  act  would  not  deprive  the  defendant  entirely  of  the  right 
of  seif -defense,  and  would  not  necessarily  render  the  homicide  murder,  but  might 
reduce  it  to  manslaughter,  notwithstanding  such  wrongf  ul  act.  Note  also  the 
ruling  to  the  effect  that  even  if  it  be  oonceded  that  the  proof  in  this  case  de- 
manded  a  charge  upon  mutual  combat,  and  that  the  charge  as  given  is  correct 
as  far  as  it  goes,  yet  to  be  sufficient  it  should  have  f urther  instructed  the  jury 
that  although  the  defendant  engaged  voluntarily  in  the  combat,  yet  if  he  did  so 
under  the  influence  of  sudden  passion  arising  from  an  adequate  cause,  it  would 
not  be  murder,  but  manslaughter.     Id. 

"dB.  Charge  of  the  court  in  a  murder  case,  although  it  defines  express  and  implied 
malice,  is  fundamentally  erroneous  if  it  omits  to  define  *'malice  aforethought." 
Boyd  V.  State,  187. 

J37.  See  the  Statement  of  the  case  for  a  State  of  proof  on  a  murder  trial,  under  which 
it  is  held  that  the  trial  court  should  have  submitted  to  the  jury  the  provisions 
of  article  612  of  the  Penal  Code,  to  the  eifect  that  *'the  Instrument  or  means  by 
which  a  homicide  is  committed  are  to  be  taken  into  consideration  in  judging  of 
the  intent  of  the  party  offending,"  etc.;  and  of  article  614  of  the  same  Code,  to 
the  effect  that  **  where  a  homicide  occurs  under  the  influence  of  sudden  passion, 
but  by  use  of  means  not  in  their  nature  calculated  to  produce  death.  the  person 
killing  is  not  deemed  guilty  of  the  homicide  unless  it  appear  that  there  was  an 
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Intention  to  kiU,  but  the  party  from  whoee  aet  the  death  resnlted  maj  be  prase- 
cuted  for  and  conyicted  of  any  grade  of  assault  and  batteiy.*'    Id. 

28.  See  the  Statement  of  tlie  case  for  evidence  in  view  of  wliich  it  ia  held  that  the 

trial  coort  erred  in  omitting  to  instruct  the  jurj  npon  the  law  of  manslaughter. 
And  note  that  the  proof  did  not  raise  the  issue  of  seif -defense,  which  therefoie 
was  properly  onütted  from  the  Charge,    /d 

29.  The  Charge  of  the  court,  in  explaining  Implied  malice  to  the  Jury,  requires  that, 

in  Order  to  redace  the  homicide  to  a  Iower  grade  than  morder  of  the  seoond  de- 
gree,  the  homicide  should  have  been  committed  under  such  circumstances  as  fall 
to  show  that  it  was  committed  under  the  immediate  influence  of  sudden  paaak». 
arising  from  a  sudden  and  powerful  prowcation,  as  a  violerU  Uow  ar  t/ie  Uke,  etc. 
Held,  error.  See  the  opinion  for  such  a  charge  as,  under  the  facts  in  proof, 
should  have  been  given  in  explanation  of  implied  malice.     Jd, 

80.  The  Code  of  this  State  contains  no  general  definition  of  the  term  **  money.'^    The 

definitions  oontained  in  articles  789  and  792  of  the  Penal  Code  relate,  respectively, 
to  the  offenses  of  «mbezzlement  and  swindling,  and  can  not  be  made  to  apply  to 
the  offense  of  misapplication  of  public  f  unds  defined  by  article  103  of  the  Penal 
Code.  Construed  in  the  light  of  adjudicatkms  of  our  courts,  "  money  "  means 
the  legal  tender  metallic  coins,  or  legal  tender  currency  of  the  United  States.  It 
was  therefore  necessary  for  the  State  to  ppove  in  this  case  the  conversion  of 
*'  legal  tender  metallic  coins,  or  legal  tender  currency  of  the  United  States;"  and 
upon  that  issue  the  charge  of  the  court  is  defident  in  omitting  to  so  define 
"money."    Levis  v.  State,  140. 

81.  It  was  proved  on  the  trial  that  one  of  the  sacks  stolen  at  the  time  of  the  burglazy 

was  recently  thereafter  found  in  the  house  of  the  defendant.  Held,  that,  in  view 
of  such  proof,  the  charge  of  the  court  was  erroneous  in  omitting  to  instruct  the 
Jury  that  to  Warrant  an  inference  of  guilt  from  the  circumstance  of  possession  of 
recently  stolen  property,  such  possession  must  be  personal  and  exclusive,  mnst 
be  unexplained,  and  must  involve  a  distinct  and  oonsclous  aasertion  of  property 
by  the  defendant.    Jackson  v.  State,  148. 

82.  It  was  also  proved  that  some  of  the  stolen  sacks  were  found  in  the  house  of  one 

E.  recently  after  the  burglary.  The  charge  of  the  court  was  erroneous  in  omit- 
ting to  instruct  the  jury  that  it  could  not  consider  such  proof  agunst  the  defend- 
ant, unless  it  was  further  proved  that  said  E.  and  defendant  acted  together  in 
the  oommission  of  the  burglary,  and  not  then,  unless  it  was  shown  that  E.  had 
personal  and  exclusive  possession  of  said  sacks,  unexplained,  etc.  Id. 
88.  Charge  of  the  court  which  presents  an  issue  not  raised  bv  the  evidence  is  errone- 
ous. But  note  that,  in  this  case,  the  charge  does  not  operate  reversible  error  in  this 
respect,  the  defense  having  omitted  to  reserve  exception.    Jackson  f>.  State,  148. 

84.  The  trial  being  for  murder,  it  is  objected  to  the  charge  of  the  court  that  it  omitted 

to  instruct  the  jury  to  apply  the  reasonable  doubt  as  between  the  several  degrees 
charged  upon.  Such  Omission  is  not  error  when  the  court  has  applied  the  rea- 
sonable doubt  to  the  whole  case,  except  in  those  cases  wherein  the  court  has  re- 
fused  special  Instructions  covenng  the  Omission.     Hall  v.  State,  146. 

85.  A  defendant  can  not  be  heard  to  complain  that  the  court  has  given  instructions 

requested  by  him.    Id. 

86.  The  rule  that,  in  charging  the  jury  in  cases  of  insanity,  whether  the  defense  in- 

terposed  be  general  or  partial  insanity,  the  Instruction  must  devolve  the  test 
upon  the  defendant *s  capacity  to  distinguish  right  from  wrong  as  to  the  partica- 
lar  act  charged,  does  not  necessarily  so  restrict  the  evidence  introduoed  pro  or 
eon,  when  the  issue  made  is  general  insanity.  If  general  insanity,  which  renders 
the  party  wholly  irresponsible  for  his  acts,  be  the  issue,  then  general  proof  as  to 
bis  knowledge  of  right  and  wrong  is  the  appropriate  test;  but  if  the  issue  be 
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partial  insanity,  then  the  inquirj  rnnst  be  more  parücularly  dlrected  to  the 
mental  Status  at  the  time  of  and  with  respect  to  the  particular  act  charged.  A 
defense  witness  on  thls  trial  having  testified  to  facts  upon  which  he  based  his 
opinion  that  the  defendant  was  insane,  was  asked  hy  the  State  on  cross-ezamina- 
tion,  "whether,  in  his  opinion,  defendant  knew  right  from  Wiong?"  The  de- 
fense objected  that  the  qaestion  was  too  general.  and  that  the  inqulrj  should  be 
restricted  to  the  defendant 's  mental  Status  with  reference  to  the  act  charged; 
which  objection  the  court  overruled.  HM,  that  the  ruling  was  not  error,  gen- 
eral insanity  being  the  defense  relied  upon,  and  it  not  appeanng  that  the  defend- 
ant was  denied  the  right  to  f  ully  examine  the  witness  as  to  defendant's  mental 
Status  with  respect  to  the  particular  act  for  which  he  was  on  trial.  OuM  n, 
State,  15t. 

87.  See  the  Statement  of  the  case  for  evidence  held  not  to  demand  of  the  trial  court  In- 

structions upon  the  law  either  of  manslaughter  or  negligent  homicide,  and  in 
view  of  which,  as  bearing  upon  the  issue  of  accidental  homicide,  the  court  suffi- 
dently  charged  that  in  order  to  convict  the  jury  should  find  that  the  killing  wa» 
intentionally  done.    Id. 

88.  To  a  Charge  upon  the  law  of  insanity  it  is  objected  that  it  was  upon  the  degree  or 

measure,  if  not  directly  upon  the  weight  of  evidence,  in  that  it  instructed  the 
Jury  that  the  insanity  must  be  clearly  proved  in  order  to  establlsh  a  defense  on 
that  ground.  Held,  that  the  objection  was  properly  overruled.  Smith  v.  The 
State,  10  Texas  Ct.  App.,  95,  approved.    Id. 

89.  As  part  of  the  law  of  seif -defense  in  this  case,  the  trial  court  charged  the  jury  as 

follows:  "An  officer  who  has  made  such  arrest  has  no  right  to  use  a  deadly  wea- 
pon  upon  the  person  so  arrested  after  his  arrest»  or  at  any  time,  except  it  be  in 
the  necessary  defense  of  his  own  person  from  some  serious  bodily  injury  then 
about  to  be  inflicted  upon  him  by  such  prisoner;  he  has  no  right  to  take  the  life 
of  the  person  arrested,  or  about  to  be  arrested,  even  though  such  person  resists 
such  arrest,  unless  the  life  of  the  officer  is  endangered  by  the  use  or  attempted 
use  of  such  force  by  the  person  arrested,  or  about  to  be  arrested,  and  of  such  & 
character  as  to  create  in  him  just  ground  to  fear  that  his  own  life  mtIII  be  taken, 
or  that  he  will  suffer  great  bodily  injury  thereby."  Held,  correct,  and  not  ob- 
noxious  to  the  objection  that  it  bases  the  right  of  seif -defense  upon  the  actual 
existence  of  danger,  and  not  upon  its  reasonable  appearance.    Id. 

40.  An  animal  in  its  accustomed  ränge  is  in  the  possession  of  its  owner,  and  if  fraud- 

ulently  taken  from  its  accustomed  ränge  it  is  taken  from  the  possession  of  ita 
owner.  A  charge  to  such  effect,  based  upon  supporting  evidence,  was  correct. 
Huffman  v.  State,  174. 

41.  The  defendant  based  his  claim  of  right  to  take  the  aUeged  stolen  animal  upon  a 

power  of  attomey  purporting  to  have  been  executed  by  one  Coker.  The  proof 
tends  strongly  to  show  that  the  said  power  of  attomey  was  an  Instrument  fabri- 
cated  by  the  defendant  and  Morris  under  the  fictitious  name  of  Coker.  The  court 
instructed  the  jury,  in  substance,  that  if  defendant  took  the  animal  in  good  faith, 
believing  her  to  be  the  property  of  Coker,  he  should  be  acquitted;  but  that  if,  on 
the  other  band,  he  dld  not  believe  her  to  be  the  property  of  Coker,  and  he  took 
the  animal  without  the  consent  of  the  owner,  and  with  the  fraudulent  intent  to 
deprive  the  owner,  etc.,  he  sllould  be  convicted,  notwithstanding  the  power  of 
attomey.    Held,  correct.    Id. 

42.  It  is  only  in  cases  depending  solely  upon  circumstantial  evidence  that  the  court 

is  required  to  instruct  the  jury  upon  that  character  of  proof.     Id. 
48.  The  eyidence  demanded  a  charge  on  manslaughter.    Lienpo  v.  State,  179. 
44.  Charge  of  the  court  correctly  defines  robbery  if  it  literally  copies  the  language  of 

the  Code.     Clark  v.  State,  189. 
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45.  Charge  of  the  court  authorized  the  Jury  to  convict  if  they  fonnd  from  the  eridenoe 

that  the  acta  charged  against  the  aocused  wereoommitted  by  him  in  Jone,  1889 — 
a  proposition  supported  by  the  proof  in  the  case,  but  not  by  the  all^gationsof  the 
hidictment.  Held,  error;  and  further,  that  the  said  erroneous  chaige  not  being 
withdrawn,  the  Submission  of  a  special  Charge,  reqoirlng  the  proof  to  conform 
to  the  indictment,  oould  not  operate  to  eure  the  error  in  the  main  charge.  Note 
the  distinction  between  this  and  McCoy's  case,  7  Texas  Court  of  Appeals,  879. 
Arda  v.  State,  198. 

46.  It  is  objected  to  the  charge  of  the  court  that  instructing  upon  manslaughter  it 

erroneously  restricts  *'adequate  cause"  to  insulting  language  used  by  the  de- 
oeased  toward  a  female  relative  of  the  defendant.  HM,  that  the  objection  is 
not  tenable,  in  view  of  the  evidence  which  shows  oonclusively  that  if  man- 
slaughter enters  into  case  at  all  it  rests  solely  upon  insulting  language  used  by 
the  deceased  about  the  defendant's  mother.    Levy  v.  State,  203. 

47.  To  denounce  a  man  as  a  "  son-of-a-bitch  "  or  a  ''damned  son-of-a-bitch  '*  does  not 

amount  to  the  ''use  of  insulting  language  toward  a  female  relative"  of  such 
man,  within  the  statutory  meaning  of  the  terms,  and  will  not  be  adequate  cause 
to  reduoe  a  kiUing  to  manslaughter.     Id. 

48.  In  oonnection  with  the  main  charge  upon  self-defense,  the  trial  court  instructed 

the  Jury  as  follows:  **  If  defendant  sought  Joiner  and  brought  on  the  difficulty 
with  him  and  killed  him,  then  in  such  case  the  defendant  can  not  rely  on  self- 
defense,  and  can  not  avail  himself  of  threats  made  against  bis  life."  Held^ 
sufficient  under  the  proof  on  the  trial.  Nor  did  the  trial  court,  in  view  of  the 
evidence,  err  in  refusing  the  special  Instructions  requested  by  the  defaidant 
upon  the  law  of  self-defense.    Id. 

49.  If  the  Charge  of  the  court  submits  to  the  jury  a  theory  of  defense  not  presented  by 

the  evidence,  it  is  error  which  innres  to  the  benefit  of  the  accused,  and  he  can 
not  be  heard  to  compiain  on  appeal  that  the  Instruction  was  imperfect  or  errone- 
ous. See  the  oplnion  in  extenso  for  the  substance  of  evidence  on  a  trial  for  assanlt 
with  intent  to  murder,  held  not  to  raise  the  issue  of  self-defense.  Hawthome  «. 
Stau,  212. 

4M>.  Explaining  the  law  of  aggravated  assault,  the  charge  of  the  court  embodies  the  stat- 
utory definition  of  manslaughter.  In  the  same  oonnection  it  embodies  an  ab- 
stractly  correct  explanation  of  ''adequate  cause,"  but  restricts  it  to  an  aasaolt 
and  battery  by  the  injured  party  upon  the  accused  causing  to  the  latter  pain  or 
bloodshed.  Held,  that  in  the  absenoe  of  proof  even  suggesting  such  an  assault 
and  battery  the  charge  was  erroneons.     Id. 

Kl.  Any  condition  or  circumstance  which  is  capable  of  creating  sudden  passion  suffi- 
cient to  render  the  mind  of  a  person  of  ordinary  temper  incapable  of  cool  reflection 
may  constitute  "adequate  cause,"  and  where  the  evidence  shovrs  a  number  of 
oonditions  or  circumstances  tending  either  singly  or  collectively  to  constitute 
what  a  jury  might  consider  adequate  cause,  the  charge  of  the  court  should  leave 
the  jury  at  liberty  to  consider  them  all  in  determining  whether  or  not  adequate 
cause  existed.  See  the  opinion  for  a  State  of  proof  held  to  demand  of  the  trial 
court  an  Instruction  in  conformity  with  this  rule.     Id. 

K2.  The  applicaticm  fo  roontinuance  set  out  that  the  defense  would  prove  by  the  ab- 
sent  witness  Charlton  that  the  deceased,  a'few  days  before  the  homidde,  told 
him  that  the  defendant  was  a  "half  negro  and  a  bastard,  and  that  bis  mother 
was  a  half  negro  and  a  whore,  and  had  raised  a  family  of  bastards,"  of  which 
Statement  the  absent  witness  informed  the  defendant.  The  trial  oourt  held  this 
proposed  evidence  immaterial  because  the  defendant  did  not  kill  the  deceased 
immediately  upon  next  meeting  him.  But  the  testimony  tends  to  show  that  the 
defendant's  first  subsequent  meeting  with  the  deceased  was  at  a  party  on  Uie 
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fatal  night;  that  when  lie  discovered  the  presenoe  of  the  deoeased  at  the  party 
he  declared  his  intentlon  to  ask  him  if  he  meant  what  he  had  been  saying  about 
him,  defendant,  and  his  family:  that  during  the  evening  he  went  out  of  the 
hoose  upon  the  invitation  of  the  deceased,  and  aaked  deceased  if  he  meant  what 
he  had  been  saying  about  him  and  his  family;  that  deceased  repiied,  "  Yes,  I 
mean  eveiy  damned  word  of  it!"  and  drew,  cocked,  and  snapped  a  pistol  at  de- 
fendant,  whereupon  defendant  iniiicted  the  fatal  cut.  HM:  Xotwithstanding 
the  failnre  of  the  defendant  to  kill  the  deceased  immediately  upon  meeting  him 
at  the  party,  the  proof  fairly  raised  the  issue  of  manslaughter,  basing  the  ade- 
quate  cause  upon  the  new  and  not  the  former  provocation;  rendered  the  testi- 
mony  of  the  absent  witness 'Chariten  material  and  probably  true,  and  demanded 
of  the  court  a  charge  applicable  to  the  case  as  made  by  said  proof.  Richardaon 
V.  State,  216. 

08.  In  all  trials  for  murder  it  is  the  imperative  duty  of  the  trial  court,  in  its  charge 
to  the  Jury,  to  define  the  term  "  malice/'  and  omissicm  to  do  so  is  error.    Id. 

54  See  the  Statement  of  the  case  for  the  substance  of  evidence,  in  view  of  which 
the  trial  court  erred  in  omitting  to  instruct  the  jury  in  accordance  with  article 
441  of  the  Penal  Code,  to  the  eifect  that  if  the  defendant,  in  making  the  alleged 
foTged  Order,  if  he  did  make  it,  acted  under  an  authority  which  he  had  good 
reason  to  believe,  and  actually  did  believe  to  be  sufficient,  he  would  not  be  guilty 
of  forgery,  though  the  authority  was  in  fact  insutflcient  and  void.  Sioeet  v, 
State,  228, 

06.  A  Charge  which  misdlrects  the  jury  as  to  the  time  of  the  offense  is  error.  Flem- 
ing V.  Stau,  284. 

56.  The  indictment  in  this  case  charges  that  the  accused  kept  the  house  from  October 
22, 1887,  and  on  each  day  after  that  date  until  October  28,  1887.  The  charge  of 
the  court  directed  the  jury  to  convict  if  they  believed  the  defendant  did,  at  any 
time  from  October  8,  1887,  to  January  81,  1888,  keep  the  house.  Held,  error, 
the  rule  being  that  '*  in  criminal  cases,  when  a  oontinuing  ofFense  is  alleged  to 
have  been  on  a  certain  day,  and  on  divers  days  and  times  between  that  and  another 
day  specified,  the  proof  must  be  confined  to  acts  done  within  the  time."    Id. 

97.  Under  the  proof  in  this  case  the  trial  court  erred  in  refusing  to  instruct  the  jury, 
in  effect,  that  if  the  defendant  at  the  time  he  practiced  medicine,  as  charged 
against  him  in  the  Information,  labored  under  the  mistake  thait  his  certificate  had 
been  filed  for  record  in  Van  Zandt  County,  and  if  said  mistake  did  not  arise  from 
want  of  proper  care  on  his  part,  he  was  entitled  to  be  aoquitted.  Fettet  v.  State,  240. 

58.  Charge  of  the  court  defines  malice  to  be  "the  intentional  doing  of  a  wrongful 

act  to  another  without  legal  justification  or  excuse."  Held,  sufficient;  citing 
with  approval  McKinney's  case,  8  Texas  Ct.  App.,  626;  Harris's  case.  Id.,  90; 
Lander's  case,  12  Texas,  481.     G allaher  v.  State,  247. 

59.  The  indictment  alleges  that  the  murder  was  committed  by  the  use  of  both  a  pis- 

tol and  a  knife.  Under  this  allegation  it  was  sufficient  to  prove  the  use  of  either 
means,  and  the  court  did  not  err  in  charging  the  jury  that  if  dofendant  *'  killed 
the  deceased  by  shooting  her  with  a  pistol  or  cutting  her  with  a  knife,*'  etc.    Id. 

60.  It  was  not  necessary,  under  the  whole  proof  in  the  case,  for  the  State  to  specific- 

ally  prove,  or  for  the  court  to  charge  that  the  weapon  used  was  a  deadly  one.  Id. 

61.  The  trial  court  instructed  the  jury  as  follows:     **  The  defendant  is  presumed  by 

the  law  to  be  innocent  until  his  guilt  is  established  by  legal  evidence,  to  the  sat- 
isfaction  of  the  jury  beyond  a  reasonable  doubt,  and  unless  the  evidence  so  satis- 
fies  you  in  this  case  of  the  guilt  of  the  defendant  of  murder  of  the  first  or  of 
the  seoond  degree,  then  you  will  find  him  not  guilty."  Held,  correct  and  suffi- 
cient. Id. 
68.  The  Charge  of  the  court  on  circumstantial  evidence  reads  as  follows:    "  In  order 
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to  Warrant  a  conviction  of  a  crime  on  circamstantial  evidence,  each  fact  neoeemy 
to  the  conclosion  soaght  to  be  eetablished  must  be  proved  hj  oompetent  evidence 
beyond  a  reasonable  doubt;  all  the  faots  (that  is,  the  facta  neceesarj  (o  the  con- 
dnsion)  must  be  consistent  with  each  other,  and  with  the  main  fact  soaght  to  be 
proved;  and  the  circumstances  taken  together  must  be  of  a  conclusive  natore, 
leading  on  the  whole  to  a  satisfactory  oonclusion,  and  producmg  in  effect  a  reason- 
able and  moral  certainty  that  the  defendant,  and  no  other  person,  committed  the 
offense  charged;  and  nnless  the  evidence  does  so  you  will  acquit  the  defendant. 
But  if  the  evidence  does  satisfy  the  understanding,  reason,  and  conscience  of  the 
Jury,  and  produces  in  their  minds  a  reasonable  and  moral  certainty  of  the  goilt 
of  the  defendant  beyond  a  reasonable  donbt,  ahd  to  the  exclusion  of  every  reason- 
able hypothesis  than  that  of  bis  guilt,  then  the  jory  should  convict  the  defend- 
ant.*' Held,  correct,  notwithstanding  the  concluding  sentenoe  is  unosual  in 
charges  npon  circumstantial  evidence.     Id. 

4IS,  The  Charge  of  the  oourt  upon  the  issae  of  alibi  is  as  foUows:  "Amongst  other 
defenses  interposed  in  this  case  by  the  defendant  is  what  is  known  in  legal  phraae- 
ology  as  an  alibi;  that  is,  that  if  the  deceased  was  killed  as  alleged,  the  defend- 
ant was,  at  the  time  of  such  killing,  at  another  and  different  place  from  whieh 
such  killing  was  done,  and  theref  ore  was  not  and  could  not  have  been  the  person 
who  killed  deceased,  if  she  was  killed."  *  *  ♦  To  this  portion  of  the  Charge 
the  defense  objected :  1 .  That  it  expresses  an  opinion  as  to  the  weight  of  evidence. 
2.  It  sums  up  a  material  portion  of  the  evidence.  3.  It  defines  as  a  defense  that 
which  is  only  rebuttidg  evidence.  4.  The  words  ' '  amongst  other  defenses'*  tends 
to  weaken  the  prominent  ezculpatory  facta,  or  evidence,  relied  on  by  defendant. 
5.  It  conveys  the  Impression  that  the  evidence  on  this  point  was  of  Uttle  weight, 
and  tends  to  convey  to  the  minds  of  the  jury  that  the  State  had  sufficiently  estab- 
lished  the  guilt  of  defendant,  and  that  it  devolved  on  the  defendant  to  show  that 
he  was  at  a  different  place  at  the  time  of  the  commission  of  the  offense.  The  ma- 
jority  of  the  court,  deciding  against  each  of  the  exceptions  to  the  Charge,  holds: 
1.  That  it  is  not  obnoxious  to  the  first  and  second  objections  urged  against  it.  2. 
That  alibi  is  a  defense  to  a  criminal  prosecntion,  and  it  was  not  error  to  so  denonü- 
nate  it  in  the  Charge.  8.  That  the  bürden  of  proving  an  aUbi  is  not  upon  the  de- 
fendant, and  that  the  Charge  in  this  case  neither  positively  nor  inferentially  shifts 
the  bürden  of  such  proof  upon  the  defendant.  The  rule  is  that  if  the  evidence, 
whether  in  behalf  of  the  State  or  the  defendant,  engenders  in  the  minds  of  the 
jury  a  reasonable  doubt  as  to  defendant's  presence  at  the  time  and  place  of  the 
offense,  the  defendant  is  entitled  to  an  acquittal;  and  the  chaige  in  this  case  In 
no  degree  obtrudes  upon  this  ru)e.  See  the  opinion  of  Willson,  J.,  for  a  dis- 
cussion  of  the  question,  and  note  bis  reassertion  of  the  doctrine  in  the  opinion  on 
the  motion  for  rehearing.     Id. 

'64.  Alibi  is  not  a.  defense  to  a  criminal  prosecution  in  any  other  sense  than  as  rebattin^ 
evidence  tending  to  disprove  the  facts  relied  upon  by  the  State  for  conviction,  or 
as  evidence  tending  to  raise  a  reasonable  doubt  of  the  truth  of  the  same.  It  was 
error,  theref  ore,  to  instruct  the  jury  that  alibi  was  interposed  as  a  dtfense,  More- 
over,  the  eft ect  of  the  Charge  (see  sixth  head  note)  was  to  impoee  upon  the  defend> 
ant  the  bürden  of  proving  the  alibi.  This  rule  is  announced  by  Hurt,  J.,  dis- 
senting,  but  is  not  maintained  by  the  majority  of  the  oonrt     Id. 

'65.  Charge  of  the  court  instructed  the  jury  that  they  were  the  **so]e  judgee  of  the 
weight  of  the  evidence  and  the  credibility  of  the  witnesses.*'  Held,  sufficient  to 
authorize  the  jury  to  credit  the  testimony  of  a  witness,  notwithstanding  his  ini- 
peachment  on  the  question  of  veracity.     Id. 

66.  To  determine  the  sufficiency  of  a  Charge  defining  malice  the  appellate  oourt  wül 
consider  other  portions  of  the  Charge  explaining  malice.    Immediately  foUowin^ 
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the  definiüon  held  on  the  original  hearing  to  be  Buffident,  the  trial  oonrt  explains 
express  malice  as  foUows:  **  Express  malice  aforetbought  is  where  one  with  a 
sedate  and  deliberate  mind  and  formed  design  deliberately  kills  another,"  etc. 
Held,  that  such  oorrect  definition  of  express  malice,  in  and  of  itself,  fully  ex- 
presses  the  legal  meaning  of  malice.     Id. 

67.  It  is  orged  against  the  Charge  on  alibi  that  it  reqaires  the  jury  to  believe.  in  order 

to  acqoit  the  defendant,  that  he  was  not  and  eouid  not  have  been  the  person  who 
killed  the  deceased;  that  the  use  of  the  words  ''  ooald  not "  means,  in  effect,  that 
it  was  impomUe  for  the  defendant  to  have  committed  the  murder,  and  thos  to 
haye  imposed  npon  the  accused  the  bürden  of  proving  the  aUbi,  or  that  it  was 
impossible  for  him  to  have  committed  the  homicide.  Held,  by  the  majority  ef 
the  court,  that  the  objections  are  not  maintainable,  especially  in  the  light  of  the 
concluding  part  of  the  charge,  which  reads  as  follows:  **  Now,  if  the  evidence 
raises  in  your  minds  a  reasonable  doubt  as  to  the  presence  of  the  defendant  at 
the  place  where  the  deceased  was  killed  (if  killed),  at  the  time  of  the  killing, 
then  yon  should  acqoit  the  defendant.*'  But  see  the  dissenting  opinion  of  Ilurt, 
J.,  on  the  motion  for  rehearing,  maintaining  the  contrary  and  reviewing  author- 
ities  in  support  of  bis  dissent.    Id. 

68.  The  trial  court  charged  the  jury  on  express  malice  that  *'  a  sedate  and  deliberate 

mind  and  formed  design  is  evidenced  by  extemal  circumstances  disoovering  that 
in  ward  Intention,  as  lying  in  wait/'  etc.  Against  this  part  of  the  charge  it  is 
urged  that  it  is  npon  the  weight  of  evidence,  and  virtaally  teils  the  jury  that 
express  malice  is  proved  wben  any  of  the  conditidns  enumerated  in  the  charge 
are  shown  to  have  existed.  Held,  that  the  objection  is  not  well  taken.  Note  the 
approval  on  the  subject  of  Sharpe's  case,  17  Texas  Ct.  App.,  486.     Id. 

69.  Jeopardy  is  a  special  plea,  the  bürden  of  proving  which  rests  upon  the  accused.    To 

Support  the  plea  in  this  case  it  devolved  upon  the  defense  to  prove  tbat  he  had 
been  formerly  placed  upon  trial  under  a  valid  indictment  charging  him  with  the 
identical  offense  alleged  in  the  pending  indictment;  that  the  said  trial  was  in  the 
District  Court  of  Boeque  County,  and  that  without  his  consent,  and  withont  legal 
cause,  the  trial  court  discharged  the  jury  trying  him  before  the  said  jury  had 
rendered  a  verdlct  in  the  cause.  See  the  opinion  of  the  court  for  the  substance 
of  evidence  held  to  preponderate  against,  rather  than  support,  the  plea  of  jeop- 
ardy; wherefore  the  trial  court  did  not  err  in  charging  the  jury  to  find  against 
the  truth  of  the  plea,  and  in  ref  using  special  Instructions  submitting  the  plea  to 
the  jury.     OVonnar  v.  State,  288. 

70.  Mere  presence  at  the  time  and  place  of  the  commission  of  the  crime,  and  mere 

ooncealment  of  knowledge  that  the  crime  was  committed  will  not  make  a  per- 
son an  accomplice  to  the  crime.  A  witnees  can  not  be  regarded  in  the  light  of 
an  accomplice  in  the  absence  of  proof  tending  to  connect  him  with  the  transac- 
tion.  Under  th^  proof  in  this  case  the  court  did  not  err  in  ref  using  a  special 
Instruction  upon  the  law  of  accomplice  testimony.     Id. 

71.  Charge  of  the  court  properly  omits  to  instruct  the  jury  on  the  law  of  circumstan- 

tial  evidence  when  direct  evidence  has  been  adduced  on  the  trial,  and  proof  of 
oonfession  is  direct  evidence.     8müh  v.  State,  309. 

"72.  A  person  *s  mere  knowledge  of  the  commission  of  a  crime,  in  the  absence  of  proof 
implicating  him  therein,  does  not  constitute  such  person  an  accomplice;  and 
when  he  testifies  as  a  wltness  his  testimony  will  not  demand  of  the  trial  court  a 
Charge  upon  the  law  of  accomplice  testimony.     Id. 

*78.  Evidence  which  tends  to  establish  the  complicity  of  a  prosecuting  witness  as  an 
accomplice  to  the  offense  on  trial,  requires  that  the  question  of  such  complicity 
shall  be  submitted  to  the  jury  in  connection  with  proper  Instructions  as  to  the 
necessary  corroboration  of  accomplice  testimony.     See  the  opinion  in  extenso  for 
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evidence  held  to  present  the  complicity  of  the  witness  Lonsford,  as  an  acoom- 
plice,  as  an  issue  in  the  case.  and  to  have  denianded  of  the  tiial  oourt  a  proper 
Charge  upon  accomplice  testiniony.     Shulze  v.  State y  816. 

74.  Article  738  of  the  Penal  Code  provides:    ''If  property,  taken  ander  such  cir- 

comstances  as  to  constitute  theft,  be  volontarily  retumed  within  a  reasonable 
time,  and  before  any  prosecution  is  coinmenced  therefor.  the  punishment  shjJl 
be  by  iine  not  exceeding  one  thoasand  dollars. "  If  the  evidence  on  a  trial  for 
theft  shows  such  a  return  of  the  stolen  property  to  the  owner,  the  failure  of  the 
trial  court  to  give  the  proviaions  of  the  said  article  in  charge  to  the  jury  is  fun- 
damental error.  But  see  the  opinion  for  the  substance  of  evidence  held  in  any 
event  insufficient  to  support  a  conviction  for  theft.    Bennett  v.  State,  842. 

75.  Under  an  indictment  for  horse  theft  the  appellant  was  convicted  for  wilfully  driT- 

ing  stock  froni  its  accustomed  ränge,  etc.  The  proof  shows  that  if  guilty  at  all, 
the  defendant  was  either  the  guilty  agent  who  took  the  horse,  or  he  was  guilty 
as  a  principal  by  acting  with  one  Campo— who  had  been  convicted  of  theft — ^in. 
the  taking.  In  either  event  the  proof  would  not  raise  the  iasue  of  wilfully  driv- 
ing  stock  from  the  accustomed  ränge,  for  if  guilty  as  a  principal  because  of  bis 
acting  with  Campo,  he  could  he  guilty  only  of  the  offense  of  which  the  proof 
showed  Campo  to  be  guilty.  The  trial  court  erred  in  submitting  to  the  jury  the 
issue  of  wilfully  driving  stock  from  its  accustomed  ränge.     Lopet  v.  State,  843. 

76.  Charge  of  the  court  reads  as  follows:     "  Evidence  of  the  theft  and  possession  of 

another  animal  by  the  defendant  at  the  same  time  and  place  as  that  where  it  is 
testified  the  animal  in  question  was  iost  or  missing  has  been  admitted.  and  yoa 
are  instructed  that  the  object  of  this  testimony  (and  the  only  purpose  for  which 
you  can  consider  it)  is  to  explain  the  intent  with  which  the  animal  in  question 
was  taken  (if  taken),  and  not  as  proof  of  the  taking  of  the  animal  charged.*' 
Heldf  obnoxious  to  the  objection  that  it  assumes  as  a  fact  that  the  evidence 
established .  the  contemporaneous  theft  of  another  horse.    Id. 

77.  It  is  only  when  the  incuipatory  evidence  is  wholly  circumstantia]  that  the  trial 

court  is  required  to  charge  the  jury  upon  that  character  of  evidence.  A  coo- 
feesion,  although  made  to  and  proved  by  an  accomplice,  is  not  circumstantial 
but  is  direct  evidence.     Wampler  v.  State,  852. 

78.  The  proof  shows  that  the  defendant  stole  the  horse  in  Palo  Pinto  County ;  that  he 

took  it  to  Parker's  house,  in  Parker  County;  that  Parker  there  borrowed  the 
horse  to  ride  into  Erath  County,  and  that  defendant  went  with  Parker  into  Erath 
.  County,  Parker  riding  the  horse  into  Erath  County.  Under  this  State  of  proof 
the  court  charged  the  jury  that  the  act  of  Parker  in  taking  the  horse  into  Erath 
County  was  the  act  of  defendant.  Held,  correct.  And  this  would  be  so  whether 
or  not  Parker  knew  that  the  horse  was  stolen  property.     Id. 

70.  The  specific  intent  to  kill,  although  not  necessarily  an  essential  element  of  mur- 
der — inasmuch  as  the  intent  to  do  serious  bodily  injury  that  may  result  in  the 
death  of  the  party  killed  may  suffice— is  indispensable,  and  must  be  proved,  to 
constitute  assault  with  intent  to  murder.  Intent  to  do  serious  bodily  härm  is 
not  sulficient.  Under  the  proof  in  this  case  the  jury  should  have  been  givoi 
the  dhicretion  to  convict  of  a  lower  grade  of  assault  than  assault  to  murder  if 
they  believed  the  evidence  did  not  show  a  specific  intent  to  kill.  See  the  opinion 
for  Instructions  ?ield  erroneous,  inasmuch  as  their  effect  was  to  restrict  a  verdict 
of  guilty  to  the  higher  grade  of  assault,  although  they  might  have  believed  the 
proof  did  not  show  the  specific  intent  to  kill.     Carter  v.  State,  855. 

80.  The  oourt  charged  the  jury  as  follows:  **  If  the  defendant  sought  and  brought 
on  a  confiict  with  John  Mouchett,  then  he  can  not  avail  himself  of  the  law  of 
seif -defense,  though  in  such  confiict  his  life  or  person  was  endangered."  BM^ 
insuificient  under  the  evidence  adduced.    The  sidd  charge  should  have  been 


Digitized  by 


Google 


Index.  625 

Charge  of  the  Ooort — eonünued, 

qoalified  bj  the  further  instraction  that  if  the  defendant  proyoked  the  contest, 
but  without  any  Intention  to  kill  or  Inflict  serious  bodily  injurj,  he  would  not 
be  whollj  deprived  of  the  right  of  seif -defense.     Id, 

81.  Charge  of  the  court  instructed  the  jary  as  follows:     ''  If  you  should  find  that  the 

defendant  disposed  of  the  com  described  in  the  indictment,  but  you  have  a  rea- 
sonable  doubt  as  to  the  com  being  raised  on  the  McLame  farni,  then  you  can  not 
find  the  defendant  guilty  of  the  fraudulent  disposition  of  the  com;  but  in  this 
connection  I  instruct  you  that  if  the  evidence  shows  you  beyond  a  reasonable 
doubt  that  the  farm  on  which  the  com  was  raised  was  known  as  the  McLame 
farm  as  well  asthe  McNamee  farm,  that  would  be  sulBcient  proof  to  sustain  the 
allegation  in  the  indictment  as  to  the  name  of  the  farm,  although  the  proof  should 
show  that  the  farm  was  also  known  as  the  McNamee  farm."  Ueidt  correct. 
MaHin  v.  State,  364. 

82.  The  appellant  was  prosecuted  under  an  indictment  which  charged  him  with  the 

theft  of  twenty  dollars,  *'  United  States  paper  currency  money  of  the  aggregate 
value  of  twenty  dollars."  The  proof  showed  the  money  to  be  Cnited  States  cur- 
rency, but  failed  to  identify  it  specifically  as  gold  or  silver  certificates,  legal 
tender  bills,  or  national  bank  notes.  The  court,  under  this  proof,  charged  the  jury 
that  **  United  States  paper  currency  money  means  either  United  States  treasnry 
notes,  or  what  is  known  as  national  bank  bills,  or  United  States  gold  or  silver 
certificates."  Held,  correct.  '*  United  States  paper  currency  money"  embraces 
every  character  of  paper  currency  issued  and  allowed  to  be  used  &s  a  medium 
and  circulated  as  money  under  authority  of  the  laws  of  the  United  States,  and 
such  money,  under  our  Statute,  is  **  property,"  and  subject  to  theft.  KinUrfough 
V.  State,  867. 
88.  Proof  of  the  contemporaneous  theft  of  other  property  than  that  for  the  theft  of 
which  the  defendant  is  on  trial  is  not  admissible  unless  such  proof  conduces  to 
establish  identity  in  developing  the  res  gestm,  or  to  prove  the  guilt  of  the  accused 
by  circuinstances  connected  with  the  theft,  or  to  show  the  intent  with  which  the 
defendant  acted  with  respect  to  the  property  for  the  theft  of  which  he  is  on  triaL 
When  such  proof  is  admitted  for  either  of  the  legitimate  purposesindicated,  the 
Charge  of  the  court  must  apprise  the  jury  of  the  purpose  of  the  proof.  and  that 
they  can  not  convict  defendant  for  the  theft  of  any  other  property  than  that  named 
in  the  indictment.  In  failing  to  so  instmct  the  jury  in  this  case,  and  in  refusin^ 
a  special  charge  to  supply  the  Omission,  the  trial  court  erred.    Haiüy  v.  State,  357. 

84.  Charge  of  the  court  which.  in  effect,  rested  the  right  of  the  defendant  to  acquittal 

upon  the  sutficiency  of  the  evidence  to  show  him  innocent  of  the  fraudulent  tak- 
ing  of  the  alleged  stolen  property,  was  error.  The  charge  should  have  directed 
acquittal  unless  the  jury  believed  from  the  evidence  that  the  accused  did  fraud< 
ulently  take  the  stolen  property.     Moore  «.  State,  877. 

85.  The  defense  relied  upon  was  that  the  accused,  in  good  faith,  received  the  alleged 

stolen  property  from  one  T.,  as  the  agent  or  bailee  of  T.  Such  defense  being  sup- 
ported  by  evidence  on  the  trial,  the  charge  of  the  court  should  have  explicitly 
instructed  the  jury  that  if  T.  delivered  the  property  to  the  defendant,  and  the 
defendant  did  not  participate  in  the  theft  of  the  same  as  a  principal,  he  could  not 
be  convicted  of  theft  although  T.  had  stolen  the  property,  and  although  he  may 
have  luown  at  the  time  he  received  it  that  T.  had  stolen  it.  See  the  Statement 
of  the  case  for  an  Instruction  upon  the  question  held  insufficient,  and  for  a  spe- 
cial Charge  requestedto  supply  the  deficiency,  which,  being  correct,  should  have 
been  given.    Id. 

86.  The  trial  court  admitted  evidence  of  the  contemporaneous  theft  of  other  property 

than  that  involved  in  the  trial,  and  instructed  the  jury  .in  regard  thereto  as  fol- 
lows:   "  The  defendant  is  on  trial  for  the  theft  of  E.  A.  Gresham's  horse,  and 
Vol.  XXVIII -40 


Digitized  by 


Google 


626  Ikdbx. 

Charge  of  the  Oourt  ^eanUnued. 

you  will  give  no  attention  to  the  testimony  about  the  slicker  and  saddle  as  evi- 
dence  to  show  the  theft  of  the  horse.  The  said  testimony  can  only  be  consid- 
ered  by  you,  if  at  all,  for  what  yoa  may  deem  it  worth  as  tending  to  show  the 
intent  of  defendant,  in  whatever  action  you  may  find  f rom  the  evidence  was  done 
by  him,  if  any."    Held,  correct.     Id. 

87.  Charge  of  the  court  as  to  oorrectness  and  sufficiency  will  be  examined  by  this 

court  and  tested  as  a  whole,  and  not  by  disconnected  paragraphs  or  exceipts. 
NaUey  v.  State,  387. 

88.  The  court  charged  the  jury  as  foUows:     **  It  is  the  right  of  the  defendant  to  have 

the  facts  considered  by  the  jury  as  they  reasonably  appeared  to  him  at  the  time 
they  transpired,  and  if ,  as  the  facts  reasonably  appeared  to  the  defendant,  he 
would  be  justified  ander  the  law  as  given  in  this  Charge,  he  should  beacquitted. 
It  would  make  no  diiference  that  the  facts  were  mistaken  by  the  defendant,  and 
that  he  was  in  no  real  danger  if  it  be  so."    Held,  correct  and  sufficient.     Id. 

89.  As  a  general  rule  it  is  unsafe  in  murder  trials  for  the  court  to  omit  to  chai^ 

upon  murder  of  the  second  degree;  and  it  is  only  when  there  is  no  evidence  what- 
eyer  presenting  that  issue  that  such  a  charge  should  be  omitt^.  See  the  State- 
ment of  the  case  for  the  substance  of  evidence  held  to  have  warranted  a  charge 
upon  murder  of  the  second  degree.    Id. 

90.  The  Charge  of  the  court  defines  malice  as  the  **  intentional  doing  of  a  wiongful  act 

toward  another  without  legal  excuse  or  justification.*'  Held,  sufficient.  Powell 
f>.  J^ate,  893;  Selfv.  State,  898. 

91.  The  rule  is  that  in  prosecutions  for  murder  the  charge  of  the  court  should  applj 

the  doctrine  of  reasonable  doubt  as  between  the  different  d^rees  of  homicide 
involved  in  the  case.  But  if  such  an  Instruction  be  substantially  given  in  gen- 
eral terms,  though  not  in  the  langnage  of  the  Statute,  and  no  special  Instruc- 
tion upon  the  point  be  requested,  the  charge  will  be  held  sufficient.  In  this  case 
the  court  instructed  the  jury  that  in  order  to  Warrant  a  verdict  for  murder  in  the 
second  degree  they  must  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that  defendant  committed  the  homicide  with  malice  implied,  etc.  Held,  in  the 
absence  of  a  requested  additional  Instruction,  sufficient  to  submit  the  rule  of 
reasonable  doubt  as  between  murder  of  the  second  degree  and  manslaughter.  Id. 

92.  If  the  Charge  of  the  court  instructs  generally  upon  the  doctrine  of  reasonable 

doubt,  applying  it  to  the  whole  case,  it  is  sufficient.    Id. 
98.  See  the  statement  of  the  case  for  charges  of  the  court  upon  manslaughter,  threats, 
and  seif -defense,  held  applicable  to  the  facts  and  correct.    Id. 

94.  See  the  statement  of  the  case  for  the  substance  of  evidence  held  not  to  raise  the 

issue  of  manslaughter,  and  therefore  not  to  require  of  the  court  an  instmctioii 
upon  that  issue.    Selfv.  State,  898. 

95.  The  factum  probandum  in  homicide  is  the  killing  of  deceased  by  the  act,  agency. 

or  procurement  of  the  defendant.  That  fact  admitted  by  the  defendant  (as  was 
done  in  this  case)  supplies  positive,  direct  evidence  of  the  corpus  delxcH,  and  the 
court  properly  omits  toinstruct  the  jury  upon  the  lawof  circumstantial  evidence. 
To  authorize  such  an  Instruction  theinculpatory  proof  must  be  purely  and  wholly 
circumstantial.  Id. 
^.  Section  12  of  the  Actof  April  2,  1889,  entitled  "An  act  to  provide  for  the  more 
effiqent  govemment  and  maintenance  of  the  House  of  Correction  and  Reform- 
atory  at  Gatesville,"  provides  that  "the  jury  convicting  shall  say  in  thelr  ver- 
dict whether  the  convict  shall  be  sent  to  the  reformatory  or  the  penitentiary.  *' 
It  funher  limits  to  confinement  in  the  reformatory  a  convict  who  is  not  more 
than  sixteen  years  old,  and  whose  term  of  iif  prisonment  is  assessed  at  not  more 
than  five  years.    This  act  is  mandatory,  and  it  devolves  u^n  the  tiial  court,  in 
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the  trial  of  Infant  offenders,  to  give  it  in  Charge  to  the  jnry.  Washington  v. 
State,  411. 
97.  In  this  case — ^the  trial  being  for  theft — the  evidenoe  showed  the  defendant  bat  thir- 
teen  years  old.  The  charge  of  the  court  as  to  penaltj  instructed  the  jory  to 
assess  imprisonment  in  the  penitentiarj  if  thej  found  the  defendant  goiltj.  A 
verdict  of  guilty  with  four  years  in  the  penitentiarj  was  retumed,  and  sentence 
to  the  refonnatory  was  entered  by  the  court.  Held,  that  the  charge  as  given, 
and  the  Omission  to  charge  the  provisions  of  section  12  of  the  Act  of  April  2, 
1889»  constituted  fundamental  error.    Id. 

-98.  Any  condition  or  circumstance  which  is  capable  of  creating  sudden  passion  suffi- 
cient  to  render  the  mind  of  a  person  of  ordinary  temper  incapable  of  cool  reflec- 
tion  may  conistitute  "adequate  cause/'  and  where  the  evidence  shows  a  number 
of  conditions  or  circumstances  tending  either  singly  or  collectively  to  constitute 
what  a  Jury  might  consider  adequate  cause,  the  charge  of  the  court  should  leave 
the  Jury  at  liberty  to  consider  them  all  in  determining  whether  or  not  adequate 
cause  existed.  See  the  opinion  for  a  State  of  proof  ?ield  to  demand  of  the  trial 
court  an  Instruction  in  conf ormity  with  this  rule,  and  for  a  charge  upon  the  ques- 
tion  Tield  insufficient  because  too  restrictive,  and  for  requested  Instructions  har- 
monizing  with  the  doctrine  above  announced,  in  refusing  which  the  court  erred. 
Cochran  v,  State,  422. 
99.  üpon  the  issue  of  seif -defense  the  court  instructed  the  jury  as  follows:  "  If  you 
believe  f rom  the  evidence  before  you  that  the  deceased  John  McLennan  made  an 
assault,  as  hereinbef ore  explamed,  upon  the  defendant,  and  that  the  assault  was 
made  in  such  a  manner  as  to  reasonably  cause  defendant  to  believe  that  his  Ufa 
was  in  danger,  or  that  he  was  in  danger  of  serious  bodily  injury  from  the  as- 
sault, then  he  was  not  bound  to  retreat,  but  could  stand  his  ground,  and  the  de- 
fendant would  have  the  right  to  defend  himself  by  any  means  in  his  power; 
and  if  he  commenced  to  shoot  as  a  means  of  defense,  he  would  be  justified  in 
«ontinuing  to  shoot  until  he  had  reason  to  believe  that  he  was  out  of  danger; 
and  if  you  can  believe  from  the  evidence  that  the  defendant  shot  the  deceased, 
and  that  he  believed  at  the  time  he  did  so  he  was  in  danger  of  '  losing'  his  life, 
or  of  suffering  serious  bodily  injury  at  the  hands  of  the  deceased,  and  that  he, 
defendant,  acting  upon  such  apprehension  of  danger  as  the  same  appeared  to  him, 
then  in  case  you  so  believe  you  will  find  him  not  guilty."  Held,  insufficient  as 
to  apparent  danger,  and  in  failing  to  instruct  the  jury  that  in  judging  of  the  dan- 
ger the  facts  and  circumstances  surrounding  the  defendant  must  be  viewed  and 
^estimated  from  his  Standpoint  and  as  they  appeared  to  him.  The  rule  is  that 
**  if  the  jury  might  believe  from  the  evidence  that  atthe  time  the  defendant  fired 
the  fatal  shot  the  deceased  was  making  a  violent  attack  upon  him  under  circum- 
stances which  reasonably  indicated  an  intention  to  murder,  maim,  or  inilict  upon 
him  some  serious  bodily  injury,  and  the  weapon,  and  the  manner  of  its  use, 
were  such  as  were  reasonably  calculated  to  produce  either  of  those  results,  then 
the  law  presumes  that  the  deceased  intended  to  murder,  maim,  or  inflict  such  in- 
jury upon  the  defendant;  and  the  jury  should  have  been  so  instructed  in  explicit 
terms,  and  that  in  such  State  of  case  the  homicide  would  be  justifiable.**  Upon 
this  subject  the  court  should  have  further  intructed  the  jury  that  if  the  conduct 
of  the  deceased  at  the  time  of  the  homicide  was  such,  under  the  circumstances,  as 
to  reasonably  produce  upon  the  mind  of  the  defendant  the  belief  that  the  de- 
ceased was  then  about  to  kill  or  inilict  serious  bodily  injury  upon  him,  the  homi- 
cide would  be  justifiable,  although  m  fact  the  danger  was  not  real,  but  only 
apparent.     Id. 

100.  It  was  not  error  for  the  court  in  its  charge  to  select  from  among  the  several  state- 
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ments  assigned  as  perjary  that  whicli  was  material,  and  submit  it  to  the  Jury. 
Sisk  V.  State,  482. 

101.  It  was  objected  to  the  cliarge  of  the  coort  that  it  omitted  to  sabmit  to  the  jurj  the- 

question  of  the  intoxication  of  the  accused  at  the  time  he  made  the  alleged  fahie 
Statement,  or  at  the  time  of  the  card  playing.  Bat  the  oourt  charged  the  statutory 
principle  that  ''a  false  Statement  made  through  inadvertence,  or  nnder  a^tatioo, 
or  by  mistake,  is  not  perjury."  Held,  that  the  Omission  was  not  error;  and  that 
the  Charge  as  given  was  suffident  to  require  the  jury  to  oonsider  the  mental 
condltion  of  the  accused  at  the  time  he  made  the  Statement  or  at  the  time  th» 
Cards  were  played.    Id. 

102.  Indictment  for  burglary  charges  an  entry  by  foree,  thretOSy  and  fraud;  and  not- 

withstanding  the  proof  shows  the  entry  to  haye  been  effected  by  force  alone,  the 
court  instructed  the  jury  as  to  an  entry  effected  by  each  of  the  means  all^ped  in. 
the  indictment.  This  Charge  was  excepted  to,  and  is  held  error.  Miücr  v.  State, 
445. 

108.  The  indictment  charges  a  burglary  with  intent  to  commit  theft,  whereas  the  proof 
tends  to  show  the  specific  intent  to  have  been  to  commit  robbery — a  totally  dif- 
ferent  offense.  Under  this  proof  the  oourt  should  have  instructed  the  jury  to* 
acquit  the  accused  unless  they  should  find  he  entered  the  houae  with  the  spe- 
cific intent  alleged  in  the  indictment — to  commit  theft.  Skipworth  and  Bolee  ▼. 
The  State,  8  Texas  Court  of  Appeals,  135,  does  not  apply,  as  when  that  caae 
was  decided  the  penalty  for  robbery  and  felony  theft  was  the  same.    Id, 

104.  To  oonstitute  the  offense  of  swindling  there  must  be  an  acquisition  of  property  by 
means  of  some  false  or  deceitful  pretense  or  device,  or  fraudulent  representa- 
tion;  and  the  title  to  the  property  must  pass  from  the  injured  party  to  the  ac- 
cused. And  as  to  venue,  in  all  cases  not  specifically  named  in  the  Code  the 
proper  county  for  the  prosecution  is  that  in  which  the  offense  was  committed. 
Swindling  is  not  one  of  the  offenses  thus  enumerated,  and  must  be  proeecuted 
in  the  county  in  which  the  property  was  acquired.  In  this  case  the  prosecution 
was  had  in  Estland  County,  in  which  county  the  indictment  all^^ed  the  venue. 
The  proof  shows  that  the  false  pretenses  and  representations  were  made  by  de- 
fendant  in  Eastland  County,  butthat  the  property  wasdelivered  to  him  in  Brown 
County.  The  court  charged  that  if  the  offense  was  begun  and  partly  committed 
in  Eastland  County,  and  completed  in  Brown  County,  the  allegation  of  venue 
was  snstained.    Hdd,  error.    Sims  v.  State,  447. 

106.  By  his  own  testimony  a  State's  witness  clearly  inculpated  himself  as  an  acooan- 
plice  to  the  homicides,  notwithstanding  which  the  trial  court  omitted  to  instruct 
the  jury  as  to  the  law  governing  accomplice  testimony,  and  rofused  a  special 
Instruction  upon  that  question.     Held,  material  error.   Wicks  et  al.  v,  State,  448. 

106.  Theft  from  the  person  isper  se  a  felony,  without  reference  to  the  value  of  the  prop- 

erty Stolen,  if  of  any  value  whatever;  and  therefore  it  is  neither  necessaiy  to 
allege  or  prove  the  value  of  the  property  taken,  and  hence  the  trial  court  is  not 
required  to  instruct  the  jury  upon  the  question  of  value.     Green  v.  State,  403. 

107.  It  is  a  principle  of  the  law  of  murder  that  if  a  person  intentionally  inflicts  serious 

bodily  injury  upon  the  pef^on  of  another  which  may  result  in  death,  althoogb 
the  intent  to  kill  may  not  exist,  the  law,  if  the  act  was  prompted  by  malice  and 
death  ensues,  holds  him  guilty  of  murder.  In  this  case  the  trial  court  charged 
the  jury  as  foUows:  **  Unless  you  believe  from  the  evidence  that  the  defendant 
Struck  the  deceased  with  the  intent  to  kill  him,  or  to  infiict  such  serious  bodily 
injury  upon  him  as  would  probably  end  in  his  death,  you  will  acquit  him.*' 
Held,  that  the  charge  was  more  favorable  to  the  defendant  than  he  was  enti- 
tled  to,  and  thereforo  not  subject  to  exception.     Walker  €.  State,  508. 
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106.  Aggravated  assault  and  battery  not  being  an  issue  raised  bj  tbe  proof ,  tbe  court 
did  not  err  in  refusing  a  special  Instruction  apon  that  issue.    Id. 

109.  Indictment  alleged  the  possession  of  tbe  stolen  cotton  to  be  in  P.  R.  King.    Tbe 

proof  sbowed  tbat  King  delivered  to  Sbaffer,  at  Sbaffer's  gin,  aquantity  of  cotton 
to  be  ginned  and  baled;  tbat  baving  ginned  and  baled  it,  Sbaffer  piled  it  witb 
otber  cotton  in  bis  gin  vard;  tbat  a  few  dajs  before  tbe  alleged  tbeft  King,  as  a 
a  precaution  against  fire,  caused  bis  said  cotton  to  be  removed  f rom  wbere  placed 
by  Sbaffer  to  anotber  place  designated  by  bim,  f  rom  wbicb  last  named  place  tbe 
cotton  was  taken.  Heldy  tbat  tbe  proof  establisbed  tbe  possession  as  alleged, 
and  constituted  no  variance  between  aüegata  and  probata.  See  tbe  Statement 
of  tbe  case  for  cbarge  of  tbe  court  on  tbls  braneb  of  tbe  case,  held,  correct. 
Doss  V.  State,  506. 

110.  See  tbe  Statement  of  tbe  case  for  a  cbarge  of  tbe  court  upon  tbe  issue  as  to  tbe 

manner  in  wbicb  tbe  defendant  acquired  possession  of  tbe  property,  luld  erro- 
neous;  and  see  tbe  same  for  a  requested  Instruction  on  tbat  issue,  and  for  a  re- 
quested  Instruction  upon  tbe  question  of  identity  of  tbe  cotton  recovered  witb  tbat 
Stolen,  wbicb,  presenting  correct  principles  of  law,  sbould  bave  been  given.   Id, 

111.  It  is  a  settled  rule  tbat  **  wbere  any  question  arises  conoeming  tbe  name  of  tbe  in- 

jured  party  as  alleged  in  tbe  indictment,  tbe  practice  sbould  be  analogous  to  tbe 
practice  in  tbe  case  of  a  plea  of  misnomer  by  tbe  prisoner.  Tbe  fact  sbould  be 
submitted  to  tbe  Jury,  and  it  would  be  competent  to  sbow,  in  support  of  tbe  alle- 
gation  in  tbe  indictment,  tbat  tbe  person  was  as  well  known  by  tbe  name  used  in 
tbe  indictment  as  by  any  otber."  Tbe  indictment  in  tbis  case  alleged  tbe  name 
of  tbe  injured  party  to  be  *'Fraude."  Tbe  proof  sbowed  tbat  it  was  properly 
spelled  "  F-r-e-u-d-e."  An  expert  linguist  testified  tbat  tbe  correct  German  pro- 
nunciation  of  tbe  name  "  Fraude"  was  *'  Frowdy,"and  tbat  ** Freude"  was  oor- 
rectly  pronounced  *'  Froydy,"  but  was  frequently  corrupted  to  "  Friday."  Tbe 
trial  court  beld  **  Fraude"  and  *'  Froydy"  to  be  idem  sonans,  and  refused  a  special 
Instruction  to  tbe  effect  tbat  tbe  jury  sbould  acquit  if  tbey  believed  tbe  name  of 
tbe  alleged  injured  party  was  different  in  sound  from  tbe  name  as  alleged  in  the 
indictment,  to-wit,  Fraude.  Held,  tbat  under  tbe  rule  above  announced  tbe  re- 
f usal  of  the  special  Instruction  was  error.       Wetzet  v,  State,  528. 

112.  The  Charge  of  the  court  in  a  misdemeanor  case  will  not  be  revised  on  appeal  in 

the  absence  of  a  bill  of  exceptions.    Cole  v.  State,  536. 

118.  It  is  a  rule  of  criminal  practice  that  in  felony  cases  tbe  trial  judge  must  give  in 
Charge  to  the  jury  the  law  applicable  to  every  phase  of  case  indicated  by  tbe  evi- 
idence,  however  feeble  and  inconclusive  such  evidence  may  be,  and  an  Omission 
in  the  cbarge,  if  excepted  to,  will  operate  to  reverse  a  conviction.  But  in  tbe  ab- 
sence of  exoeption,  or  a  requested  Instruction  to  supply  tbe  Omission,  such  Omis- 
sion will  not  be  beld  reversible  error  unless,  under  all  the  circumstances  of  the 
case  as  disclosed  by  tbe  evidence  as  a  wbole,  it  was  calculated  to  injure  or  pre- 
judice  tbe  rights  of  the  accused.  The  injury  or  prejudice  oontemplated  by  tbis 
rule  must  be  probable,  and  if  merely  possible  it  will  not  suffice  to  reverse  the 
conviction.  See  tbe  opinions  for  an  elaboration  of  tbe  question,  and  note  that 
under  tbe  proof  in  tbis  case  tbe  failure  of  tbe  trial  judge  to  instruct  tbe  jury 
upon  murder  in  tbe  second  degree  is  not  reversible  error;  no  exception  to  such 
Omission  baving  been  reserved,  and  no  supplying  instruction  asked.  Davis  v, 
State.  542. 

114.  Practice  in  misdemeanor  cases  requires  tbat  a  defendant  dissatisfied  witb  a  cbarge 
of  tbe  court  sball  both  except  to  tbe  cbarge  wben  given  and  ask  such  additional 
charges  as  be  may  desire.     Oarner  v.  State,  561. 

116.  The  defense  requested  the  court  to  cbarge  the  jury,  in  effect,  tbat  before  tbey  could 
coQvict  tbey  must  believe  that  tbe  defendant  sold  tbe  intoxicating  liquor  to  the 
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minors  without  the  written  oonsent  of  their  parents.  The  proof  cleariy  ahowed 
the  absence  of  such  written  consent,  and  hence  did  not  raise  the  issue  preeented, 
wherefore  the  court  properly  ref used  the  requested  Instruction.    Id. 

116.  Marder  of  the  second  degree  not  behig  raised  or  even  soggested  by  the  evidence,  the 

trial  court  properly  ref  used  to  submit  that  degree  to  the  j  ury .  CaldtPellv.  State,  566. 

117.  On  the  issue  of  alibi  the  court  charged  the  jury  as  follows:  **  If  the  jury  entertains 

a  reasonable  doubt  as  to  the  presencejof  the  defendant  at  the  place  where  the  de- 
oeased  was  killed  (if  killed)  at  the  time  of  such  killing,  the  jury  should  acquit 
the  defendant."    IT^»  correct  and  sufficient.    Id. 

118.  Error  in  the  Charge  of  the  court,  unless  it  be  fundamental,  or  under  all  the  dr- 

cumstances  of  the  case  calculated  to  prejudice  the  rights  of  the  accused,  will  not 
be  revised  on  appeal  in  the  absence  of  exceptlon  or  a  refused  special  Instruction 
seeking  to  correct  the  same.     Graham  v.  ^ate,  583. 

119.  Instructing  with  regard  to  mutual  combat  entered  into  where  death,  or  serious  bod- 

ily  injury  likely  to  result  in  death,  might  ensue,  the  court  properly  charged  the 
jury  that  in  such  State  of  case  seif -defense  would  not  apply .    HcM  v.  State,  588. 

IdO.  The  proof  tending  to  show  that  the  defendant  left  the  house  to  engage  in  an  affray 
with  the  deceased — amisdemeanor  under  our  law — it  would  have  been  proper  for 
the  court  to  instruct  the  jury  as  to  what  the  law  would  be  if  defendant  went  out 
to  engage  in  a  fisticuff  with  deceased,  but  with  no  Intention  of  engaging  in  a  deadly 
contest  or  of  using  a  deadly  weapon,  and  that  he  did  not  use  a  deadly  weapon  until 
after  the  apparent  effort  of  the  deceased  to  use  a  deadly  weapon  on  him.  But  in 
such  case  the  defendant's  right  of  seif -defense  would  not  be,  as  insisted  in  his  be- 
half, a  perfect  one,  but  would  be  imperfect  to  the  extent  of  the  gravity  of  the 
offense  which  he  originally  intended  to  oommit.  See  the  opinion  for  a  succinct 
Statement  of  the  rule,  and  note  that  the  Omission  in  the  Charge  was  harmlees  in 
view  of  the  finding  of  the  jury.      Id. 

1dl.  The  expression  of  ^opinion  as  to  the  guilt  or  innooence  of  the  defendant  by  counsel 
in  argument  to  the  jury  is  to  be  reprehended,  still  a  mere  violation  of  the  rule  is- 
not  cause  for  reversal.  In  any  event  the  violation  of  the  rule  would  be  imma- 
terial  on  appeal  in  the  absence  of  a  requested  Instruction  to  the  jury  to  disregard 
the  attomey's  individual  opinion.     Id. 

122.  The  testimony  of  a  defendant  in  his  own  behalf  Stands  upon  an  equality  with  that 
of  any  other  witness,  and  is  subject  to  the  comment  of  opposing  counsel.  In  this 
case  the  district  attomey  criticised  harshly  the  credibility  of  def endants  as  wit- 
nesses  in  their  own  behalf,  and  wamed  the  jury  that  ''so  long  as  def  endants  are 
to  be  believed  when  testifying  in  their  own  behalf,  no  man  will  ever  be  convicted 
in  this  State."  The  court  instructed  that  the  jury  were  the  exclusive  judges  of 
the  credibility  of  the  witnessee  and  of  the  weight  of  their  testimony,  and  that  if 
after  considering  all  of  the  testimony  they  had  a  reasonable  doubt  as  to  the  goilt 
of  the  defendant,  they  should  acquit.  The  rule  is  that  the  merely  indiscreet  decla- 
rations  of  counsel  in  argument  will  not  operate  to  reverse  a  conviction  when  (as 
in  this  case)  the  effect  thereof  is  neutralized  by  the  charge  of  the  court     Id. 

128.  Two  rules  governing  the  charge  of  the  court  are:  1.  The  charge  must  respond  to 
and  be  limited  by  the  evidence.  A  charge  which  has  no  application  to  any  evi- 
dence  adduced  on  the  trial  is  erroneous,  is  calculated  to  confuse  and  mislead  the 
jury,  and  it  is  radical  error  for  the  court  to  assume  and  charge  upon  a  theory  not 
indicated  by  the  evidence.  2.  If  the  error  (in  the  charge),  however  immaterial 
it  may  be,  is  promptly  excepted  to,  and  the  exception  is  perpetuated  by  proper 
bill,  this  court  on  appeal  is  required  to  reverse  a  conviction,  without  inquiry  as 
to  the  effect  of  the  error  upon  the  jury.  This  court,  on  orig^al  hearing  of  this- 
appeal,  in  view  of  the  conviction  for  manslaughter,  declined  to  revlew  the  charge 
of  the  court  on  murder  in  the  first  degree.    On  this  motion,  however,  it  is  made^ 
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to  appear  from  the  reoord  that  the  Charge  on  morder  in  the  first  degree  was  ex- 
oepted  to  when  given,  and  under  theclrcnmstanceB  it  is  heldt  that  the  assignment 
of  error  based  upon  the  insuffioiency  of  the  evidenoe  to  raise  the  issue  of  murder 
in  the  first  d^^ree  shoold  be  oonsidered.  But  see  the  Statement  of  the  case  for 
the  substance  of  evidenoe  hM  to  present  murder  of  the  first  degree  as  one  of  the 
theories  of  the  State,  and  see  the  same  for  charges  of  the  coort  on  that  grade  of 
murder  held  oorreot  and  sufficient.    Id. 

Oircnxnstantial  Bvidence.    See  Charge  ofthe  Court,  2,  13, 41,  6i,  96;  JBkddence,  15, 
19,  100. 

Oity  Court  of  Dallas. 

1.  When  this  indictment — for  keeping  adisorderly  house— was  found  on  January  16, 

1889,  the  Countj  Court  of  Dallas  Ck>unt7  had  Jurisdiction  of  such  offenses.  The 
new  charter  of  the  citj  of  Dallas  was  passed  and  approved  on  March  18,  1889, 
and  was  so  amended  on  the  27th  day  of  March,  1889,  as  to  create  the  Citj  Court  of 
the  Qtj  of  Dallas.  The  said  amendment,  which  took  effect  immediately  under 
anemergency  clause,  invested  the  City  Court  with  exclnsive  Jurisdiction  overdis- 
orderly  houses  and  female  vagrants,  but  neither  the  new  charter  nor  the  said 
amendment,  which  took  effect  from  their  passage,  contained  a  saving  clause,  nor 
made  any  Provision  for  prosecutioDs  for  keeping  disorderly  houses  then  pending 
in  the  County  Court.  But  Tield,  that  notwithstanding  these  omissions  the  amend- 
ment of  March  27,  which  was  in  force  at  the  time  of  the  trial  of  this  case,  by 
reason  of  the  exclusive  Jurisdiction  over  disorderly  houses  it  conferred  upon  the 
City  Court,  operated  to  oust  the  County  Court  of  Jurisdiction.   Corey  v.  State,  490. 

2.  It  was  contended  by  the  State  on  this  appeal  that  the  amendment  to  the  city  charter 

of  Dallas  of  March  37,  1889,  is  unconstitutional  because  repugnant  to  sections  1 
and  22  of  article  5  of  the  Constitution  of  this  State.  Bift  Juld,  that  the  position 
is  not  well  taken,  and  that  the  amendment  is  constitutional.    Id, 

Oonfeflsiona. 

1.  An  exception  to  the  rule  that  the  confession  of  an  uncautioned  defendant  while  in 

duress  can  not  be  used  in  evidence  against  him  is  when  he  makes  as  a  part  of 
said  confession  a  statement  of  facts  or  circumstances  that  are  found  to  be  true 
which  conduce  to  establlsh  his  guilt.  Code  Crim.  Proc.,  art.  750.  But  to  bring 
the  Statement  within  the  exception,  the  same  nuist  in  the  first  instance  be  found 
to  be  true  in  pursuance  of  the  information  derived  from  the  accused  himself ,  and 
from  no  other  source.  It  would  be  no  objection  to  such  a  confession  that  öfter 
the  truth  of  the  statement  has  been  ascertained  in  pursuance  of  the  information 
fumished  by  the  accused  the  same  facts  should  be  established  by  information 
derived  from  another  source.  See  the  opinion  in  extenso  on  the  question,  and 
note  the  same  for  a  confession  held  under  the  rule  announced  to  have  been  erro- 
neously  admitted.     Crotcder  v.  State,  51. 

2.  An  exception  to  the  rule  that  the  confession  of  an  unwamed  defendant  while  in 

duress  can  not  be  used  in  evidence  against  him  is  when,  in  connection  with  the 
confession,  he  makes  a  statement  of  facts  or  circumstances  found  to  be  true 
which  conduce  to  establlsh  his  guilt.  The  facts  thus  stated  by  the  defendant 
must  be  known  to  him  through  his  gnilty  participation  in  the  crime,  and  the 
truth  of  the  same  must  be  ascertained  by  means  of  the  information  derived  from 
the  defendant.  See  the  opinion  for  a  statement  made  by  the  defendant  held  in- 
sufficient  as  a  predicate  for  the  admission  in  evidence  of  a  confession  made  while 
in  duress.  Musgrave  v.  State,  57. 
8.  See  the  statement  of  the  case  for  the  substance  o'f  a  statement  made  by  the  ac- 
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cused  in  an  examining  oourt,  together  with  tbe  dioumstanoeB  ander  which  it 
was  made,  and  under  which  it  was  admitted  in  evidence  on  this  trial  as  a  volon- 
tary  Statement,  Tield  not  to  have  been  a  voluntary  Statement  within  the  porview 
of  article  262  of  the  Code  of  Criminal  Procedure.  and  therefore  to  have  been 
erroneonsly  admitted  in  evidence.     Walker  v.  State,  112. 

4.  The  corpus  delicti  consists  not  merely  of  an  objective  crime»  bat  of  the  defend- 
ant's  agency  in  the  commission  of  the  crime;  and  it  is  an  established  principle 
of  law  that  onless  the  corpus  delicti  in  both  these  respects  is  proved,  a  conf eesicm 
is  not  of  itself  enoagh  to  sustain  a  oonviction.  To  be  sutBcient,  sach  confession 
müst  be  oorroborated,  which  may  be  done  by  circomstantial  evidence.  See  tbe 
opinion  for  the  substance  of  the  evidence  on  the  trial  held  insufficient  to  corrobo> 
rate  the  confession,  and  therefore  not  to  establish  the  corpus  delicti;  and,  ergo, 
insufficient  to  support  the  conviction.    Harris  v.  State,  308. 

5«  It  is  only  when  the  inculpatory  evidence  is  whoUy  circomstantial  that  the  trial 
oourt  is  required  to  charge  the  Jury  upon  that  character  of  evidence.  A  ccmfeB- 
sion,  although  made  to  and  proved  by  an  aocomplioe,  ia  not  circumstantial  bat  is 
direct  evidence.     Wampler  v.  StaU,  862. 

6.  A  confession  to  be  admissible  at  all  against  the  def endant  must  be  f reely  made  and 
without  compulsion  or  persuasion,  and  if  the  party  is  in  jail  it  must  be  made  vol- 
nntarily  af ter  having  first  been  cautioned  that  it  may  be  used  against  him.  If  it 
be  indnced  by  a  person  in  authority,  either  by  promise  creaäng  in  the  mind  of 
the  accused  a  hope  of  benefit,  or  by  threat  creating  fear,  the  confeesion  ia  not  ad- 
missible in  evidence.    Searey  v.  StaU^  518. 

Oonspiracy.    See  Evidence,  92,  9^. 

1.  It  is  an  established  rale  that  the  acta,  conduct,  and  declarations  of  one  oo-ocm- 

spirator  subsequent  to  the  consammation  of  the  oonspiracy,  are  inadmissible  aa 
evidence  against  another  conspirator.  This  rule,  however,  can  not  be  extended 
so  as  to  exclude  evidence  of  the  subsequent  finding  of  the  f ruits  of  the  crime  in  the 
possession  of  one  of  the  co-conspirators  whoee  oomplicity  in  the  perpetration  of 
the  crime  has  been  fully  established.  Under  this  rule  it  was  competent  for  the 
State  to  prove  that  ten  days  subsequent  to  the  robbery  a  part  of  the  f  ruits  of  the 
robbery  was  found  in  the  possession  of  the  defendant's  co-oonspirator.  But  note 
that  though  decided,  this  question  is  not  properly  before  the  court  for  revisicm, 
inasmuch  as  the  defendant's  objection  to  the  proof  was  sustained  by  the  trial 
oourt.     Clark  v,  State,  189. 

2.  That  the  defendant  and  bis  co-conspirator,  at  the  time  of  their  examining  trial, 

informed  a  witness  of  the  place  of  concealment  of  a  part  of  the  fruits  of  the 
crime,  and  induced  or  requested  him  to  remove  it,  is  a  fact  that  the  State,  if 
within  its  power,  could  properly  prove,  even  though  the  defendant  and  his  co- 
conspirator  were  in  custody  at  the  time  they  gave  the  witness  such  informati<Hi. 
But  note  that,  as  in  the  matter  involved  in  the  previous  ruling,  the  testimony 
relied  upon  by  the  State  to  prove  this  issue  was  exduded  upon  the  objection  of 
the  defendant.  Id. 
8.  It  is  a  rule  of  evidence  that,  as  between  conspirators,  antecedent  acts  and  declara- 
tion  of  each,  pending  and  in  pursuance  of  the  conunon  design,  and  tending  to 
throw  light  upon  its  execution  or  upon  the  motive  or  intent  of  its  perpetrators, 
are  competent  evidence  against  each  and  all  of  them.  Stated  otherwise,  the  rule 
is  that  when  a  conspiracy  has  been  proved,  the  sayings  and  movements  of  other 
conspirators  before  the  perpetration  of  the  crime  are  admissible  against  the  de- 
fendant, though  occurring  in  his  absence.  See  the  opinion  for  a  collocation  of 
authorities  on  the  subject,  and  for  evidence  held  to  have  been  properly  admitted 
as  Coming  within  the  purview  of  the  rule.     Id, 


Digitized  by 


Google 


Iudex.  633 

Ckmstitutional  Law.    See  Interpretation  ofthe  Codes,  S. 

1.  The  wrlt  in  this  case  commenced  "The  State  of  Texas,  to  the  sheriff  or  any  con- 
stable,  greeting."  Held,  a  snfflcient  compliance  with  the  constitutional  require- 
ment  that  all  process  in  this  State  shall  nin  **  in  the  name  of  the  State  of  Texas." 
Br<ywn  et  al «.  State,  65. 

3.  The  prosecution  in  this  case  was  for  parsuing  the  occnpation  of  selling  malt 

liqaors  without  having  posted  in  a  conspicuous  place  in  the  house  wherein  the 
occupation  was  pursued  a  license  issued  by  the  oountj  clerk.  Upon  the  groond 
that  the  act  of  the  Legislatore  ander  which  the  prosecution  was  instituted  con- 
flicts  in  several  particulars  with  the  Constitutions  of  this  State  and  of  the  United 
States,  the  defendant  moved  the  trial  court  to  quash  the  Information,  which 
motion  was  overrnled.  The  contention  of  the  defendant  involves  the  proposi- 
üons  that  the  said  act  invades  powers  elsewhere  vested  bj  section  20  of  article 
16  of  the  State  Constitution;  and  that,  by  requiring  bond  as  a  condition  prece- 
dent  to  license,  it  abridges  the  Privileges  and  immonities  guaranteed  him  as  a 
Citizen  hy  the  Constitution  of  the  United  States.  But  see  the  opinion  in  extenso, 
holding  that  the  power  of  the  Legislature  to  regulate  the  liquor  traffic,  and  to 
impoee  the  oonditions  provided  by  the  said  act,  is  not  limited  either  by  the  State 
or  Federal  Constitution.  Bell  v.  State,  96. 
Z.  Article  85  of  the  Penal  Code,  abolishing  capital  punishment  as  to  an  offender  an- 
der the  age  of  seventeen  years,  is  constitutional.    Ex  Parte  Walker,  246. 

4.  Municipal  corporations  can  exercise  no  powers  but  those  which  are  oonf erred  upon 

them  by  the  act  by  which  they  are  constituted,  or  such  as  are  necessary  to  the  ex- 
erdse  of  their  corporate  powers,  the  Performance  of  their  corporate  duties,  and 
the  aooomplishment  of  the  purposes  of  their  association.  The  charter  of  a  muni- 
cipal Corporation  is  its  organic  act,  and  f umishes  the  measure  of  its  power.  The 
Corporation  can  exercise  no  power  which  the  charter  does  not  grant  in  express 
words,  or  which  is  not  necessarily  or  f airly  implied  in  or  incident  to  the  powers 
expreesly  granted,  or  which  are  not  essential  to  the  declared  objects  and  pur- 
poses of  the  Corporation.    Ex  Parte  Garza,  881. 

5.  To  the  constitutionality  of  section  12  of  the  Act  of  April  2,  1889,  the  SUte  objects 

that  it  is  not  embraced  within  the  subject  of  the  act  as  expressed  in  the  title,  as 
lequired  by  section  35  of  article  8  of  the  Constitution,  and  that  it  is  not  an  amend- 
ment  to  any  provision  of  our  Code,  and  that  it  was  not  within  the  power  of  the 
Legislature  to  alter  or  in  any  way  change  the  provisions  of  the  Code  except  by 
Amendment  enacted  in  accordance  with  article  8  of  the  Constitution.  But  held, 
that  the  positions  are  not  well  taken,  and  the  enactment  is  constitutional.  Wash- 
ington V.  State,  411. 

6.  The  rule  has  been  heretofore  laid  down,  and  is  now  re-asserted,  that  "  where  an 

act  has  been  passed  by  the  Legislature,  sig^ed  by  the  proper  officers  of  each 
house,  approved  by  the  Qovemor,  and  filed  in  the  office  of  the  Secretary  of 
State,  it  constitutes  a  record  which  is  conclusive  evidence  of  the  passage  of  the 
act  as  enrolled.  Neither  the  Journals  kept  by  the  Legislature,  nor  the  bill  as 
originally  introduced,  nor  amendments  attached  to  it,  nor  parol  evidence  can 
be  received  to  show  that  an  act  of  the  Legislature,  properly  enrolled,  authenti- 
cated,  and  deposited  with  the  Secretary  of  State,  did  not  become  a  law.  This 
court  for  the  purpose  of  informing  itself  of  the  existence  or  terms  of  a  law  can 
not  look  beyond  the  enrolled  act  certified  to  by  those  officers  who  are  charged 
by  the  Constitution  with  the  duty  of  certifying,  and  with  the  duty  of  declaring 
what  laws  have  been  enacted."  Under  this  rule  this  court,  to  inquire  into  the 
Status  of  the  Act  of  April  5, 1889,  providing  for  the  inspection  of  oils,  etc.,  can 
not  go  behind  the  authenticated  Statute  itself.  But  note  the  opinion  to  the 
effect  that,  in  any  event,  the  contention  in  this  case  arising  upon  the  conflicting 
recitals  of  the  Journals  of  the  Senate  and  those  of  the  House  of  Repreeentatives, 
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Said  Journals  being  of  eqaal  weight  and  credit,  the  joamal  of  tbe  Honse»  which 
sustains  the  act  as  promulgated,  being  suppoited  by  corroboratlTe  evidenoe, 
would  be  held  to  prevail.    Ex  Parte  Tipton,  438. 

7.  It  was  oontended  by  tbe  State  on  this  app^  that  the  amendment  to  the  citj  charter 

of  Dallas  of  March  27»  1889,  is  unconsütutional  because  repugnant  to  sections  1 
and  212  of  article  5  of  the  Constitution  of  this  State.  Bat  hdd,  that  tbe  poeitioa 
is  not  well  taken,  and  that  the  amendment  is  constitational.  Corey  t.  State,  490. 

Oonünuance.    See  Ecidence,  147;  Testinumy  ofDrfendant,  etc.,  6, 

1.  See  the  opinion  for  the  substance  of  evidence  set  forth  in  an  applicati<m  for  con* 

tinoance  which,  in  view  of  the  proof  on  the  trlal,  entitied  the  defendant  to  a 
new  trial.    RumJbo  v.  Staie,  30. 

2.  Even  when  the  application  conforms  strictlj  to  the  Statutes,  a  continuance  is  not 

a  matter  of  right,  but  is  addressed  to  the  sound  discretion  of  the  court.  If ,  how- 
ever,  the  continuance  has  been  ref  used,  and  the  accused  conTicted,  and  the  abeemt 
testimony,  in  the  light  of  the  evidence  on  the  trial,  appears  material  and  piobablj 
true,  it  devolves  on  the  trial  court  to  award  a  new  trial.  See  the  opinion  for  a 
showing  of  diligence  in  an  application  for  continuance,  hM  sufficient  as  to  one 
of  the  absent  witnesses,  and  insujßicient  as  the  other.     Richarden  «.  State,  216. 

8.  Article  564  of  the  Code  of  Procedure  provides  that  "  any  material  fact  stated  a£Feci- 

ing  diligence  in  an  application  for  continuance  maj  be  denied  by  the  advers» 
party .  The  denial  shall  be  in  writing.  supported  by  the  oath  of  some  credible  per- 
son,  and  filed  as  soon  as  practicable  after  the  filing  of  the  application  for  contin- 
uance. '*  Failure  to  controvert  the  diligence  when  the  application  for  continuance 
is  filed  will  not  preclude  the  State  f rom  doing  so  when  it  is  again  brought  for- 
ward  on  the  motion  for  a  new  trial.    Id. 

4.  Article  565  of  the  Code  of  Procedure  provides  that  "  when  a  denial  Is  filed  ♦  ♦  ♦ 

the  issue  shall  be  tried  by  the  judge,  and  he  shall  hear  testimony  by  afiSdavits, 
%nd  grant  or  refuse  the  continuance  according  to  the  law  and  facts  of  the  caae.** 
And  article  781  of  the  same  Code  provides  that  when  the  truth  of  the  causes  set 
forth  in  the  motion  for  new  trial  is  controverted,  *'  the  judge  shall  hear  evidence 
by  afiidavit  or  otherwise,  and  determine  the  issue."  These  provisions  mast  be 
held  to  exclude  all  evidence  on  such  issue  except  that  provided  by  aflidavit,  or 
by  testimony  under  oath,  in  open  court.     Id. 

5.  Upon  the  introduction  by  the  State  of  inculpatory  evidence  which  operated  a  sur- 

prise,  the  defendant  moved  to  withdraw  hie  announcement,  and  for  a  continuance 
to  obtain  testimony  whereby  he  could  meet  the  said  inculpatory  evidence.  HM, 
that  the  absent  testimony  being  such  as  was  calculated,  under  the  circumstanoes 
of  the  case,  to  conf  ute  the  said  inculpatory  evidence,  and  the  motion  showing" 
Service  upon  the  absent  witness,  and  that  he  was  confined  to  his  bed  by  illnees» 
the  motion  should  have  been  granted.     ShtUze  o.  State,  816. 

6.  The  ruling  of  the  court  ref using  an  application  for  continuance  will  not  be  oonsid- 

ered  on  appeal  in  the  absence  of  a  bill  of  exceptions.     Wampler  v.  State,  852. 

Contradictory  Testimony.    See  Evidence,  S6. 
Ckmversion.    See  TJieft,  9. 

OorpuB  DelictL  See  ConfessUms,  4;  Etddence,  78. 
Article  549  of  the  Penal  Code  provides  that  ''no  person  shall  be  convicted  of  anj 
degree  of  homicide  unless  the  body  of  the  deceased,  or  portions  of  it,  are  foond 
and  sufficiently  identified  to  establish  the  fact  of  the  killing.*'  See  the  opinion 
and  the  Statement  of  the  case  for  evidence  held  insufficient  to  establish  the  corptu 
delicti.    Puryear  v.  State,  73. 
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Consent.    See  TTufl,  S. 


Criminal  Bistrict  Ocmrt  of  Galveston  aiid  Harris  Counties. 

1.  The  enactments,  constitutional  and  statütory,  creating  the  ''Criminal  District 
Coort  of  Galveston  and  Harris  Counties "  organized  a  Single  criminal  judicial 
district  comprising  the  counties  of  Galveston  and  Harris,  each  with  a  separate 
and  independent  Jurisdiction.  Neither  of  the  said  enactments  can  be  construed 
to  confer  upon  the  said  separate  jurisdictions  the  common  designation  of  ''The 
Criminal  District  Court  of  Galveston  and  Harris  counties."  On  the  contrary, 
the  proper  designation  of  the  one  is  the  "Criminal  District  Court  of  Galveston 
County  "  (or  "of  the  County  of  Galveston"),  and  of  the  other,  the  "Criminal 
District  Court  of  Harris  County"  (or  "of  the  County  of  Harris").  Galveston 
being  the  county  of  the  forum,  the  motion  to  quash  is  based  upon  the  fact  that 
the  indictment  shows  upon  its  face  to  have  been  presented  in  the  "  Criminal  Dis- 
trict Court  of  the  County  of  Galveston,"  instead  of  in  the  "Criminal  District 
Court  of  Galveston  and  Harris  Counties."  JSdd,  that  the  motion  was  properl^ 
overruled.     Qiebel  v,  Staie,  151. 

9.  By  Provision  of  article  1502  of  the  Revised  Statutes,  the  March  Term,  1890,  of  the 
Criminal  District  Court  of  Galveston  County  oommenced  on  the  first  Monday  of 
that  month,  and,  as  under  the  said  article  it  could  not  continue  beyond  four 
weeks,  it  expired  at  12  o*clock  on  the  night  of  Saturday,  March  29,  1890.  After 
that  hour  it  had  no  existence  as  a  court  for  that  term,  and  could  enter  no  order, 
.  judgment,  ruling,  decree,  or  sentence  from  which  an  appeal  would  lie  to  the 
appellate  court.  To  avoid  a  verdict  and  sentence  received  and  pronounced  on 
Sunday  moming  after  the  expiration  of  the  term,  the  relators  -in  this  case,  being- 
without  appeal,  resort  to  this  court  for  the  writ  of  habeas  corpus.  Held,  that  the 
proceeding  is  correct,  and  the  writ  must  be  granted.   £Jx  Parte  Juneman,  486. 

Oro80-Examination. 
Article  735  of  the  Code  of  Criminal  Procednre  provides  that  "the  husband  or  wife 
may  in  all  criminal  actions  be  witnesses  for  each  other,  but  they  shall  in  no  case 
testify  against  each  other  except  in  a  criminal  prosecution  for  an  offense  by  one 
against  the  other."  The  spouse  called  to  testify  for  the  other  on  a  criminal 
prosecution  is  subject  to  cross-examination  like  any  other  witness,  but  such 
cross-examination  must  be  confined  strictly  to  the  matter  about  which  he  or  she 
testified  on  the  examination  in  chief .  See  the  opinion  for  proceedings  on  a  trial 
for  murder  held  to  be  violative  of  this  rule.    Johnson  v.  State,  17. 

Ciuniilative  Sentence«. 
ünder  the  provisions  of  article  800  of  the  Code  of  Procedure  cumulative  terms  of 
Imprisonment  adjudged  at  the  same  term  of  court  shall  be  so  tacked  that  the 
subsequent  term  shall  begin  at  the  expiration  of  the  preceding  one.  Unless  so 
provided  in  the  judgment  the  terms  became  concurrent,  and  the  imprisonment 
as  to  both  (or  all)  sentences  comimences  to  run  and  expire  at  the  same  time.  J^ 
PaHe  Hunt,  361. 

Bedarations.    See  JMdence,  31;  Practice,  S7. 

Definitions. 
1.  The  Code  of  this  State  oontains  no  general  definition  of  the  term  "  money."  'The 
definitions  contained  in  articles  789  and  792  of  the  Penal  Code  relate,  respectively, 
to  the  oltenses  of  embezzlement  and  swindling,  and  can  not  be  made  to  apply  to 
the  offense  of  misapplication  of  public  funds  defined  by  article  103  of  the  Penal 
Code.     Construed  in  the  light  of  adjudications  of  our  courts,  "money"  means 
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the  legal  tender  metallic  ooins,  or  legal  tender  currency  of  tbe  United  States.  It 
was therefore necessary  for  the  State  to prove in  this case the  conversion of  "legal 
tender  metallic  coins,  or  legal  tender  currency  of  the  United  States;"  and  npon 
that  issue  the  Charge  of  the  coort  is  deficient  in  omitting  to  so  define  **  money." 
LetDis  V,  Stau,  140. 

2.  "Living  together"  means  that  the  parties  dwell  or  reside  together;  abide  to- 
gether  in  the  same  habitation  as  a  common  or  Joint  residing  place.  T/iomcu  and 
Muckelroy  v.  State,  800. 

8.  "Public  house/*  as  that  term  is  used  in  the  Statutes,  signifies  a  house  commonly 
open  to  the  public  either  for  business,  pleasure,  religious  worship,  the  gratifi. 
cation  of  curiosity,  or  other  like  purpose.  The  term  is  generic  in  its  character, 
and  is  intended  by  law  to  inclnde  all  houses  made  public  by  the  occnpation  car- 
ried  on  in  them,  ♦  ♦  ♦  or  by  the  resort  of  numerous  persons,  or  in  any 
other  way.  A  public  school  house  comes  within  the  scopeof  this  definition  even 
during  the  time  when  it  is  in  temporary  ose  for  other  than  public  school  pnr- 
poees.    Cole  v.  State,  586. 

Bepontions.    See  Certificate;  Midence,  48, 

1.  Depositions  in  criminal  cases  to  be  available  as  erldence  must  be  filed  in  the  cause 

at  least  one  entire  day  before  the  commencement  of  the  trial.  Objections  to  the 
form  of  taking  such  depositions  must  be  made  in  writing,  and  notice  given  to 
the  opposite  party.  The  exclusion  of  a  deposition  taken  beyond  the  State,  and 
offered  by  the  defendant,  is  the  question  raised  in  this  case;  but  the  bill  of  ex- 
ceptions  showing  that  the  objection  urged  on  the  trial  by  the  State  was  merely 
to  the  form  of  taking  and  retuming  the  same,  fails  to  show  that  the  said  depo- 
sitions were  filed  in  the  cause  at  least  one  entire  day  before  the  commencement 
of  the  trial.  In  such  State  of  case  the  presumption  obtains  that  the  depositions 
were  not  filed  in  time,  and  that  the  court  did  not  err  in  exclnding  them  upon 
the  ground  that  they  were  not  taken  and  retumed  by  an  officer  authorized  bj 
law  to  take  them.    Lienpo  «.  State,  179. 

2.  A  notary  public  is  not  an  officer  authorized  by  law  to  take  depositions  in  criminal 

cases  beyond  the  limits  of  this  State.    Id, 

Diligence.    See  Continuance,  S,  4, 

1.  The  defendant's  application  for  continuance  disdoeed  due  diligence  to  secuie  tiie 

absent  testimony,  which  absent  testimony,  in  view  of  the  proof  on  the  trial,  was 
both  material  and  probably  true.  Held,  that  under  the  circumstances,  the  con- 
tinuance having  been  refused,  the  court  erred  in  refusing  a  new  trial.  See  the 
opinion  for  a  showing  of  dilig^ence  held  sufficient,  and  the  Statement  of  the  case 
for  evidence  Jidd  insufficient  to  support  a  conviction  for  theft,  because  it  not 
only  fails  to  establish  but  rebuts  the  animus  furandi,    Donoltoe  tf.  State,  12. 

2.  See  the  brief  of  counsel  for  the  appellant.  adopted  by  the  court  as  its  opinion  on 

the  question,  for  reasons  why  absent  testimony  set  out  in  an  application  for  con- 
tinuance is  held  to  be  material,  and  in  the  light  of  the  evidence  on  the  trial, 
probably  true;  wherefore,  the  continuance  having  been  erroneously  refused,  the 
trial  court  should  have  awarded  a  new  trial.  And  note  the  same  for  a  Statement 
of  the  case.     Chumley  x>.  State,  87. 

Dismissal  of  Cases. 

Article  38  of  the  Code  of  Procedure  proTldes  as  follows:  "The  district  or  county 
attomey  shall  not  dismiss  a  case  unless  he  shall  file  a  writtoi  Statement  with  the 
papers  in  the  case,  setting  out  bis  reasons  for  such  dismissal,  which  reasons  shall 
be  incorporated  in  the  judgment  of  dismissal;  and  no  case  shall  be  dismissed 


Digitized  by 


Google 


Index.  637 

Bisminal  of  CaaGB—eantinued. 

without  tlie  pemüssion  of  the  presiding  judge,  who  shall  be  satisfied  that  the 
leasoDS  8o  stated  are  good  and  sufficient  to  authorize  sach  dismissal.  '*  Held,  that 
the  power  of  the  prosecating  attorney  is  circomscribed  by  the  said  article»  and 
sach  ofltor  has  no  authority,  without  fiist  confoiming  to  its  requirements,  to 
bind  the  State  hy  an  agreement  or  oontract  to  dismiss  a  proeecation.  Fleming 
o.  State,  284. 

Biaorderly  Houae.    See  Keeping  Disorderly  Houee,  S^, 

Drivin^  Stock  from  Accustomed  Bange. 
Evidence  insufficient  to  sappoit  conviction  for  driving  stock  fiom  accostomed  ränge. 
Lopez  V,  State,  843. 

Brunkexmess. 
The  specific  intent  to  ravish  is  an  essential  ingredient  of  the  offense  of  attempt  to 
rape;  and  although  the  accused,  in  making  the  attempt,  maj  have  used  the 
means  to  effect  rape,  he  is  not  guilty  of  attempt  to  rape  unless  his  ose  of  said 
means  was  accompanied  by  the  specific  intent  to  rape.  Eridence,  therefore, 
which  tended  to  show  that  when  he  made  the  attempt,  the  accused  was  excess- 
ivelj  dronk,  fairlj  raised  the  question  of  his  mental  capacity  to  conceive  the 
criminal  intent,  and  demanded  of  the  trial  coort  a  Charge  to  the  eftect  that  in 
determining  whether  the  accased  had  the  specific  intent  to  rape  at  the  time  he 
made  the  attempt,  the  jurj  should  take  into  consideration  the  evidence  of  the 
dronkenness  of  the  accused,  and  his  consequent  mental  capacitj  to  form  such 
intent.  A  special  Instruction  embodjing  tlüs  principle,  and  responding  to  evi- 
dence on  the  trial,  was  erroneouslj  refused.  See  the  opinion  in  extenso  for  the 
special  Instruction  referred  to,  and  for  a  discussion  of  the  question.  Beagan  «. 
StaU,2Sn. 

Duplicity.    See  Jndictment,  18, 

Dying  Dedarations.    See  Eüidence,  116. 

Slections.    See  Locol  Option,  S,  4. 

Bvidence.  See  Charge  ofthe  CouH,  4,  5,  11,  73,  86;  Indeeent  ExhibiHon  of  the  Per- 
hon;  Murder,  S;  New  Trial,  6,  8;  PraeOee,  4;  Sdre  Faciae,  10;  Testimony  of 
Defendant  m  his  own  Behalf  1,  B;  Venue,  2. 

1.  See  the  Statement  of  the  case  for  evidence  Jidd  to  have  been  erroneouslj  admitted 

on  a  trial  for  unlawf uUy  carrying  a  pistol,  because  not  relevant  to  anj  issue  on 
trial.    Bakerv.  State,  5, 

2.  On  the  trial  of  the  accused  woman  for  adultery  with  Dave  Graham,  a  State's  witness 

testified  that  during  the  illness  of  the  husband  of  the  accused,  and  in  the  pres- 
ence  of  the  accused  and  Dave  Graham,  the  said  husband  said  that  he  desired  the 
witness  to  remain  and  administer  medicine  tohim;  that  he  was  afraid  to  trust 
his  wife (the  defendant)  and  Dave  Graham;  that  the  witness  did  not  know  what 
went  on  there  when  he  (the  husband)  was  alone  with  the  defendant  and  Dave 
Graham,  and  that  on  such  occasions  they  aggravated  him  all  they  could.  To  this 
evidence  the  defense  objected,  first.  that  it  is  hearsay;  second,  that  it  is  irrele- 
vant; and,  third,  that  inasmuch  as  the  husband  could  not  teetify  against  the  wife, 
his  Said  Statement,  though  made  to  the  witness  in  the  presence  of  the  accused, 
could  not  be  proved  for  the  State.  Held,  that  the  second  objection  is  alone  main- 
tainable.  But  the  evidence  though  irrelevant  because  uncertain,  its  admission, 
in  View  of  the  whole  proof ,  constitutes  immaterial  error.     Qraham  o.  State,  9. 
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8.  The  defense  proved  the  peaceable  character  of  the  defendant,  and  the  violent, 

malicious,  and  dangerous  character  of  the  deceased;  the  commiasion  of  divers 
acta  of  Yiolence  upon  him  by  the  deceased,  and  the  threats  of  deceased  to  kill 
the  defendant;  and  it  was  shown  by  the  confession  of  defendant,  proved  hy  the 
State,  that  the  defendant  claimed  that  at  the  time  he  fired  the  fatal  shot  the  de- 
ceased was  making  deadly  demonstrations,  and  that  he,  defendant,  was  in  seri- 
ous  apprehension  of  death  or  serious  bodily  barm.  Cnder  this  proof  the  defense 
oifered  in  evidence  an  indictment  filed  about  one  month  before  the  killing,  charg- 
ing  the  deceased  with  an  aggravated  assault  and  battery  upon  the  defendant 
about  two  months  before  the  killing,  which  said  evidence,  upon  the  State's  ob- 
jection,  was  excluded.  Heldy  that  under  the  proof  in  the  case,  the  indictment 
was  competent  evidence  for  the  defense,  and  its  exclusion  was  error.  Johnson 
«.  State,  17. 

4.  A  person  charged,  whether  by  the  same  or  another  indictment,  with  the  offense 

on  trial  is  not  a  competent  witness  for  the  accused.    Barnes  t.  State ,  39. 

5.  Proof  of  a  theft  contemporaneous  with  that  on  trial  is  competent  for  the  State,  bat 

the  Charge  of  the  court  is  erroneous  unless  it  limits  and  reetricts  such  proof  to 
its  proper  and  Single  function.     Id. 

6.  On  a  trial  for  murder  the  State  was  permitted  to  prove  that  th^deceased  owned  a 

pasture  traversed  by  a  neighborhood  road;  that  the  gate  to  the  pasture,  near 
which  the  homicide  was  committed,  was  frequently  left  op^  by  unknown  par- 
ties,  and  that  consequently  the  deceased,  about  two  weeks  before  he  was  killed, 
removed  the  gate  and  stretched  wires  across  the  gateway,  aud  that  said  wires 
were  daily  taken  down  and  left  down  by  unknown  parties.  To  this  proof  the 
defense  objected  because  the  evidence  did  not  connect  the  defendant  with  any  of 
the  acts  of  the  said  unknown  parties.  But  held,  that  in  view  of  the  whole  evi- 
dence, the  evidence  objected  to  was  properly  admitted.  It  tended  to  throw  llght 
upon  the  transaction  and  to  explain  the  presence  and  oonduct  of  the  deceased  at 
the  time  and  place  of  the  homicide.     Foster  v,  State,  45. 

7.  The  trial  court  ref used  to  permit  the  defense  to  prove  Statements  about  the  trans- 

action made  by  the  deceased  after  he  was  wounded.  Held,  the  propoeed  evi- 
dence being  purely  hearsay,  it  was  properly  excluded.  Id. 
^.  It  is  a  general  rule  that  what  is  said  or  done  by  participants  under  the  immediate 
spur  of  a  transaction  becomes  a  part  of  the  transaction,  and  it  is  the  transaction 
that  speaks.  In  such  cases  it  is  not  necessaiy  to  examine  as  witnesses  the  per- 
sons  who,  as  participators  in  the  transaction,  thus  instinctively  spoke  and  acted. 
What  they  did  or  said  is  not  hearsay,  but  is  part  of  the  transaction  itself .  Cn- 
der this  rule  the  trial  court  erred  in  ref  using  to  permit  the  defendant  to  prove 
that  when  he  was  preparing  to  and  was  in  the  act  of  enclosing  his  land,  T.,  the 
adjacent  land  proprietor,  told  him  "to  go  ahead  and  build  his  pasture  fenoe  on 
the  same  line  with  bis  field  fence  and  that  he,  T.,  would  move  his  pasture  fenoe 
back  so  as  to  have  a  road  of  the  proper  width."  Such  evidence  tended  to  rebut 
the  evil  intent  or  wilfulness  on  the  part  of  the  accused.     Sneed  v.  State,  56. 

9.  On  a  trial  for  theft  it  is  competent  for  the  State  to  prove  the  theft  of  other  prop- 

erty  than  that  involved  in  the  trial  only  when  the  thefts  were  oontemporaneons, 
and  then  only  when  such  proof  will  aid  to  establish  identity  in  developing  the 
res  gestce,  and  for  that  purpose  alone  is  such  proof  admissible.  See  the  opinion 
on  the  question,  and  note  the  same  for  proof  JiM  under  this  rule  to  have  be^i 
erroneously  admitted.     Micsgrave  v.  State,  57. 

10.  The  admission  of  incompetent  evidence  over  the  objection  of  the  defendant  is  re- 

versible error  which  can  not  be  cured,  nor  its  effect  controlled,  by  a  charge  of 
the  court.    Id. 

11.  An  exception  to  the  rule  that  the  confession  of  an  unwamed  defendant  while  in 
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duress  can  not  be  used  in  evldenoe  against  him  is  wben,  in  oonnection  with  the 
oonfession,  he  makes  a  Statement  of  facts  or  circumstances  found  to  be  true 
which  conduce  to  establish  bis  guilt.  Tbe  facts  thus  stated  hy  tbe  defendant 
most  be  known  to  him  through  bis  gn^ilty  participation  in  tbe  crime,  and  the 
truth  of  tbe  same  must  be  ascertained  by  means  of  the  information  derived  from 
tbe  defendant.  See  tbe  opinion  for  a  Statement  made  bj  tbe  defendant  held  in- 
sofficient  as  a  predicate  for  the  admission  in  evidence  of  a  confession  made  wbile 
in  duress.    Id. 

12.  It  is  a  general  rule  of  evidence  that  "  declarations  made  by  a  defendant  in  bis 
own  favor,  unless  a  part  of  the  res  gestcB  or  of  a  confession  offered  by  the  prose- 
cntion,  are  not  admissible  in  evidence  for  the  defense,"  and  should  be  rejected 
as  self-serving.  But  article  751  of  our  Code  of  Procedure  provides  that  *'  wben 
a  detailed  act,  declaration,  conversation,  or  writing  is  given  in  evidence,  any 
other  act,  declaration,  or  writing  which  is  necessary  to  make  it  f ully  understood 
may  also  be  given  in  evidence."  See  tbe  opinion  for  a  declaration  of  the  de- 
fendant in  this  case,  made  after  arrest,  held  to  have  been  properly  excluded  as 
evidence,  inasmuch  as  it  does  not  come  within  the  purview  of  the  said  article. 
Wood  V.  State,  61. 

18.  Over  tbe  defg^dant's  objection  that  it  was  irrelevant  and  immaterial,  the  prosecu- 
tion  in  a  rape  case  was  permitted  to  prove  by  a  witness  that  about  a  month  be- 
fore  tbe  alleged  rape  she  and  the  defendant  were  talking  about  sweethearts, 
wben  the  defendant  said  he  '*had  a  good  thing,  but  it  was  not  black;"  and  that 
she  told  him  he  "  had  better  mind  bow  he  talked."  Held,  that  in  view  of  other 
proof  in  the  case  (for  which  see  the  opinion)  the  evidence  objected  to  was  prop- 
erly admitted.     Id. 

14.  See  the  opinion  and  the  Statement  of  the  case  for  evidence  held  sufficient  to  Sup- 

port a  conviction  for  rape.    Id. 

15.  To  instmct  the  jury  upon  the  law  of  circumstantial  evidence  is  the  imperative  duty 

of  the  trial  court  wben,  for  conviction,  the  prosecution  relies  solely  upon  that 
character  of  evidence.  See  the  opinion  for  evidence  held  to  develop  two  incul- 
patory  theories,  both  resting  on  circumstantial  evidence;  wberefore,  the  court 
failing  in  the  first  instance  to  Charge  the  jury  upon  the  question,  and  in  the  sec- 
ond  instance  refusing  a  special  Instruction  thereupon,  conmiitted  material  error. 
Puryear  v.  State,  78. 

16.  Bill  of  exceptions  to  tbe  admission  of  evidence  is  incomplete,  and  is  entitled  to  no 

consideration  by  this  court,  unless  it  shows  not  merely  that  the  testimony  ob- 
jected to  was  oifered,  but  that  it  went  to  the  jury  as  evidence.  Waiving  the 
question  of  the  sufficiency  of  the  bill  of  exceptions  in  this  instance,  the  court 
bolds  that  the  official  character  of  the  deceased  being  merely  an  incidental  or 
collateral  issue  in  the  case,  parol  evidence  ihereof  was  properly  admitted.  Jacobs 
V.  Stau,  79. 

17.  As  tending  to  show  the  defendant's  motive  in  committing  the  bomicide,  and  to  ex- 

piain  themotives  and  conduct  of  theofficers  and  posse  that  were  seeking  to  arrest 
the  defendant,  and  to  throw  ligbt  upon  the  whole  transaction,  tbe  trial  court  did 
not  err  in  admitting  in  evidence  the  records  of  the  District  Court  of  Frio  County 
to  show  that  an  indietment  for  murder  was  pending  in  the  said  court  against  the 
defendant.     Id. 

18.  For  the  reasons  enumerated  in  the  foregoing  ruling,  and  for  the  further  reason 

that  it  tended  to  show  that  in  attempting  to  arrest  the  defendant  the  officers  and 
posse  were  acting  by  authority  of  law,  and  that  said  attempted  arrest  was  legal, 
the  trial  court  properly  permitted  the  sheriff  of  Milam  County  to  testify  that 
about  A  w^ek  before  the  bomicide  he  received  a  letter  from  a  deputy  sheriff  of 
Lee  County,  stating  that  the  defendant  and  one  Johnson  were  in  Milam  County 
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armed  with  rifles  and  pistols;  and  also  tliat  he  obUined  like  infonnatioik  fram. 
one  S.,  a  credible  pereon.    Id. 

19.  As  oompetent  to  show  the  legalitj  of  the  attempted  arrest  of  the  defendant,  th» 

trial  court  properly  admitted  the  testimonj  of  the  officer  in  charge  of  the  posse, 
and  of  D.,  to  the  effect  that  about  an  honr  before  the  attempted  arrest  D.  infonned 
the  Said  otficer  that  wlthin  the  preceding  honr  he  had  seen  the  defendant  carry- 
ing  a  pistol  on  his  person.    /d. 

20.  The  defense  objected  to  proof  adduced  hy  the  State  to  the  effect  that  one  Johnson, 

who  was  shown  to  have  been  with  the  defendant  at  the  hoose  of  B.  (where  th& 
homicide  occurred),  and  to  have  been  constantly  in  Company  with  the  defendant 
ontil  about  a  week  before  the  homicide,  habitoally  carried  a  rifle  and  pistol  on 
his  person  when  riding  about  the  neighborhood  of  B.'s  house.  ffM,  that  th» 
evidence  was  properly  admitted,  it  being  competent  to  show  that  Johnson  was 
aiding  the  defendant  to  evade  arrest,  and  that  he  acted  together  with  defendant 
in  openlj  and  continuously  defying  the  law  and  its  officers.  Moreover,  it  wa» 
competent  to  explain  the  conduct  of  the  officers  in  attempting  the  defendant'» 
arrest,  and  to  show  that  in  attempting  the  arrest  in  the  manner  thej  did,  having^ 
good  reason  to  believe  that  in  resisting  arrest  defendant  would  be  aided  bj  John- 
son, they  acted  within  the  limits  of  prudence  and  of  the  law.  .  Id. 

21.  Bill  of  exceptions  reserved  to  the  rejection  of  testimony  will  not  be  oonsidered  by 

the  appellate  court  if  too  indefinite  in  the  recital  of  facts  to  enable  the  oourt  to 
anderstand  the  facts  upon  which  the  correctness  or  error  of  the  mling  complained 
of  depends.     Id, 

22.  Venue  is  an  issue  to  which  the  doctrine  of  reasonable  doubt  does  not  apply,  and 

which,  like  any  other  issue  on  a  trial,  may  be  proved  by  circumstantial  evidenoe. 
See  the  opinion  for  evidence  held  sufficient  to  support  the  allegation  of  venae. 
Cox  V.  State,  92. 
28.  The  indictment  oontained  four  counts,  the  first  alleging  the  ownershipof  the  stolen 
animal  in  Sparlin,  the  second  in  Wolf,  the  third  in  Smith,  and  the  fourth  in  a 
person  unknown.  It  appears  that  the  defendant  had  been  previously  tried  for 
the  same  offense  under  an  indictment  alleging  the  ownership  in  Sparlin,  and  that 
on  that  trial  a  witness  named  Maloney  testified  that  in  May,  1886,  he  saw  some 
parties  pen  some  horses  at  Baker's  pen;  that  he  saw  some  of  the  parties  rope  a 
gray  animal  and  throw  it  down,  and  that  one  of  those  parties,  whom  he  did  not 
know,  had  a  knife  in  his  band.  Maloney  being  dead,  his  said  testimony  was  re- 
produced  by  the  State.  After  the  evidence  was  closed  the  district  attomey  noüe 
prossed  the  first  three  counts  in  the  indictment.  It  is  claimed  by  the  defense  that 
the  action  of  the  district  attomey  in  dismissing  the  count  alleging  ownership  in 
Sparlin  destroyed  the  competency  of  the  testimony  of  Maloney  as  reproduced  by 
the  State,  and  that  the  Jury,  in  determining  the  guilt  of  the  defendant  ander  the 
last  count  in  this  indictment,  could  not  consider  it.  But  hM,  that  the  position 
can  not  be  maintained.    Id, 

24.  See  the  opinion  for  the  substance  of  evidence  kdd  insufficient  to  support  a  oonvic- 

tion  for  theft  because  insufficient  to  establish  a  fraudulent  intent.     /d 

25.  See  the  Statement  of  the  case  for  the  substance  of  a  statement  made  by  the  ac- 

cused  in  an  examining  court,  together  with  the  circumstances  ander  which  it 
was  made,  and  under  which  it  was  admitted  in  evidence  on  this  trial  as  a  volon- 
tary  statement,  held  not  to  have  been  a  voluntary  statement  within  the  purview 
of  article  262  of  the  Code  of  Criminal  Procedure,  and  therefore  to  have  been 
erroneously  admitted  in  evidence.     Walker  v.  State,  112. 

26.  See  the  opinion  for  the  substance  of  evidence  in  a  theft  case  heid  insoffident  to 

support  a  conviction  because  it  does  not  sustain  the  allegation  of  the  posBeesion 
from  which  the  property  was  taken.     (hcene  v.  State,  122. 
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27.  In  the  absenoe  of  evidence  tendin^to  support  it,  the  charge  of  the  court  was  erro- 

neoos  in  snbmitting  to  the  jury  the  first  coant  in  the  indictment.    It  was  further 
.    enoneous  in  assuming  that  the  def endant  took  the  alleged  stolen  propertj,  instead 
of  sabmitting  that  issue  to  the  jury  as  a  hypothetical  question.     Id. 

28.  Proof  was  adduced  that  the  prosecuting  witness,  af ter  he  recovered  the  alleged 

Stolen  cow  from  the  possession  of  the  defendant's  brother,  who  claimed  to  have 
acquired  her  from  the  defendant,  took  her  to  his  home,  and  put  her  in  his  pen. 
Evidence  was  then  admitted,  over  the  objections  of  defendant,  to  the  effect  that 
one  night,  about  a  month  after  the  recovery  of  the  said  cow,  two  men  entered  the 
pen  and  attempted  to  drive  her  off.  It  was  further  proved,  over  objection  by  the 
defendant,  that  on  the  day  of  the  night  of  the  attempt  to  drive  the  said  cow  from 
the  pen  the  defendant,  wearing  a  straw  hat,  and  another  party,  were  seen  in  the 
neighboring  town  of  Marlin,  and  that  early  on  the  said  night  three  men,  one  of 
whom  wore  a  straw  hat,  were  seen  in  the  comer  of  a  fence  near  the  house  of  the 
prosecuting  witness.  Held,  that  the  evidence  objected  to  was  competent,  and  the 
several  objections  were  properly  overruled.    Id. 

29.  The  trial  court  did  not  err  in  ref using  the  defendant  a  continuance  in  order  to  en- 

able  him  to  obtain  the  benefit  of  the  provisions  of  the  recently  enacted,  and  not 
yet  operative,  Statute  qnalifying  a  defendant  to  testify  in  his  own  behalf.  Oi^el 
V.  Stau,  151. 

80.  Section  89  of  article  8  of  the  Constitution  provides  that  **no  law  passed  by  the 

Legislature,  except  the  general  appropriation  act,  shall  take  effect  or  go  into 
force  until  ninety  days  after  the  adjoumment  of  the  session  at  which  it  was  en- 
acted, unlees  in  case  of  an  emergency,  which  emergency  must  be  expressed  in  a 
preamble  or  in  the  body  of  the  act,  the  Legislature  shall,  by  a  vote  of  two-thirds 
of  all  the  members  elected  to  each  house,  otherwise  direct;  and  said  vote  to  be 
taken  by  yeas  and  nays,  and  entered  upon  the  Journal."  Held,  that  the  passage 
of  an  act  containing  an  emergency  clause,  by  a  vote  of  less  than  two-thirds  of 
all  the  members  elected  to  each  house  of  the  Legislature,  effectually  eliminates 
the  emergency  clause,  and  the  act  does  not  become  operative  until  ninety  daya 
after  the  adjoumment  of  the  Session  of  the  Legislature  at  which  it  is  enacted; 
and  within  this  category  comes  the  Act  of  April  4,  1889,  qualifying  a  defendant 
to  testify  in  his  own  behalf.  The  said  act  not  being  operative  at  the  time  of  thia 
trial,  the  trial  court  did  not  err  in  refusing  to  permit  the  defendant  to  testify  in 
his  own  behalf.     Id. 

81.  Declarations  of  a  defendant,  to  be  admissible  as  res  gestm  in  his  behalf,  must  stand 

in  immediate  causal  relation  to  the  act,  and  become  part  either  of  the  action  im- 
mediately  producing  it,  or  of  the  action  which  it  immediately  produces.  Under 
this  rule  the  trial  court  did  not  err  in  refusing  to  permit  the  defense  to  prove 
the  declarations  of  the  defendant  to  a  witness  three  hours  before  the  homicide, 
as  to  threats  uttered  by  the  deceased  on  the  day  of  the  homicide,  and  that  the 
deceased  assaulted  him,  defendant,  on  that  day  with  a  knife.     Id. 

82.  No  rule  of  evidence  will  admit  irrelevant,  immaterial,  and  incompetent  defensive 

testimony  over  the  State's  objection,  because  without  objection  by  the  defense 
the  State  was  permitted  to  elicit  irrelevant  and  immaterial  testimony.  Conf  uting 
no  proof  made  by  the  State,  the  testipiony  offered  in  rebuttal  by  the  defense  in 
this  case  was  properly  rejected.  Id. 
88.  The  rule  that,  in  charging  the  jury  in  cases  of  insanity,  whether  the  defense  in 
terpoeed  be  general  or  partial  insanity,  the  Instruction  must  devolve  the  test 
upon  the  defendant's  capacity  to  distinguish  right  from  wrong  as  to  the  particu- 
lar  act  chaiged,  does  not  necessarily  so  restrict  the  evidence  introduced  pro  or 
eon,  when  the  issue  made  is  general  insanity.  If  general  insanity,  which  renders 
the  party  wholly  irresponsible  for  his  acts,  be  the  issue,  then  general  proof  as  to 
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bis  knowledge  of  right  and  wrong  is  tlle  appropriate  test;  bat  if  the  issae  be 
partial  insanity,  tben  tbe  inquirj  must  be  more  particalarlj  directed  to  tbe 
mental  Status  at  the  time  of  and  witb  respect  to  the  particuhir  act  charged.  A 
defense  witness  on  this  trial  having  testified  to  facta  upon  which  he  based  bis 
opinion  that  the  defendant  was  insane,  was  asked  bj  the  State  on  croes-examina- 
tion,  "wbether,  in  bis  opinion,  defendant  knew  right  from  wrong?"  Tbe  de- 
fense objected  that  the  question  was  too  general,  and  that  the  inqoiry  sbould  be 
restricted  to  the  defendant's  mental  Status  witb  reference  to  the  act  charged; 
wbich  objection  the  court  overruled.  ffdd,  that  tbe  ruling  was  not  error,  gen- 
eral insanity  being  the  defense  relied  upon,  and  it  not  appearing  that  the  defend- 
ant was  denied  tbe  right  to  fully  exainlne  the  witness  as  to  defendant's  mental 
Status  witb  respect  to  the  particular  act  for  which  he  was  on  trial.     Id. 

84.  The  evidence  clearly  establishing  in  favor  of  the  accused  one  of  the  exceptions  to 

the  Statute  denouncing  the  offense  of  unlawfullj  carrying  a  pistol,  it  is  insoffi- 
cient  to  support  a  conviction  therefor.     Coleman  v,  State^  173. 

85.  BiU  of  exceptions  reserved  to  tbe  admission  of  evidence,  if  it  merelj  states  tbe 

objection  interposed,  is  not  sulÜcient  to  establisb  the  ground  of  objection.  It 
must  be  made  further  to  appear  that  tbe  ground  of  objection  actuallv  existed. 
Huffinan  v.  State,  174. 

86.  To  contradict  a  witness  by  showing  that  be  had  made  prior  contradictory  State- 

ments, it  is  usuallj  requisite  to  ask  bim  wbether  or  not  he  made  tbem,  specifying 
the  person  to  whom  he  made  tbe  same,  and  as  f ar  as  possible  the  circumstances. 
The  contradictory  Statements  must  be  as  to  matters  material  and  relevant  to  tbe 
issue,  and  it  is  only  upon  a  denial,  direct  or  qualified,  by  tbe  witness  that  he 
made  such  contradictory  Statements,  that  proof  of  tbem  can  be  made.     Id. 

87.  A  defendant  on  the  witness  stand  in  bis  own  behalf  is  subject  to  tbe  same  rolea 

of  examination  as  any  other  witness,  is  amenable  to  tbe  same  tests,  and  may  be 
examined,  cross-examined,  impeached,  and  contradicted  in  like  manner.  Wbile 
on  the  stand  in  bis  own  bebalf  tbe  defendant  was  asked  about  material  State- 
ments made  by  bim  on  bis  preliminary  examination.  He qualifiedly  denied  tbat 
be  made  tbem — that  is,  he  declared  tbat  be  had  no  recoUection  of  having  made 
tbem.  Thereupon  the  State,  over  tbe  objection  tbat  tbe  predicate  was  insuffi- 
«ient,  was  permitted  to  introduce  in  evidence  the  written  Statement  of  tbe  defend- 
ant upon  bis  preliminary  trial.  Held,  tbat  tbe  predicate  was  sufficient,  and  tbe 
objection  was  properly  overruled.     Id. 

88.  The  prosecution  was  for  the  theft  of  a  mare,  and  the  proof  sbowed  tbat  tbe  mare 

was  in  the  HOF  brand  when  recovered  by  her  owner.  Over  the  objection  of 
the  defendant  the  State  wa£»  permitted  to  prove  by  one  Milligan  that  wben  be 
traded  with  defendant  for  tbe  mare  in  question,  in  the  presence  of  one  Morris, 
the  defendant  and  Morris  told  bim  tbat  they  were  jointly  intereeted  in  the  HOF 
brand.     Held,  that  the  proof  was  competent,  and  was  proi)erly  admitted.     IcL 

89.  An  animal  in  its  accustomed  ränge  is  in  the  possession  of  its  owner.  and  if  fraud- 

ulently  taken  from  its  accustomed  ränge  it  is  taken  from  tbe  possession  of  its 
owner.  A  charge  to  such  eflfect,  based  upon  supporting  evidence,  was  correct.  Id. 
40.  The  defendant  based  bis  claim  of  right  to  take  the  alleged  stolen  animal  upon  a 
power  of  attomey  purporting  to  have  been  executed  by  one  Coker.  Tbe  proof 
tends  strongly  to  show  that  the  said  power  of  attomey  was  an  Instrument  fabri- 
cated  by  the  defendant  and  Morris  under  the  fictitious  name  of  Coker.  Tbe  court 
instructed  the  Jury,  in  substance,  tbat  if  defendant  took  the  animal  in  good  faitb, 
belle ving  her  to  be  the  property  of  Coker,  he  sbould  be  acquitted;  but  that  if,  on 
the  other  band,  be  did  not  believe  her  to  be  the  property  of  Coker,  and  be  took 
tbe  animal  without  tbe  consent  of  the  owner,  and  witb  tbe  fraudulent  intent  to 
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deprive  the  owner,  etc.,  he  sbould  be  convicted,  notwithsUmding  the  power  of 
attomej.    HM^  correct.    Id. 

41.  It  is  only  in  cases  dependlng  solely  upon  ciTcomstantial  evidence  that  the  coart 

is  required  to  instruct  the  jury  upon  that  character  of  proof.     Id, 

42.  On  a  trial  f or  murder  the  State  proved  by  two  witnesses  the  Statements  of  the  de- 

fendant  to  the  magistrate  at  the  time  of  his  examining  trial,  the  predicate  being 
f  uUy  laid  as  provided  by  article  750  of  the  Code  of  Criminal  Procedure.  To  this 
proof  it  was  objected  that  the  defendant  was  intoxicated  at  the  time  he  made  the 
Said  Statements.  Held,  that  the  objection  was  properly  overroled,  becanse  (1)  it 
was  not  made  to  appear  that  at  the  time  he  made  the  said  Statements  he  was  in- 
toxicated to  that  degree  that  he  was  incapable  of  understanding  the  waming  and 
cantion  administered  to  him,  nor  incapable  of  making  an  intelligible  Statement 
of  the  facts;  and  (2)  because  while  his  mental  condition  at  the  time  of  making 
the  stateipents  was  proper  matter  for  the  consideration  of  the  jary  in  weighing 
his  testimony,  it  was  not  sofficient  ground  npon  which  to  exclude  his  Statement 
from  the  jury.  Lienpo  «.  State,  179. 
48.  Depositions  in  criminal  cases  to  be  available  as  evidence  mnst  be  filed  in  the  cause 
at  least  one  entire  day  before  the  commencement  of  the  trial.  Objections  to  the 
form  of  taking  such  depositions  must  be  made  in  writing,  and  notice  given  to 
the  opposite  party.  The  exclusion  of  a  deposition  taken  beyond  the  State,  and 
offered  by  the  defendant,  is  the  question  raised  in  this  case;  but  the  bill  of  ex- 
ceptions  showing  that  the  objection  urged  on  the  trial  by  the  State  was  merely 
to  the  form  of  taking  and  retuming  the  same,  falls  to  show  that  the  said  depo- 
sitions were  filed  in  the  cause  at  least  one  entire  day  before  the  commencement 
of  the  trial.  In  such  State  of  case  the  presumption  obtains  that  the  depositions 
were  not  filed  in  time,  and  that  the  court  did  not  err  in  excluding  them  upon 
the  groimd  that  they  were  not  taken  and  retumed  by  an  ofiScer  authorized  by 
law  to  take  them.     Id. 

44.  The  alleged  forged  Instrument  reads  as  follows:    "Mrs.  A.  C.  Neal:  Please  send 

my  diploma  to  me  by  this  young  man.  W.  W.  Wolfe."  It  is  set  out  in  the  in- 
dictment  as  follows:  "  Mrs.  A.  C.  Neal:  Please  send  my  diploma  to  me  by  this 
young  man  (meaning  T.  S.  Alexander).  (Signed)  W.  W.  Wolfe."  The  defense 
objected  to  the  Instrument  when  offered  in  evidence  because  of  variance  between 
it  and  the  indictment.  Hdd,  that  the  words  in  parenthesis,  as  they  appear  in 
the  indictment,  were  properly  inserted  by  way  of  innitendo,  explanatory  of  the 
Instrument,  and  do  not  constitute  a  variance;  wherefore  the  objection  was  prop- 
erly overruled.    Alexander  v.  State,  186. 

45.  It  is  an  established  rule  that  the  acts,  condnct,  and  declarations  of  one  co-con- 

spirator  subsequent  to  the  consummation  of  the  conspiracy,  are  inadmissible  as 
evidence  against  another  conspirator.  This  rule,  however,  can  not  be  extended 
so  as  to  exclude  evidence  of  the  subsequent  finding  of  the  f  ruits  of  the  crime  in  the 
possession  of  one  of  the  co-conspirators  whose  complicity  in  the  perpetration  of 
the  crime  has  been  fuUy  established.  ünder  this  rule  it  was  competent  for  the 
State  to  prove  that  ten  days  subsequent  to  the  robbery  a  part  of  the  f ruits  of  the 
robbery  was  found  in  the  possession  of  the  defendant's  co-conspirator.  But  note 
that  though  decided,  this  question  is  not  properly  before  the  court  for  revision, 
inasmuch  as  the  defendant's  objection  to  the  proof  was  sustained  by  the  trial 
court.     Clark  v.  State,  189. 

46.  That  the  defendant  and  his  co-conspirator,  at  the  time  of  their  examining  trial, 

informed  a  witness  of  the  place  of  concealment  of  a  part  of  the  fruits  of  the 
crime,  and  induced  or  requested  him  to  remove  it,  is  a  fact  that  the  State,  if 
within  its  power,  could  properly  prove,  even  though  the  defendant  and  his  co- 
conspirator  were  in  custody  at  the  time  they  gave  the  witness  such  Information. 
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But  note  that,  as  in  the  matter  involved  in  the  previous  roling,  the  testimon^r 
relied  upon  bj  the  State  to  prove  tliis  issae  was  excluded  apon  the  objection  of 
the  defendant.     Id. 

47.  It  is  no  longer  a  question  that  a  witness  maj  express  his  opinion  as  to  the  oor- 

respondence  of  footprints  with  boots  or  shoes.  See  the  opinion  for  a  collocation 
and  review  of  authorities  on  this  question.    Id. 

48.  The  Statutes  of  this  State  prescribe  no  particular  tonn  of  certificate  for  the  anthen- 

tication  of  depositions  of  deceased  witnesses.  The  certificate  authenticating  the 
deposition  read  in  evidence  on  this  trial  is  as  foliows:  "  The  foregoing  testimonj 
was  swom  to  and  sabscribed  before  me,  this  October  16,  1888.  J.  T.  Washing- 
ton, J .  P. "  etc.    Held,  suflacient .     Id. 

49.  Under  the  provisions  of  article  697  of  the  Code  of  Procedure,  a  witness  who  ha& 

testified  upon  the  stand  niay  be  recalled  and  required  to  detail  his  testiinony^ 
again  to  the  jury  as  to  any  particular  point  about  which  the  jury  has  disagreed, 
and  no  other.  'While  this  article  does  not  specifically  embrace  depositions  in. 
writing,  taken  before  an  examining  court,  it  must  be  held  to  anthorize  the  re- 
reading  to  the  jury  of  a  deposition  when  the  jurj  has  disagreed  as  to  the  Con- 
tents of  the  same.  Id. 
60.  It  is  a  mle  of  evidence  that,  as  between  oonspirators,  antecedent  acts  and  declara- 
tion  of  each,  pending  and  in  pursuance  of  the  common  design,  and  tending  to 
throw  Ught  upon  its  execution  or  upon  the  motive  or  intent  of  its  perpetrators, 
are  competent  evidence  against  each  and  all  of  them.  Stated  otherwise,  the  mle- 
is  that  when  a  conspiracy  has  been  proved,  the  sajings  and  movements  of  other 
conspirators  before  the  perpetration  of  the  crime  are  admissible  against  the  de- 
fendant, though  occurring  in  his  absenoe.  See  the  opinion  for  a  coUocation  of 
authorities  on  the  subject,  and  for  evidence  held  to  have  been  properlj  admitted 
as  Coming  within  the  purview  of  the  rule.     Id. 

51.  The  rule  is  fundamental  that  the  proof  must  correspond  with  the  allegations. 

This  rule,  however,  is  not  so  inflexible  that  it  requires  the  evidence  to  fix  the 
time  of  an  offense  precisely  as  alleged.  It  is  sufficient  if  it  fixes  the  time  within 
the  period  of  limitation,  and  anterior  to  the  presentment  of  the  indictment. 
This  indictment,  which  was  filed  June  11, 1888.  charged  that  the  ofifense  wa» 
oommitted  June  8, 1888.  But  the  proof  t«nds  to  fix  the  date  of  the  offense  in 
June,  1889.    Held,  not  to  support  the  allegation  of  time.   Arcia  tJ.  Staie^  198. 

52.  Uncommunicated  threats,  as  a  general  rule,  are  provable  on  a  trial  for  murder 

when  the  evidence  raises  and  leaves  in  doubt  the  question  as  to  which  of  the 
parties  to  the  fatal  encounter  began  the  attack.  They  maj  be  also  proved  to 
corroborate  evidence  of  communicated  threats  previously  admitted.  But  man- 
slaughter,  being  predicable  only  upon  '  adequate  cause,"  and  it  being  impossible 
for  the  facts  imknown  to  the  defendant  to  enter  into  or  become  constituent 
elements  or  factors  in  creating  '*  adequate  cause,'*  uncommunicated  threats  can 
have  no  weight  in  establishing  it,  or  in  mltigating  its  punishment.  Wlierefore, 
the  conviction  being  for  manslaughter,  the  accused  can  not  be  heard  to  com  piain 
of  the  ruling  of  the  trial  court  rejecting  proof  of  uncommunicated  threats  offered 
by  him.  Moreover,  the  language  of  the  deceased  sought  to  be  proved  as  un- 
communicated threats  in  this  case  partakes  of  the  nature  of  vituperative  and 
abusive  language  rather  than  threats,  and  besides  was  merely  cumulative  of 
other  evidence  of  like  character  admitted  on  the  trial.  Xety  r .  StcAe,  303. 
58.  The  clothing  wom  by  the  deceased  at  the  time  of  the  homicide  is  competent  evi- 
dence for  the  State.  The  coat  introduced  in  evidence  on  this  trial  being  f olly 
identified  as  the  coat  wom  by  the  deceased  when  shot  by  the  defendant,  it  was 
no  valid  objection  to  the  same  as  evidence  that  it  had  been  wom  by  a  negro 
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since  the  homicide,  and  that  the  frock  had  been  cut  off,  and  patcbes  sewed  over 
the  bullet  holes  in  tbe  breast  and  »de.     Id, 

54.  It  is  no  longer  an  open  question  tbat  a  witness  wbo  testifies  tbat  he  has  no  recol- 

lection  of  having  made  contradictory  Statements  imputed  to  him  maj  be  im- 
peached  by  proof  of  such  contradlctory  Statement»,    dd. 

55.  It  was  proved  on  a  trial  for  assaalt  to  marder  tbat  tbe  injured  party  publicly  accused 

tbe  defendant  of  stealing  a  plow;  refused  to  modlfy  or  witbdraw  tbe  cbarge; 
tbreatended  to  kill  defendant;  afterwards  sent  for  defendant  to  settle  tbe  quarrel 
amicably,  and  wben  defendant  called  upon  bim  in  response  to  bis  invitation,  and 
requested  bim  to  witbdraw  or  modify  tbe  accusation  of  tbeft,  be  refused  to  do  so, 
and  seized  bis  gun  in  a  tbreatening  manner.  Tbe  defense  offered,  but  was  not 
permitted  bj  tbe  court  to  prove,  tbat  tbe  accusation  of  tbeft  made  against  tbe  de- 
fendant by  tbe  injured  party  was  false.  Held,  tbat  tbe  proposed  proof  was  com- 
petent,  and  sbould  bave  been  admitted.     Haiethame  v.  State ^  212. 

56.  Wbile  tbe  State  is  not  required,  in  slander  cases,  to  prove  tbe  falsity  of  tbe  impu- 

tations  alleged  to  be  slanderous,  tbe  defendant  bas  tbe  rigbt  to  justify  by  proving, 
if  be  can,  tbe  trutb  of  bis  imputations,  and  upon  tbis  issue  tbe  general  reputa- 
tion  of  tbe  female  for  cbastity  may  be  proved;  and  proof  of  ber  bad  reputatlon 
will  entitle  tbe  accused  to  an  acquittal.  In  ref  using  a  requested  cbarge  to  tbis 
effect  tbe  trial  court  erred.     Sluiw  v.  State,  236. 

97.  To  rebut  tbe  inference  of  malice,  and  tbat  tbe  Imputation  was  wantonly  made,  tbe 
defense  offered  evidence  to  tbe  effect  tbat  one  Taylor  bad  said  tbat  defendant 
and  tbe  alleged  slandered  female  bad  been  camally  intimate.  and  tbat  Taylor 
was  being  tbreatened  witb  violence  wben,  for  tbe  purpose  of  protecting  Taylor, 
tbe  defendant  made  tbe  slanderous  Statements.  Tbe  court  rejected  tbe  proposed 
proof.     Held,  correct.    Id, 

1^.  A  State's  witness,  testify ing  about  tbe  animals  involved  in  tbe  prosecution  (wbich 
be  bougbt  from  tbe  accused  and  one  Freeze),  was  properly  permitted  to  read 
from  tbe  bill  of  sale  executed  by  Freeze,  conveyingtbe  said  animals,  for  tbe  pur- 
pose  of  refresbing  bis  memory  as  to  marks  and  brands.  McFadden  v.  State,  241. 

^,  Tbe  defense  furtber  objected  to  tbe  bill  of  sale  as  evidence,  because  it  was  exe- 
cuted by  Freeze  after  tbe  offense  cbarged  in  tbe  indictment  was  consummated, 
and  upon  tbe  ground  tbat  be,  defendant,  was  not  a  party  to,  and  was  not  aware 
of  tbe  Contents  of  tbe  Instrument.  Held,  tbat  tbe  bill  of  sale  was  properly  ad- 
mitted in  evidence,  tue  proof  sbowing  tbat  tbe  said  bill  of  sale  was  a  part  of  tbe 
res  geiUB  of  tbe  consummation  of  tbe  crime,  and  tbat  defendant  was  present  in 
the  room  wben  it  was  executed  by  Freeze,  between  wbom  and  defendant  the 
evidence  establisbed  a  fraudulent  conspiracy  to  seil  or  dispose  of  the  stolen  ani- 
mal.  To  tbis  State  of  case  two  rules  are  applicable:  1.  Tbe  parties  are  principal 
offenders,  or  acting  together,  so  long  as  any  portion  or  object  of  tbe  conmion  de- 
sign  remains  incomplete;  in  otber  words,  until  tbe  fuU  purpose  and  object  of  the 
conspiracy  is  consummated  and  accomplished.  2.  Tbe  acts  and  declarations  of 
one  of  tbe  conspirators,  even  in  tbe  absence  of  tbe  defendant,  but  before  the 
consummation  of  tbe  sale  of  tbe  property  and  division  of  tbe  proceeds,  are  legiti- 
mate  evidence  against  tbe  defendant.     Td. 

^.  See  tbe  Statement  of  tbe  case  for  evidence  keld  sufficient  to  support  a  conviction 
for  receiving  and  concealing  stolen  property.     Id. 

4)1.  It  is  a  statutory  ruie  of  evidence  in  tbis  State,  tbat  wben  a  part  of  a  conversation 
has  been  brought  out  by  one  party,  tbe  otber  party  is  entitled  to  bave  tbe  whole 
of  tbe  said  conversation.  Witb  reference  to  certain  testimony  of  the  witness 
Barbee,  objected  to  by  tbe  defense,  tbe  majority  of  tbe  court  bolds  it  admissible 
as  Coming  witbin  tbe  terms  of  tbis  rule,  and  tbat  tbe  court  properly  admitted  it. 
4Iaüaher  t.  State,  247. 
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62.  See  the  dissenting  opinion  of  Hart,  J.,  on  original  bearing,  for  oertain  proof  pro- 
posed  to  be  made  for  the  defense  by  its  witness  Peareson,  Tield  hj  the  majoritjr 
of  the  coart  to  have  been  properlj  excluded  as  Coming  within  the  natore  of  seif- 
serving  testimony.    Id. 

68.  lipon  the  question  of  jnotive  the  State  proved  that  litigation  involving  real  estate 
had  been  long  pending,  and  at  the  time  of  the  homicide  was  still  pending  between 
the  accused  and  the  deceased.  To  meet  this  proof  the  def endant  offered  to  prove- 
hj  bis  witness  Peareson,  in  substance,  that  he,  Peareson,  as  the  attomej  for  the 
accnsed  in  the  said  litigation,  advised  the  accused,  prior  to  the  homicide,  that 
his  title  was  absolutely  good  to  all  the  land  he  claimed;  that  after  the  suit  was 
instituted  the  accused,  through  the  witness  and  his  associate  counsel,  offered  to 
surrender  to  the  deceased  all  of  the  land  to  which  she  had  title,  and  that  when 
the  said  offer  was  made  to  her  in  open  court,  her  attomejs  and  the  presiding 
judge  advised  her  to  accept  it.  Hurt,  J.,  holds  (in  Opposition  to  the  majority  of 
the  court),  that  the  proposed  proof,  if  true,  tending  stronglj  to  eliminate  the  land 
litigation  from  the  case  as  motive  for  the  homicide,  its  rejection  was  error.  See 
the  dissenting  opinion  on  original  hearing  for  a  discussion  of  the  question.     Id, 

64.  Barbee,  a  State  witness,  was  asked  on  a  cross-examination  by  the  defense,  "  if  he 

did  not  say  to  Judy  James  (the  principal  witness  for  the  prosecution),  that  her 
husband's  neck  was  in  danger  if  she  did  not  teil  what  she  knew  ?"  Barbee  re- 
plied  that  he  did  not  know  that  he  used  language  so  positive,  but  that  he  said  to 
her,  in  effect,  that  the  deceased  was  taken  from  her,  Judy's,  house,  and  that  she 
ought  to  know  something  about  it,  and  that  if  she  did  not  teil  what  she  knew, 
it  would  place  her  and  her  husband  in  danger.  On  re-examination  by  the  State, 
and  over  defendant's  objection,  the  witness  was  permitted  to  testify  to  what 
Judy  James  said  to  him  in  reply.  Controverting  the  ruling  of  the  majority  of 
the  court  on  this  question.  Hurt,  J.,  holds  that  it  was  error  to  permit  the  witneas 
to  State  in  evidence  the  reply  made  to  him  by  the  witness  Judy  James,  becauBe: 
1.  The  questions  propounded  by  the  defense  did  not  seek  to  elicit  the  conversa- 
tion  between  the  witnesses  Barbee  and  Judy  James,  nor  did  they  draw  out  a> 
Single  Statement  made  by  Judy  James  to  Barbee.  2.  The  purpose  of  the 
defense  being  to  show  by  Barbee  that  undue  influences  may  have  been  applied 
to  induce  Judy  James  to  swear  to  incriminating  facta,  the  State,  to  support  her, 
and  to  rebut  the  inference  of  such  undue  influences,  might  prove  Statement» 
made  by  her  befare  she  was  subjected  to  such  influences,  but  not  the  Statements 
made  by  her  (tfter  she  was  so  subjected.  See  the  dissenting  opinions  in  exten» 
for  an  elucidation  of  the  principle.     M. 

65.  It  was  the  contention  of  the  State  that  even  if  the  testimony  of  Barbee  as  to  the 

Statements  of  Judy  James  was  incompetent,  it  was  immaterial  error,  in  view  of 
Judy  James's  Statement  to  her  husband  at  the  time  deceased  was  taken  from  her 
house,  that  the  accused  was  one  of  the  party  who  took  her,  and  that,  therefore, 
her  subsequent  testimony  could  not  have  been  influenced  as  alleged  by  the  ac- 
cused. But  Hurt,  J.,  dissenting  holds  that  the  State's  contention  is  withont 
merit;  that  Judy  James's  testimony  shows  that  at  the  time  of  the  removal  of 
the  deceased  she  told  her  husband  that  "she  believed  one  of  the  party  was  the 
accused,"  whereas  subsequent  to  being  indirectly  threatened  by  Barbee  with 
prosecution,  in  connection  with  her  husband,  who  was  then  ander  arrest,  she 
was  positive  as  to  the  identity  of  the  accused.     Id. 

66.  Note  the  opinion  of  Willson,  J.,  on  the  motion  for  rehearing,  sostaining and elab- 

orating  the  ruling  of  the  majority  of  the  court  on  the  original  hearing  that  the 
testimony  of  the  witness  Barbee,  as  to  the  declarations  to  him  by  the  witness 
Judy  James,  was  correctly  admitted;  and  note  the  dissentmg  opinion  of  Hurt, 
J.,  on  the  motion,  maintaining  the  converse  proposition  asserted  in  his  original 
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dissenting  opinion.  And  note  that  the  majority  adheree  to  its  original  ruling 
that  the  trial  coart  did  not  err  in  exclading  the  proposed  testimonj  of  the  wit- 
nes8  Peareeon,  offered  to  rebut  the  testimony  of  the  State  on  the  question  of 
motive.  Id. 
'  (n.  The  defendant  assigned  for  error,  on  a  trial  for  murder,  that  the  ''coort  erred  in 
permitting,  to  the  prejudioeof  defendant's  rights,  thecounsel  for  the  State,  while 
re-examining  the  witness  Judj  James,  to  caase  the  defendant  James  Gallaher  to 
stand  np  before  the  jory  and  put  on  his  head  a  broad  brimmed  hat,  and  put  ove» 
his  face  a  handkerchief ,  and  then  thns  exhibiting  the  defendant  before  the  jniy 
to  ask  Judy  James  if  that  was  the  way  Gallaher  looked  at  the  time  she  saw  him, 
on  the  night  of  the  murder,  and  in  permitting  Judy  James  to  testify  that  '  that 
was  exactly  the  way  he  looked,'  thus  permitting  and  requiring  the  defendant  to 
testify  against  himself ,  to  the  material  inj  ury  and  prej  udice  of  his  rights. "  Held: 
Primarily,  this  question  is  not  revisable  by  this  court  in  the  absence  of  a  bill  of 
exception.  But  waiving  this  legal  requisite  in  this  instance,  the  court  holds  that 
so  far  as  the  record  shows,  the  disguise  and  exhibition  of  the  defendant  was  not 
oompulsory,  but  was  consented  to  and  may  even  have  been  desired  by  him;  and 
he  can  not  now  be  heard  to  complain.    Id. 

68.  The  indictment  alleges  that  the  murder  was  committed  by  the  use  of  both  a  pis- 
toi  and  a  knife.  Under  this  allegation  it  was  sufficient  to  prove  the  ose  of  either 
means,  and  the  court  did  not  err  in  charging  the  juiy  that  if  defendant  ''killed 
the  deceased  by  shooting  her  with  a  pistol  or  cntting  her  with  a  knife,"  etc.    Id, 

60.  It  was  not  necessary,  under  the  whole  proof  in  the  case,  for  the  State  to  specific- 
ally  prove,  or  for  the  court  to  Charge  that  the  weapon  used  was  a  deadly  one.  Id. 

70.  The  second  bill  of  exception  recites  that  the  court  erred  in  refusing  to  permit  the 

defendant  to  prove  by  one  witness  that  when  Dennis  O'Connor  informed  him  in 
April,  1880,  that  he  (witness)  would  be  called  to  testify  in  this  case,  he  paid  the 
Said  witness  $25,  though  said  Dennis  O'Connor  did  not  owe  the  witness  any  sum; 
and  by  another  witness  that  he  was  in  the  pay  of  said  Dennis  O'Connor  in  April, 
1880,  though  O'Connor  owed  him  nothing.  This  bill  of  exception  is  explained  by 
the  trial  judge  to  the  e£fect  that  he  refused  to  permit  the  witnesses  to  answer 
questions  propounded  by  the  defense  touching  the  payment  of  money  to  them  by 
Dennis  O'Connor  when  they  testified  as  witnesses  in  another  case,  but  that  he 
told  the  defendant's  counsel  he  was  at  liberty  to  ask  the  witnesses  such  ques- 
tions with  respect  to  their  testimony  in  this  case,  and  that  to  the  repeated  ques- 
tions of  counsel  whether  they  had  been  paid  to  testify  In  this  case,  the  said  wit- 
nesses answered  in  the  negative.  Held,  that  the  bill  of  exception  discloses  no 
error.     (yC(mnar  u.  State,  288. 

71.  The  defense  offered  in  evidence  a  certified  oopy  of  the  petition  in  a  civil  suit  insti- 

tuted  by  defendant  in  the  United  States  Court  against  Dennis  O'Connor,  which 
evidence  was  excluded.  Held,  correct,  the  relevancy  and  materiality  of  such  evi- 
dence not  appearing  by  the  bill  of  exception  or  otherwise.    Id. 

72.  The  fifth  bill  of  exception  complains  that  the  State's  witness  C,  having  testified 

on  cross-examination  that  he  was  f.rst  told  by  Dennis  O'Connor  of  this  case,  and 
that  he  would  be  called  as  a  witness,  but  that  said  Dennis  O'Connor  did  not  then 
pay  him  $25  to  testify  on  this  trial,  the  defendant  proposed  to  further  ask  the 
witness  if  Dennis  O'Connor  did  not,  at  that  time.  though  he  owed  him  nothing, 
give  him  $25,  telling  him  to  use  it  for  his  family;  the  stated  purpose  of  which 
question  was  to  prove  that  Dennis  O'Connor,  in  Victoria,  in  1880,  when  the  wit- 
ness's  deposition  in  another  case  was  being  taken,  paid  the  witness  $25,  but  owed 
him  no  sum  of  money  at  that  time.  Held,  that  the  court  did  not  err  in  suppressing 
the  question.  Id. 
78.  See  the  opinion  for  a  showing  for  new  trial  held  insufficient.    Id. 
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74.  See  tlie  Statement  of  the  caae  for  the  substance  of  evidence  hdd  sufficient  to  sap- 

port  a  conviction  for  murder  of  tlie  first  degree.     Id. 

75.  Tbe  mrefiieiaa  alleges  that  tbe  bond  was  executed  '*in  a  ceitain  prosecatioin 

pending  in  the  District  Court."  The  appearance  bond  executed  before  tbe  ex- 
amining  court  was  introduced  to  support  the  allegation.  HM,  error,  becauBe 
of  variance.    Broum  et  al.  v.  State,  297. 

76.  Again,  the  allegation  that  the  bond  was  executed  **  to  answer  the  State  of  Texas 

upon  a  Charge  hy  infomuUion,  before  the  justice  of  the  peace,"  etc.,  could  not 
be  proved  by  a  bond  to  answer  before  the  next  term  of  the  District  Court  to  a 
Charge  of  assault  to  murder.  Such  Charge  could  not  be  finallj  tried  in  a  Justice 
Court,  and,  being  a  felony,  in  no  court  upon  iafomuUion.  The  aeirefadaa  was 
fatally  defective,  and  should  have  been  quashed.  Id. 
Tt,  To  Warrant  the  conviction  of  the  defendant  (the  alleged  mother)  of  Infanticide  it 
devolved  upon  the  State  to  prove  that  the  child  was  bom  alive;  that  it  had  an 
existence  independent  of  its  mother,  and  that  afterwards  its  life  was  destrojed 
by  the  act,  agency,  or  procurement  of  its  mother.     Harris  v.  Staie,  308. 

78.  The  corpus  delicti  consists  not  merely  of  an  objective  crime,  but  of  the  defend- 

ant*s  agency  in  the  commission  of  the  crime;  and  it  is  an  established  principle 
of  law  that  unless  the  corpus  delicti  in  both  these  respects  is  proved,  a  oonfession 
is  not  of  itself  enough  to  sustain  a  conviction.  To  be  sufficient,  such  confeesion 
must  be  corroborated,  which  may  be  done  by  circumstantial  evidence.  See  the 
opinion  for  the  substance  of  the  evidence  on  the  trial  Jield  insufficient  to  corrobo- 
rate  the  confession,  and  therefore  not  to  establish  the  eorptts  delicti;  and,  ergo, 
insufficient  to  support  the  conviction.    lä, 

79.  Charge  of  the  court  properly  omits  to  instruct  the  jury  on  the  law  of  ciicnmstan- 

tial  evidence  when  direct  evidence  has  been  adduced  on  the  trial,  and  proof  of 
confession  is  direct  evidence.    Smith  v.  State,  809. 

80.  The  defense  on  the  cross-examination  of  a  State's  witness  proved  certain  matters 

relating  to  the  defendant's  attempts  to  prosecute  the  deceased  before  the  witness, 
who  was  a  justice  of  the  peace.  The  State,  in  response,  was  permitted  to  prove 
by  the  said  witness,  over  defendant's  objection,  that  the  deceased  had  previously 
instituted  prosecutions  before  him  against  the  defendant.  Held,  that  whether  or 
not  the  evidence  wascollateral,  irrelevant,  and  immaterial,  the  defendant  baving 
caused  its  introduction,  can  not  be  heard  to  oomplain.    Hudson  v.  State,  328. 

81.  To  contradict  a  witness  the  State  was  permitted  to  read  in  evidence  the  reoord  of 

the  said  witness's  testimony  on  the  examining  trial  of  the  defendant.  It  was  not 
objected  at  the  time  that  the  impeachment  was  upon  immaterial  and  coUateral 
matter,  nor  was  the  identity  of  the  record  as  the  evidence  duly  and  legally  taken 
on  the  examining  trial  questioned.  Held,  that  the  evidence  was  properly  ad- 
raitted.     Id. 

82.  The  evidence  establishing  that  the  deceased,  having  accused  the  defendant  and 

others  of  murdering  bis  child  by  poison,  *was  prosecuting  the  defendant  therefor, 
the  State,  over  defendant's  objection,  was  permitted  to  read  in  evidence  the  in- 
tlictment  against  the  defendant  for  the  murder  of  said  child.  Held,  that  the 
indictment  was  properly  admitted  as  evidence  competent  in  connection  with  the 
other  proof  noted  to  be  considered  by  the  jury  in  determining  the  motive  of  the 
defendant  in  killing  deceased.  And  motive  being  a  main  issue  in  the  case,  the 
court  did  not  err  in  omitting  in  its  Charge  to  limit  and  restrict  the  said  evidence 
to  the  purpose  for  which  it  was  admitted — the  rule  being  that  restriction  or  lim- 
itation  by  charge  does  not  obtain  with  regard  to  evidence  proving  directly  the 
main  issue  involved  in  the  trial.  Id. 
88.  The  defense  complains  of  the  Statement  in  argument  by  the  district  attomey  that 
he  could  make  the  case  stronger  against  the  defendant  if  the  court  would  hold 
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the  case  open  antil  he  ootild  pioduce  the  testimonj  of  an  absent  witnees.  Bat 
TMi,  that  the  evidence,  independent  of  the  absent  testimony,  being  ample  to 
Support  the  conyiction,  the  said  lemark  conld  not  have  injared  the  defendant, 
and  is  not,  therefore,  cause  for  reversal.     Id. 

64.  It  is  objected  to  the  Charge  on  self-defense  that  it  omitted  to  instruct  the  jury 

that  the  defendant  had  the  right  to  act  upon  the  appearance  of  danger,  and  that 
it  was  not  necessarj  that  the  danger  be  real;  and  further,  that  it  omitted  to  in- 
struct that  defendant  was  not  bound  to  retreat.  But  Jield,  that  the  testimonjr  of 
the  defendant  in  his  own  l)ehalf  showing  that  his  danger  was  real  and  not  appa- 
rent,  and  that  he  did  retreat  before  he  fired  the  fatal  shot,  eliminated  the  ques- 
tions  of  apparent  danger  and  retreat  as  issues  in  the  case.     Id. 

65.  Although  under  arrest  the  defendant  was  not  informed  that  he  was  suspected  or 

charged  with  the  theft  of  horses  until  so  informed  by  the  sheriff.  On  this  trial 
he  proposed,  but  was  not  permitted,  to  prove  by  the  sheriff  that  inmiediatelj 
upon  being  informed  of  the  cause  of  his  arrest,  he  told  the  sheriff,  in  explana- 
tion  Qf  his  possession  of  the  alleged  stolen  horse,  that  he  traded  another  horse  for 
it  with  Campo,  and  that  Campo  was  present  and  assented  to  his  said  statement 
to  the  sheriff.  Hdd,  that  the  exclusion  of  the  proposed  evidence  was  error. 
Lopa  V.  StaUy  348. 
60.  See  the  statement  of  the  case  for  evidence  held  to  have  been  improperly  ad- 
mitted  on  a  trial  for  theft  because  hearsay,  and,  in  view  of  the  other  proof,  cal- 
culated  to  prejudice  the  accused.    Mixon  v.  State,  847. 

67.  The  flrst  count  of  the  indictment  alleged  the  ownership  of  the  stolen  property 

in  one  Porter,  and  the  second  count  in  some  person  unknown  to  the  grand  Jury. 
To  Warrant  a  conviction  under  the  first  count  it  devolved  upon  the  State  to  prove 
the  ownership  in  Porter,  and  under  the  second  count,  to  prove  that  the  owner- 
ship was  unknown  to  the  grand  Jury,  and  that  they  used  reasonable  diligence 
to  ascertain  the  fact  of  ownership.  See  the  opinion  for  a  Charge  of  the  oourt 
held  erroneous  in  itself ,  and  incorrect  because  it  does  not  present  the  law  appli- 
cable to  the  two  counts  separately.  But  note  that  being  objected  to  for  the  first 
time  on  appeal,  the  question  whether  it  should  operate  reversal  is  not  decided.  Id. 

68.  A  bill  of  sale  is  an  Instrument  of  writing  which  is  permitted  and  required  by  law 

to  be  recorded  in  the  offlce  of  the  county  clerk.  It  is  therefore  such  an  instru- 
ment  as  comes  within  the  provisions  of  article  2257  of  the  Revised  Statutes,  and 
may  be  read  in  evidence  without  proof  of  its  execution,  provided  it  has  been 
filed  among  the  papers  of  the  cause  at  least  three  days  before  the  commencement 
of  the  trial,  and  notice  of  such  filing  given  to  the  opposite  party  or  his  attomey. 
The  bill  of  sale  relied  upon  by  the  State  in  this  case  was  attested  by  a  subscrib- 
ing  witnees,  but  was  not  filed  with  the  papers  in  the  cause.  The  court  permitted 
the  State  to  prove  the  execution  of  the  bill  of  sale  by  secondary  evidence  without 
first  accounting  for  or  explaining  the  non-production  of  the  subscribing  wltness. 
Held,  error.     Graves  v.  State,  854. 

69.  It  is  an  exception  to  the  general  rule  of  evidence  that  testimony  irrelevant  to  the 

offense  on  trial  may  be  admitted  when  it  becomee  necessary  to  prove  motive, 
intent,  or  knowledge  on  the  part  of  the  defendant.  The  mortgage  in  this  case 
described  other  property  than  that  alleged  in  the  indictment,  and  the  court  per- 
mitted the  State  to  prove  the  sale  by  the  defendant  of  the  said  other  property 
prior  to  the  sale  charged  in  the  indictment.  Held,  that  the  evidence  was  prop- 
erty admitted  upon  the  question  of  motive,  to  which  purpoee  it  was  spedfically 
limited  by  the  charge.  Martin  v.  State,  364. 
HO,  The  certified  proceedings  before  the  examining  court,  and  the  bail  bond  of  the 
defendant  to  appear  before  the  proper  tribunal  for  trial,  are  documents  which 
,  should  property  go  before  the  grand  jury  examining  into  the  accusation.     To 
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meet  the  allegation  in  the  indictment,  that  the  christiaii  name  of  Dodd,  the  al- 
leged  owner  of  the  stoleu  money,  was  unknown  to  the  grand  joiy,  or  to  ahow  that 
the  grand  Jury,  by  the  ose  of  reasonable  diligence,  might  have  aaceitained  hia 
Christian  name,  the  defense  proposed,  but  was  not  permitted,  to  introdace  in  evi- 
dence such  documents,  which  showed  the  owner  to  be  S.  W.  Dodd;  and  to  prov© 
that  the  comphunt«  signed  bj  said  S.  W.  Dodd,  was  in  fact  before  the  grand 
Jury.  Ueldy  that  the  exclusion  of  the  proposed  evidence  was  error.  Kimbrough 
tj.  Suae,  867. 

91.  Writings  may  be  used  to  assist  memory  "  when  the  witness  recollects  having  seen 

the  writing  before,  and  though  he  has  now  no  independent  recollection  of  the 
facts  mentioned  in  it,  yet  he  reinembers  that  at  the  time  he  saw  it  he  knew  the 
Contents  to  be  oorrect."  Under  this  rule  the  court  erred  in  refusing  to  permit 
the  justice  of  the  peace  to  testify  that,  though  he  had  no  independent  recollec- 
tion of  the  transaction,  he  knew  from  his  entries  on  his  docket  that  the  complaint 
against  the  defendant  was  signed  by  S.  W.  Dodd.     Id. 

92.  The  proof  in  the  case  being  sufflcient  to  show  a  conspiracy  between  and  an  acting- 

together  as  principals  by  the  accused  and  K.  in  the  criminal  enterprise,  the  court 
did  not  err  in  admitting  evidence  of  the  finding  of  a  part  of  the  f  ruits  of  the  crime 
in  the  defendant's  house,  and  of  what  transpired  at  the  time,  the  defendant  being- 
absent.  Jackson  v.  StcUe,  870. 
98.  It  is  a  rule  of  evidence  that  '*  any  fact  or  circumstance  which  would  tend  to  piove 
the  guilt  of  the  co-defendant  would  also  tend  to  prove  the  guilt  of  the  defendant, 
and  would  be  admissible  against  him."  The  proof  showing  the  conspiracy  be- 
tween and  the  acting  together  as  principals  by  the  accused  and  K. ,  the  court  did 
not  err  in  admitting  proof  of  the  finding  of  a  part  of  the  f  ruits  of  the  crime  in  the 
house  of  E.  after  the  commission  of  the  crime,  and  in  the  absence  of  K.  and  the 
accused.     Id. 

94.  The  identity  of  the  sack  in  evidence,  which  was  found  in  the  defendant's  hooBe» 

as  one  of  the  sacks  stolen  at  the  time  of  the  burglary,  was  one  of  the  issues  in  the 
case.  This  issue  depended  largely  upon  the  fact  whether  or  not  the  said  sack 
had  certain  Initials  on  it  which  were  testified  to  have  been  on  the  sack  stolen. 
The  proof  showed  that  since  the  burglary  the  said  sack  had  been  washed  and 
the  marks  almost  obliterated.  Witnesses  for  the  State  testified  that  they  were 
still  able  to  distinguish  the  said  Initials,  while  several  witnesses  for  the  defense 
who  examined  the  sack  testified  that  no  trace  of  such  Initials  could  be  found  by 
them.  At  the  instance  of  the  State  the  said  sack  was  then  submitted  to  the  in- 
spection  of  the  Jury,  to  which  proceeding  the  defense  objected.  But  hddy  that 
the  said  inspection  by  the  jury  occurring  during  the  progress  of  the  trial,  and 
not  in  retirement,  and  in  the  presence  of  the  court  and  the  parties  to  the  trial^ 
the  proceeding  was  not  error.     Id. 

95.  Proof  of  the  contemporaneous  theft  of  other  property  than  that  for  the  theft  of 
^      which  the  defendant  is  on  trial  is  not  admissible  imless  such  proof  conduces  to 

establish  identity  in  developing  the  res  gesta,  or  to  prove  the  guilt  of  the  accused 
by  circumstances  connected  with  the  theft,  or  to  show  the  intent  with  which  the 
defendant  acted  with  respect  to  the  property  for  the  theft  of  which  he  is  on  trial. 
When  such  proof  is  admitted  for  either  of  the  legitimate  purposesindicated,  the 
Charge  of  the  court  must  apprise  the  jury  of  the  purpose  of  the  proof,  and  that 
they  can  not  convict  defendant  for  the  theft  of  any  other  property  than  that  named 
in  the  indictment.  In  failing  to  so  instruct  the  jury  in  this  case,  and  in  refusing- 
a  special  charge  to  supply  the  Omission,  the  trial  court  erred.   UanUy  v.  Statty  375. 

96.  In  fixing  the  amount  of  bau  in  a  given  case  the  judge  or  magistrate,  amongst 

other  things,  must  be  govemed  by  the  nature  of  the  oflfense  and  the  circum- 
stances under  which  it  was  committed.    In  this  proceeding  for  bail  the  State 
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admitted  the  offense  charged  to  be  bailable,  wherenpon  the  relator  proposed  t<v 
adduce  evidence  as  to  the  nature  of  the  offense  and  the  circumstances  under 
which  it  was  committed,  which  eTidence  was  rejected  by  the  judge  below.  Held, 
error.    Ex  Parte  Campbell,  376. 

97.  The  rule  is  now  well  established  that  when  essential  to  the  due  administration  of 

•  justice  it  is  within  the  discretion  of  the  trial  judge  to  receive  evidence  at  anj 

stage  of  the  trial  before  the  conclusion  of  the  argumenta  and  the  exercise  of  such 

discretion  will  not  be  revised  on  appeal  unless  it  plainlj  appears  to  have  been 

abused.    Valley  v.  State,  387. 

96.  The  district  attomej  asked  his  witness  W.  if  a  few  days  before  thls  trial  he  did 
not  have  a  conversation  with  the  defendant's  brother  The  defendant's  counsel 
objected  to  the  question,  but  before  he  could  formulate  his  objection  the  district 
attomey  stated  to  the  court,  in  the  presence  and  hearing  of  the  Jury,  that  he  pro- 
posed to  prove  by  the  witness  that  the  brother  of  defendant  induced  him,  the 
witness,  to  leave  the  county  to  avoid  testifying  in  this  case.  It  was  not  claimed 
by  the  State,  nor  did  it  attempt  to  show,  that  the  defendant  knew  of  or  was  con- 
nected in  any  manner  with  his  said  brother's  attempt  to  suppress  testlmony ;  and 
the  court  erred  in  not  charging  the  Jury,  under  the  circumstances,  that  without 
being  directly  connected  therewith  the  defendant  could  not  be  held  bound  by  any 
act  or  Statement  'of  his  said  brother.  Primarily  it  was  not  competent  to  prove 
the  act  of  the  defendant's  brother  without  connecting  the  defendant  as  a  party 
thereto.    Id. 

99.  See  the  Statement  of  the  case  for  the  substance  of  evidence  luld  not  to  raise  the 
issue  of  manslaughter,  and  therefore  not  to  require  of  the  court  an  Instruction 
upon  that  issue.    Selfv,  State,  898. 

100.  The  factum  probandum  in  homicide  is  the  killing  of  deceased  by  the  act,  agency, 

or  procurement  of  the  defendant.  That  fact  admitted  by  the  defendant  (as  was 
done  in  this  case)  supplies  positive,  direct  evidence  of  the  corpus  delicti,  and  the 
court  properly  omits  toinstruct  the  Jury  upon  the  lawof  circumstantial  evidence. 
To  authorize  such  an  Instruction  the  inculpatory  proof  must  be  purely  and  whoUy 
circumstantial.     Id. 

101.  A  witness  may  be  impeached  by  the  party  introducing  him  in  any  manner  exoept 

by  proving  his  bad  character     Id. 

102.  The  exclusion  of  evidence  offered  by  the  defendant,  alihough  competent,  is  not 

ground  for  reversal  if  it  appears,  in  the  light  of  the  evidence  adduoed,  that  the 
excluded  evidence  could  not  reasonably  have  influenced  the  result  of  the  trial  fa- 
vorably  to  the  defendant.  Id. 
108.  The  rule  is  statutory  that  the  trial  court  shall  permit  testimony  to  be  introduoed 
at  any  stage  of  the  trial  before  the  conclusion  of  argument.  It  is  a  matter  con- 
fided  to  the  discretion  of  the  trial  judge,  and  his  action  will  not  be  revised  un- 
less it  plainly  appears  that  he  abused  his  discretion.    Hendricks  v.  State,  416. 

104.  Defendant  proposed  to  prove  by  his  witness  W.  that  he,  W. ,  was  Standing  to 

the  left  of  defendant  just  before  the  fatal  shots  were  fired,  and  that  he  passed 
behind  defendant  because  he  feared  the  deceased  was  going  to  strike  at  defend- 
ant with  the  billiard  cue  and  miss  defendant  and  hit  him,' W.  Held,  that  the 
exclusion  of  the  proposed  evidence  was  error.  As  bearing  upon  the  probable 
efFect  of  the  conduct  of  the  deceased  upon  the  defendant's  mind,  it  was  compe- 
tent to  prove  thÖ  effect  of  his  conduct  upon  a  bystander's  mind.  Cochran  v. 
State,  422. 

105.  See  the  statement  of  the  case  for  evidence  ?ield  to  support  the  aUegation  that  the 

house  described  in  the  indictment  was  an  out  house  where  persons  resorted  for 
the  purpose  of  card  playing.     SUk  v  State,  432. 

106.  As  bearing  directly  upon  the  issue,  the  State  was  properly  permitted  to  prove  that 
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defendant  testified  before  the  grand  Jury  tliat  he  had  not  seen  anj  caid  playing 
in  the  room  described  in  the  indictment.    Id. 

107.  The  admission  of  testimonj  immaterial  to  the  issue  and  hannless  in  its  effect  does 
not  constitute  material  error.     Id, 

108.  An  accused  can  not  be  heard  to  complain  of  the  rejection  of  defensive  testlmonj 

which  was  irrelevant  and  immaterial  and  coald  not  affect  the  result  of  the 
trial.   Id. 

109.  The  defense  proposed  to  prove  what  a  grand  Juror  said  in  the  grand  jary  room  at 

the  time  defendant  testified  before  the  said  grand  jurj  about  the  defendant 
then  being  in  an  intoxicated  condition.  Hdd,  that  the  proposed  proof  was  pio- 
perlyexcladed  as  mere  hearsaj,  and  as  not  Coming  within  the  rule  of  re8  getia 
ander  the  facts  of  this  case.    Id. 

110.  It  is  ordinarily  competent  for  the  defense,  on  cross-examination,  to  ask  a  State's 
witness  any  question  which  tends  to  affect  the  credibility  of  the  witness.  Mtüer 
V,  State,  445. 

111.  The  homicides  for  which  this  prosecution  was  had  were  committed  daring  the  pro- 

gress  of  an  affray  between  white  persons  and  negroes  pending  a  trial  in  a  Justice 
Court.  An  issue  presented  was  wheiher  the  whites  or  negroes,  in  pursuance  of  a 
conspiracy,  were  the  aggressors,  and  evidence  was  introduced  supporting  the 
State's  theory  on  the  one  band  that  the  n^^roes  were  the  aggressors,  and  the 
def  endants'  theory  on  the  other  band  that  the  whites  were  the  aggressors.  The 
State  was  permitted  to  ask  the  witness  De  Bardeleben  **  why  he  went  armed  to 
the  trial  of  Addie  Lytton,  the  scene  of  the  difficnlty?"  to  which  question  the  wit- 
ness replied  that  he  ''  went  to  see  that  no  härm  came  to  Addie  Lytton,"  and  then 
prooeeded  to  detail  certain  Statements  f  oreboding  danger  to  white  men  at  the  trial, 
made  to  him  several  days  before  the  homicide  by  one  of  the  deceased  parties. 
Held,  that  the  question  was  competent  as  touching  the  motive  actuating  the 
witness  in  going  armed  to  the  trial,  and  that  his  direct  answer  as  above  quoted 
was  competent  evidence  on  that  matter,  but  in  permitting  the  witness  to  f  urther 
detail  the  Statements  made  to  him  by  the  deceased  person,  the  trial  oourt  erred. 
Wieks  et  cd.  v.  State,  448. 

112.  On  the  trial  the  witnesses  Randel  and  Jackson  were  permitted  to  testify  to  State- 

ments made  by  co-defendants  in  the  absence  of  the  defendants  on  trial.  Such 
evidence  was  admissible  only  upon  proof  of  a  conspiracy  between  the  said  cb 
defendants  and  the  defendants  on  trial  to  commit  murder,  and  that  they  were 
made  pending  such  conspiracy  and  in  f  urtherance  of  the  conmion  design.  Under 
the  evidence  adduced  on  this  trial  the  testimony  of  Randel  and  Jackson  was  er- 
roneously  adinitted.     Id. 

118.  On  a  trial  for  murder  the  witness  B.  testified,  for  the  State,  that  during  the  sam- 
mer before  the  homicide  the  deceased  gave  him  a  letter  to  defendant,  and  told 
him  to  teil  defendant  on  delivering  it  that  if  he,  defendant,  did  not  "bring  his 
things  back  he  would  get  them  by  law;  that  he  had  been  to  Estacado  and  found 
out  what  the  law  was."  The  witness  A.  was  also  permitted  to  testify  that  de- 
f endant's  wife  told  him  that  when  B.  delivered  the  said  letter  to  her  for  her  hus- 
band — the  latter  being  absent — ^he  told  her  that  deceased  requested  himto  say  to 
defendant  that  if  he  did  not  retum  his  property  he  would  have  boih  him  and 
bis  wife  arrested  for  theft.  The  objection  urged  to  this  proof  was  that  defend- 
ant was  not  present  on  either  occasion.  But  heid:  The  proof  showing  that  the 
defendant  knew  all  about  the  said  letter,  that  it  was  read  in  his  presenoe,  and 
that  the  matter  of  the  retum  of  the  deceased*s  property  was  discussed  by  the  wit- 
ness A.,  the  defendant,  and  the  defendant's  wife,  the  error,  if  any,  was  without 
prejudice.     FulcJier  v.  State,  465. 

114.  The  witness  C.  was  permitted  to  testify  that  on  the  second  night  after  the  shoot- 
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ingthedefendant  wasarrested  and  was  brought  into  the  presence  of  tbe  deceased^ 
when  deceased  identified  him  as  the  man  who  shot  bim.  It  was  objected  tbat 
tbis  was  tbe  niere  expression  of  opinion.  But  held,  tbat  tbe  evidence  was  com- 
petent  under  tbe  rule  tbat  "  wben  tbe  opinion  is  tbe  mere  sbortband  rendering 
of  tbe  facts,  tben  tbe  opinion  can  be  given,  subject  to  croes-examination  as  to 
tbe  facts  upon  wbicb  it  is  based."    Id. 

116.  Tbe  defense  objected  to  proof  of  tbe  declarations  of  deceased  to  tbe  witness  C, 
abouttbirty  minutesafter  tbesbooting,  astotbe  sbooting,  astotbe  circumstances 
of  tbe  sbooting,  and  tbe  person  wbo  sbot  bim.  Tbe  proof  sbows  tbat  tbe  wit- 
ness leacbed  tbe  deceased  about  fifteen  minutes  after  tbe  sbooting;  tbat  de- 
ceased^s  tbroat  was  tben  so  clogged  witb  blood  be  could  not  articulate;  tbat 
witness  administered  a  draugbt  to  remove  tbe  blood,  and  tbat  about  fifteen  min- 
utes later  tbe  deceased  became  able  to  speak  clearlj,  and  made  tbe  Statements 
objected  to.  Held,  tbat  under  tbe  circumstances  tbe  declaration  was  res  gestcB, 
and  as  sucb  was  properly  admitted.     Id. 

116.  As  a  predicate  for  proof  of  tbedying  declarations  of  deceased,  tbe  witness  testified 

tbat  tbe  declarations  were  voluntarilj  made,  and  not  in  reply  to  questions  asked 
bim;  tbat  deceased  was  sane  wben  be  made  tbem,  and  was  consdous  of  ap- 
proacbing  deatb,  and  declared,  in  connection  witb  bis  said  declaration,  tbat  be 
could  not  possibly  recover,  but  was  bound  to  die.  Held,  sufficient  asa  predicate. 
Id. 

117.  In  tbe  cases  of  Cordova  v.  Tbe  State,  6  Texas  Court  of  Appeals,  208,  and  Handline 

y.  Tbe  State,  Id.,  348,  tbe  doctrine  was  announoed  tbat  "tbe  acts  and  conduct 
of  tbe  de'fendant  in  arrest,  eitber  before  or  after  being  accused  witb  tbe  crime 
may,  tbougb  not  res  gestas,  be  competent  evidence  against  bim  as  indicative  of  a 
guilty  mind."  But  tbis  doctrine  was  overruled  in  Nolen*s  case,  14  Texas  Court  of 
Appeals,  474  (wbicb  is  approved),  and  tbe  rule  as  it  now  obtains  is  tbat ''  wbere 
tbe  oonfessions  of  a  defendant  under  arrest  are  inadmissible  against  bim  be- 
cause  made  wbile  be  was  uncautioned,  bis  acts,  if  tantamount  to  sucb  confes- 
sion  and  done  under  similar  circumstances,  are  likewise  inadmissible.'*    Id. 

118.  Tbe  proof  in  tbe  case  not  presenting  tbe  issue  of  assault  witb  intent  to  murder,  tbe 

court  did  not  err  in  refusing  a  correct  Instruction  upon  tbat  issue,  bowever  cor- 
rect  in  principle  it  may  bave  been.  Under.tbe  same  circumstances  tbe  defend- 
ant can  not  be  beard  to  complain  of  a  cbarge  upon  tbat  issue,  wbicb  in  any  event 
was  more  favorable  to  bim  tban  be  was  entitled  to.     Id. 

119.  Tbe  act  of  1889  wbicb  qualifies  a  defendant  in  a  criminal  cause  to  testify  in  bis 

own  bebalf,  probibits  counsel  from  commenting  on  tbe  defendant's  failure  to 
exercise  bis  rigbt  to  testify,  but  does  not  probibit  tbe  court  from  giving  tbe  said 
act  in  cbarge  to  tbe  Jury.  Tbe  court  is  clotbed  witb  discretion  in  tbe  matter  of 
sucb  cbarge,  and  in  cbarging  tbe  substance  of  tbe  act  in  tbis  case  tbe  trial  court 
did  not  abuse  its  discretion.     Id. 

120.  Tbe  Information,  based  upon  article  495a  of  tbe  Penal  Code,  cbarged  tbat  tbe  ac- 

cused, onMay  4, 1889,  used  conceming  Mrs.  F.  C.  Jobnson  tbe  abusive  language, 
* '  You  dirty  bitcb !"  By  separate  Information  tbe  wif e  of  tbe  accused  was  cbarged 
witb  using  conceming  Mrs.  F.  C.  Jobnson,  on  tbe  same  day,  tbe  abusive  lan- 
guage,  "  You  dirty  old  slut!"  On  tbe  trial  tbe  defendant  offered  bis  wife  as  a 
witness  in  bis  bebalf,  but  upon  tbe  objection  tbat  sbe  was  cbarged  in  a  separate 
Information  witb  tbe  same  offense  sbe  was  rejected  by  tbe  court  as  an  incompe- 
tent  witness.  Held,  error.  Tbe  informations  cbarged  tbe  same  statutory  offense 
but  not  tbe  same  transaction.  Becker  v.  State,  479. 
121-  Tbe  rule  is  elementary  tbat  if  an  offense  is  laid  generally  in  an  indictment  or  In- 
formation, evidence  of  general  reputation  to  prove  sucb  offense  is  not  admissible; 
tbe  particular  facts  wbicb  constitute  tbe  offense  must  be  proved.    Tbe  inf orma- 
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tion  in  thiscase,  in  genenJ  tenns,  charged  the  aocosed  with  being  a  vttgnni,  to- 
wit,  a  common  prostitute,  and  upon  the  trial  the  conrt  admitted  evidence  of 
general  reputation  to  support  the  Charge.  Held^  error,  and  that  it  devolved  upon 
the  State  to  prove  the  particular  fatcs  showing  the  accused  to  be  a  common  pros- 
titute.     Arnold  v.  State,  480. 

122.  Over  defendant's  objection  the  State  was  permitted  to  prove  the  bad  character 
of  the  women  who  lived  in  the  vicinity  in  which  the  defendant  lived,  and  with 
whom  she  sometimes  associated.  Held,  that  the  proof  was  inoompetent  and  irrel- 
evant, and  its  admission  was  material  error.     Id. 

126.  To  Support  a  conviction  under  article  684  of  the  Penal  Code  it  devolves  upon  the 
State  to  prove  that  when  the  accused  caused  stock  to  go  into  the  enclosed  lands 
of  another,  without  consent,  that  he  did  so  knowingly.  See  the  opinion  and  the 
Statement  of  the  case  for  the  substance  of  evidence  Juld  insufficient  to  support  a 
conviction.     Tarhrough  v.  State,  481. 

124.  As  tending  to  show  motive,  and  for  the  purpose  of  developing  the  res  getta  of  the 

offense  charged,  the  State  was  properly  permitted  to  prove  the  complicity  of 
the  defendant  in  the  placing  of  a  different  obstruction  at  a  contiguous  point  on 
the  railway  very  soon  after  the  placing  of  the  obstruction  charged  in  the  in- 
dictment;  but  in  failing  to  properly  liniit  the  purpose  of  such  testimony,  the 
Charge  of  the  court  was  fundamentally  erroneous.     Barton  t.  State,  488. 

125.  On  his  trial  for  murder  the  accused  proposed  to  prove  the  character  of  the  deceased 

as  a  violent  and  dangerous  man.  The  evidence  was  properly  excluded,  such 
proof  being  admissible  only  when  it  has  been  shown  that  the  deceased,  at  the 
time  of  the  homicide,  did  some  act  indicating  his  purpose  then  to  take  the  life  of 
the  accused,  or  do  him  serious  bodily  injury.      Walker  ©.  State,  508. 

126.  Bill  of  exception  to  the  exclusion  of  evidence  so  indefinite  as  not  to  disclose  the 

object  and  purpose  of  the  proposed  proof,  will  not  be  considered  on  appeal.     Id, 

127.  The  defendant  was  permitted  to  testify  in  his  own  behalf  that  he  obtained  the 

cotton  from  one  Shelton,  who  claimed  to  own  it,  but  was  not  permitted  to  testify 
to  Statements  about  the  cotton  made  to  himby  Shelton  at  the  time  he  received  it 
from  Shelton.  Held,  that  the  exclusion  of  the  proposed  evidence  was  error,  the 
Said  Statements  being  res  gestce  as  a  part  of  the  transaction  affecting  the  defend- 
ant's Claim  of  innocent  possession.     Boss  v.  State,  506. 

128.  Aconfession  to  be  admissible  at  all  against  the  defendant  must  be  freely  made  and 

without  compulsion  or  persuasion,  and  if  the  party  is  in  jail  it  must  be  made  vol- 
untarily  after  having  first  been  cautioned  that  it  may  be  used  against  him.  If  it 
be  induced  by  a  person  in  authority,  either  by  promise  creating  in  the  mind  of 
the  accused  a  hope  of  benefit,  or  by  threat  creating  fear,  the  confession  is  not  ad- 
missible in  evidence.     Searey  "o.  State,  513. 

129.  It  is  no  longer  aquestion  that  a  witness  may  State  his  opinion  as  to  the  correspond- 

ence  of  footprints  with  boots  or  shoes.     Grumes  v.  State,  516. 

180.  Ref erring  to  certain  hair  found  on  a  barbed  wire  fence  near  the  place  of  the  alleged 
offense,  two  witnesses  were  permitted  to  State  that,  in  their  opinion,  that  hair 
came  off  the  body  of  the  horse  the  defendant  was  shown  to  have  ridden  on  the 
night  of  the  offense.    Held,  that  the  evidence  was  properly  admitted.     Id. 

1^1.  The  State  having  proved  by  C,  an  officer,  that  he  secured  the  pistol  in  evidence 
from  the  house  of  the  defendant's  father,  a  week  after  the  alleged  offense,  the 
defense  proposed  to  prove  by  the  witness,  on  cross^xamination,  that  the  de- 
fendant's father  surrendered  the  pistol  voluntarily,  and  told  him  at  the  time 
that  the  defendant  did  not  have  the  said  pistol  on  the  night  of  the  alleged  offense. 
Held,  that  the  court  properly  rejected  the  proposed  proof  as  no  part  of  the  res 
gesta  and  as  hearsay.     Id. 

182.  The  proof  showing  that  the  father  of  the  defendant  was  present  doring  the  trial. 
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the  piosecuting  attornej  did  not  abuse  liis  privilege  of  argument  in  commenting 
upon  the  failure  of  the  defendant  to  examine  him  as  a  witness.     Id. 

188.  It  is  a  rule  of  evidence  that  any  circumstance  tending  to  show  the  motive  or  in- 
tent  accompanying  an  act  is  relevant  and  material  where  motive  or  intent  is 
essential  to  make  the  act  a  crime,  or  to  fix  the  grade  of  the  crime.  Kemp  o. 
Stau,  519. 

184.  For  perJury  the  indictment  alleges,  in  substance,  that  Guy  Hall  having  been  tried 

and  convicted  for  an  assault  to  murder  Sarah  Hall,  the  defendant,  in  support  of 
Guy  Hall's  motion  for  a  new  trial,  made  an  affidavit  in  which  he  falsely  affirmed 
that  he  saw  Sarah  Hall  a  few  minutes  after  she  was  injured,  and  she  then  told 
him  that  her  injuries  were  slight,  and  that  on  the  next  day  she  admitted  to  him 
that  she  was  not  much  hurt.  Upon  the  ground  that  the  Statements  in  the  affida- 
vit assigned  as  perjury  were  not  material  to  the  issue,  the  accused  moved  in 
arrest  of  judgment,  which  motion  was  overruled.  Held,  that  in  view  of  the 
evidence  in  the  case,  the  matter  assigned  as  perjury  was  manifestly  material  to 
the  issue,  and  the  ruling  of  the  court  was  correct.     Id. 

185.  ünder  the  Code  of  this  State  a  conviction  for  perjury  can  be  had  only  upon  a  con- 

fession  in  open  court,  or  upon  the  direct,  positive  testimony  of  two  witnesses,  or 
of  one  witness  strongly  corroborated  by  other  testimony,  establishing  the  falsity 
of  the  Statement  assigned  as  perjury.  In  this  case  the  Charge  of  the  court 
authorized  the  jury  to  convict  upon  circumstantial  evidence  alone.  Held,  error; 
especially  in  view  of  the  character  of  evidence  adduced  on  the  trial.     Id. 

186.  This  prosecution  was  maintained  upon  an  Information  which,  in  substance,  charged 

that  the  accused,  by  intimidation,  etc.,  unlawfully  prevented  one  C.  from  remov- 
ing  a  fence,  the  property  of  C,  and  situated  on  C.*s  land.  The  proof  shows  that 
the  true  location  of  the  boundary  line  between  the  adjoining  lands  of  the  ac- 
cused was  the  subject  matter  of  dispute  between  them,  and  that  the  accused  re- 
fused  to  permit  C.  to  remove  and  rebuild  the  division  fence  until  the  division 
line  between  their  said  lands  had  been  located  by  survey.  The  evidence  prepon- 
derates  to  locate  the  dividing  line  as  claimed  by  defendant,  and  is  therefore  in- 
sufilcient  to  support  the  conviction.  The  rule  which  applies  in  theft  cases  is  held 
to  apply  to  the  facts  of  this  case,  viz. :  "Where  goods  are  taken  under  a  claim 
of  right,  if  the  prisoner  appears  to  have  had  any  fair  color  of  title,  or  if  the 
title  of  the  prosecutor  be  brought  into  any  doubt  at  all,  the  court  should  direct 
an  acquittal.'*  Such  disputes  should  not  be  settled  in  the  form  of  a  criminal 
proceeding.    Boyd  v.  State,  524. 

187.  A  person  charged  as  an  accomplice  to  crime  can  not  be  convicted  upon  evidence 

which  would  not  support  the  conviction  of  his  alleged  principal  of  the  crime 
charged.     Armstrong  f).  State,  626. 

188.  If  the  trial  develops  evidence  which  tends  to  support  both  of  two  counts  in  an  in- 

dictment, the  State  can  not  be  compelled  to  elect  upon  which  it  will  prosecute. 
Id. 

189.  As  a  defense  to  the  adre  fadas  the  sureties  on  the  bail  bond  of  S.  pleaded  that  S., 

prior  to  the  forfeiture  of  the  bond,  was  incaroerated  in  the  penitentiary  upon  a 
conviction  for  felony,  and  that  at  the  time  of  such  forfeiture  he  was  restrained 
of  his  liberty  by  process  of  law.  Held,  that  the  defense  thus  pleaded  devolved 
upon  the  sureties  the  bürden  of  proving  such  restraint.  Allee  v.  State,  531. 
140.  The  defense  set  up  by  the  sureties  was  established  prima  fade  by  showing  the  con- 
viction of  S.  of  a  felony,  and  his  confinement  in  the  penitentiary.  To  meet  this 
proof  the  State  was  permitted  to  read  in  evidence  the  deposition  of  the  Superin- 
tendent of  the  Penitentiary  to  the  effect  that  S.  escaped  from  the  penitentiary 
prior  to  and  was  at  large  at  the  time  of  the  forfeiture  of  the  bond.  To  this  evi- 
dence the  sureties  objected  that  the  escape  of  S.  had  not  been  pleaded  by  tbc 
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State,  and  that,  therefore,  it  responded  to  no  pleadings  in  the  case  and  shonld 
liave  been  excluded.  But  hdd,  that  the  proof  was  clearlj  in  rebattal  of  the 
prima  fade  proof  of  legal  restraint,  and  as  such  was  competent.    Id, 

141.  In  view  of  the  evidence  addaced  on  the  trial,  which  established  bejond  peradven 

ture  that  at  the  time  of  the  forfeitare  of  the  bond  the  prindpal,  S.,  had  esoaped 
and  was  at  large,  the  answer  relied  upon  by  the  sureties  presented  no  valid  de- 
fense to  the  forfeitare  of  the  bond.    Id, 

142.  To  the  introdaction  in  evidence  of  the  jndgment  nisi  the  sureties  objected  upon  the 

ground  of  yariance,  in  that  the  judgment  nUi  recited  a  Joint  judgment  against  the 
defendants,  whereas  the  9cire  facias  recited  a  Joint  and  several  judgment  against 
them.  Hdd,  that  the  objection  is  not  well  taken.  The  liabilitj  of  the  sureties 
on  a  bail  bond  being  both  Joint  and  several,  it  is  immaterial  whether  it  be  stated 
in  the  judgment  nisi  or  citation  to  be  Joint,  or  several,  or  Joint  and  several.  Id. 
148.  The  tri^  court  properly  permitted  the  defendant  to  recall  to  the  stand  ohe  P.,  the 
onl 7  proeecuting  witness  who  testified  directly  to  inculpatory  facts,  and  propound 
to  him  certain  questions  for  the  purpose  of  laying  a  predicate  whereon  to  impeach 
him.  But  having  laid  the  proper  predicate,  the  defendant  offered  the  impeachin^ 
testimony,  which  was  excladed  by  the  court  upon  the  groiind  that  by  recallin^ 
the  witness  the  defendant  made  him  his  own  witness,  and  therefore  could  not 
impeach  him.  Held,  error.  By  merely  recalling  the  witness  to  lay  the  predicate 
for  his  impeachment  the  defendant  did  not  vouch  for  his  credlbility,  nor  impair 
bis  right  to  impeach  him.    Bennett  v.  State,  589. 

144.  Having  laid  the  proper  predicate,  the  defendant  proposed  to  prove  by  one  S.  that 

recently  before  the  finding  of  this  indictment  the  witness  P.  told  him,  S.,  that 
**  as  soon  as  the  grand  jury  met  he  was  going  before  it  and  Indict  every  man  who 
had  gambled  in  the  Brazoe  bottom,  and  that  he  would  not  stop  there,  bat  would 
indict  those  who  had  not  gambled."  Held,  that  the  exclusion  of  the  propoeed 
proof  as  collateral  or  irrelevant  was  error.  It  was  competent  for  the  purpose  of 
showing  the  animus,  ill  will,  and  reckless  disregard  of  truth  of  the  impugned 
witness.     Id. 

145.  ''  Opinion  as  far  as  it  consists  of  a  Statement  of  an  effect  produced  on  the  mind 

becomes  primary  evidence,  and  hence  adm^ible  whenever  a  condition  of  things 
is  such  that  it  can  not  be  reproduced  and  made  palpable  to  the  jary/'  Theques- 
tion  arising  upon  the  apparent  ages  of  two  minors,  as  indicated  by  their  physical 
appearance,  the  court  under  the  above  rule  properly  permitted  the  State  to  ask 
a  witness  what  age  the  physical  appearance  of  the  minors  indicated  them  to  be, 
and  Ihe  witness  to  give  in  answer  the  Impression  made  upon  his  mind  by  the  phys- 
ical appearance  of  the  minors.  Note  the  opinion  for  the  distinction  between  Üiis 
and  Koblenschlag's  case,  28  Texas  Court  of  Appeals,  264.     Oamer  v.  State,  561. 

146.  On  a  trial  for  murder  the  State  was  permitted  to  introduce  in  evidence  a  piece  of 

paper  which  was  found  pinned  to  the  fence  of  the  deceased  at  the  point  whence 
the  fatal  shot  was  fired,  and  on  which  there  was  certain  writing  in  pencil.  The 
proved  handwriting  of  the  defendant  was  used  as  a  Standard  of  comparison. 
whereon  expert  witnesses  identified  the  handwriting  on  the  piece  of  paper  as 
that  of  the  defendant.  It  was  further  proved  that  the  piece  of  paper  was  a  leaf 
f rom  a  blank  book  found  in  the  hoase  of  defendant,  which  book  belonged  to  and 
was  used  by  him  to  write  in.  Held,  that  the  paper  and  the  writing  thereon  was 
properly  admitted  in  evidence.     Caldweü  v.  State,  566. 

147.  The  ruling  of  the  court  ref uslng  to  permit  the  defendant  to  reproduce  the  testi- 

mony of  one  Dr.  M.  as  delivered  on  a  former  trial  was  not  error,  the  other  proof 
showing  that  the  said  witness  was  living,  was  a  resident  of  this  State,  and  had 
been  attached  as  a  witness  in  this  cause.  If  surprised  by  the  testimony  of  the 
State's  medical  witness  D.,  and  he  desired  to  contradict  D.  by  the  testimony  of 
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the  absent  witness  M.,  tlie  defendant  should  have  applied  for  a  oontinuance  or 
postponement  of  the  trial.     Id, 

148.  Bill  of  exoeption  reserved  to  the  exclosion  of  evidence  which  is  so  far  indefinite  as 
not  to  disclose  the  purpose  and  object  of  the  excladed  testimony  is  insufficient  and 
is  entitled  to  no  oonsideratlon  on  appeal.     Graham  v.  BtaUt  582. 

148.  It  is  a  rule  of  evidence  that  "opinion  as  far  as  it  oonsists  of  a  Statement  of  an 
effect  produced  upon  the  mind  becomes  primary  evidence,  and  hence  admissible 
whenever  a  condition  of  things  is  such  that  it  can  not  be  reproduced  and  made 
palpable  to  the  juiy. "  It  was  objected  in  this  case  that  the  trial  court  permitted 
the  State  to  ask  a  witness  to  descril)e  certain  bruises  foiind  upon  the  forehead 
and  chin  of  the  deceased,  and  whether  they  were  "  made  with  a  hard,  rough  sub- 
stance  or  otherwise;"  and  theu  permitted  the  witness  to  answer  that  the  ''said 
bruises  seemed  to  have  been  made  with  a  hard,  rough  substance.'*  Hdd,  that 
the  objection  points  out  no  material  error.     Id. 

150.  See  the  opinion  for  the  subetance  of  evidence  hdd  insufficient  to  support  a  convic- 

tion  under  artice  210  of  the  Penal  Code  for  ''convejing  a  knife  into  the  countj 
jail  to  aid  the  escape  of  a  prisoner,  said  knife  being  useful,"  etc.,  because  insuf- 
ficient  to  establish  the  unlawf  ul  intent  or  the  alleged  "  useful "  character  of  the 
knife.    Poneio  v,  State,  104. 

151.  In  view  of  the  proof  adduced  on  the  trial,  the  conrt  erred  in  rejecting  evidence  to 

the  effect  that  a  few  days  prior  to  the  homicide  the  deceased  made  an  unpro- 
voked,  violent  attack  npon  him  with  a  knife,  and  attempted  to  take  bis  life. 
Jaeki(mv.  State,  m- 

•fihMLTiniTiiTig  Courts.    See  Fraetice,  112. 

Ezception«. 

1.  Bill  of  exceptions  must  show  affirmativelj  that  testimony  objected  to  went  to  the 

juiy,  otherwise  the  question  will  not  be  reviewed  on  appeal.  tfackton  v.  State,  148. 

2.  The  ruling  of  the  conrt  ref using  an  application  for  continuance  will  not  be  con- 

aidered  on  appeal  in  the  abeence  of  a  bill  of  exceptions.     Wampler  v.  State,  352. 

Ezhibiting  Oaming  Table. 
On  their  trial  for  exhibiting  a  gaming  table  the  defendants  requested  the  trial  conrt 
to  instruct  the  jury  as  foUows:  *  ♦  *  "If  you  find  from  the  evidence* 
that  the  defendants  owned  a  pool  table  upon  which  games  were  played  some- 
times  for  the  table  fees,  but  that  the  defendants  did  not  keep  or  exhibit  the  table 
for  gaming  purposes,  or  had  any  knowledge,  or  might  by  the  use  of  reasonable 
diligence  have  known  that  the  table  was  being  used  by  the  players  for  gaming 
purposes,  then  it  will  be  your  duty  to  acquit  defendants."  Held,  that  the  said 
special  charge  announcing  a  correct  principle  of  law,  which  responded  to  the 
proof  in  the  case,  its  ref  usal  was  error.     Smith  and  Erwin  v,  State,  102. 

Express  Malice.    See  Malice,  £. 

Fact  Cases. 

1.  Evidence  insufficient  to  support  conviction  for  accomplice  to  theft.   West  v.  State,  1. 

2.  Evidence  insufficient  to  support  conviction  for  theft.     Donahoe  X).  State,  12. 

8.  Evidence  insufficient  to  support  murder  of  the  second  degree.     Wood  v.  State,  14. 

4.  Evidence  sufficient  to  support  murder  of  the  second  degree.     Watson  v.  State,  84. 

5.  Evidence  insufficient  to  support  conviction  for  theft.    Jones  v.  State,  42. 

6.  Evidence  insufficient  to  support  conviction  for  theft.     Roguemore  v.  State,  56. 

7.  Evidence  sufficient  to  support  conviction  for  rape.     Wood  v.  State,  61. 
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8.  Evidence  insufficient  to  support  murder  of  tbe  firet  degree.    PuUen  «.  ßtaUf  114. 

9.  Evidence  sufficient  to  support  oonviction  for  manslaughter.    Gudd  v.  State,  124. 

10.  Evidence  insufficient  to  support  conviction  for  carrying  a  pistol.    C(deman  v. 

State,  178. 

11.  Evidence  sufficient  to  support  conviction  for  theft.     Huffman  v,  State,  174. 

12.  Evidence  insufficient  to  support  conviction  for  theft.     Schnavheri  u.  Stale,  222. 

13.  Evidence  sufficient  to  support  oonviction  for  receiving  stolen  property.     MeFad- 

den  V.  State,  241. 

14.  Evidence  sufficient  to  support  murder  of  the  first  degree.     GaUaher  v,  ^ate,  247. 

15.  Evidence  sufficient  to  support  murder  of  the  first  degree.    QCminor  f>.  State,  ^8. 

16.  Evidence  insufficient  to  support  fomication  as  charg«d.     Thomas  and  Jftickelroy 

V,  State,  300. 

17.  Evidence  sufficient  to  support  capital  conviction  for  murder.    Smith  «.  State,  309. 

18.  Evidence  insufficient  to  support  conviction  for  theft.     Bennett  v,  Staie,  342. 

19.  Evident  insufficient  to  support  conviction  for  driving  stock  from  ränge.   Lopez  f). 

Stau,  MS. 

20.  Evidence  sufficient  to  support  capital  conviction  for  murder.  Murphy  v.  State,  850. 

21.  Evidence  sufficient  to  support  capital  conviction  for  murder.  Galdweü  v.  SteUe,  566. 

Forgery. 

1.  Article  431  of  the  Penal  Code  provides  as  follows:  *'  He  is  guilty  of  forgery  who, 

without  lawßd  auüumty,  and  with  intent  to  injure  or  defraud,  shall  make  a 
f  alse  instrument  in  writing,  purporting  to  be  the  act  of  another,  in  such  manner 
that  the  false  instrument  so  made  would  (if  the  same  were  true)  have  created, 
increased,  diminished,  discharged,  or  defeated  anypecuniary  Obligation,  or  would 
have  transferred,  or  in  any  manner  have  affected  any  property  whatever."  Arti- 
cle 438  of  the  same  Code  reads  as  follows:  "  By  an  instrument,  which  would 
'  have  transferred,  or  in  any  manner  have  afEected '  property,  is  meant  every 
species  of  conveyance,  or  undertaking  in  writing,  which  supposes  a  right  in  the 
person  purporting  to  execute  it,  to  dispose  of ,  or  change  the  character  of  prop- 
erty of  every  kind,  and  which  can  have  such  effect  when  genuine."  Held,  that 
within  the  purview  of  the  said  articles  an  order  for  the  delivery  of  a  diploma 
issued  by  the  Board  of  Directors  of  the  Prairie  View  State  Normal  Institute,  is 
the  subject  of  forgery,  the  same  Coming  within  the  dieaning  of  the  last  clause 
of  Article  438.     Alexander  v.  State,  186. 

2.  The  alleged  forged  instrument  reads  as  follows:    »'Mrs.  A.  C.  Neal:    Please  send 

my  diploma  to  me  by  this  young  man.  W.  W.  Wolfe."  It  is  set  out  in  the  in- 
dictment  as  follows:  *'  Mrs.  A.  C.  Neal:  Please  send  my  diploma  lo  me  by  this 
young  man  (meaning  T.  S.  Alexander).  (Signed)  W.  W.  Wolfe."  The  defense 
objected  to  the  instrument  when  offered  in  evidence  because  of  variance  between 
it  and  the  indictment.  Held,  that  the  words  in  parenthesis,  as  they  appear  in 
the  indictment,  were  properly  inserted  by  way  of  innuendo,  explanatory  of  the 
instrument,  and  do  not  constitute  a  variance;  wherefore  the  objection  was  prop- 
erly overruled.     Id. 

3.  See  the  opinion  for  the  substance  of  absent  testimony  set  out  in  a  mution  for  con- 

tinuance  held,  in  view  of  the  proof  on  the  trial,  to  have  entitled  the  accused  to 
a  new  trial,  the  continuance  having  been  refused.     Sweet  v.  State,  223. 

4.  See  the  Statement  of  the  case  for  the  substance  of  evidence,  in  view  of  which 

the  trial  court  erred  in  omitting  to  instruct  the  jury  in  accordance  with  article 
441  of  the  Penal  C^e,  to  the  elfect  that  if  the  defendant,  in  making  the  alleged 
forged  order,  if  he  did  make  it,  acted  under  an  authority  which  he  had  good 
reason  to  believe,  and  actually  did  believe  to  be  sufficient,  he  would  not  be  guilty 
of  forgery,  though  the  authority  was  in  fact  insufficient  and  void.     Id. 
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Tormer  Acquittal  or  Conviction. 

An  inyariable  rule  is  stated  as  foUows:  When  tbe  time  is  carved  (as  in  tliis  case), 
the  offense  being  continaous,  whether  or  not  there  be  a  plea  of  former  acquittal 
or  conviction,  tbe  proof  must  be  confined  to  acts  done  witbin  tbe  time  alleged; 
and  if  tbe  proof  is  confined  to  tbe  time  carved,  and  no  part  of  tbe  time  tbuscarved 
has  been  covered  by  a  former  conviction  ander  an  indictment  involving  tbe  wbole 
or  a  part  of  tbe  time  alleged  in  tbe  pending  indictment,  tben  tbe  plea  of  former 
conviction  will  not  aviul.  But,  on  tbe  otber  band,  if  any  part  of  tbe  time  al- 
leged in  tbe  pending  indictment  bas  been  used  by  or  ander  anotber  indictment — 
wbetber  it  be  a  carving  or  non-carving  indictment  is  inmiaterial — ^tbe  plea  will 
prevail.  Tbis  indictment  cbarged  tbe  oflfense  to  bave  been  committed  on  October 
22, 1887,  and  on  eacb  day  tbereafter  until  October  28, 1887.  In  bar  to  tbis  prose- 
cation  tbe  defendant  pleaded  ber  former  conviction  ander  an  indictment  f or  keep- 
ingtbeboase  from  Febraary  1,  1888,  antil  February  29,  1888.  Held,  tbat  tbe 
plea  was  not  availa^le.    Fleming  v,  State,  284. 

Tormer  Jeopardy.    See  Charge  ofthe  Court,  69. 

1.  Tbe  previous  trial  of  tbe  accased  resulted  in  a  disagreement  of  tbe  jary.  Tbe  de- 
fendant in  person  expressly  agreed  to  tbe  discbarge  of  the  jary  apon  condition, 
wbicb  was  complied  witb,  tbat  tbe  case  sboald  stand  continaed  antil  tbe  next 
term  of  tbe  court.  On  tbis  trial  tiie  accused  pleaded  bis  said  former  trial  as 
jeopardy.  Held,  tbat  tbe  plea  was  witboat  merit,  tbere  being  no  rule  of  law 
probibiting  tbe  discbarge  of  a  jary  by  tbe  personal  consent  of  tbe  accased. 
Arcia  v,  State,  198. 
a.  Jeopardy  is  a  special  plea,  and  tbe  bürden  of  proving  it  reets  upon  tbe  accused. 
In  tbis  case  tbe  court,  in  view  of  tbe  proof  on  the  issue,  properly  directed  tbe 
Jury  to  find  against  tbe  truth  of  tbe  plea,  and  refused  special  Instructions  sab- 
mitting  the  plea  to  the  Jury.     (yConnor  v.  State,  288. 

Tomication. 

1.  Fomication  may  be  committed  (botb  parties  being  unmarried)  in  one  of  two 

modes:  1.  By  living  togetber  and  camal  intercourse  with  eacb  otber.  2.  By 
habitual  camal  intercourse  with  eacb  other  without  living  togetber.  Tliomas 
and  Muckelroy  v.  State,  800. 

2.  "  Living  togetber  means  tbat  tbe  parties  dwell  or  reside  togetber;  abide  togetber 

in  tbe  same  babitation  as  a  common  or  Joint  residing  place."    Mitten's  case,  24 
Texas  Ct.  App.,  846,  and  Bird's  case,  27  Texas  Ct.  App.,  635,  approved.     Id. 
8.  See  tbe  opinion  for  tbe  substance  of  evidence  held  insufficient  to  support  a  con- 
viction for  fomication  by  living  together  in  camal  intercourse.    Id 

Traxidvlent  Disposition  of  Mortgaged  Property. 

1.  See  tbe  Statement  of  tbe  case  for  charging  part  of  an  indictment  ?ield  sufficient  to 

Charge  the  offense  of  fraudulently  disposing  of  mortgaged  property.  Martin  v. 
State,  364. 

2.  It  is  an  exception  to  tbe  general  rule  of  evidence  tbat  testimony  irrelevant  to  tbe 

offense  on  trial  may  be  admitted  when  it  becomes  necessary  to  prove  motive, 
intent,  or  knowledge  on  tbe  part  of  tbe  defendant.  Tbe  mortgage  in  this  case 
described  otber  property  tban  tbat  alleged  in  tbe  indictment,  and  tbe  court  per- 
mitted  tbe  State  to  prove  tbe  sale  by  tbe  defendant  of  the  said  otber  property 
prior  to  tbe  sale  cbarged  in  tbe  indictment.  Held,  tbat  tbe  evidence  was  prop- 
erly admitted  upon  the  question  of  motive,  to  wbicb  purpose  it  was  specifically 
limited  by  tbe  cbarge.  Id. 
8.  Charge  of  the  court  instructed  tbe  jury  as  foUows:  "If  you  sbould  find  tbat  the 
defendant  disposed  of  the  com  described  in  tbe  indictment,  but  you  have  a  rea- 
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sonable  doubt  ab  to  tlie  com  bein^  raised  on  tlie  McLaine  fann,  tben  yoa  can  not 
find  the  defendant  guilty  of  tbe  fraudulent  disposition  of  tbe  com;  bat  in  this 
connection  I  instruct  you  that  If  tbe  evidence  bbows  you  beyond  a  reasonable 
doubt  that  the  farm  on  which  the  coro  was  raised  was  known  as  the  McLame 
fam  as  well  asthe  McNamee  farai,  that  would  be  sufficient  proof  to  sustain  the 
allegation  in  the  indictinent  as  to  the  naiue  of  the  farm,  although  the  proof  shoold 
show  that  the  farm  was  also  known  as  the  McNamee  farm. "    Held,  oorrect.   Id. 

Grand  Jury. 

Objectlon  to  the  qualification  of  a  person  proposed  to  be  impaneled  as  a  grand  jaror 
can  be  made  by  challenge.  and  in  no  other  manner.  The  intimation  in  VVoods's 
case,  26  Texas  Court  of  Appeals,  490,  that  such  an  objection  can  be  raised  by 
motion  to  set  aside  the  indictment  is  a  mere  dictvm;  or  at  all  events  is  not  tbe 
law.  Subdlvision  2  of  article  523  of  the  Code  of  Procedure  which  provides  that 
a  motion  to  set  aside  an  indictment  upon  the  ground  that  a  person  not  authorized 
by  law  was  present  when  the  grand  jury  were  deliberating  upon  the  accusatkm 
against  the  defendant,  etc. ,  applies  only  to  persons  who  were  not  impaneled  as 
grand  Jurors.    Dosi  v,  State,  506. 

Habeas  Corpus. 

1.  Pending  indictment  for  murder  committed  in  Waller  Covnty  the  relator  sued  out 

a  writ  of  liabeas  corpus,  upon  the  hearing  of  which  he  was  remanded  witbout  bau. 
Indictment  was  then  presented  against  bim  and  the  same  isoow  pendlng  on  change 
of  venue  in  the  Criminal  District  Court  of  Harris  County.  The  writ  in  this  in- 
stance,  based  upon  newly  discovered  evidence,  was  sued  out  before  the  judge  of 
the  Criminal  District  Court  of  Harris  County,  and  was  made  retumable  to  and 
was  heard  by  him,  and  bail  was  again  ref  used.  Udd,  that  the  writ  was  prop- 
erly  awarded,  but  should  have  been  made  retumable  to  and  should  have  been 
heard  by  the  judge  of  the  District  Court  of  Waller  County  under  the  provisions 
of  article  137  of  the  Code  of  Criminal  Procedure,.  which  requires  that  afler  in- 
dictment has  been  found  a  writ  of  Iiabeas  eorpits  in  the  case  must  be  ordered  re- 
tumed  for  hearing  to  the  county  wherein  the  offense  was  committed.  Note  the 
the  distinction  between  this  and  Walker's  case,  3  Texas  Court  of  Appeals,  668. 
Ex  Parte  Spnngfield,  27. 

2.  Section  11  of  the  Bill  of  Rights  provides:     "All  prisoners  shall  be  bailable  by 

sufficient  sureties,  unless  for  capital  offenses,  where  the  proof  is  evident.*'  Art- 
icle 55  of  the  Penal  Code  defines  a  "capital  offense"  as  one  "for  which  the 
highest  penal ty  is  death,"  and  article  609  of  the  Penal  Code  declares  murder  in 
the  first  degree  to  be  a  capital  offense.     Ex  Parte  Walker,  246. 

8.  It  is  a  sound  legal  principle  that  "  whenever  the  death  penalty  is  abolished  by  law. 
the  offense  to  which  it  was  attached  is  no  longer  a  capital  offense.'*  Under  our 
Statutes  (Penal  Code,  article  35,)  a  person  who  commits  murder  in  the  first  de- 
gree before  he  arrives  at  the  ageof  seventeen  years  can  not  be  punished  capitally, 
that  is,  with  death.  By  force  of  the  Statute,  murder  of  the  first  degree,  com- 
mitted by  a  person  under  the  age  of  seventeen  years,  is  not  a  capital  offense, 
and  is  therefore  bailable.    Id. 

4  The  Constitution  of  this  State  empowers  district  judges  to  issue  the  writ  of  Jiabeas 
corpus  in  felony  cases,  and  the  power  thus  oonferred  carries  with  it  the  Jurisdic- 
tion to  hear  and  determine  the  rights  involved  in  the  writ.  Ex  Parte  Angus,  293. 

5.  Unless  otherwise  limited  by  law  the  Jurisdiction  of  a  district  judge  as  to  the  sub- 
ject  matter  involved  in  the  writ  of  liaJbeas  corpus  is  co^xtensive  with  the  limlts 
of  the  State.    He  can  issue  the  writ  of  habeas  corpus  to  the  offioers  of  any  oounty 
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in  the  State;  and,  sitting  in  Chambers,  he  may  try  the  writ  in  any  county  in  this 
State,  onless  prohibited  by  law.     Id. 

6.  When,  as  in  this  case — ^the  writ  involving  a  chargeof  felony — the  Jurisdiction  of 
the  district  judge  of  the  subject  matter  of  the  writ  is  beyond  question,  no  ques- 
tion  can  be  raised  as  to  his  Jurisdiction  of  the  person  of  the  relator,  the  relator 
having  oonsented.    Id. 

11.  On  Jannarj  19,  1889,  separate  indictments  for  the  murder  of  B.  were  retumed 
agÜDst  the  relator  and  J.,  and  filed  in  the  District  Court  of  Dallas  County,  the 
whole  of  which  county  at  that  time  comprised  the  Fourte«nth  Judicial  District. 
In  February,  1889,  the  Legislature  created  the  Forty-fourth  Judicial  District, 
comprising  a  part  of  Dallas  County,  to  the  judgeship  of  which  new  district  the 
Hon.  C.  F.  Tucker  was  appointed.  He  took  the  oath  of  offlce,  and  caused  his 
commission  to  be  entered  upon  the  minutes  of  the  new  District  Court  on  July  6, 
1889.  When  the  act  creating  the  new  District  Court  went  into  effect,  the  clerk 
of  the  District  Court  of  Dallas  County,  in  pursuance  of  the  said  act,  made  from 
the  docket  of  the  Fourteenth  Judicial  District  Court  the  the  docket  of  the  old  and 
the  new  District  Courts,  apportioning,  under  the  altemating  System  prescribed 
by  the  act,  the  indictment  against  the  relator  to  the  Fourteenth,  and  the  indict- 
ment  against  J.  to  the  Forty-fourth  Judicial  District  Court.  On  June  20,  1889, 
J.  applied  for  and  was  granted  a  writ  of  habeas  corpus  by  the  Hon.  R.  K  Burke, 
judge  of  the  Fourteenth  Judicial  District,  who  made  the  same  retumable  before 
him  on  July  12,  1889.  Thehearing  of  the  same,  however,  was  postponed  until 
July  81.  On  June  19  the  relator  applied  to  Judge  Burke  for  the  writ  of  /labea» 
•corpus,  which  was  granted  and  made  retumable  before  him  on  July  81.  Judge 
Burke  being  absent  on  the  said  July  81,  Judge  Tucker,  on  the  request  of  Judge 
Burke,  heard  the  cases  together  in  Chambers,  and  remanded  the  relator  and 
awarded  bail  to  J.  The  record  shows  the  consent  of  the  relator  to  the  hearing 
of  his  writ  by  Judge  Tucker.  From  this  judgment  the  relator  appealed,  and  the 
"Tucker  record"  is  before  this  court.  On  August  8,  1889,  repudiating  Judge 
Tucker's  Jurisdiction,  the  relator  applied  to  Judge  Burke  again  for  the  writ  of 
habeas  corpus;  its  issuance  was  waived  by  the  sheriff,  and  at  the  hearing,  on 
October  7,  1889,  Judge  Burke,  with  aD  the  evidence  before  him,  refused  to  pass 
upon  the  question  of  Judge  Tucker's  Jurisdiction,  and  remanded  the  relator  to 
custody,  from  which  judgment  the  relator  appeals  on  the  *'  Burke  record."  Re- 
lying  upon  article  187  of  the  Code  of  Procedure,  which  provides  in  effect  that  the 
writ  of  Tiabeas  corpus  awarded  after  indictment  must  be  made  retumable  in  the 
county  where  the  offense  was  committed,  the  counsel  for  the  relator  contend  that, 
there  being  two  District  Courts  in  Dallas  County,  the  writ  awarded  after  indict- 
ment, within  the  meaning  of  the  said  article  187,  must  be  retumed  to  the  District 
Court  in  which  the  indictment  was  pending;  or,  that  court  not  being  in  Session, 
then  before  the  judge  of  that  court,  citing  article  188  of  the  Code  of  Procedure 
in  Support  of  the  propositions.  Beld,  that  the  propositions  are  not  tenable,  and 
that  the  said  artice  138  is  merely  directory.  Note  that  the  court  upholds  the 
Jurisdiction  exercised  by  Judge  Tucker,  and  the  validity  of  the  proceedings  be- 
fore him.    Id. 

6.  Failing  and  ref using  to  abide  his  agreement,  the  relator  was  arrested  on  a  capias 
pro  fine  and  placed  in  custody.  He  sued  out  the  writ  of  habeas  corpus  for  dis- 
charge.  but  upon  the  hearing  of  the  same  by  the  county  judge  he  was  remanded 
to  custody.  Held,  that,  under  the  facts  of  the  case,  the  ruling  was  error.  Ex 
Parte  Hunt,  361. 

^.  In  fixing  the  amount  of  bail  in  a  giyen  case  the  judge  or  magistrate,  amongst 
other  things,  must  be  govemed  by  the  nature  of  the  offense  and  the  circum- 
stances  under  which  it  was  committed.     In  this  proceeding  for  bail  the  State 
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admitted  the  offense  charged  to  be  bailable,  whereapon  the  relator  proposed  to 
adduce  evidence  as  to  the  nature  of  the  offense  and  the  circumstances  ander 
which  it  was  committed,  which  evidence  was  rejected  by  the  jadge  below.  Held, 
error.  Ex  Parte  Campbell,  876. 
10.  By  Provision  of  article  1502  of  the  Revised  Statutes,  the  March  Term,  1890,  of  the 
Criminal  District  Court  of  Galveston  County  commenced  on  the  first  Monday  of 
that  month,  and,  as  under  the  said  article  it  could  not  continue  beyond  four 
weeks,  it  expired  at  12  o'clock  on  the  night  of  Saturday,  March  29,  1890.  After 
that  hour  it  had  no  existence  as  a  court  for  that  term,  and  could  enter  no  order, 
judgment,  ruling,  decree,  or  sentence  from  which  an  appeal  would  lie  to  the 
appellate  court.  To  avoid  a  verdict  and  sentence  received  and  pronounced  on 
Sunday  moming  after  the  expiration  of  the  term,  thB  relators  in  this  case,  being^ 
without  appeal,  resort  to  this  court  for  the  writ  of  habe€U  corpus,  Held,  that  the 
proceeding  is  correct,  and  the  writ  must  be  granted.   £hc  Parte  Juneman,  486. 

Hearsay  Evidence.    See  BMdence,  7, 

"Home."    See  Carrying  Pütol,  2, 

House  of  Oorrection  and  Beformatory. 

1.  Section  12  of  the  Actof  April  2, 1889,  entitled  "An  act  to  provide  for  the  more 

efficient  govemment  and  maintenance  of  the  House  of  Correction  and  Refomi- 
atory  at  Gatesville,"  provides  that  *•  the  jury  convicting  shall  say  in  their  ver- 
dict whether  the  convict  shall  be  sent  to  the  reformatory  or  the  penitentiary. '"^ 
It  further  limits  to  confinement  in  the  reformatory  a  convict  who  is  not  more 
than  sixteen  years  old,  and  whose  term  of  imprisonment  is  assessed  at  not  more 
than  five  years.  This  act  is  mandatory,  and  it  devolves  upon  the  trial  court,  in 
the  trial  of  Infant  offenders,  to  give  it  in  charge  to  the  jury.  Washington  v. 
State,  411. 

2.  In  this  case — ^the  trial  being  for  theft — ^the  evidence  showed  the  def endant  but  thlr- 

teen  years  old.  The  charge  of  the  court  as  to  penalty  instructed  the  jury  to 
assess  imprisonment  in  the  penitentiary  if  they  found  the  defendant  guilty.  A 
verdict  of  guilty  with  four  years  in  the  penitentiary  was  retumed,  and  sentenoe 
to  the  reformatory  was  entered  by  the  court.  Held,  that  the  charge  as  given, 
and  the  Omission  to  charge  the  provisions  of  section  12  of  the  Act  of  April  3, 
1889,  constituted  fundamental  error.  Id. 
8.  To  the  constitutionality  of  section  12  of  the  Act  of  April  2,  1889,  the  State  objects. 
that  it  is  not  embraced  within  the  subject  of  the  act  as  expressed  in  the  title,  a& 
required  by  section  35  of  article  3  of  the  Constitution,  and  that  it  is  not  an  amend- 
ment  to  any  provision  of  our  Code,  and  that  it  was  not  within  the  power  of  the 
Legislature  to  alter  or  in  any  way  change  the  provisions  of  the  Code  except  by 
amendment  enacted  in  accordance  with  article  3  of  the  Constitution.  But  Juld, 
that  the  positions  are  not  well  taken,  and  the  enactment  is  constitutional.     Id. 

Idem  £k>nan8.    See  Charge  of  the  Court,  HS. 

**  Wilkin"  and  *'  Wilkins"  are  not  the  same  name  and  are  not  idem  sonana,  and  this 
variance  between  the  names  as  recited  in  the  scire  facias,  judgment  nisi,  and 
the  bond.  is  fatal  to  the  judgment  in  this  case.    Brown  et  al.  v.  State,  65. 

Illegal  Marking  and  Branding  Stock,  etc. 

"  Illegal  marking  and  branding"  of  animals  is  not  eo  nomine  an  offense  against  the 
lawsof  this  State,  and  an  Indictment  to  charge  the  offense  as  properly  defined,  or 
a  bail  or  appearance  bond  to  be  valid  under  such  a  charge,  must  allege  the  oonsttt> 
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uent  elements  of  tbe  offense,  to-wit,  that  the  accQsed  marked  and  branded  any  of 
the  animals  enumerated  in  the  Statute,  tbe  same  *'  not  being  bis  own,  and  witb- 
ont  tbe  consent  of  tbe  owner,  and  witb  intent  to  defraud."  Tbe  bail  bond  in 
tbis  case  described  tbe  offense  as  "illegally  marking  and  branding  one  bead  of 
neat  cattle.*'    Heldy  insufficient.     Cresap  v,  StcUe,  529. 

Illegal  Practice  of  Medicine. 

ünder  tbe  proof  in  tbis  case  tbe  trial  court  erred  in  refusing  to  instruct  tbe  Jury, 
in  effect.  tbat  if  tbe  defendant  at  tbe  time  be  practiced  medicine,  äs  cbarged 
against  bim  in  tbe  Information,  labored  under  tbe  mistake  tbat  bis  certificate  bad 
been  filed  for  record  in  Van  Zandt  County,  and  if  said  mistake  did  not  arise  from 
want  of  proper  care  on  bis  part,  be  was  entitled  to  be  acquitted.  Fettet  v.  State,  240. 

Impeaching  Testimony.    See  Evidence,  144. 

It  is  no  longer  an  open  question  tbat  a  witness  wbo  testifies  tbat  be  bas  no  recol- 
lection  of  baving  made  contradictory  Statements  imputed  to  bim  may  be  im- 
peacbed  by  proof  of  sucb  contradictory  Statements.     Levy  v.  Stete,  203. 

Impeachment  of  Witness.    See  Evidence,  14S. 

Implied  Malice.    See  MaUce. 

Incompetent  Juror.    See  Jury  Law,  16. 

Indecent  Exhibition  of  the  Person  of  Another,  etc. 
Tbe  "  person,"  as  tbat  term  is  used  in  article  848  of  tbe  Penal  Code,  refers  to  those 
parts  of  tbe  buman  anatomy  wbicb  can  not  be  appropriately  exbibited  in  public. 
Tbe  indictment  in  tbis  case  cbarged  tbat  tbe  defendant  made  an  "obsoene  and 
indecent  exbibition  of  tbe  persons  of  otbers,"  etc.  Tbe  proof  tends  to  sbow  tbat 
at  a  public  assemblage  of  people  be  pinned  to  tbe  backs  of  coats  wom  by  two 
persons  a  placard  on  wbicb  vulgär  and  obscene  words  were  written.  Held,  tbat 
tbe  proof  does  not  support  tbe  allegation  in  tbe  indictment.    Tucker  v.  State,  541. 

Indictment.    See  Burglary,  8;  Evidenee,  1S8;  Illegal  Marking  and  Branding  Stock; 
Maliciom  Mischief;  Perjury,  1,  S,  9;  Theft,  3, 

1.  To  tbe  indictment  transferred  from  tbe  District  to  tbe  County  Court  it  was  ob- 

jected  tbat  tbe  printed  endorsement  on  tbe  back,  to-wit,  "  Certified  copy  of  in- 
dictment, class  No.  2,**  sbows  tbe  same  to  be  a  copy  and  not  tbe  original  indict- 
ment But  lield  tbat  tbe  said  endorsement  being  neitber  signed  nor  otberwise 
autbenticated,  tbe  objection  is  not  well  taken.     Baker  «.  State,  5. 

2.  Indictment  for  murder  described  tbe  deceased  as  tbe  "Infant  cbild  of  Essie  Pur- 

year,  said  cbild  being  witbout  name.''  Held  sufficient,  and  tantamount  to  tbe 
allegation  tbat  tbe  name  of  tbe  deceased  was  unknown  to  tbe  grand  Jurors. 
Puryear  v.  State,  73. 

8.  By  tbe  provisions  of  tbe  Act  of  Marcb  8,  1878  (Penal  Code,  art.  742a),  tbe  con- 
version  of  property  subsequent  to  its  lawful  acquisition  is  made  tbeft;  but  to 
autborize  a  conviction  for  sucb  tbeft  tbe  indictment  must  cbarge  conversion  by 
tbe  bailee.  Proof  wbicb  would  sustain  a  conviction  for  tbeft  as  defined  by  said 
article  would  not  support  a  con^iction  under  an  indictment  for  general  tbeft. 
:N'khoh  V.  State,  105. 

4.  Tbeft  from  tbe  person  is  an  offense  separate  and  distinct  from  general  tbeft,  and 
a  conviction  tberefor  can  not  be  bad  under  an  indictment  for  general  tbeft.    Id, 

6.  It  is  a  well  settled  rule  of  criminal  pleading  tbat  allegations  not  essential  to  con- 
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stitute  tbe  offense,  and  wbich  might  be  entirely  omitted  withoat  affecting  the 
Charge  against  the  defendant  and  without  detriment  to  the  indictment,  are  treated 
as  mere  surplusage  and  maj  be  entirely  disregarded.  Tbe  indictment  in  tbis 
case  chargee  as  follows:  "  Tom  Chidd,  on  or  about  August  ^,  1888,  and  an- 
terior to  the  presentment  of  tbis  indictment,  in  the  countj  and  State  aforesaid, 
did  -then  and  there  unlawfully  and  with  malice  aforetbought  kill  and  murder 
Campbell  Taylor  bj  cutting  and  stabbing  bim,  the  said  Campbell  Taylor,  with 
•  a  knife,  inflicting  upon  htm,  the  said  CampbeU  Taylor^  otu  m&rtal  toound,  from 
tohich  mortui  wound  he,  said  CampbeU  Taylor,  düd,** etc.  Held,  that  eliminating 
the  words  italicised,  which  under  tbis  rule  are  mere  surplusage,  the  indictment 
oonforms  to  Xo.  888  of  Willson's  Criminal  Forms,  and  is  suificient.  Cudd  v. 
State,  124. 

6.  While  it  is  essential  that  tbe  indictment  allege  the  offense  to  have  been  committed 

at  a  date  anterior  to  its  filing,  and  within  the  period  of  limitation,  it  is  not  essen- 
tial that  tbe  proof  shall  show  the  offense  to  baye  been  committed  upon  the  par- 
ticular  day  alleged.  It  will  suffice  if  it  shows  that  it  was  committed  before  the 
indictment  was  presented  and  before  limitation  intervened.     Id. 

7.  Allegation  in  an  indictment  for  murder  that  the  accused  killed  the  deceased  on  a 

oertain  day  implies  that  the  deceased  died  on  that  day.  And  under  the  rule  above 
announced,  it  is  not  an  objection  tenable  upon  the  ground  of  variance  that  the 
oourt  admitted  proof  that  altbough  the  mortal  wound  was  inflicted  on  tbe  day 
alleged  in  the  indictment,  the  deceased  did  not  in  fact  die  on  that  day,  but  Un- 
gered  and  languished  for  several  days  thereafter  before  he  died.     Id. 

8.  In  charging  the  appellant,  as  the  treasurer  of  Palo  Pinto  County,  with  the  offense 

of  misapplying  the  county  funds,  as  that  offense  is  defined  by  article  103  of  the 
Penal  Code,  the  indictment  described  the  property  as  follows:  "  Five  thonsand 
five  hundred  dollars  in  money,  the  same  being  then  and  there  current  money  of 
the  United  States,  and  of  the  value  of  five  thousand  five  hundred  dollars,  which 
said  money  was  then  and  there  the  property  of  the  said  Palo  Pinto  County. " 
Meld,  that  the  said  description  is  sufficient.    Letds  v.  State,  140. 

9.  A  murder  committed  with  ''malice  aforetbought "  is  necessarily  an  unlawful  kill- 

ing,  and  therefore  it  is  not  necessary  that  an  indictment  for  murder  shall  charge 
that  the  killing  was  unlawful.  Conforming  to  No.  888  of  Willson's  Criminal 
Forms,  the  indictment  in  tbis  case  is  sufificient.    Mail  v.  State,  146. 

10.  Indictment  for  murder  is  sufficient  as  to  the  allegation  of  malice  if  it  all^es 

"malice  aforetbought,"  and  need  not  allege  "express  malice."  Nor  need  it 
allege  specifically  whereat  upon  the  body  the  mortal  wound  was  inflicted.  Gie- 
bel V.  State,  151. 

11.  Article  481  of  the  Penal  Code  provides  as  follows:   "  He  is  guilty  of  forgery  who, 

without  laiüful  autJumiy,  and  with  intent  to  injtire  or  defraud,  shall  make  a  false 
instrument  in  writing,  purporting  to  be  the  act  of  another,  in  such  manner  that 
the  false  Instrument  so  made  would  (if  tbe  same  were  true)  have  created,  in- 
creased,  diminished,  discbarged,  or  defeated  any  peeuniary  Obligation,  or  would 
have  transferred,  or  in  any  manner  have  affected  any  property  whatever."  Arti- 
cle 438  of  the  same  Code  reads:  *'  By  an  Instrument,  which  would  *  have  trans- 
ferred, or  in  any  manner  have  affected '  property,  is  meant  every  species  of  con- 
veyance,  or  undertaking  in  writing,  which  supposes  a  right  in  the  person 
purporting  to  execute  it,  to  dispose  of ,  or  change  the  character  of  property  of 
every  kind,  and  which  can  have  such  effect  when  genuine."  Held,  that  within 
the  purview  of  the  said  artijcles  an  order  for  tbe  delirery  of  a  diploma  issued  by 
the  Board  of  Directors  of  the  Prairie  View  State  Normal  Institute,  is  the  subject 
of  forgery,  the  same  coming  within  the  meaning  of  the  last  clause  of  article  438. 
Alexander  v.  State,  186. 
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12.  Indictment  snfficient  to  cbarge  robbery.     Clark  f>.  State,  189. 

18.  Conforming  to  tbe  rule  tbat  a  defendant  can  be  charged  in  tbe  same  oount  with 
felonions  acts  witb  respect  to  several  parties  if  thej  comprise  a  Single  transaction, 
the  indictment  in  tbis  case  cbarged  tbe  simultaneoos  robbery  of  C.  of  a  pistol, 
and  of  T.  of  money,  alleging  tbe  ownersbip  and  possession  of  tbe  pistol  in  C. , 
and  tbe  ownersbip  and  possession  of  tbe  money  in  T,  Tbe  proof  sustained  tbe 
all^ations  of  ownersbip  and  possession,  and  tbe  cbarge  of  tbe  court  conformed 
tbe  law  to  tbe  allegations  and  proof.     Held,  correct.     Id. 

14.  It  is  a  rule  of  criminal  pleading  tbat  tbe  time  mentioned  in  tbe  indictment  as  tbe 

date  of  tbe  offense  most  be  a  time  anterior  to  tbe  filing  of  tbe  indictment,  bat  not 
so  remote  tbat  tbe  prosecution  of  tbe  offense  is  barred  by  limitation.  Areia  v. 
State,  198. 

15.  Tbe  indictment  alleged  tbe  ownersbip  of  tbe  stolen  property  in  tbe  agent  of  tbe 

express  Company.  Held,  correct,  in  riew  of  tbe  proof  sbowing  tbat  tbe  said 
agent  bad  tbe  exclusive  care,  control,  and  management  of  tbe  same.     Id. 

16.  It  is  not  essential  tbat  an  indictment  in  cbarging  an  attempt  to  rape  by  tbreats 

alone,  sball  allege  specifically  tbat  tbe  tbreats  were  directed  against  tbe  person 
of  tbe  injured  female.     Reagan  v.  State»  227. 

17.  It  is  oontended  on  tbis  appeal  tbat  a  conviction  for  attempt  to  rape  can  be  bad 

only  under  an  indictment  for  rape.  But  held  tbat  tbe  contention  is  witbont 
merit.     Id. 

18.  Daplicity  is  an  objection  wbicb  applies  to  an  indictment  in  wbicb  two  or  more  dis- 

tinct  offenses  are  joined  in  a  Single  count,  and  not  to  an  indictment  sncb  as  that 
in  tbis  case,  wberein  tbe  offenses  are  alleged  in  separate  courts.    Id. 

19.  Indictment  snfficient  to  cbarge  slander.    J^aio  v.  State,  286. 

20.  A  Joint  indictment  against  P.  and  W.  for  tbeft  alleged  tbeir  respective  names  oor- 

rectly  in  tbe  first  instance,  but  in  cbarging  tbe  intent  alleged  incorrectly  tbe 
cbristian  name  of  P.  and  tbe  snmame  of  W.  lipon  tbe  ground  tbat  tbe  va- 
rianoe  was  fatal  to  tbe  indictment  tbe  defense  moved  in  arrest  of  judgment.  Held^ 
tbat  tbe  motion  was  properly  overmled.  Tbe  rule  is  tbat  if  tbe  cbristian  name 
is  first  stated  correctly  and  afterwards  incorrectly,  tbe  incorrect  Statement  tbereof 
may  be  rejected  witbont  affectlng  tbe  indictment.  Approving  Mnsquez  v.  Tbe 
State,  41  Texas,  226.  Tbe  same  rule  applies  as  to  tbe  sumame  of  a  defendant. 
Approving  Cotton  v.  Tbe  State,  4  Texas,  260.     Wampler  v.  State,  852. 

21.  Indictment  snfficient  to  cbarge  fraudulent  dispoeition  of  mortgaged  property. 

Martin  v.  State,  364. 

22.  Indictment  alleges  tbat  *'Mack  Brown    ♦    ♦    ♦    did  tben  and  tbere  unlawfully 

and  f raudulently  take  from  tbe  possession  of  Mack  Brown  ßve  bead  of  cattle,  tbe 
same  being  tbe  corporeal  personal  property  of  said  Mack  Brown,  witbont  tbe  con- 
sent of  tbe  said  Mack  Brown,  and  witb  tbe  intent  to  deprive  tbe  said  Mack  Brown 
of  tbe  value  of  tbe  same,  and  to  appropriate  tbem  to  tbe  use  and  benefit  of  bim  tbe 
said  Mack  Brown,  contrary,"  etc. — tbe  names  of  tbe  defendant  and  tbe  owner  as 
alleged  being  tbe  same.  To  tbis  indictment  it  is  objected  tbat  tbe  concluding 
clause  alleges  tbe  intent  to  be  to  appropriate  tbe  property  stolen  to  tbe  use  and 
benefit  of  tbe  owner.  Held,  tbat  tbe  objection  is  not  well  taken.  Tbe  piain  sense 
of  tbe  indictment  sbows  tbat  tbe  word  "  said  "  used  in  tbe  clause  alleging  appro- 
priation  was  meant  to  apply  to  tbe  defendant,  and  not  to  tbe  alleged  owner.  Tbe 
rule  is  tbat  tbe  word  "said"  in  an  indictment  will  be  referred  to  tbe  next  ante- 
cedent  only  wben  tbe  piain  meaning  requires  it.  Brown  t.  State,  879. 
28.  Indictment  for  perjury  is  snfficient  as  to  materiality  if  it  cbarges  generally  tbat 
tbe  Statements  upon  wbicb  perjury  is  assigned  are  material  witbout  alleging  facts 
wbicb  sbow  tbem  to  be  so.  See  tbe  Statement  of  tbe  case  for  tbe  cbarging  part 
of  an  indictment  for  perjury  ?ield  snfficient.     Sisk  v.  St€Ue,  432. 
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24.  See  the  Statement  of  the  case  for  evidence  hM  to  support  the  allegaüon  that  the 

house  described  in  the  indictment  was  an  out  hoose  where  persans  resorted  for 
the  purpose  of  card  playing.     Id. 

25.  Indictment  for  obstructing  a  railway  track  need  not  specify  the  persons  whose  liveB- 

were  endangered  by  the  obstruction.  See  the  oplnion  for  the  charging  part  ot 
an  indictment  for  obstructing  a  railway  track  hM  sufficient.  Darton  t.  SUUe,  488. 

26.  Indictment  for  swindling,  to  be  sufficient,  must  clearly  and  directly  allege  the 

ownership  of  the  property  fraudulently  acquired  by  the  defendant.  In  subetance, 
the  indictment  in  this  case  charges  that  the  appellant,  falsely  repreeenting  him- 
seif  to  be  the  owner  of  certain  cattle,  executed  a  pretended  mortgage  thereon  to- 
one  R,  in  consideration  whereof  the  said  R.  executed  and  delivered  to  defendant 
a  check  on  a  bank  for  sixty  dollars.  Failing  to  charge  the  ownership  of  the  said 
check,  the  indictment  was  fatally  defective.     Äfays  v.  State,  484. 

27.  When  necessary  to  describe  property  of  any  kind  in  an  indictment,  a  general  de- 

scription  of  the  same  by  name,  kind,  quantity,  number,  and  ownership  if  known, 
is  sufficient.  If  property  stolen  be  described  by  the  name  usually  applied  to  it, 
that  will  be  sufficient.  *'  Money"  is  *•  property"  within  the  meaning  of  the  Stat- 
ute, and  as  such  is  the  subject  of  theft.  Indictment  for  theft  from  the  peison 
described  the  stolen  property  as  "one  five-dollar  bill  in  money,  of  the  value  of 
five  dollars."    Held,  sufficient.      Oreen  v.  State,  4ö8. 

28.  Indictment  for  assault  with  intent  to  roh  need  not  describe  the  property  inteoded 

to  be  taken,  nor  aver  that  the  accused  intended  to  deprive  the  owner  of  the  valae 
of  it.    Orumes  v.  State,  516. 

Inüanticide, 
To  Warrant  the  conviction  of  the  defendant  (the  alleged  mother)  of  infantidde  it 
devolved  upon  the  State  to  prove  that  the  child  was  bom  alive;  that  it  had  an 
existence  independent  of  its  mother,  and  that  afterwards  its  life  was  destroyed 
by  the  act,  agency,  or  procurement  of  its  mother.    Harris  v.  State,  808. 

Inüarmation«. 
An  indispensable  requisite  of  an  Information  is  that  it  is  madetoappearupon  its  face 
that  it  was  presented  in  a  court  of  competent  Jurisdiction.  Except  by  inference 
the  Information  in  this  case  does  not  appear  to  have  been  presented  in  any  court. 
The  State  failing  to  amend  the  Information  in  this  respect,  the  court  erred  in 
overruling  the  defendant's  exception  thereto.    Botoen  v.  State,  498. 

Insanity.  See  Cliarge  of  the  Court,  36;  Evidence,  SS. 
To  a  Charge  upon  the  law  of  insanity  it  is  objected  that  it  was  upon  the  degree  or 
measure,  if  not  directly  upon  the  weight  of  evidence,  in  that  it  instructed  the 
Jury  that  the  insanity  must  be  clearly  proved  in  order  to  establish  a  defense  on 
that  ground.  Held,  that  the  objection  was  properly  overruled.  Smith  v.  The 
State,  19  Texas  Ct.  App..  95,  approved.     Giebel  v.  StaU,  151. 

Inspection  of  Oils.  See  ConsiUntiotud  Law,  6;  Interpretation  of  the  Codes,  9, 
In  the  construction  of  a  Statute  the  courts  must  be  govemed  by  the  legislative  intent, 
if  that  intent  can  Ixj  ascertained.  The  Act  of  April  5,  1889,  provides  for  the 
"  inspection  of  refined  oils  which  are  the  product  of  petroleum,  and  w^hich  may 
be  used  for  illuminating  purposes  within  this  State,  and  to  regulate  the  sale  and 
use  thereof,  and  to  provide  penalties  for  violations  of  the  same."  The  provisa 
embodied  in  the  third  section  of  the  said  act  provides  that  it  "shall  not  be  nec- 
essary to  inspect  one  which  has  been  inspected  under  a  law  of  another  State.** 
From  the  subject  matter  of  the  act,  and  the  context  of  the  proviso,  it  is  miintffiBt 
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tbftt  theword  ''one'*  was  erroneonslj  inoorporated  in  the  proYiso  in  tbe  stead  of 
the  Word  *'  oil;*'  and  that  the  intent  and  purpoee  of  the  Legislature  in  the  enact- 
ment  of  the  proviso  was  toexempt  from  inspection  in  this  State  oils  which  had 
been  previously  inspected  under  thelaws  of  another  State.  Ex  Parte  Robin- 
«m,  511. 

Intent.    See  AsmuU  to  Murder,  3;  Attempt  to  Rape,  1;  Evidenee,  ISS. 

1 .  See  the  opinion  for  the  substance  of  evidence  ?ield  insufficient  to  support  a  conviction 

for  theft  because  insafficient  to  establish  a  f raudolent  intent.     Cox  v,  State,  92. 

2.  See  the  Statement  of  the  case  for  a  State  of  proof  on  a  murder  trial,  under  which 

it  is  held  that  the  trial  ooort  should  have  submitted  to  the  jurj  the  provisions 
of  article  612  of  the  Penal  Code,  to  the  effect  that  "the  instrument  or  means  by 
which  a  homicide  is  committed  are  to  be  taken  into  consideration  in  judging  of 
the  intent  of  the  party  offending,"  etc.;  and  of  article  614  of  the  same  Code,  U> 
the  effect  that  "  where  a  homicide  occurs  under  the  influence  of  sudden  passion, 
bnt  by  use  of  means  not  in  their  nature  calculated  to  produce  death,  the  person 
killing  is  not  deemed  guiltv  of  the  homicide  unless  it  appear  that  there  was  an 
Intention  to  kill,  bnt  the  party  from  whose  act  the  death  resulted  may  be  prose- 
cuted  for  and  convicted  of  any  grade  of  assanlt  and  battery . "   Boyd  v.  State,  137. 

Interpretation  of  the  Codes.   See  OecupoHon  Taxes,  2;  TesHmony  of  Befendant  in. 
his  ovm  Behalft  S, 

1.  The  doctrine  is  well  established  that  in  the  Interpretation  of  a  penal  Statute  the 

Courts  must  be  controlled  by  the  legislative  intent — otherwise,  the  spirit  of  the 
law — and  hence,  although  au  act  or  Omission  may  come  within  the  strict  letter 
of  a  Statute  denouncing  an  offense,  such  act  or  Omission  will  not  be  held  to  be  an 
offense  if  it  comes  not  also  within  the  intent  or  spirit  of  the  law.  Under  this- 
rule,  article  163  of  the  Penal  Code,  denouncing  the  offense  of  canying  arms  on 
an  election  day,  during  the  hours  the  poUs  are  open,  within  one-half  mile  of  a 
poU  or  voting  place,  can  not  be  construed  to  abridge  the  right  to  so  carry  arma 
when  the  purpose  and  intent  of  the  act  is  protection  against  apparent,  present, 
and  serious  danger  to  human  life,  then  about  to  be  inflicted.  Barkley  v.  State,  99. 

2.  On  his  trial  for  the  offense  denounced  by  article  168  of  the  Penal  Code,  the  defend- 

ant  requested  a  special  Instruction  as  follows:  "  If  you  find  from  the  evidence 
that  the  defendant  carried  a  pistol  within  a  distance  of  one-half  mile  of  the  Bird- 
ville  voting  box,  during  the  time  the  polls  were  open,  and  that  before  he  sa 
carried  tbe  pistol  his  brother,  Jim  Barkley,  was  in  a  difiiculty  at  or  near  such 
voting  box;  and  that  defendant  saw  him  retreating  with  a  number  of  persona 
apparently  pursuing  him,  and  apparently  about  to  do  serious  bodily  injury  to 
his  Said  brother;  and  that  defendant,  reasonably  believing  from  such  appearance, 
as  viewed  from  bis  Standpoint,  that  his  said  brother  was  actually  in  danger  of 
serious  bodily  injury,  then  took  the  pistol  and  wentto  the  defense  of  his  brother 
against  such  apparent  danger.  and  for  that  purpose  only,  then  in  case  you  so 
find  you  must  acquit  the  defendant."  Held,  that  the  said  requested  Instruction 
States  a  case  which  would  withdraw  the  act  of  carrying  the  pistol  from  the  Ope- 
ration of  the  spirit  of  article  163  of  the  Penal  Code,  and  responding  to  the  evi- 
dence on  the  trial,  the  special  Instruction  should  have  been  given.  Id. 
8.  The  enactments,  constitutional  and  stAtutory,  creating  the  "Criminal  District 
Court  of  Galveston  and  Harris  Counties "  organized  a  Single  criminal  judicial 
district  comprising  the  counties  of  Galveston  and  Harris,  each  with  a  separate 
and  independent  Jurisdiction.  Neither  of  the  said  enactments  can  be  construed 
to  oonfer  upon  the  said  separate  jurisdictions  the  common  designation  of  "  The 
Criminal  District  Court  of  Galveston  and  Harris  counties."    On  the  contrary^ 
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the  proper  designation  of  the  one  is  the  "Criminal  District  Court  of  Galvestoo 
Coonty"  (or  "of  the  County  of  Galveston"),  and  of  the  other,  the  "Criminal 
DiBtrict  Court  of  Harris  County"  (or  "of  the  County  of  Harris").  Qalreston 
being  the  county  of  the  forum,  the  motion  to  quash  is  based  upon  the  fact  that 
the  indictment  shows  upon  its  face  to  have  been  presented  in  the  "  Criminal  Dis- 
trict Court  of  the  County  of  Galveston,"  instead  of  in  the  'Kriminal  District 
Court  of  Galveston  and  Harris  Counties."  Held,  that  the  motion  was  properly 
overruled.     öubel «.  State,  151. 

4.  Article  8082  of  the  Revised  Statutes  requlree  that,  the  jury  commissioners  having 
drawn  and  entered  upon  separate  lists  the  names  of  persons  to  serve  as  petit 
Jurors  for  each  week  of  the  next  term  of  the  District  Court,  in  the  manner  pre- 
scribed  by  article  3031,  the  said  "several  lists  of  naraes  drawn  shall  becertified 
under  the  hands  of  the  commissioners  to  be  the  lists  drawn  by  them  for  said  sev- 
eral  weeks,  and  shall  be  sealed  up  in  separate  envelopes,  indorsed:     'Lists  of 

petit  Jurors  for  the week  of  the term  of  the        Court  of County.*" 

Held,  that  the  "  indorsement "  thus  provided  for  is  required  to  be  made  upon  the 
envelope,  and  not  upon  the  list,  as  caption  or  heading  thereto.    Id. 

IS.  Article  371  of  the  Penal  Code  provides  as  follows:  **  If  any  person  shall,  whether 
before  or  after  the  happening  of  any  public  election,  held  within  this  State» 
wager  or  bet  in  any  manner  whatever  upon  the  result  of  any  such  election,"  etc 
Construing  this  Statute  the  court  holds  that  it  applies  only  to  elections  in  this 
State,  and  can  not  be  extended  to  embrace  wagers  upon  elections  held  in  another 
or  the  other  States  of  the  Union.     Covington  v.  State,  225. 

6.  The  wager  in  this  case  was  that  Cleveland  and  not  Harrison  would  be  elected 

President  of  the  United  States  on  the  6th  day  of  November,  1888.  Construed 
as  a  whole,  the  Statement  of  facts  shows  that  the  wager  was  upon  the  result  of 
the  elections  held  in  the  several  States  of  the  Union  for  President,  ffeld,  that 
such  proof  not  only  doee  not  snpport  the  Charge  in  the  indictment,  but  it  does 
not  show  a  violation  of  the  law  of  this  State.     Id. 

7.  In  determining  the  power  of  a  municipal  corporation  to  enact  a  paiticular  ordi- 

nance,  the  charter  by  which  it  is  claimed  such  power  is  conferred  should  receive 
a  reasonable  construction — ^that  is,  aconstruction  which  accords  wlth  the  Intention 
of  the  Legislature — and  all  reasonable  intendments  in  support  of  the  validity  of  the 
ordinance  will  be  indulged.  Under  the  above  rules  it  is  held  that  sections  72,  78, 
and  98  of  the  charter  of  the  city  of  San  Antonio  (for  which  see  the  opinion)  do 
not  operate  to  repeal  within  the  limits  of  said  city  articles  880,  840;  and  841  of  the 
Penal  Code;  nor  to  empower  the  said  city.  through  its  Council,  to  enact  an  ordi- 
nance licensing  bawdy  houses.  The  power  to  regulate,  suppress,  and  restndn 
bawdy  houses  does  not  carry  with  it  the  power  to  license  such  houses.  Ex  Parte 
Oarza,  881. 

8.  While  the  offensedenounced  by  article  341a  of  the  Penal  Code  is  in  contemplation 

of  law  the  same  as  that  denounced  in  article  841,  yet  the  acts  constituting  it  are 
different;  and  that  different  punishments  are  prescribed  for  different  acts  consti- 
tuting the  same  offense,  in  a  different  degree,  or  by  different  classes  of  persons, 
is  not  objectionable  legislation.  The  ordinance  enacted  by  the  city  Council  of 
the  city  of  San  Antonio  entitled  "An  ordinance  to  suppress  and  restrain  bawdy 
houses  within  the  limits  of  the  city  of  San  Antonio"  is  repug^ant  to  article  841 
of  the  Penal  Code,  and  therefore  void.  Id. 
^.  The  rule  has  been  lieretofore  laid  down,  and  is  now  re-asserted.  that  "  where  an 
act  has  been  passed  by  the  legislature,  signed  by  the  proper  offioers  of  each 
house,  approved  by  the  Govemor,  and  filed  in  the  office  of  the  Secretary  of 
State,  it  constitutes  a  record  which  is  conclusive  evidence  of  the  passage  of  the 
act  as  enrolled.     Neither  the  Journals  kept  by  the  Legislature,  nor  the  biU  aa 
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originally  introduced,  nor  amendinents  attached  to  it,  nor  parol  evidence  can 
be  received  to  show  that  an  act  of  the  Legislature,  properly  enroUed,  authenti- 
cated,  and  deposited  with  the  Secretaiy  of  State,  did  not  beoome  a  law.  Thie 
ooart  for  the  purpoee  of  informing  itself  of  the  existence  or  tenns  of  a  law  can 
not  look  beyond  the  enrolled  act  certified  to  by  those  officers  who  are  charged 
by  the  Constitution  with  the  duty  of  certif  jing,  and  with  the  dutj  of  declaring 
what  laws  have  been  enacted."  Under  this  ruie  this  oourt,  to  inquire  into  the 
Status  of  the  Act  of  April  5, 1889,  providing  for  the  inspection  of  oils,  etc.,  can 
not  go  behind  the  authenticated  Statute  itself.  But  note  the  opinion  to  the 
effect  that,  in  any  event,  the  contention  in  this  case  arising  upon  the  conflicting 
recitals  of  the  Journals  of  the  Senate  and  those  of  the  House  of  Representatives, 
Said  jounuds  being  of  equal  weight  and  credit,  the  Journal  of  the  House,  which 
sustains  the  act  as  promulgated,  being  supported  bj  oorroborative  evidence, 
would  be  held  to  prevail.    Ex  Parte  Hpton,  488. 

10.  Article  3229  of  the  Revised  Statutes,  authorizing  the  Commissioners  Court,  in  cer- 

tain  oontingencies,  to  order  an  election  under  the  local  Option  law,  pro<nde8  that 
the  Order  shall  require  that  the  election  be  held  not  less  than  fifteen  nor  more 
than  thirty  days  f rom  the  date  of  said  order.  Enumerating  the  requisites  of  said 
Order  the  said  article  f urther  provides  that  it  (the  order)  shall  then  be  held  to  be 
prima  fime  evidence  that  all  the  provisions  of  law  neoessary  to  give  it  validity, 
etc.,  have  been  fuUy  complied  with.  Article  8288  provides  for  a  special  session 
of  the  Commissioners  Court  for  opening  the  polls,  counting  the  vote,  and,  by 
order,  promulgating  the  local  option  law  if  carried;  and  f urther  provides  that 
such  order  shall  be  held  to  be  prima  fade  evidence  that  all  the  provisions  of 
law  have  been  complied  with  in  giving  notice  of  and  in  holding  said  election, 
counting  and  retuming  the  votes,  and  declaring  the  result.  Construing  these 
Statutes,  the  court  holdsthat  the  special  provisions  making  certain  Orders  prima 
facie  evidence  that  antecedent  statutory  prerequisites  have  been  complied  with, 
were  not  intended  to  and  do  not  operate  to  make  that  a  valid  law  which  was  void 
ab  initio.  The  proof  in  this  case  shows  that  the  order  for  the  local  Option  elec- 
tion required,  and  that  the  election  was  in  fact  held  more  than  thirty  days  after 
the  date  of  the  order.  Held,  that  the  election  was  whoUy  void,  and  that  the 
law  did  not  beoome  operative  in  the  district  designated  in  the  order.  Curry  v, 
State,  475. 

11.  Article  8289a  provides  for  a  contest  of  a  local  Option  election  at  any  time  within 

thirty  days  by  any  qualified  voter  of  the  locality  in  which  it  was  held.  The 
siud  article,  however,  can  not  be  held  to  abridge  the  right  of  a  person  to  show 
the  law  to  be  void,  at  any  time  when  it  is  songht  by  prosecution  to  hold  him 
amenable  for  its  violation.  Punishment  can  not  be  inflicted  for  the  violation  of 
a  void  law.     Id. 

12.  In  the  constructicm  of  a  Statute  the  courts  must  be  govemed  by  the  le^lative  in- 

tent,  if  that  intent  can  be  ascertained.  The  Act  of  April  5,  1889,  provides  for 
the  *•  inspection  of  refined  oils  which  are  the  product  of  petroleum,  and  which 
may  be  used  for  illuminating  purposes  within  this  State,  and  to  regulate  the  sale 
and  use  thereof,  and  to  provide  penalties  for  violations  of  the  same."  The  pro- 
viso  embodied  in  the  third  section  of  the  said  act  provides  that  it  "shall  not  be 
necessary  to  inspect  orte  which  has  been  inspected  under  a  law  of  another  State.'* 
From  the  subject  matter  of  the  act,  and  the  context  of  the  proviso,  it  is  manifest 
that  the  word  "one**  was  erroneously  incorporated  in  the  proviso  in  the  stead  of 
the  Word  '*oil;"  and  that  the  intent  and  purpose  of  the  Legislature  in  the  enact- 
ment  of  the  proviso  was  to  exempt  from  inspection  in  this  State  oils  which  had  been 
previoosly  inspected  under  the  laws  of  another  State.     Ex  Parte  Robinson,  511. 
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Intimidation.    See  Eoidence,  1S6, 

JuriAdiction.    See  Jlabea»  Corpus,  7;  Tranrfer  of  Oaaes,  eU, ,  t. 

1.  Pending  indictment  for  murder  oommitted  in  Waller  Coonty  the  relator  sned  ont 

a  writ  of  liabeas  corpus,  upon  the  hearing  of  which  he  was  remanded  withoat 
baU.  Indictment  was  then  presented  against  bim  and  the  same  is  now  pending 
on  change  of  venue  in  the  Criminal  District  Court  of  Harris  County.  The  writ 
in  this  instance,  based  upon  newly  discovered  evidence,  was  sued  out  before  tbe 
judge  of  the  Criminal  District  Court  of  said  Harris  County,  and  was  made  re- 
tumable  to  and  was  heard  by  him,  and  bail  was  again  refused.  Hdd,  that  tbe 
writ  was  properly  awarded,  but  should  have  been  made  retumable  to  and  should 
have  been  heard  by  the  judge  of  the  District  Court  of  Waller  County  under  the 
provisions  of  article  187  of  the  Code  of  Criminal  Procedure,  which  requires  that 
4rfUr  indictment  has  been  found  a  writ  of  habeas  corpus  in  the  case  must  be 
ordered  retumed  for  hearing  to  the  county  wherein  the  offense  was  committed. 
Note  the  distinction  between  this  and  Walker's  case,  8  Texas  Court  of  Appeals, 
668.     Ex  Parte  Springfleld,  27. 

2.  If  the  offense  charged  against  the  principal  in  the  bond  be  one  which  is  made  a 

distinct  crime  eo  nomine^  then  to  designate  the  offense  simply  by  the  name  given 
it  in  the  Code  will  be  sufficient  in  a  bail  bond  taken  either  before  or  after  the  re- 
tum  of  indictment;  provided,  however,  that  after  indictment  the  very  same 
offense  is  stated  in  the  bond  as  is  charged  in  the  indictment.  The  ru]e  is  that 
"  if  the  Charge  against  the  accused  is  known  and  can  be  designated  by  a  distinct- 
ive  name,  it  is  sufficient."  The  bond  in  this  case,  being  in  the  sum  of  $500,  was 
conditioned  that  the  principal  "  should  make  bis  personal  appearance  before  the 
honorable  District  Court  of  Bosque  County,  Texas,  on  the  third  Monday  in  Au- 
gust, 1886,  then  and  there  to  answer  the  State  of  Texas  upon  a  Charge  by  indict- 
ment duly  presented  in  said  cöurt,  wherein  D.  B.  Brown,  said  defendant,  is 
charged  with  the  offense  of  embezzlement,"  etc.  HM,  that  embezzlement  being 
a  distinct  offense  eo  nomine,  it  was  sufficiently  described  in  both  the  bond  and 
sdre  facias,  and  both  were  sufficient  to  show  the  Jurisdiction  of  the  District 
Court,  without  reciting  that  the  value  of  the  property  charged  in  the  indictment 
to  have  been  embezzled  was  twenty  dollars  or  over.  See  the  opinion  in  exten&o 
on  the  question.     Brown  et  dl,  v,  State,  65. 

8.  The  District  Court  of  the  county  in  which  the  offense  was  actoaUy  oommitted 
alone  has  Jurisdiction  of  theft  from  the  person.    yieltols  v.  State,  105. 

4.  The  Constitution  of  this  State  empowers  district  judges  to  issue  the  writ  of  habeeu 
corpus  in  felony  cases,  and  the  power  thus  conferred  carries  with  it  the  Jurisdic- 
tion to  hear  and  determine  the  rights  involved  in  the  writ.    Ex  Parte  Angus,  208. 

6.  Unless  otherwise  limited  by  law,  the  Jurisdiction  of  a  district  judge  as  to  the  sab- 
ject  matter  involved  in  the  writ  of  habeas  corpus  is  coextensive  with  the  limits 
.of  the  State.  He  can  issue  the  writ  of  habeas  corpus  to  the  officers  of  any  county 
in  the  State;  and,  sitting  in  chambeis,  he  may  try  the  writ  in  any  county  in  this 
State,  unless  prohibited  by  law.     Id. 

6.  When,  as  in  this  case— the  writ  involving  a  Charge  of  felony — ^the  Jurisdiction  of 

the  district  judge  of  the  subject  matter  of  the  writ  is  beyond  question,  no  ques- 
tion can  be  raised  as  to  bis  Jurisdiction  of  the  person,  the  relator  having  oon- 
sented.    Id. 

7.  When  this  indictment — for  keeping  adisorderly  house-— was  found  on  January  16, 

1889,  the  County  Court  of  Dallas  County  had  Jurisdiction  of  such  offenses.  The 
new  charter  of  the  city  of  Dallas  was  passed  and  approved  on  March  18,  1889, 
and  was  so  amended  on  the  27th  day  of  March,  1889,  as  to  create  the  City  Court  of 
the  City  of  Dallas.  The  said  amehdment,  which  took  effect  immediately  under 
anemergency  clause,  invested  the  City  Court  with  exclusive  Jurisdiction  overdis- 
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orderly  houses  and  female  vagrants,  bat  neitber  tbe  new  cbarter  nor  tbe  said 
amendment,  whicb  took  effect  from  tbeir  passage,  contained  a  saving  clause,  nor 
made  any  provision  for  proeecutions  for  keeping  disorderly  booses  tben  pending 
in  tbe  County  Court.  But  hfld,  tbat  notwitbstanding  tbese  omissions  tbe  amend- 
ment  of  Marcb  27,  wbicb  was  in  force  at  tbe  time  of  tbe  trial  of  tbis  case,  bj 
leason  of  tbe  exclusive  Jurisdiction  over  disorderly  bonses  it  conferred  upon  tbe 
CXty  Court,  operated  to  oiist  tbe  Countj  Court  of  Jurisdiction.   Coreyt.  State^  490. 

JurMdicüon  of  the  District  Courts  of  Dallas  Oounty.    See  Habens  Corpus,  7. 

Jury  Law. 

1.  One  of  tbe  statutorj  grounds  for  a  new  trial  is  **  wbere,  from  misconduct  of  tbe 
Jury,  tbe  court  is  of  opinion  tbat  tbe  defendant  bas  not  received  a  fair  and  im- 
partial  trial.*'  Tbe  Statute  furtber  provides  tbat  it  *'  sball  be competent  to  prove 
gucb  misconduct  bj  tbe  yoluntary  affidavit  of  a  Juror;  and  a  verdict  maj  in  a 
like  manner  in  sucb  cases  be  sustained  by  sucb  affidavit.'*  Separation  of  tbe 
Jury,  unless  by  permission  of  tbe  court,  witb  tbe  consent  of  tbe  opposing  coun- 
sei,  in  cbarge  of  an  officer,  is  a  species  of  misconduct  Coming  witbin  tbe  Opera- 
tion of  tbe  rule.    Keäy  v,  State,  120. 

i^  Tbe  probable  effect  upon  tbe  verdict  is  tbe  criterion  by  wbicb  tbe  courts  sbould 
be  govemed  in  passing  upon  a  motion  for  a  new  trial  based  upon  tbe  illegal  Sep- 
aration of  tbe  Jury  pending  verdict.  Tbe  new  trial  sbould  be  awarded  because 
of  sucb  misconduct,  unless  tbe  improbability  of  injury  be  manifest.     lä. 

3.  A  special  venire  is  a  writ  issued  by  order  of  tbe  court  in  a  capital  case  for  any 
number  of  persons  not  less  tban  tbirty-six,  witbin  tbe  court*s  discretion,  to  serve 
as  a  Jury  in  tbe  particular  case.  Tbe  failure  of  tbe  sberiff  to  summon  all  of  tbe 
persona  ordered,  even  tbougb  tbe  number  summoned  be  less  tban  tbirty-six, 
constitutee  no  valid  objection  to  eitber  tbe  special  venire  or  tbe  retum  tbereof . 
Hau  V.  State,  146. 

•4.  Tbe  rule  bas  been  laid  down  by  tbis  court,  and  is  reasserted,  tbat  until  a  special 
venire  bas  been  exbausted,  or  bas  been  discbarged  witb  tbe  defendant 's  consent, 
the  trial  court  bas  no  power  to  order  tbe  issuance  and  execution  of  auotber  venire. 
Id. 

6.  Tbe  defendant  verbally  applied  for  a  special  venire  of  sixty  men,  but  by  inad- 
vertence  only  fifty-nine  names  were  drawn  or  placed  upon  tbe  list  attacbed  to 
tbe  writ.  Of  tbe  fifty-nine"  so  placed  upon  tbe  list,  fifty-seven  were  actually 
summoned.  Tbe  defendant  moved  to  quasb  tbe  Service  upon  bim  of  tbe  special 
venire,  but  made  no  motion  witb  respect  to  tbe  special  venire  itself.  Tbe  court 
asked  tbe  defendant  if  be  would  waive  bis  rigbt  to  a  venire  of  sixty  men,  or  if 
be  desired  to  apply  for  a  special  venire  in  writing,  under  oatb,  as  provided  by 
article  607  of  tbe  Code  of  Procedure.  He  declined  to  do  eitber;  wbereupon  tbe 
district  attomey  moved  orally,  under  article  606,  for  a  special  venire  of  sixty  men. 
Tbe  trial  court  sustained  tbe  motion  and  ordered  a  new  special  venire  of  sixty 
men,  but  made  no  order  or  entry  discbarging  tbe  first  venire.  To  tbe  validity  of 
tbis  second  special  venire,  and  to  being  compelled  to  select  bis  jury  tberefrom» 
tbe  defendant  objected  because  tbe  order  tberefor  was  unautborized  and  void, 
and  because  tbe  original  special  venire  bad  not  been  quasbed  or  vacated.  Tbe 
court  overruled  tbe  objections,  and  required  tbe  defendant  to  select  bis  jury 
from  tbe  second  venire.  Held,  tbat  in  tbis  ruling,  and  in  depriving  tbe  defendant 
of  bis  rigbt  to  select  bis  jury  from  tbe  original  special  venire,  tbe  trial  court 
erred.     Id. 

6.  Tbe  minutes  of  tbe  court  sbow  tbat  at  tbe  Marcb  term  of  tbe  court  commissioners 
were  appointed  to  select  Jurors  to  serve  at  tbe  next  term,  wbicb  was  to  conveoe 
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in  May.  By  inadvertance  the  commissioners  90  appointed,  in  writing  tlie  caption 
or  heading  of  tbe  several  lists,  wrote  "April  tenn  "  instead  of  **  May  term,*'  and 
80  retumed  them  in  the  sealed  envelope  delivered  by  them  to  the  judge.  The 
motion  to  vacate  and  set  aside  the  special  venire,  because  of  this  misdescription 
of  the  term  of  the  court  in  the  heading  of  said  lists,  is  based  upon  the  objection 
that  the  persons  named  in  the  said  lists  coald  not  legally  serve  as  Jurors  at  the 
said  May  term.  But  held,  that  it  being  in  no  manner  shown  that  the  envelopes 
in  which  the  lists  were  enclosed  were  not  properly  indorsed,  the  presumptioa 
obtains  that  they  were  so  indorsed;  wherefore  the  motion  to  vacate  the  special 
venire  was  properly  overruled.     Oiebei  v.  State,  151. 

7.  A  special  venireman  answered  on  bis  voir  dire  that  he  had  a  blas  in  favor  of  the 

defendant,  but  that  he  could  try  the  case  fiürly  and  impartially  as  between  the 
State  and  defendant.  Being  challenged  by  the  State  for  cause,  and  the  challenge 
being  sustained  by  the  court,  the  defendant  excepted.  Held,  that  the  action  of 
the  court  was  not  erroneous,  its  effect  not  being  to  force  an  objectionable  Juror 
on  the  defendant.     Id. 

8.  Article  8032  of  the  Revised  Statutes  requires  that,  the  jnry  commissioners  having 

drawn  and  entered  upon  separate  lists  the  names  of  persons  to  sene  as  petit 
jurois  for  each  week  of  the  next  term  of  the  District  Court,  in  the  manner  pre- 
scribed  by  article  8081,  the  said  several  lists  of  names  drawn  shall  be  certified 
ander  the  hands  of  the  commissioners  to  be  the  lists  drawn  by  them  for  said  sev- 
eral weeks,  and  shall  be  sealed  up  in  separate  envelopes,  indorsed:     **  Lists  of 

petit  Jurors  for  the week  of  the term  of  the court  of County." 

Held,  that  the  "  indorsement "  thus  provided  for  is  required  to  be  made  upon  the 
envelope,  and  not  upon  the  list,  as  caption  or  heading  thereto.    Id. 

9.  It  is  a  matter  of  discretion  with  the  trial  judge  todischarge  or  refuse  to  dischaige 

a  Jury  because  they  have  been  kept  together  such  a  time  as  to  render  it  alto- 
gether  improbable  that  they  can  agree;  and  the  exercise  of  that  discretion  will 
be  revised  on  appeal  only  when  it  has  been  manifestly  abused.  Clark  t.  State,  189. 

10.  The  rule  is  statutory  that  when  the  special  venire  is  called  in  a  capital  case  eiUier 

party  may  have  attachments  for  absent  veniremen,  retumable  instanter.  And  in 
selecting  the  jury  from  the  persons  summoned,  they  must  be  called  and  passed 
upon  seriatim  as  their  names  appear  upon  the  list;  and  a  person  whohas  been  sum- 
moned but  is  not  present  may,  upon  bis  appearance  before  the  jury  is  completed, 
be  tried  as  to  bis  qualifications  and  impaneled  as  a  juror,  unless  challenged;  but 
no  cause  shall  be  unreasonably  delayed  on  account  of  the  absence  of  such  pers<Hi» 
even  though  an  attachment  be  out  for  him  at  that  time.  What  will  amount  to 
an  unreasonable  delay  rests  in  the  sound  discretion  of  the  trial  judge,  and  his 
action  in  the  premises  will  be  revised  only  upon  an  abuse  of  that  discretion.  Note 
that  in  this  case  these  rules  were  in  no  wise  inf  ringed  in  the  Organization  of  the 
trial  jury.    Hudson  v.  State,  823. 

11.  An  "objectionable  juror"  within  statutory  meaning  is  one  agunst  whom  such 

cause  for  challenge  exists  as  would  likely  affect  his  competency  or  imparüaU^ 
in  the  trial.  Merely  that  a  "juror  objectionable  to  the  defendant"  was  impan- 
eled and  sat  upon  the  jury,  is  not  an  exception  sufficlent  to  raise  the  question  of 
the  juror's  Status  in  this  court.    Id. 

12.  After  the  special  venire  was  exhausted  in  this  case,  resort  was  had  to  the  list  of 

twenty-three  jurymen  drawn  by  the  clerk  from  the  regulär  jury  for  the  week. 
The  calling  of  the  names  of  these  Jurors  disclosed  that  several  of  them  had  been 
impaneled  on  the  trial  of  another  f elony  case,  and  were  then  in  retirement  delib- 
erating  upon  the  verdict.  The  defense  moved  for  poetponement  until  the  said 
Jurors  could  be  brought  in  and  passed  upon  in  the  order  in  which  their  names 
appeared  upon  the  list.     The  motion  was  overruled.     Certifying  the  bill  of  ex- 
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ceptioDS  to  his  acdon  in  this  matter,  the  trial  judge  states  as  foUows:  ''  The  call 
of  the  remamder  of  the  panel  was  proceeded  with  and  the  Jurors  passed  upon,  and 
the  Allcom  jurj  being  unable  to  agree  was  discharged,  and  the  Jurors  were  called 
and  passed  on  in  this  case  before  the  talesmen  were  ordered."  Held,  that  the  ac- 
tion  of  the  trial  court  was  not  error.  Note  distinction  between  this  and  the  cases 
of  Bates  v.  The  State,  19  Texas,  128,  and  Thurston  v.  The  State,  18  Texas  Ct. 
App.,  26.    Id. 

18.  **  When  a  juror  is  misnamed  in  the  oopjr  of  the  special  venire  served  on  the  de- 
fendant,  it  is  the  proper  practice  to  stand  him  aside."  Refusal  to  stand  aside  a 
special  venireman  for  this  cause,  upon  the  Organization  of  the  jary  in  this  case, 
was  error,  but  the  error  was  immaterial  in  view  of  the  f act  that  he  was  peremp- 
torilj  challenged  by  the  defense,  and  that  no  objectionable  juror  was  impaneled 
on  the  trial.    Id. 

14  To  being  required  to  pass  upon  three  special  veniremen  the  defense  objected  that 
the  sune  veniremen  were  presented  at  his  former  trial  (which  resulted  in  a  mis- 
trial),  when  he  rejected  them  by  peremptory  challenge.  His  objection  being 
overruled,  the  defendant  again  challenged  the  said  special  veniremen  peremp- 
torily,  not,  however,  exhausting  his  peremptory  challenges.  Ileldt  that  the  pro- 
posed  Jurors  were  not  incompetent  for  the  reason  assigned;  and  moreover,  the 
defendant  not  having  exhausted  his  peremptory  challenges,  and  having  no  objec- 
tionable juror  forced  upon  him,  could  in  no  event  be  heard  to  complain.  Valley 
«.  State,  887. 

15.  Section  15  of  the  Bill  of  Rights  declares  that  ''the  right  of  trial  by  jury  shall 

remain  inviolate,'*  and  that  "the  Legislature  shall  pass  such  laws  as  may  be 
needed  to  regulato  the  same,  and  tomaintain  its  purity  and  efficiency."  Respond- 
ing  to  this  constitutional  direction,  article  687  of  the  Code  of  Procedure  provides 
that  **  after  the  jury  has  been  swom  and  impaneled  to  try  any  case  of  felony  they 
shall  not  be  permitted  to  separate  until  they  have  retumed  a  verdict,  unless  by 
permission  of  the  court,  with  consent  of  the  attomeys  representing  the  State 
and  the  defendant,  and  in  Charge  of  an  offleer. "  Under  this  Statute  a  Separation 
of  the  jury  in  a  felony  case  can  not  be  legally  had  by  consent  of  the  parties  and 
permission  of  the  court,  unless  during  Separation  each  individual  juror  is  in 
Charge  of  an  officer  of  the  court.     English  v.  State,  500. 

16.  Motion  for  new  trial,  with  sustaining  affidavits,  impugned  the  faimess  and  impar- 

tiality  of  the  trial  upon  the  ground  that  a  juror  was  oorrupt,  and  that,  notwith- 
Standing  he  qualified  himself  on  his  voir  dvre,  he  was,  unknown  to  the  defendant 
or  his  counsel,  prejudiced  against  the  defendant,  and  had  declared,  before  he 
was  impaneled  as  a  juror,  that  the  defendant  ''was  guilty  and  ought  to  be  pun- 
ished,"  and  that  "  it  was  a  bad  case  against  the  defendant."  To  this  ground  of 
the  motion  for  new  trial  the  counsel  for  the  State  replied  that  immediately  upon 
the  filing  of  the  said  motion  they  applied  for  and  procured*an  attachment  for  the 
impugned  juror  in  order  to  rebut  the  Statements  in  the  motion  and  affidavits,  but 
that  the  sherüf  had  returned  the  said  attachment  "endorsed,  in  effect,  that  the 
same  was  not  executed  for  the  want  of  time."  But  the  copy  of  the  attachment 
sent  up  with  the  record  to  this  court  bears  no  such  or  other  endorsement  by  the 
sheriff.  Under  the  circumstances,  as  made  to  appear  on  appeal,  the  court  below 
should  have  awarded  a  new  trial  upon  the  ground  set  up  in  the  motion.  Graham 
V.  State,  582. 

17.  It  was  content3ed  on  this  appeal  that  the  conviction  should  be  set  aside  because 

it  did  not  appear  f rom  the  transcript  that  a  special  wnire  was  ever  ordered  by 
the  court.   Held,  that  the  contention  is  not  supported  by  the  record.   On  the  con- 
trary,  the  regularity  df  the  proceedings  in  the  Organization  of  the  jury  is  suffi- 
ciently  disclosed  by  the  record.    Hobel  v.  State,  688. 
VoLXXVIII-48 
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18.  Article  8056  of  the  Revised  Statutes  preecribes  the  oath  whieb  is  reqnired  to  be 

admlnistered  to  tbe  sberiff  and  bis  depaties  wben  Jurors  not  selected  bj  the 
juiy  commissioners  are  to  be  summoned.  Tbis  requirement  of  tbe  law  is  com- 
plied  witb  if  tbe  said  statutory  oatb  is  administered  to  tbe  sberiff  and  bis  depa- 
ties at  tbe  beginning  of  tbe  term,  and  need  not  be  repeated  on  everj  trial  and  as 
often  as  additional  talesmen  are  to  be  summoned.     Id. 

19.  On  tbis  trial  tbe  defense  objected  to  tbe  issuance  of  venires  for  talesmen  until 

certain  of  tbe  veniremen  wbo  bad  been  summoned  and  wbo  were  absent  bad 
been  attacbed  and  brougbt  into  court  to  be  paased  upon,  and  be  asked  a  postpone- 
ment  of  tbe  trial  until  tbis  could  be  done.  Attacbments  were  awarded,  but  post- 
ponement  was  denied.  Held,  tbat  tbe  action  of  tbe  trial  court  was  correct.  A 
defendant  can  not  unreasonably  delay  a  trial  because  of  tbe  absence  of  Jurors 
wbo  bave  been  summoned.  See  Hndson's  case,  ante,  823,  for  discussion  of  ques- 
tions  arising  under  tbis  objection.     Id, 

Justification.    See  Stander,  2. 

Keeping  Disorderly  House. 

1.  Tbe  indictment  in  tbis  case  cbarges  tbat  tbe  accused  kept  tbe  bouse  from  October 

22, 1887,  and  on  eacb  day  after  tbat  date  until  October  28,  1887.  Tbe  cbarge  of 
tbe  court  directed  tbe  jury  to  convict  if  tbey  belle ved  tbe  defendant  did,  at  any 
time  from  October  8,  1887,  to  January  31,  1888,  keep  tbe  bouse.  Hdd,  error, 
tbe  rule  being  tbat  "  in  criminal  cases,  wben  a  continuing  offense  is  alleged  to 
bave  been  on  a  certain  day,  and  on  divers  days  and  times  between  tbat  and  anotber 
day  specified,  tbe  proof  must  be  confined  to  acts  done  witbin  tbe  time.*'  Flem- 
ing V.  State,  234. 

2,  An  invariable  rule  is  stated  as  foUows:    Wben  tbe  time  is  carved  (as  in  tbis  case), 

tbe  offense  being  continuous,  wbetber  or  not  tbere  be  a  plea  of  former  acquittal 
or  conviction,  tbe  proof  must  be  confined  to  acts  done  witbin  tbe  time  aüeged; 
and  if  tbe  proof  is  confined  to  tbe  time  carved,  and  no  part  of  tbe  time  tbus  carved 
bas  beön  covered'  by  a  former  conviction  under  an  indictment  involving  tbe  wbole 
or  a  part  of  tbe  time  alleged  in  tbe  pending  indictment,  tben  tbe  plea  of  former 
conviction  will  not  avail.  But,  on  tbe  otber  band,  if  any  part  of  tbe  time  al- 
leged in  tbe  pending  indictment  bas  been  used  by  or  under  anotber  indictment — 
wbetber  it  be  a  carving  or  non-carving  indictment  is  immaterial — ^tbe  plea  will 
prevail.  Tbis  indictment  cbarged  tbe  offense  to  bave  been  committed  on  October 
22, 1887,  and  on  eacb  day  tbereafter  until  October  28, 1887.  In  bar  to  tbis  prose- 
cution  tbe  defendant  pleaded  ber  former  conviction  under  an  indictment  for  keep- 
ing  tbe  bouse  from  February  1,  1888,  until  February  29,  1888.  Held,  tbat  the 
plea  was  not  available.     Id. 

8.  Tbe  Act  of  April  4,  1889  (Gen.  Laws  of  1889,  p.  88),  amending  article  839  of  the 
Penal  Code,  can  not  be  invoked  in  tbe  prosecution  of  a  defendant  for  a  viola- 
tion  of  Said  article  389  prior  to  tbe  date  upon  wbicb  tbe  amendment  took  effect. 
Johnen  V.  State,  562. 

4.  As  originally  defined  by  article  389 — and  tbat  article  in  its  original  form  was  in 
force  at  tbe  time  alleged  in  tbis  indictment — a  disorderly  bouse  was  a  bouse 
"kept  for  tbe  purpose  of  public  Prostitution,  or  as  a  common  resort  for  pposti- 
tutes  or  vagrants,"  Tbe  indictment  in  tbis  case  describes  tbe  bouse  as  a  bouse 
'*kept  for  tbe  purpose  of  public  Prostitution,  and  as  a  common  resort  for  prosti- 
tutes  and  vagabonds.''  Defendant  moved  to  quasb  tbat  part  of  tbe  indictment 
wbicb  cbarged  tbat  tbe  bouse  was  kept  as  a  resbrt  for  ♦  ♦  *  vagabonds. 
Held,  tbat  tbe  motion  was  properly  overruled;  but  **  vagrant"  as  used  in  tbe 
Statute,  and  "  vagabond"  as  cbarged  in  tbe  indictment,  not  being  equivalent  nor 
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oonvertible  terms,  the  court  sliould  have  strickra  the  word  '"vagabond"  from 
the  mdictment  as  surpluaage,  and  confined  the  proof  to  the  chazge  that  the 
house  was  kept  for  the  porpose  of  public  Prostitution,  or  as  a  common  resort 
for  proBtitutes.  Id. 
5.  See  the  opinion  in  extenso  for  the  substance  of  evidence  held  insufficient  to  support 
a  conviction  for  keeping  a  disorderly  house.    Id. 

Knowingly  Causing  Stock  to  go  into  Enclosure  of  Another,  etc. 
To  support  a  conviction  under  article  684  of  the  Penal  Code  it  devolves  upon  the 
State  to  prove  that  when  the  accused  caused  stock  to  go  into  the  enclosed  lands 
of  another,  without  consent,  that  he  did  so  knomngly.  See  the  opinion  and  the 
Statement  of  the  case  for  the  substance  of  evidence  held  insufficient  to  support  a 
conviction.     Yarbr&ugk  v.  State,  481. 

Xiicexise.     See  Occupation  Taxes,  3. 

Xiocal  Option. 

1.  Article  3229  of  the  Revised  Statutes,  authorizing  the  Commissioners  Court,  in  cer- 

tain  oontingencies,  to  order  an  election  under  the  local  Option  law,  provides  that 
the  Order  shall  require  that  the  election  be  held  not  less  than  fifteen  nor  more 
than  thirty  days  from  the  date  of  said  order.  EInumerating  the  requisites  of  said 
Order  the  said  article  f  urther  provides  that  it  (the  order)  shall  then  be  held  to  be 
prima  foHe  evidence  that  all  the  provisions  of  law  necessary  to  give  it  validity, 
etc.,  have  been  fuUy  complied  with.  Article  3233  provides  for  a  special  Session 
of  the  Commissioners  Court  for  opening  the  polls,  counting  the  vote,  and,  by 
order,  promulgating  the  local  Option  law  if  carried;  and  f urther  provides  that 
such  Order  shall  be  held  to  be  prima  fade  evidence  that  all  the  provisions  of 
law  have  been  complied  with  in  giving  notice  of  and  in  holding  said  electioD, 
counting  and  retuming  the  votes,  and  declaring  the  result.  Construing  these 
Statutes,  the  court  holds  that  the  special  provisions  making  certain  Orders  priTtm 
/acie  evidence  that  antecedent  statutory  prerequisites  have  been  complied  with, 
were  not  intended  to  and  do  not  operate  to  make  that  a  valid  law  which  was  void 
€b  initio.  The  proof  in  this  case  shows  that  the  order  for  the  local  Option  elec- 
tion required,  and  that  the  election  was  in  fact  held  more  than  thirty  days  after 
the  date  of  the  order.  Held,  that  the  election  was  wholly  void,  and  that  the 
law  did  not  become  operative  in  the  district  designated  in  the  order.  Curry  v, 
State,  475. 

2.  Article  3239a  provides  for  a  contest  of  a  local  option  election  at  any  time  within 

thirty  days  by  any  qualified  voter  of  the  locality  in  which  it  was  held.  The 
Said  article,  however,  can  not  be  held  to  abridge  the  right  of  a  person  to  show 
the  law  to  be  void,  at  any  time  when  it  is  sought  by  prosecution  to  hold  him 
amenable  for  its  violation.  Punishment  can  not  be  inflicted  for  the  violation  of 
a  void  law.    Id. 

8.  The  illegality  of  an  election  adopting  the  local  option  law  in  a  district  wherein  it 
is  already  in  f orce  by  virtue  of  a  previous  election  will  leave  the  law  operative 
under  the  original  election.    Mc  Parte  Cox,  537. 

4.  The  Status  of  any  of  the  subdivisions  of  a  county  as  to  the  local  option  law  is  not 
affected  by  the  defeat  of  the  law  at  an  election  held  for  the  entire  county.  Such 
defeat  will  leave  the  law  operative  in  such  subdivisions  wherein  it  already  ex- 
isted,  and  will  not  abridge  the  right  of  other  subdivisions  to  demand  an  elec- 
tion for  their  own  immediate  localities  without  abiding  the  expiration  of  two 
years,  under  the  provisions  of  article  3238  of  the  Revised  Statutes.  It  is  only 
when  the  law  has  been  carried  for  the  entire  county  at  a  county  election  that  the 
law  of  the  subdivisions  is  superseded  by  the  law  of  the  county.    Id, 
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ICalice.    See  Charge  ofihe  Court,  f6,  90;  Indictment,  9, 10;  Murder,  18, 

1.  See  the  Statement  of  the  case  lor  a  charge  of  the  court  npon  implied  malioe  luid 

correct,  the  words  ''considerable  proyocation<"  as  used  in  »aid  charge,  in  ccm- 
nection  with  the  context,  being  eqoivalent  to  the  words  "adequate  cause. '^ 
Jacob%  V.  State,  79. 

2.  Charge  of  the  court  defines  express  malice  as  follows:    **  Express  malice  is  whea 

a  man  with  a  cool  and  sedate  mind,  in  pursuance  of  a  formed  design  to  kill 
another,  or  to  inflict  upon  him  some  serious  bodily  injury  which  would  probabl^ 
end  in  depriving  him  of  life,  does  kill  such  person."  Held,  incomplete  and  ma- 
terially  insufficient.  Gonzales  v.  State,  180. 
8.  The  Charge  of  the  court,  in  explaining  implied  malice  to  the  Jury,  requires  that,. 
in  Order  to  reduce  the  homicide  to  a  lower  grade  than  murder  of  the  second  de> 
gree,  the  homicide  should  have  been  committed  under  such  circumstances  as  fail 
to  show  that  it  was  committed  under  the  immediate  influence  of  sudden  passion 
arising  from  a  sudden  and  potoerful  prowcation,  as  a  violent  blow  or  the  like,  etc. 
Held,  error.  See  the  opinion  for  such  a  charge  as,  under  the  facts  in  proof, 
should  have  been  given  in  explanation  of  implied  malice.    Boyd  t.  State,  187. 

4.  In  all  trials  for  murder  it  is  the  imperative  duty  of  the  trial  court,  in  its  chaige 

to  the  Jury,  to  define  the  term  *'  malice,''  and  Omission  to  do  so  is  error.  Rieh- 
ardson  v!  State,  216. 

5.  Charge  of  the  court  defines  malice  to  be  "the  intentional  doing  of  a  wrongful 

act  to  another  without  legal  justification  or  excuse."  Held,  sufficient;  citing- 
with  approval  McKinney's  case,  8  Texas  Ct.  App.,  626;  Harris's  case,  Id.,  90; 
Lander's  case,  12  Texas,  481.     Gaüaher  v.  State,  247. 

6.  To  determine  the  sufficiency  of  a  charge  defining  malice  the  appellate  court  will 

consider  other  portions  of  the  charge  explaining  malice.  Immediately  following 
the  definition  held  on  the  original  hearing  to  be  sufficient,  the  trial  court  explains 
express  malice  as  follows:  /'  Express  malice  aforethought  is  where  one  with  a 
sedate  and  deliberate  mind  and  formed  design  deliberately  kills  another,"  etc. 
Held,  that  such  correct  definition  of  express  malice,  in  and  of  itself,  fully  ex- 
presses  the  legal  meaning  of  malice.     Id. 

7.  The  trial  court  charged  the  jury  on  express  malice  that  "a  sedate  and  deliberate 

mind  and  formed  design  is  e\idenced  by  extemal  circumstances  discovering  that 
inward  Intention,  as  lying  in  wait,"  etc.  Against  this  part  of  the  charge  it  is 
urged  that  it  is  upon  the  weight  of  evidence,  and  virtually  teils  the  jury  that 
express  malice  is  pi^oved  when  any  of  the  conditions  enumerated  in  the  charge 
are  shown  to  have  exisied.  Held,  that  the  objection  is  not  weU  taken.  Note  the 
approval  on  the  subject  of  Sharpe's  case,  17  Texas  Ct.  App.,  486.     Id. 

ICalicious  Mischiel    See  Knomngly  Ca/unng  Stock  to  go  into  Enclomre  of  Another,  ete. 

1.  Indictment  for  wilfully  and  wantonly  kiUing  a  dumb  animal  need  not  allege  the 

ownership  of  the  animal.     McLaurine  v.  State,  580. 

2.  It  is  a  rule  of  practice  that  the  material  allegations  in  an  indictment  (or  infor- 

mation)  which  oonstitute  the  offense  charged  must  be  stated  in  the  indictment 
and  must  be  proved  in  e>ridence.  But  allegations  in  an  indictment  not  essen- 
tial  to  such  a  purpose,  which  might  be  entirely  omitted  without  affecting  the 
Charge  against  the  defendant,  and  without  detriment  to  the  indictment,  are  con- 
sidered  as  mere  surplusage,  and  may  be  disregarded  in  evidence.  The  Informa- 
tion in  this  case  charged  the  animals  killed  to  be  the  property  of  L.  T.  White. 
The  proof  showed  them  to  be  the  property  of  Mrs.  White  and  her  children  as  the 
beneficiaries  of  the  estate  of  Mrs.  White's  former  husband,  deceased.  The  court 
charged  the  jury  that  "  the  allegations  and  proof  must  correspond  in  all  essential 
particulars,  but  in  the  Statute  under  which  this  Information  is  drawn  it  is  not 
essential  to  allege  ownership  in  anybody;"  and  refused  a  special  Instruction  to 
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ihe  effect  that  "allegations  of  ownersbip  being  descriptive  of  the  offense,  must 
be  proved  as  alleged,"  or  the  accused  acquitted.  Held,  that  the  requested  in- 
struction  embodying  the  law  upon  the  question,  it  was  error  to  refuse  it.  As 
authorizing  a  con\iction  upon  the  Information  ander  the  proof  adduced  the  Charge 
as  given  was  erroneous.    Id, 

8.  On  his  trial  for  wilf  uUy  and  wantonly  wounding  a  hog,  the  accused,  having  adduced 
evidence  which  tended  to  show  that  he  shot  the  hog  in  his  field  while  trespassing 
on  his  crop,  proposed  to  prove  that  his  fence  was  a  lawful  fence,  and  that  the 
stock  or  hog  law  prevailed  in  the  territory  within  which  his  said  field  was  situ- 
ated,  and  that  under  the  said  law  a  lawful  fence  was  not  required  to  be  a  hog- 
proof  fence.  Held,  that  the  proposed  evidence  was  admissible  to  rebut  the  wil- 
fulness  and  wantonness  of  the  act,  and  its  exclusion  was  error.  Brewer  v,  State, 
565. 

4.  This  prosecution  was  maintained  under  article  680  of  the  Penal  Ck)de.  The  evi- 
dence raised  the  issue  whether  the  aninial  was  wounded  in  the  defendant's  en- 
closure,  which  enclosure  was  surrounded  by  an  insufficient  fence.  Under  such 
proof  the  court  should  have  instructed  the  jury  that  if  they  so  believed,  the 
offense  would  be  punishable  under  article  685  of  the  Penal  Code,  and  that  con- 
viction  could  not  be  had  under  article  680.    Id, 

JEanalaughter.    See  Charge  ofthe  Court,  £6,  37,  9£,  93. 

1 .  See  evidence  sufflcient  to  support  a  conviction  for  manslaughter.  Cudd  v.  State,  124. 

2.  See  the  Statement  of  the  case  for  evidence  in  view  of  which  it  is  held  that  the 

trial  court  erred  in  omitting  to  instruct  the  jury  upon  the  law  of  manslaughter. 
And  note  that  the  proof  did  not  raise  the  issue  of  seif -defense,  which  therefore 
was  properly  omitted  from  the  Charge.    Bayd  v.  State,  137. 

^.  Uncommunicated  threats,  as  a  general  rule,  are  provable  on  a  trial  for  murder 
when  the  evidence  raises  and  leaves  in  doubt  the  question  as  to  which  of  the 
parties  to  the  fatal  encounter  began  the  attack.  They  may  be  also  proved  to 
corroborate  evidence  of  communicated  threats  previously  admitted.  But  man- 
slaughter, being  predicable  only  upon  "  adequate  cause,"  and  it  being  impossible 
for  the  facts  unknown  to  the  defendant  to  enter  into  or  become  constituent 
Clements  or  factors  in  creating  '*  adequate  cause,"  uncommunicated  threats  can 
have  no  weight  in  establishing  it,  or  in  mitigating  its  punishment.  Wherefore, 
the  conviction  being  for  manslaughter,  the  accused  can  not  be  heard  to  complain 
of  the  ruling  of  the  trial  court  rejecting  proof  of  uncommunicated  threats  oifered 
by  him.  Moreover,  the  language  of  the  deceased  sought  to  be  proved  as  un- 
communicated threats  in  this  case  partakes  of  the  nature  of  vituperative  and 
abusive  language  rather  than  threats,  and  besides  was  merely  cumulative  of 
other  evidence  of  like  character  admitted  on  the  trial.    Levy  t.  State,  208. 

4.  The  clothing  wom  by  the  deceased  at  the  time  of  the  homicide  is  competent  evi- 
dence for  the  State.  The  coat  introduced  in  evidence  on  this  trial  being  fully 
identified  as  the  coat  wom  by  the  deceased  when  shot  by  the  defendant,  it  was 
no  valid  objection  to  the  same  as  evidence  that  it  had  been  wom  by  a  negro 
since  the  homicide,  and  that  the  frock  had  been  cut  off,  and  patches  sewed  over 
the  bullet  holes  in  the  breast  and  side.     Id. 

-5.  It  is  objected  to  the  charge  of  the  court  that  instructing  upon  manslaughter  it 
erroneously  restricts  "adequate  cause  "  to  insulting  language  used  by  the  de- 
ceased toward  a  female  relative  of  the  defendant.  Held,  that  the  objection  is 
not  tenable,  in  view  of  the  evidence  which  shows  conclusively  that  if  man- 
slaughter enters  into  case  at  all  it  rests  solely  upon  insulting  language  used  by 
the  deceased  about  the  defendant's  mother.     Id. 

6.  To  denounce  a  man  as  a  "  son-of-a-bitch  "  or  a  "damned  son-of-a-bitch  "  does  not 
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amoant  to  the  "use  of  insulting  Janguage  toward  a  female  relative"  of  sacfa. 
man,  within  the  statutorj  meaning  of  the  terms,  and  will  not  be  adeqoate  cause 
to  rednce  a  killing  to  manslaughter.     Id. 

7.  If  the  provocation  upon  which  the  defendant  acted  in  killing  thedeceased  was  in- 

sulting language  used  bj  deceased  about  his  mother,  and  the  defendant  sought 
the  deceased  with  the  Intention  of  killing  him  therefor,  it  would  make  no  differ- 
ence,  his  own  intention  being  to  commit  a  felony,  that  the  deceased  attempted 
to  draw  a  weapon,  or  that  he  shot  to  save  his  own  life;  he  could  not  claim  self- 
defense,  but  his  act  would  constitute  manslaughter,  he  having  provoked  the 
occasion  which  produced  the  necessity  to  kill  the  deceased.    Id, 

8.  The  application  fo  rcontinuanoe  set  out  that  the  defense  would  prove  bj  the  ab^ 

sent  witness  Chariten  that  the  deceased,  a  few  days  before  the  homidde,  told 
him  that  the  defendant  Ivas  a  "  half  negro  and  a  bastard,  and  that  his  mother 
was  a  half  negro  and  a  whore,  and  had  raised  a  family  of  bastards,**  of  which 
Statement  the  absent  witness  informed  the  defendant.  The  trial  court  held  thls 
proposed  evidence  immaterial  because  the  defendant  did  not  kill  the  deceased 
immediately  upon  next  meeting  him.  But  the  testimony  tends  to  show  that  the 
defendant's  first  subsequent  meeting  with  the  deceased  was  at  a  party  on  the 
fatal  night;  that  when  he  discovered  the  presence  of  the  deceased  at  the  party 
he  declared  his  intention  toask  him  if  he  meant  what  he  had  been  sajing  about 
him,  defendant,  and  his  family;  that  during  the  evening  he  went  out  of  the 
house  upon  the  invitation  of  the  deceased,  and  asked  deceased  if  he  meant  what 
he  had  been  saying  about  him  and  his  family;  that  deceased  replied,  "  Yes,  I 
mean  every  damned  word  of  it!"  and  drew,  cocked,  and  snapped  a  pistol  at  de- 
fendant, whereupon  defendant  infiicted  the  fatal  cut.  Mdd:  Notwithstanding- 
the  failure  of  the  defendant  to  kill  the  deceased  immediately  upon  meeting  him 
at  the  party,  the  proof  fairly  raised  the  issue  of  manslaughter,  foasing  the  ade- 
quate  cause  upon  the  new  and  not  the  former  provocation;  rendered  the  testi- 
mony  of  the  absent  witness  Charlton  material  and  probably  true,  and  demanded 
of  the  court  a  Charge  applicable  to  the  case  as  made  by  said  proof.  Eichardson^ 
V.  State,  216. 

9.  Any  condition  or  circumstance  which  is  capable  of  creaüng  sudden  passion  suffi- 

cient  to  render  the  mind  of  a  person  of  ordlnary  temper  incapable  of  cool  redec- 
tion  may  constitute  "adequate  cause,"  and  where  the  evidence  shows  a  number 
of  conditions  or  circumstances  tending  either  singly  or  collectively  to  constitute 
what  a  Jury  might  consider  adequate  cause,  the  Charge  of  the  court  should  leave 
the  Jury  at  liberty  to  consider  them  all  in  determining  whether  or  not  adequate 
cause  existed.  See  the  opinion  for  a  State  of  proof  ?ield  to  demand  of  the  trial 
court  an  Instruction  in  conformity  with  this  rule,  and  for  a  charge  upon  the  ques- 
tion  held  insufficient  because  too  restrictive,  and  for  requested  Instructions  har- 
monizing  with  the  doctrine  above  announced,  in  ref  using  which  the  court  erred. 
Cochran  v.  State,  422. 

lÜBapplication  of  Public  Funds. 

In  charging  the  appellant,  as  the  treasurer  of  Palo  Pinto  Ck)unty,  with  the  offense 
of  misapplying  the  county  f unds,  as  that  oifense  is  defined  by  article  108  of  the 
Penal  Code,  the  indictment  described  the  property  as  follows:  **  Five  thousand 
five  hundred  dollars  in  money,  the  same  being  then  and  there  current  money  of 
the  United  States,  and  of  the  value  of  five  thousand  five  hundred  dollars,  which. 
said  money  was  then  and  there  the  property  of  the  said  Palo  Pinto  County.*^ 
Held,  that  the  said  description  is  sufiicient.    Lewis  v.  State,  140. 

ICiftConduct  of  the  Jury.     See  Jury  Law,  1,  2. 


Digitized  by 


Google 


Index.  679 

lÜBdemeanon.    See  Cha/rge  ofthe  Court,  IIS,  IIJ^ 
Mistake  of  Fact.    See  lUegal  Praetice  of  Medicine. 
"Money."    See  Deflnitiom,  1. 
Motive.    See  Evidence,  111;  Murder,  22, 

Municipal  Corporations. 

1.  Monicipal  corporations  can  exercise  no  powers  bat  those  which  are  conferred  upon 

them  by  the  act  by  which  they  are  constituted,  or  such  as  are  necessary  to  the  ex- 
ercise of  their.  corporate  powers,  the  Performance  of  their  corporate  duties,  and 
the  accomplishment  of  the  purposes  of  their  association.  The  charter  of  a  moni- 
cipal Corporation  is  its  organic  act,  and  fumishes  the  measure  of  its  power.  The 
Corporation  can  exercise  no  power  which  the  charter  does  not  grant  in  express 
words,  or  which  is  not  necessarily  or  fairly  implied  in  or  incident  to  the  powers 
expressly  granted,  or  which  are  not  essential  to  the  declared  objects  and  pur- 
poses of  the  Corporation.     Eix  Parte  Garzay  381. 

2.  As  to  repeal  by  implication  a  correct  rule  is  stated  as  follows:  "  The  presumption 

is  not  lightly  to  be  indulged  that  the  Legislature  has  by  implication  repealed,  as 
respects  a  particular  municipality,  or  as  respects  all  municipalities,  laws  of  a 
general  nature  elsewhere  in  force  throughout  the  State;  yet  a  charter  or  special 
act  passed  subsequent  to  the  general  law,  and  plainly  irreconcilable  with  it,  will 
to  the  extent  of  the  conllict  operate  a  repeal  of  the  latter  by  implication.  But  by 
a  well  known  rule,  founded  on  solid  reasons,  such  repeals  are  not  favored;  and 
the  principle  of  implied  repeal  ought  to  be  applied  with  extreme  caution."    Id, 

8.  In  determining  the  power  of  a  municipal  Corporation  to  enact  a  particular  ordi- 
nance,  the  charter  by  which  it  is  claimed  such  power  is  conferred  should  receive 
a  reasonable  construction — ^that  is,  a  construction  which  accords  with  the  Intention 
of  the  Legislature — and  all  reasonable  intendments  in  support  of  the  validity  of  the 
ordinance  will  be  indulged.  ünder  the  above  rules  it  is  held  that  sections  72,  78, 
and  98  of  the  charter  of  the  city  of  San  Antonio  (for  which  see  the  opinion)  do 
not  operate  to  repeal  within  the  limits  of  said  dty  articles  839,  340,  and  341  of  the 
Penal  Code;  nor  to  empower  the  said  city,  through  its  Council,  to  enact  an  ordi- 
nance licensing  bawdy  houses.  The  power  to  regulate,  suppress,  and  restndn 
bawdy  houses  does  not  carry  with  it  the  power  to  license  such  houses.     Id. 

4.  While  the  offensedenounced  by  article  341a  of  the  Penal  Code  is  in  contemplation 
of  law  the  same  as  that  denounced  in  article  341,  yet  the  acts  constituting  it  are 
different;  and  that  different  punishments  are  prescribed  for  different  acts  consti- 
tuting the  same  offense,  in  a  different  degree,  or  by  different  classes  of  persons, 
is  not  objectionable  legislation.  The  ordinance  enacted  by  the  city  Council  of 
the  city  of  San  Antonio  entitled  **An  ordinance  to  suppress  and  restrain  bawdy 
houses  within  the  limits  of  the  city  of  San  Antonio"  is  repugnant  to  article  341 
of  the  Penal  Code,  and  therefore  void.    Id. 

Murder.  See  Charge  ofthe  Court,  12S;  Midence,  S. 
1.  The  mere  presence  of  a  person  at  the  time  and  place  of  the  commission  of  the 
offense  by  another,  will  not  render  him  liable  unless,  knowing  the  unlawful  in- 
tent  of  such  other,  he  aided  him  by  acts  or  otherwise  encouraged  him  to  commit 
the  offense.  This  issue  being  raised  by  the  proof  in  this  case,  the  failure  of  the 
trial  court  to  submit  it  in  charge  to  the  jury  was  error.  See  the  Statement  of  the 
case  for  evidence  h^d  to  inculpate  the  accused  only  by  the  testimony  of  an  un- 
corroborated  accomplice,  and  note  that  whether  the  testimony  of  the  accomplice 
be  true  or  untrue  the  evidence  upon  the  whole  is  insufficient  to  support  a  con- 
viction  for  murder  in  the  second  degree.     Wood  «?.  State,  14. 
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2.  The  indictment  charged  tbat  the  appellant  and  one  Brown  ' '  acted  togetber  "  in  the 
murder  of  the  deceased,  and  the  court  instructed  the  juiy  that  **  if  the  defendant, 
acting  by  himself  or  acting  togetber  with  one  Brown,"  etc.  To  tbis  charge  it  is 
objected  tbat  the  indictment,  charging  only  a  Joint  murder  by  appellant  and  Brown, 
it  contravenes  the  rule  tbat  the  charge  must  be  limited  to  the  offense  charged  in 
the  indictment.  But  heid  that  the  objection  in  tbis  instance  is  bTpercritical,  and 
that  the  words  "acted  togetber  "  used  in  the  indictment  must  be  treated  as  mere 
surplusage.     Watson  v.  State,  84. 

8.  The  trial  court  charged  the  jury  as  follows:  "The  mere  presence  of  a  party  at 
the  time  and  place  where  an  offense  is  committed  does  not  constitute  such  partj 
a  principal;  he  must  be  present  at  that  time  and  place  witÜ  a  knowledge  of  and 
participation  in  the  oifense.  Of  tbis  the  jury  are  to  judge  from  the  surround- 
ing  circumstances  in  proof ,  such  as  the  companionship  of  the  parties  and  tbe 
oonduct  of  tbe  parties  at,  before,  and  after  the  commission  of  the  offense. "  HM, 
tbat  tbis  Charge  ander  the  evidence  adduced  is  not  obnoxious  to  tbe  objecti<Mi 
tbat  it  isupon  the  weight  of  the  evidence.     Id, 

4  Altbough  tbe  defense  of  alibi  was  not  made  on  tbe  trial  tbe  court  charged  tbe 
jury  as  follows:  **  If  you  do  not  believe  that  defendant  was  present  at  tbe  time 
of  tbe  killing  you  will  acquit  bim. "  HM,  that  being  more  favorable  to  tbe  de- 
fendant than  be  was  entitled  to,  tbe  said  cbaige  is  not  subject  to  objection.     Id. 

5.  On  a  trial  for  murder  the  State  was  permitted  to  prove  that  tbe  deceased  owned  a 

pasture  traversed  by  a  neighborhood  road;  tbat  tbe  gate  to  tbe  pasture,  near 
which  the  homicide  was  committed,  was  frequently  left  open  by  unknown  par- 
ties, and  that  consequently  tbe  deceased,  about  two  weeks  before  he  was  killed, 
removed  the  gate  and  stretched  wires  across  the  gateway,  and  that  said  wires 
were  daily  taken  down  and  left  down  by  unknown  parties.  To  this  proof  tbe 
defense  objected  because  the  evidence  did  not  connect  the  defendant  with  any  of 
the  acts  of  the  said  unknown  parties.  But  hM,  that  in  view  of  tbe  wbole  evi- 
dence, the  evidence  objected  to  was  properly  admitted.  It  tended  to  throw  ligbt 
npon  the  transaction  and  to  explain  the  presence  and  oonduct  of  tbe  deceased  ai 
the  time  and  place  of  the  homicide.     Fbsttr  «.  State,  45. 

6.  The  State's  witness  J.  was  permitted  to  testify  tbat  tbe  defendant*s  brotber,  T.  F., 

in  the  absence  of  defendant  told  bim  that  be,  tbe  said  T.  F.,  beld  the  deceased 
while  the  defendant  cut  bim  with  a  knife.  This  evidence  being  bearsay  was 
admitted  for  the  ouly  purpose  for  which  it  was  competent — ^to  impeach  tbe  credi- 
bility  of  the  defendant's  witness  T.  F.  But  the  trial  court  omitted  to  instruct 
the  jury  that  tbe  said  evidence  could  be  considered  by  them  for  tbe  Single  pur- 
pose only  of  determining  tbe  credibility  of  tbe  said  witness  T.  F.,  and  not  as 
criminative  evidence,  and  this  Omission  was  material  error.    Id. 

7.  Tbe  trial  court  refused  to  permit  tbe  defense  to  prove  Statements  about  tbe  trans- 

action made  by  the  deceased  after  he  was  wounded.  HM,  tbe  proposed  evi- 
dence being  purely  bearsay,  it  was  properly  excluded.    Id. 

8.  See  the  opinion  for  a  charge  of  the  court  ?ield  erroneous  because  not  warranted  by 

any  evidence  on  the  trial;  and  see  the  statepient  of  tbe  case  for  evidence  de- 
manding  of  the  trial  court  a  comprebensive  charge  on  self-defense.     Id. 

9.  Indictment  for  murder  described  the  deceased  as  tbe  "Infant  cbild  of  Essie  Pur- 

year,  said  cbild  being  witbout  name."  Held  sufficient,  and  tantamount  to  the 
allegation  that  tbe  name  of  the  deceased  was  unknown  to  the  grand  Jurors. 
Puryear  v,  State,  73. 
10.  Article  549  of  the  Penal  Code  provides  that  "  no  person  sball  be  convlcted  of  any 
degree  of  homicide  unless  the  body  of  the  deceased,  or  portions  of  it,  are  found 
and  sufficiently  identified  to  establish  the  fact  of  the  killing."    See  the  opinion 
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and  the  Statement  of  the  case  f or  evidence  held  insafficient  to  establish  the  corpus 
delieti.    Id. 

11.  Yerdict  reads  as  follows:     ''We  the  jury  find  the  defendant,  William  Jacobs, 

giltj  of  murder  in  the  seoond  degree,  and  assess  hls  ponishment  at  confinement 
in  the  State  Penitentiary  for  the  term  of  ten  years."  Held,  sufficient.  Jcicobs  v. 
8t(Us,T9. 

12.  The  evidence  on  a  trial  for  mnrder  demanded.  and  the  trial  court  gave  in  chaige 

to  the  jurv,  an  instniction  as  to  the  law  governing  where  the  fatal  difficulty  was 
provoked  by  the  defendant.  The  objection  urged  to  the  said  charge  was  that 
it  was  made  unnecessarily  prominent  by  undersooring  certain  words,  an  objec- 
tion that  is  held  to  be  hypercritical,  in  view  of  the  manifest  purpose  of  the  un- 
derscoring  to  attract  the  attention  of  the  jury  to  the  intent  with  which  defend- 
ant provoked  the  difficulty,  if  he  did  provoke  it.  Moreover,  it  was  favorable 
rather  than  prejudicial  to  the  defendant.  Jackson  v.  State,  107. 
18.  Bat  note  that  the  evidence  demanded  a  further  Instruction  embodying  the  law 
applicable  where  the  defendant  having  provoked,  in  good  faith  abandoned  the 
difficulty.    Refusal  of  a  special  Instruction  applicable  to  the  proof  was  error.  Id. 

14.  In  view  of  the  proof  adduced  on  the  trial,  the  court  erred  in  rejecting  evidence  to 

the  effect  that  a  few  days  prior  to  the  homicide  the  deceased  made  an  unpro- 
voked,  violent  attack  upon  him  with  a  knife,  and  attempted  to  take  his  life.    Id. 

15.  Evidence  insufficient  to  snpport  conviction  for  murder  of  the  first  degree.    PuUen 

V.  State,  114. 

16.  Charge  of  the  court  in  a  murder  case,  although  it  defines  exprees  and  implied  mal- 

ice,  is  fundamentally  erroneous  if  it  omits  to  define  ''malice  aforethought.'' 
Boi/d  V.  State,  137. 

17.  A  murder  committed  with  ''  malice  aforethought "  is  necessarily  an  unlawful  kill- 

ing,  and  therefore  it  is  not  necessary  that  an  indictment  for  murder  shall  charge 
that  the  killing  was  unlawful.  Conforming  to  No.  888  of  Willson's  Criminal 
Forms,  the  indictment  in  this  case  is  sufficient.    Hau  v.  State,  146. 

18.  Indictment  for  murder  is  sufficient  as  to  the  allegation  of  malice  if  it  alleges 

'*malice  aforethought,"  and  need  not  allege  "express  malice."  Nor  need  it 
allege  specifically  whereat  upon  the  body  the  mortal  wound  was  infficted.  Gie- 
bel V.  State,  151. 

19.  Evidence  sufficient  to  support  murder  in  the  first  degree.     OaXLaher  t.  State,  247. 

20.  Evidence  sufficient  to  support  murder  in  the  first  degree.    O'Connor  v.  State,  288. 

21.  Evidence  sufficient  support  capital  conviction  for  murder.     Smith  v.  State,  809. 

22.  The  evidence  establishing  that  the  deceased,  having  accused  the  defendant  and 

others  of  murdering  his  child  by  poison,  was  prosecuting  the  defendant  therefor, 
the  State,  over  defendant's  objection,  was  permitted  to  read  in  evidence  the  in- 
dictment against  the  defendant  for  the  murder  of  said  child.  Held,  that  the 
indictment  was  properly  admitted  as  evidence  competent  in  connection  with  the 
other  proof  noted  to  be  considered  by  the  jury  in  determining  the  motive  of  the 
defendant  in  killing  deceased.  And  motive  being  a  main  issue  in  the  case,  the 
court  did  not  err  in  omitting  in  its  charge  to  limit  and  restrict  the  said  evidence 
to  the  purpose  for  which  it  waä  admitted — the  rule  being  that  restriction  or  lim- 
itation  by  charge  does  not  obtain  with  regard  to  evidence  proving  directly  the 
main  issue  involved  in  the  trial.     Hudson  v.  State,  328. 

28.  See  the  statement  of  the  case  for  evidence  Jield  sufficient  to  support  a  capital  con- 
viction for  murder.     Murphy  v.  State,  350. 

24.  As  a  general  rule  it  is  unsafe  in  murder  trials  for  the  court  to  omit  to  charge  upon 
murder  of  the  second  degree;  and  it  is  only  when  there  is  no  evidence  whatever 
presenting  that  issue  that  such  a  charge  should  be  omitted.     See  the  statement 
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of  the  case  for  the  sobsttnee  of  evidence  held  to  bave  warranted  a  Charge  apoir 
murder  of  tbe  second  degree.     Naüey  «.  State^  887. 

25.  On  bis  tiial  for  murder  tbe  accused  propoeed  to  prove  tbe  cbaracter  of  tbe  deceased 

as  a  violent  and  dangerous  man.  Tbe  evidence  was  properly  excluded,  such 
proof  being  admissible  only  wben  it  bas  been  sbown  tbat  tbe  deceased,  at  tbe 
time  of  tbe  bomicide,  did  aome  act  indicating  bis  purpose  tben  to  take  tbe  life  of 
tbe  accused,  or  do  bim  serious  bodily  injury.      Walker  «?.  State,  503. 

26.  It  is  a  principle  of  tbe  law  of  murder  tbat  if  a  person  intentionally  inflicts  serious 

bodily  injury  upon  tbe  person  of  anotber  wbicb  may  result  in  deatb,  altbougb 
tbe  intent  to  kill  may  not  exist,  tbe  law,  if  tbe  act  was  prompted  by  malice  and 
deatb  ensues,  bolds  bim  guilty  of  murder.  In  tbis  case  tbe  trial  conrt  cbarged 
tbe  Jury  as  follows:  "  Unless  you  believe  from  tbe  evidence  tbat  tbe  defendant 
Struck  tbe  deceased  witb  tbe  intent  to  kill  bim,  or  to  inflict  sucb  serious  bodily 
injury  upon  bim  as  would  probably  end  in  bis  deatb,  you  will  acquit  bim."^ 
Held,  tbat  tbe  cbarge  was  more  favorable  to  tbe  defendant  tban  be  was  enti- 
tled  to,  and  therefore  not  subject  to  exceptlon.     Id. 

27.  Tbe  trial  court  properly  refused  in  tbis  case  toinstruct  tbe  jury  upon  tbe  issue  of 

murder  in  tbe  second  degree.     Davis  t.  State,  542. 

28.  Murder  of  tbe  second  degree  not  being  in  tbe  case,  tbe  court  properly  refused  ta 

cbarge  tbereon.    Caldwell  v.  State,  566. 

29.  Tbe  cbarging  part  of  tbe  indictment  was  as  follows:    *    ♦    *    *•  tbat  William 

Caldwell,  ♦  ♦  ♦  on  or  about  tbe  Ist  day  of  August,  in  tbe  year  of  our  Lord 
1888,  witb  force  and  arms,  in  tbe  said  county  of  Fort  Bend,  and  State  of  Texas, 
did  tben  and  tbere  unlawfully,  and  witb  express  malice  aforetbougbt,  kill  one 
J.  M.  Sbamblin,  by  sbooting  bim  witb  a  gun."  Tbis  indictment  is  objected  to 
upon  tbe  grounds:  1.  Tbat  it  falls  to  cbarge  tbat  tbe  accused  murdered  tbe  de- 
ceased. 2.  Tbat  it  omits  to  cbarge  tbe  time  and  place  of  tbe  sbooting.  8.  Tbat 
it  omits  to  cbarge  tbe  infliction  of  a  mortal  wound.  4.  Tbat  it  omits  to  cbarge 
tbe  date  of  tbe  wounding  and  tbe  date  of  tbe  deatb.  5.  Tbat  it  falls  to  cbarge 
tbat  tbe  sbooting  was  done  unlawfully  and  witb  malice  aforetbougbt.  6.  Tbat 
it  is  fatally  defective  for  want  of  certainty .  But  held,  tbat  none  of  tbe  objections 
are  maintainable,  and  tbat  tbe  indictment  is  sufficient.     Id. 

80.  Tbe  general  rule  is  well  establisbed  tbat  *'  a  conflict  provoked  by  a  defendant  can 

not  be  set  up  by  bim  as  a  defense,"  and  tbat  '*wbere  a  defendant  by  bis  own 
wrongful  act  bas  brought  about  tbe  necessity  of  taking  life,  be  can  not  plead 
tbat  sucb  killing  was  in  bis  neces&ary  seif -defense."  But  it  is  a  rule  equally  as 
well  establisbed  tbat  "tbougb  tbe  defendant  may  bave  tbus  provoked  tbe  .con- 
flict, yet  if  be  witbdraws  from  it  in  good  faitb,  and  clearly  announces  bis  desire 
for  peace,  tben  if  be  be  pursued  bis  rigbts  of  seif -defense  revive."  Tbe  evi- 
dence on  tbis  trial  establisbed  two  separate  and  distinct  conflicts,  tbe  first  of 
wbicb  was  provoked  by  tbe  defendant  witb  deadly  intent,  but  was  abandoned  by 
in  bim  good  faitb.  Under  sucb  circumstances  tbe  first  conflict  could  bave  na 
bearing  wbatever  upon  tbe  subsequent  one,  save  to  illustrate  tbe  malice  or  intent 
of  tbe  parties  in  engaging  in  it.  Tbe  trial  judge,  bowever,  in  bis  cbarge  to  tbe 
jury  treated  tbe  case  mainly  as  presenting  a  Single  continuous  combat,  and  upon 
tbe  main  pbases  iterated  and  reiterated  to  tbe  jury  tbat  tbe  defendant  could  not 
Claim  bis  defenses  if  be  brougbt  on  or  produced  tbe  conflict.  ffeid,  error,  and 
tbat  tbe  question  of  provoking  a  difficnlty,  if  neceasary  to  be  snbmitted  at  all, 
sbould  bave  been  expressly  limited  to  tbe  acts  and  conduct  of  tbe  parties  in  tbe 
last  combat.     Brazzü  v.  State,  584. 

81.  Tbe  evidence  in  tbis  case  presented  tbe  tbeory  of  murder  of  tbe  first  degree,  and 

tbe  court  properly  submitted  tbat  issue  to  tbe  jury.    Ecibel «.  State,  688. 
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Xutual  Ctombat.  See  Charge  ofihe  Court,  119. 
See  tbe  opinion  in  extenso  for  a  charge  of  the  conrt  npon  the  queetion  of  mutaal 
oombat,  held  erroneoos  as  applied  to  the  facts  of  this  case,  because  its  effect  is  to 
deprive  the  defendant,  withont  reference  to  his  intent,  entirely  of  his  right  of 
seif -defense  if  the  killing  was  brought  about  by  his  own  wrongf  ul  act.  The  rule 
is  in  such  cases  that  if  the  wrongf  ul  act  was  unaccompanied  by  any  intent  on  the 
part  of  the  defendant  to  kill  or  serioosly  injure  the  deceased,  or  to  commit  any 
felonj,  such  wrongf  ul  act  would  not  deprive  the  defendant  entirely  of  the  right 
of  seif -defense,  and  would  not  necessarily  render  the  homicide  murder,  but  might 
reduce  it  to  manslaughter,  notwithstanding  such  wrongf  ul  act.  Note  also  the 
roling  to  the  effect  that  even  if  it  be  conceded  that  the  proof  in  this  case  de- 
manded  a  charge  upon  mutual  combat,  and  that  the  charge  as  given  is  correct 
as  far  as  it  goes,  yet  to  be  sufficient  it  should  have  further  instructed  the  jury 
that  although  the  defendant  engaged  voluntarily  in  the  combat,  yet  if  he  did  so 
under  the  influence  of  sudden  passion  arising  from  an  adequate  cause,  it  would 
not  be  murder,  but  manslaughter.     Oomaies  v.  SkUe,  180. 

Vegligent  Homicide.    See  AcHdental  Hondeide, 

Vewly  Discovered  Evidence.    See  New  Trialy  11, 
Ck)ntroverting  the  motion  for  new  trial  as  asked  for  upon  the  ground  of  newly  dis- 
covered evidence,  the  State  showed  that  such  newly  discovered  testimony  was. 
unworthy  of  credit,  and  would  not  probably  affect  the  result  on  another  trial. 
Held,  that  the  new  trial  was  properly  ref  used.    Bmüh  v.  State,  809. 

New  TriaL    See  Jury  Law,  16. 

1.  The  defendant's  application  for  continuance  disclosed  due  diligence  to  secure  the 

absent  testimony,  which  absent  testimony,  in  view  of  the  proof  on  the  trial,  was- 
both  material  and  probably  true.  Held,  that  under  the  circumstances,  the  con- 
tinuance having  been  ref  used,  the  court  erred  in  refusing  a  new  trial.  See  the 
opinion  for  a  showing  of  diligence  held  sufficient,  and  the  Statement  of  the  case 
for  evidence  held  insufficient  to  support  a  oonviction  for  theft,  because  it  not 
only  fails  to  establish  but  rebuts  the  animus  furandi.    Donafioe  v.  State,  12. 

2.  See  the  opinion  for  the  substance  of  evidence  set  forth  in  an  application  for  con- 

tinuance which,  in  view  of  the  proof  on  the  trial,  entitled  the  defendant  to  a  new 
trial.  Rumbo  v.  State,  30. 
8.  See  the  brief  of  counsel  for  the  appellant,  adopted  by  the  court  as  its  opinion  on 
the  question,  for  reasons  why  absent  testimony  set  out  in  an  application  for  con- 
tinuance is  held  to  be  material,  and  in  the  hght  of  the  evidence  on  the  trial, 
probably  true:  wherefore,  the  continuance  having  been  erroneously  ref  used,  the 
trial  court  should  have  awarded  a  new  trial.  And  note  the  same  for  a  Statement 
of  the  case.     Chumley  v.  State,  87. 

4.  One  of  the  statutory  grounds  for  a  new  trial  is  **  where,  from  misconduct  of  the 

jury,  the  court  is  of  opinion  that  the  defendant  has  not  received  a  fair  and  Im- 
partial  trial. "  The  Statute  further  provides  that  it  •  •  shall  be  competent  to  prove 
such  misconduct  by  the  voluntary  affidavit  of  a  Juror;  and  a  verdict  may  in  a 
like  manner  in  such  cases  be  snstained  by  such  affidavit."  Separation  of  the 
jury,  unless  by  permission  of  the  court,  with  the  consent  of  the  opposing  coun- 
sel, in  Charge  of  an  officer,  is  a  species  of  misconduct  Coming  within  the  Opera- 
tion of  the  rule.    Kelly  v.  State,  120. 

5.  The  probable  effect  upon  the  verdict  is  the  criterion  by  which  the  courts  should 

be  govemed  in  passing  upon  a  motion  for  a  new  trial  based  upon  the  illegal  Sep- 
aration of  the  jury  pending  verdict.  The  new  trial  should  be  awarded  because 
of  such  misconduct,  unless  the  improbability  of  injury  be  manifest.     Id. 
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6.  Even  when  the  application  conforms  strictlj  to  the  Statutes,  a  ooRtinaanoe  is  not 

a  matter  of  right,  bat  is  addressed  to  tbe  sound  discretion  of  the  court.  If ,  how- 
ever,  the  continoance  has  been  refused,  and  the  aocused  convicted,  and  the  absent 
testimony,  in  the  light  of  the  evidence  on  the  trial,  appears  material  and  probablj 
trae,  it  devolves  on  the  trial  court  to  award  a  new  trial.  See  the  opinion  for  a 
showing  of  diligence  in  an  application  for  continuance,  held  sufficient  as  to  one 
of  the  absent  witnesses,  and  insufiicient  as  the  other.     Riehardton  v.  State,  216. 

7.  Article  564of  the  Code  of  Procedure  provides  that  '•  any  material  fact  stated  affect- 

ing  diligence  in  an  application  for  continuance  maj  be  denied  by  the  adverse 
party.  The  denial  shall  be  in  writing,  supported  by  the  oath  of  some  credible  per- 
son,  and  filed  as  soon  as  practicable  after  the  filing  of  the  application  for  contin- 
uance. "  Failure  to  controvert  the  diligence  when  the  application  for  continuance 
is  filed  will  not  preclude  the  State  from  doing  so  when  it  is  again  brought  for- 
ward  on  the  motion  for  a  new  trial.    Id, 

8.  Article  565  of  the  Code  of  Procedure  prorides  that  '*  when  a  denial  is  filed  *  ♦   * 

the  issue  shall  be  tried  by  the  judge,  and  he  shall  hear  testimony  by  affidavits, 
and  grant  or  refuse  the  continuance  according  to  the  law  and  facts  of  the  case." 
And  article  781  of  the  same  Code  provides  that  when  the  truth  of  the  causes  sei 
forth  in  the  motion  for  new  trial  is  controverted,  "the  judge  shall  hear  evidence 
by  affidavit  or  otherwise,  and  determine  the  issue."  These  provisions  must  be 
held  to  exclude  all  evidence  on  such  issue  except  that  provided  by  affidavit,  or 
by  testimony  under  oath,  in  open  court.     Id. 

9.  See  the  opinion  for  the  substance  of  absent  testimony  set  out  in  a  mution  for  con- 

tinuance hddy  in  view  of  the  proof  on  the  trial,  to  have  entitled  the  accused  to 
a  new  trial,  the  continuance  having  been  refused.    SvceH  v.  State,  228. 

10.  The  record  discloses  that  one  D.,  a  witness  subpoenaed  for  the  defense,  was  in  at- 

tendance  upon  the  court  until  August  1 ;  that  none  of  the  witnesses  in  the  case 
being  present  on  August  2,  they  were  attached;  that  when  the  parties  were  called 
upon  to  announce,  the  sheriff  stated  to  the  counsel  for  the  defense  that  D.  was 
under  attachment,  and  would  appear  to  testify,  but  that  in  fact  the  said  witness 
did  not  appear  and  testify.  The  defense,  after  verdict,  brought  forward  this 
matter  as  cause  for  new  trial,  setting  out  the  facts  expected  to  be  proved  by  D. 
Held,  that-  the  court  did  not  err  in  refuslng  the  new  trial  upon  this  showing.  The 
proper  practice  in  the  premises  was  for  the  defense,  upon  disoovering  that  the 
absent  witness  would  not  be  present  upon  the  trial,  to  move  for  a  withdrawal  of 
its  announcement,  and  for  the  continuance  or  postponement  of  the  trial.  Beagcm 
V,  State,  227. 

11.  Evidence  which,  if  not  known  to  the  defendant,  was  accessible  by  the  use  of  dili- 

gence, and  which  would  have  been  obtained  from  other  sources  than  than  stated 
in  the  motion  for  new  trial,  does  not  come  within  the  category  of  newly  discov- 
ered  evidence.    Id. 

12.  The  application  showing  a  want  of  diligence  to  secure  the  absent  testimony,  the 

continuance  was  properly  refused  in  the  first  instance.     And  in  so  far  as  it  was 
probably  true,  the  absent  testimony  being  immaterial,  the  court  properly  refused 
the  motion  for  new  trial.    McFadden  v.  State,  241. 
18.  Showing  for  new  trial  insuffident.    O'Connor  n.  State,  288. 

14.  Controverting  the  motion  for  new  trial  as  asked  for  upon  the  ground  of  newly  dis- 

covered  evidence,  the  State  showed  that  such  newly  disoovered  testimcmy  was 
unworthy  of  credit,  and  would  not  probably  affect  the  result  on  another  tiiaL 
Held,  that  the  new  trial  was  properly  refused.    Smith  «.  J^ate,  809. 

15.  It  is  a  rule  of  practice  that  "  when  the  grand  Jury,  by  the  use  of  reasonable  dili- 

gence, can  ascertain  the  name  of  the  owner  of  the  stolen  property,  it  is  their  duty 


Digitized  by 


Google 


Index.  685 

New  Trial — eantinued. 

to  do  so,  and  failing  in  this  duty,  a  new  trial  should  be  granted."  Kinibrough  v, 
State,  867. 

16.  See  the  opinion  for  the  substanceof  evidence  set  forth  in  an  application  for  contin- 

uance  which.  in  view  of  the  proof  on  the  trial,  being  both  material  and  probably 
true,  entitled  the  defendant  to  a  new  trial — ^hls  application  for  continuance  having 
been  refused.     Seif  v,  State,  898. 

17.  Although  the  application  for  continaance  discloses  a  failure  of  diligence  to  secure 

the  absent  witnesses  at  the  trial,  yet  if  on  the  trial  the  absent  testimony,  oonstnied 
in  the  light  of  the  evidence  adduced,  appears  material  and  probably  true,  the 
defendant,  if  convicted,  should  be  awaided  a  new  trial.    Uammond  v,  State,  418. 

18.  This  court  will  not  revise  the  action  of  the  trial  court  in  refusing  a  new  trial  be- 

cause  of  its  previous  refusal  of  a  continuance,  unless  it  be  made  to  appear  not 
merely  that  the  accused  might  probably  have  been  prejudiced  by  such  ruling, 
but  that  it  is  reasonably  probable  that,  had  the  absent  testimony  been  before  the 
Jury,  a  verdict  more  favorable  to  the  defendant  would  have  resulted.  See  the 
opinion  for  a  State  of  case  in  which»  under  the  above  rules,  a  new  trial  should 
have  been  awarded.    Id. 

19.  "  Where  the  Jury,  after  having  retired  to  deliberate  upon  a  case,  have  received 

other  testimony,"  etc.,  is  one  of  the  grounds  enumerated  in  article  777  of  the 
Code  of  Criminal  Procedure  as  entitling  a  convicted  defendant  to  a  new  trial. 
But  in  Order  to  entitle  the  defendant  to  a  new  trial  upon  this  ground  the  testi- 
mony or  other  matter  received  in  evidence  by  the  jury  after  retirement  must  be 
of  such  character  as  would  probably  iniiuence  the  verdict.  In  this  case  the 
dothes  wom  by  the  deceased  when  shot  were  inadvertently  left  in  the  room, 
which  was  afterwards  assigned  to  the  jury  when  deliberating  upon  their  ver- 
dict, and  the  said  clothes  were  inspected  by  the  jury.  The  said  clothes,  how- 
ever,  afforded  no  other  evidence  than  had  been  adduced  on  the  trial,  and  the 
Jurors  testified  on  the  hearing  of  the  motion  for  new  trial,  not  only  that  the 
inspection  of  the  clothes  did  not  affect  their  verdict,  but  that  they  had  individ- 
oally  made  up  their  minds  before  the  said  inspection  of  the  clothes.  Held,  that 
under  the  circumstances  the  defendant  was  not  prejudiced,  and  the  motion  for 
new  trial  was  properly  overruled.    Eendricka  v.  State,  416. 

Nonage«    See  Capital  Offerm,  f. 

Votary  Public 
A  notary  public  is  not  an  offleer  authorized  by  law  to  take  depositions  in  criminal 
cases  beyond  the  limits  of  this  State.    Lienpo  v.  State,  179. 

Obatruction  of  Public  Boad. 

1.  It  is  a  general  nile  that  what  is  said  or  done  by  participants  under  the  immediate 

spur  of  a  transaction  becomes  a  part  of  the  transaction,  and  it  is  the  transaction 
that  speaks.  In  such  cases  it  is  not  necessary  to  examine  as  witnesses  the  per- 
sons  who,  as  participators  in  the  transaction,  thus  instinctively  spoke  and  acted. 
What  they  did  or  said  is  not  hearsay,  but  is  part  of  the  transaction  itself.  Un- 
der this  rule  the  trial  court  erred  in  refusing  to  permit  the  defendant  to  prove 
that  when  he  was  preparing  to  and  was  in  the  act  of  encloeing  bis  land,  T.,  the 
adjacent  land  proprietor,  told  him  "to  go  ahead  and  build  bis  pasture  fence  on 
the  same  line  with  bis  field  fence  and  that  he,  T.,  would  move  bis  pasture  fence 
back  so  as  to  have  a  road  of  the  proper  width."  Such  evidence  tended  to  rebut 
the  evil  intent  or  wilfulness  on  the  part  of  the  accused.    Sne^d  v,  State,  56. 

2.  The  Charge  of  the  court  in  this  case  was  erroneous  in  that  it  omitted  to  define  the 

term  "  wilfuUy."    See  the  opinion  for  a  requested  Instruction  to  supply  the  omis- 
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don  whieh,  tboogh  inBofficient  in  itaelf ,  was  snfllcieiit  to  call  f or  a  fall  and  eor- 
lect  instruction  from  the  coort.   Id. 

Obstructing  Bailway  Track. 

1.  Indictment  for  obstracting  a  railway  track  need  not  specify  the  persona  whoee  livoa 

were  endangered  hy  the  obstruction.  See  the  opmion  for  the  charging  part  of 
an  indictment  for  ol)6tracting  a  railway  track  held  sufficient.  Barton  v.  SUUe,  488. 

2.  As  tending  to  show  motive,  and  for  the  purpose  of  developing  the  res  geda  of  the 

offense  charged,  the  State  was  properly  permitted  to  prove  the  complicity  of 
the  defendant  in  the  placing  of  a  different  obstruction  at  a  contigaous  point  on 
the  railway  verj  soon  after  the  placing  of  the  obstruction  charged  in  the  in- 
dictment;  but  in  failing  to  properly  liniit  the  purpose  of  such  testimonj,  the 
Charge  of  the  court  was  fundamentally  erroneous.    Id. 

Occupation  Tazes. 

1.  The  Act  of  April  6,  1889,  provides  for  the  levy  and  collection  as  an  occupation 
tax  "  from  every  person  or  firm  who  peddles  out  clocks,  or  oooking  stoves,  or 
ranges  oyer  the  county,  $250  for  the  State  and  $100  for  each  county  in  which 
they  make  a  sale. "  As  against  the  '  *  Wrought  Iron  Range  Company  of  St.  Louis, 
llissouri,"  the  Comptroller  of  Public  Accounts  of  this  State  construed  the  said 
act  to  levy  the  occupation  tax  stated  upon  every  wagon  used  by  it  in  peddling 
oooking  ranges  in  Travis  County.  The  Company  paid  the  tax  thus  levied  on  two 
of  the  wagons  employed  by  it  in  the  sale  of  ranges  in  Travis  County,  but  not 
npon  its  third  wagon,  used  by  the  relator,  as  its  employe,  in  the  sale  of  ranges. 
The  relator  was  arrested  and  is  held  under  an  Information  for  pursuing  the  oc- 
cupation of  a  peddler  of  cooking  ranges  without  having  paid  the  tax  levied,  etc. 
The  contention  of  the  relator  is  that,  as  applied  to  above  State  of  facts,  the  said 
act  is  obnoxious  to  the  Interstate  commerce  provision  of  the  Constitution  of  the 
United  States  (art.  8,  sec  1),  in  that  it  lestricts  commerce  between  the  States; 
2,  that  it  conflicts  with  and  violates  section  1  of  article  8  of  the  Constitution  of 
this  State,  which  exempts  persons  engaged  in  agricultural  or  mechanical  pur- 
suits  from  the  payment  of  occupation  taxes;  and  3,  that  it  conflicts  with  and 
violates  section  2  of  article  8  of  the  Constitution  of  this  State,  which  provides 
that  all  occupation  taxes  shall  be  uniform  upon  the  same  class  of  subjects.  Hddt 
that  neither  of  the  said  propositions  is  tenable.  Ex  Parte  Butin,  304. 
H.  EM:  The  Comptroller's  construction  of  the  Act  of  April  6,  1889,  as  above  set 
forth,  is  erroneous.  ''  Firm,'*  as  used  in  the  said  act,  is  a  term  interchangeable 
with  the  term  " Company"  or  " corporation,"  and  it  was  the  purpose  of  the  said 
act  to  impose  the  tax  specified  upon  the  firm  who  pursues  the  occupation  of  ped- 
dling,  etc.,  without  restriction  or  limitation  as  to  the  number  of  agents  or  wagons 
it  employs  in  pursuing  the  said  occupation.  Id. 
3.  An  occupation  taxed  by  law  can  not,  under  any  circumstances,  be  legaUy  pursued 
without  the  necessary  license  being  first  obtained;  and  a  person  is  liable  to  pros- 
ecution  and  conviction  who  without  the  license  pursues  the  occupation,  unless 
after  prosecution  is  instituted  but  before  conviction  he  pays  the  tax  and  costs  of 
prosecution  and  procures  the  license,  thereby  barring  the  prosecution.  It  was  no 
defense  that,  although  he  was  entitled  to  and  applied  for  license,  tendering  pay- 
ment of  the  tax  levied,  the  accused  was  wrongfully  or  arbitrarily  refused  license 
by  the  collector  of  taxes.     Ctirry  t>.  State,  477. 

Ownership.     See  Emdence,  £S,  87;  MalieUm»  Misch^f,  7,  f ;  Thefl,  3. 

The  indictment  alleged  the  ownership  of  the  stolen  property  in  the  agent  of  the 
express  Company.  Held,  correct,  in  view  of  the  proof  showing  that  the  said 
agent  had  the  exclusive  care,  oontrol,  and  management  of  the  same.  Arda  t>. 
State,  198. 
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Tecuniary  Penalty. 

1.  Article  816  of  the  Code  of  Procedure  proTides,  in  effect,  that  if  a  defendant  con- 
victed  of  misdemeanor  makes  oatli  in  writing  of  his  inability  to  pay  the  pecuniary 
fine  assessed  against  him,  and  the  county  aathorities  fail  to  hire  him  out,  or  to 
put  him  to  labor  in  acoordance  with  the  law  regulating  oounty  convicts,  he  shall 
be  imprisoned  in  the  coonty  jail  a  sufficient  length  of  time  to  discharge  the  fall 
ainoant  of  fine  and  costs  adjudged  against  him,  rating  such  puiAshment  at  three 
dollars  per  day.     Ex  Parte  Hunt,  861. 

3.  Two  pecuniary  judgments  in  the  Gounty  Court  against  the  relator  aggregated  the 
sum  of  $107.50.  Imprisonment  on  account  of  the  fines  began  October  14.  On 
October  16  the  relator  made  aifidavit  of  his  inability  to  pay  the  said  fines.  The 
county  authorities  did  not  put  him  to  manual  labor  nor  hire  him  out,  and  he  re- 
mained  in  custody  under  the  said  judgments  of  the  County  Court  until  December 
1,  a  period  of  forty-six  days.  HM,  that  under  the  facts  the  relator  was  entitled 
to  a  credit  of  three  dollars  per  day  for  the  said  forty-six  days  of  imprisonment, 
which  more  than  discharged  the  aggregate  fines  assessed  by  the  judgments  of 
the  County  Court.     Id. 

3.  Pending  his  Imprisonment  under  the  judgments  of  the  County  Court  the  relator, 

under  an  indictment  for  assault  to  murder  was  convicted  in  the  District  Court 
of  aggravated  assault,  the  fine  and  costs  assessed  against  him  aggregating  $238.44 
The  judgment  in  thls  case  became  final  on  December  1,  and  on  December  3  he 
was  put  to  manual  labor  on  the  county  farm,  where  he  labored  for  240  days,  at 
the  end  of  which  time  he  was  released  upon  his  agreement  to  pay  the  county  at 
the  rate  of  five  dollars  per  month  until  he  should  discharge  the  amount  claimed 
by  the  county  to  be  due  on  the  three  judgments.  But  lield,  that  under  the  pro- 
visions  of  article  8597  of  the  Revised  Statutes  the  relator  was  entitled  to  a  credit 
of  one  dollar  per  day  for  the  240  days  he  labored,  and  therefore  had  overpaid 
the  fine  and  costs  when  released  upon  his  said  agreement.    Id. 

4.  But  in  Support  of  the  action  of  the  county  authorities  the  State  relied  upon  the 

Act  of  March  7,  1889,  which,  amending  article  8597  of  the  Revised  Statutes,  re- 
duced  to  fifty  cents  per  day  the  amount  of  credit  allowable  to  a  misdemeanor  oon- 
▼ict  for  county  labor.  Hdd,  that  as  the  judgments  against  the  relator  were 
rendered  in  1888,  the  said  Act  of  March  7,  1889,  would  be  ex  post  facto  as  to  said 
judgments.    Id, 

Penalty. 

1.  Article  15  of  the  Penal  Code  provldes  that  when  the  punishment  for  an  offense  Is 

ameliorated  by  Statute  subsequent  to  its  commission,  the  defendant,  upon  con- 
viction,  must  be  punished  according  to  the  latter  enactment,  unless  he  elect  to 
receive  the  penalty  affixed  by  the  former  law.  But  the  rule  does  not  apply  to 
cases  tried  before  the  ameliorating  act  has  become  an  eifective  law.  Jenkins  t). 
State,  86. 

2.  The  penalty  for  unlawf  ully  carrying  a  pistol,  as  provided  by  article  818  of  the  Penal 

Code,  was  both  fine  and  imprisonment.  By  the  act  amending  the  said  article,  ap- 
proved  January  30,  1889,  the  penalty  was  so  changed  as  to  leave  imprisonment 
to  the  Option  of  the  Jury.  This  amendatory  act  was  not  passed  under  an  "  emer- 
gency  clause, "  and  therefore  could  take  effect  only  upon  the  ' '  expiration  of  ninety 
days  after  the  adjoumment  of  the  Session  of  the  Legislature  at  which  it  was 
enacted. "  That  session  of  the  Legislature  adjoumed  on  the  6th  day  of  April, 
1889,  and  hence  the  said  amendatory  act  was  not  in  force  when  this  case  was 
tried  on  the  6th  day  of  May,  1889.  Id.  • 
8.  Charge  of  the  court  which  incorrectly  instructs  the  jury  as  to  the  penalty,  although 
accruing  to  the  benefit  of  the  accused,  constitutes  fundamental  error  for  which 
the  conviction  will  be  set  aside.     This  offense  was  committed  September  22, 
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1888,  when  the  penalty  for  unlawfully  carrying  a  pistol  was  both  fine  and  im- 
prisonment.  The  trial  was  liad  May  6, 1889,  after  the  passage  of  the  amendatorj 
act  bat  before  it  took  eflect.  On  the  trial  the  oourt  instructed  the  jury  that  thej 
could  or  not,  in  their  option,  assess  hnprisonment  as  a  part  of  the  penalty ,  to  whidi 
Charge  the  defendant  excepted.  Heldy  that  the  charge  constituted  fundamental 
error.  Id, 
4.  Instead  of  ameliorating,  the  amendment  increased  the  penalt j  prescribed  bj  artlcle 
339  of  the  Penal  Code.  The  defendant  did  not  elect  to  be  tried  ander  the  law  a» 
changed,  and  the  coiirt  charged  the  jory  with  respect  to  the  penalty  prescribed 
by  the  said  articleat  the  tinie  the  offense  was  committed.  Hdd,  oorrect.  John- 
»on  V.  State,  562. 

Peijury. 

1.  To  be  assignable  as  perjury  it  is  eesential  ander  the  Statute  of  this  State  that  the 

matter  alleged  in  the  indictment  be  material  to  the  issae  on  the  trial  of  which  the 
defendant  was  swom.  The  degree  of  materiality,  however,  is  not  important,  and 
it  is  sufficient  if  it  be  so  to  a  Single  fact.    WiUiams  t,  State,  301. 

2.  It  is  settled  doctrine  that  perjury  may  be  assigned  upon  a  false  Statement  affecting^ 

only  a  collateral  issue,  as  that  of  the  credit  of  a  witness.  Washington's  case,  ^ 
Texas  Ct.  App. ,  26,  approved.  This  indictment  assigns  for  perjury  the  Statement 
ander  oath  of  the  accused  as  a  witness  on  the  trial  of  one  King  for  rape,  that  he 
(accused)  had  not  been  tried  and  convicted  in  the  District  Court  of  Burleson  Coanty 
and  sent  to  the  penitentiary  for  horse  theft.  It  also  allegee  that  the  Statement 
was  material  to  the  issue  in  the  King  case,  but  does  not  set  out  his  testimony  gel 
the  King  trial,  nor  allege  the  facts  going  to  show  how  the  false  Statement  so 
made  by  him  became  material  to  the  issue  in  the  King  case.  Upon  the  ground 
that  it  was  in  these  respects  insnfficient,  the  defense  moved  to  quash  the  indict- 
ment. But  held,  that  the  indictment  was  sufficient,  and  the  motion  was  properly 
overrujed.  Id. 
8.  Indictment  for  perjury  is  sufficient  as  to  materiality  if  it  charges  generally  that 
the  Statements  upon  which  perjury  is  assigned  are  material  without  alleging  facta 
which  show  them  to  be  so.  See  the  Statement  of  the  case  for  the  charging  part 
of  an  indictment  for  perjury  held  sufficient.     Si8k  v.  State,  482. 

4.  It  was  not  error  for  the  court  in  its  charge  to  select  from  among  the  several  State- 

ments assigned  as  perjury  that  which  was  material,  and  submit  it  to  the  Jury.  Id. 

5.  It  was  objected  to  the  charge  of  the  court  that  it  omitted  to  submit  to  the  jury  the 

question  of  the  intoxication  of  the  accused  at  the  time  he  made  the  alleged  false 
Statement,  or  at  the  time  of  the  card  playing.  But  the  court  charged  the  statatoiy 
principle  that  "a  false  Statement  made  through  inadvertence,  or  under  agitation, 
or  by  mistake,  is  not  perjury."  Held,  that  the  Omission  was  not  error;  and  that 
the  Charge  as  given  was  sufficient  to  require  the  jury  to  consider  the  mental 
condition  of  the  accused  at  the  time  he  made  the  Statement  or  at  the  time  the 
Cards  were  played.     Id. 

6.  The  foreman  of  the  grand  jury  which  presented  the  indictment  against  the  accused 

was  introduced  as  a  witness  by  the  State,  and  as  a  means  of  refreshing  his 
memory  as  to  the  Statements  of  the  accused  before  the  said  grand  jury  was  per- 
mitted  to  read  the  indictment,  to  which  proceeding  the  defense  objected.  Heid, 
that  the  proceeding  was  not  error.     Id. 

7.  For  perjury  the  indictment  alleges,  in  substance,  that  Guy  Hall  having  been  tried 

and  convicted  for  an  assault  to  murder  Sarah  Hall,  the  defendant,  in  support  of 
Guy  Hall's  motion  for  a  new  trial,  made  an  affidavlt  in  which  he  falsely  affirmed 
that  he  saw  Sarah  Hall  a  few  minutes  after  she  was  injured,  and  she  then  told 
him  that  her  injuries  were  slight,  and  that  on  the  next  day  she  admitted  to  him 
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that  she  was  not  much  hurt.  Upon  the  groand  tliat  the  Statements  in  the  affida- 
vit  assigned  as  perjury  were  not  material  to  the  tesue,  the  accused  moved  in 
arrest  of  judgment,  which  motion  was  overruled.  Held^  that  in  view  of  the 
evidence  in  the  case,  the  matter  assigned  as  perjury  was  manifestly  material  to 
the  issue,  and  the  ruling  of  the  court  was  correct.     Kemp  v.  State,  519. 

8.  ünder  the  Code  of  this  State  a  conviction  for  perjury  can  be  had  only  upon  a  con- 

fession  in  open  court,  or  upon  the  direct,  positive  testimony  of  two  witnesses,  or 
of  one  witness  strongly  corroborated  by  other  testimony,  establishing  the  falsity 
of  the  Statement  assigned  as  perjury.  In  this  case  the  charge  of  the  court 
authorized  the  jury  to  convict  upon  circumstantial  evidence  alone.  JUeldf  error; 
especially  in  view  of  the  character  of  evidence  adduoed  on  the  trial.     Id. 

9.  Proof  on  the  trial  of  C.  for  robbery  showed  that  the  robbery  was  committed  on 

the  6th  day  of  October,  1888,  about  dark,  at  a  point  remote  from  the  town  of 
D.  On  that  trial  the  defendant,  as  a  witness  supporting  an  alibi  for  C,  testified 
that  he,  defendant,  was  in  the  town  of  D.  on  the  evening  of  the  alleged  rob- 
bery, and  that  he  saw  C.  and  his,  C.'s,  brother,  about  dark  on  that  evening  at  a 
certain  butcher  shop  in  the  said  town.  Alleging  the  delivery  of  such  testimony 
by  the' defendant,  and  that  it  was  material,  the  indictment  assigns  perjury  as  fol- 
lows:  **  Whereas,  in  truth  and  in  fact,  the  said  L.  H.  Maddox  was  not  at  that 
time  in  the  town  of  D. ,  and  could  not  have  seen  the  said  C.  In  the  said  town,  but 
he,  the  said  Maddox,  had  left  the  town  of  D.  on  the  morning  of  October  6, 1888, 
in  Company  with  other  parties  to  go  to  the  town  of  G. ,  and  at  the  time  the  said 
Maddox  swore  he  was»  in  the  town  of  D.  at  dark."  *  ♦  ♦  A  separate  alle- 
gation  in  the  indictment  states  the  material  matter  at  issue  asfollows:  "  Where- 
upon  it  then  and  there  became  and  was  a  material  inquiry  ♦  ♦  *  whether 
the  said  C.  was  guilty  of  having  robbed  the  said  ♦  ♦  ♦  at  the  time  and 
place  alleged  in  the  indictment,  or  whether  he  was  not  the  party  who  did  the 
robbery,  but  was  at  a  different  place  at  the  time  of  said  robbery,  which  place 
was  the  town  of  D.,  the  defense  being  an  cUibi  on  the  part  of  said  C."  Heldy  that 
the  issue  thus  made  was  whether  C.  was  in  the  town  of  D.  as  testified  by  the 
defendant,  about  dark  on  the  evening  of  October  6,  1888,  and  failing  to  negative 
that  fact  the  indictment  is  insufficient.  See  the  opinion  in  exteiiso.  Maddax  Vy 
State,  533. 

Playing*  Cards  in  a  Public  Place. 

The  indictment  described  and  the  evidence  showed  the  house  to  beaschool  house 
"  commonly  open  to  the  public  for  educational  purposes,  and  buslness  connected 
therewith,  and  where  people  then  and  there  did  resort  for  the  purposes  aforesaid, 
and  for  the  purpose  of  business,  recreation,  and  pleasure;  ♦  ♦  ♦  said  house 
being  then  and  there  a  public,  place."  The  cards  were  played  on  Sunday,  and 
not  on  a  day  when  the  house  was  used  by  the  public  for  religious  purposes. 
The  State  was  allowed  to  prove  that  the  house  was  also  used  by  the  public  for 
religious  worship,  and  that  religious  Services  were  held  in  said  house  on  the  day 
of  the  Card  playing.  This  proof  was  objected  to  upon  the  ground  that  it  was 
incompetent  to  give  the  house  a  public  character  by  proving  it  was  put  to  other 
uses  than  those  alleged  in  the  indictment.  Held,  that  the  admission  of  the  evi- 
dence complained  of  constituted  only  immaterial  error,  in  view  of  other  proof 
that  the  house  was  a  school  house,  used,  occupied,  and  resorted  to  as  such.  Cole 
«.  State,  536. 

Pleading.    See  Indictment,  9,  IS,  S2. 

1.  It  is  a  well  settled  rule  of  criminal  pleading  that  allegations  not  essential  to  con- 
stitute  the  offense,  and  which  might  be  entirely  omitted  without  affectin^  the 
Vol.  XXVin— 44  ^ 
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Charge  against  the  def endant  and  without  detriment  to  the  indictment,  are  treated 
as  mere  surplusage  and  maj  be  entirely  disregarded.  The  indictment  in  this 
case  charges  as  follows:  "Tom  Cudd,  on  or  about  August  26,  18^,  and  an- 
terior to  the  presentment  of  this  indictment,  in  the  county  and  State  aforesaid, 
did  then  and  there  unlawf ully  and  with  malice  aforethought  kill  and  murder 
Campbell  Taylor  by  cutting  and  stabbing  him,  the  said  Campbell  Taylor,  with 
a  knife,  inflicting  upon  him^  Hie  said  Campbell  Taylor^  orte  mortui  woujid,  froffi 
whieh  mortui  wound  A«,  said  Campbell  Taylor,  died,"  etc.  Held,  that  eliminating' 
the  words  italicised,  which  under  this  rule  are  mere  surplusage,  the  indictment 
conforms  to  No.  388  of  Willson's  Criminal  Forms,  and  is  suflBcient.  Cudd  v. 
State,  124. 

2.  While  it  is  essential  that  the  indictment  allege  the  oifense  to  have  been  committed 
at  a  date  anterior  to  its  filing,  and  within  the  period  of  lunitation,  it  is  not  essen- 
tial that  the  proof  shall  show  the  offense  to  have  been  committed  upon  the  par- 
ticular  day  alleged.  It  will  suffice  if  it  shows  that  it  was  committed  before  the 
indictment  was  presented  and  before  limitation  intervened.    Id. 

8.  Allegation  in  an  indictment  for  murder  that  the  accused  kilkd  the  deceased  on  a 
certain  day  implies  that  the  deceased  died  on  that  day.  And  under  the  rule  above 
announced,  it  is  not  an  objection  tenable  upon  the  ground  of  variance  that  the 
court  admitted  proof  that  although  the  mortal  wound  was  inflicted  on  the  day 
alleged  in  the  indictment,  the  deceased  did  not  in  fact  die  on  that  day,  but  lin- 
gered  and  languished  for  several  days  thereafter  before  he  died.     Id. 

4.  It  is  a  rule  of  criminal  pleading  that  the  time  mentioned  in  the  indictment  as  the 
date  of  the  offense  must  be  a  time  anterior  to  the  filing  of  the  indictment,  but  not 
fio  remote  that  the  prosecution  of  the  offense  is  barred  by  linaitation.  Arda  v, 
State,  198. 

Tosaescdon.   See  Emdence,  39;  Thefi,  30. 

Posoession  of  Becently  Stolen  Property.  See  Charge  of  the  Court,  11,  31,  32. 
Possession  of  recently  stolen  property  is  an  inculpatory  fact  which  is  available  to 
the  State  in  burglary  as  well  as  in  theft,  but  as  in  theft,  to  Warrant  an  infer- 
ence  of  guilt  from  the  circimistance  of  the  recent  possession  of  property  stolen 
at  the  time  of  the  burglary,  such  possession  must  be  personal  and  exclusive, 
must  be  unexplained,  and  must  involve  a  distinct  and  conscious  assertion  of  prop- 
erty by  the  accused.  See  the  opinion  for  a  State  of  proof  under  which  it  is  AeW 
that  the  accused's  possession  of  a  sack,  a  part  of  the  fruits  of  the  burglary,  in 
connection  with  other  proof  in  the  case,  is  ample  to  sustain  a  finding  of  his  oom- 
plicity  in  the  burglary.    Jatkson  %>.  State,  870. 

Postponement.     See  Jury  Law,  19. 

Practice.  See  ChaUenge  of  Jurors;  Cha/rge  of  the  Court,  6,  17.  3J^  35;  DHUgeTiee,  1; 
Evideme,  2,  7,  9, 11,  70,  74;  HaJbeas  Corpus,  1;  Jurisdiction,  1,  S;  New  Trial, 
1,  6,  8;  Penalty,  1,  3;  Becognizance,  1,  3;  Scire  Fadas,  1,  3 

1.  To  the  indictment  transferred  from  the  District  to  the  County  Court  it  was  ob- 

jected  that  the  printed  endorsement  on  the  back,  to-wit,  *'  Certified  copy  of  in- 
dorsement,  class  No.  2,"  shows  the  same  to  be  a  copy  and  not  the  original  indict- 
ment. But  Iield  that  the  said  endorsement  being  neither  signed  nor  otherwise 
authenticated,  the  objection  is  not  well  taken.    Balcer  v.  State,  5. 

2.  A  Charge  upon  circumstantial  evidence  is  not  required  of  the  court  unless  the  evi- 

dence  relied  upon  by  the  State  is  purely  circumstantial  in  character.  Johnson  9. 
State,  17, 
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8.  Article  735  of  tbe  Ck>de  of  Criminal  Procedure  provides  that  "  the  husband  or  wife 
jntkj  in  all  criminal  actions  be  witnesses  for  eacli  other»  but  they  shaJl  in  no  case 
iestify  against  each  other  except  in  a  criminal  prosecution  for  an  offense  by  one 
against  the  other."  The  spouse  called  to  testify  for  the  other  on  a  criminal 
proeecution  is  sabject  to  cross-examination  like  any  other  witness,  bat  such 
croBS-examination  must  be  confined  strictly  to  the  matter  about  which  he  or  she 
testified  on  the  examination  in  chief .  See  the  opinion  for  proceedings  on  a  trial 
for  murder  held  to  be  violative  of  this  rule.     Id. 

4.  The  defense  proved  the  peaceable  character  of  the  defendant,  and  the  violent, 
malicioas,  and  dangerous  character  of  the  deceased;  the  commission  of  divers 
acts  of  violence  upon  him  by  the  deceased,  and  the  threats  of  deceased  to  kill 
the  defendant;  and  it  was  shown  by  the  confession  of  defendant,  proved  by  the 
State,  that  the  defendant  claimed  that  at  the  time  he  fired  the  fatal  shot  the  de- 
ceased was  making  deadly  demonstrations,  and  that  he,  defendant,  was  in  seri- 
ous  apprehension  of  death  or  serious  bodily  härm.  Under  this  proof  the  defense 
offered  in  evidence  an  indictment  filed  about  one  month  before  the  killing,  charg- 
ing  the  deceased  with  an  aggravated  assault  and  battery  upon  the  defendant 
about  two  months  before  the  killing,  which  said  evidence,  upon  the  State's  ob- 
jection,  was  excluded.  Held,  that  under  the  proof  in  the  case,  the  indictment 
was  competent  evidence  for  the  defense,  and  its  exclusion  was  error.     Id. 

^.  A  person  charged,  whether  by  the  same  or  another  indictment,  with  the  offense 
on  trial  is  not  a  competent  witness  for  the  accused.     Ba/nies  x.  State,  29. 

6.  Proof  of  a  theft  contemporaneous  with  that  on  trial  is  competent  for  the  State,  but 

the  Charge  of  the  court  is  erroneous  unless  it  limits  and  restricts  such  proof  to 
its  proper  and  Single  function.    Id. 

7.  With  regard  to  theft  the  rule  of  law  in  force  in  October,  1883,  was  that  unless  the 

accused  acquired  possession  of  the  property  by  means  of  a  false  pretext  or  with 
intent  at  the  very  time  of  obtaining  it  of  depriving  the  owner  of  the  valae  thereof 
and  appropriating  the  same  to  his  own  use  and  benefit,  he  would  not  be  guilty 
of  the  theft  of  the  same;  and  no  subsequent  appropriation  or  conversion  would  or 
could  relate  back  to  the  original  taking  so  as  to  make  it  theft.   Bumbo  v.  State,  80. 

8.  Objections  to  remarks  used  in  argument  by  State*»  counsel  come  too  late  when 

ralsed  for  the  first  time  on  motion  for  a  new  trial.  Objections  must  be  made  at 
the  time  and  perpetuated  by  bill  of  exception;  otherwise  they  will  be  revised  only 
when  material  injury  to  the  defendant  is  manifest.     Watsan  v.  State,  34. 

9.  Papers  brought  up  with  the  record  which  constitute  no  part  of  the  transcript  can 

be  CQUsidered  for  no  purpoee  by  this  court.    Id. 

10.  It  is  a  general  rule  of  evidence  that  ''declarations  made  by  a  defendant  in  his 

own  favor,  unless  a  part  of  the  res  gestcB  or  of  a  confession  offered  by  the  prosö- 
cution,  are  not  admissible  in  evidence  for  the  defense,"  and  should  be  rejected 
as  self-serving.  But  article  751  of  our  Code  of  Procedure  provides  that  "  when 
a  detailed  act,  declaration,  conversation,  or  writing  is  given  in  evidence,  any 
other  act,  declaration,  or  writing  which  is  necessary  to  make  it  fully  understood 
may  also  be  given  in  evidence."  See  the  opinion  for  a  declaration  of  the  de- 
fendant in  this  case,  made  after  arrest,  held  to  have  been  properly  excluded  as 
evidence,  inasmuch  as  it  does  not  come  within  the  purview  of  the  said  article. 
Wood  V.  State,  61. 

11.  A  judgment  nisi  was  rendered  on  the  bail  bond  in  this  case  on  February  7,  1887. 

Alias  capias  issued,  and  the  principal  was  rearrested  and  placed  in  jail.  On  Feb- 
ruary 12.  1887,  on  his  verbal  motion  the  said  judgment  nisi  was  set  aside,  and 
he  was  discharged  without  being  required  to  enter  new  recognizance.  The  prin- 
cipal again  defaulting,  a  second  forfeiture  and  judgment  nisi  was  on  September 
12,  1887,  taken  on  the  bail  bond.     Scire  facias  issued  to  the  sureties,  to  which. 
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amoDgst  others,  tbey  interpoBed  the  defense  that  they  were  discharged  from  lia- 
bilitv  on  the  bond  by  tbe  action  of  tbe  court,  because  after  tbe  first  forfeiture  and 
the  principal's  rearrest,  tbe  old  bond  hec&me  fuiietus  oßeio,  and  tbe  ooart  sbould 
bave  exacted  new  recognizance  or  bond.  Held,  tbat  tbe  defense  will  not  avail 
in  tbis  case.  Article  461  of  tbe  Code  of  Criminal  Procedare  provides  tbat  upon 
tbe  arrest  of  a  defaulting  principal  after  tbe  forfeiture  of  bis  bail,  be  sball  be  re- 
qulred  to  enter  into  new  bail  unless  tbe  forfeiture  bas  been  set  aside  under  tbe 
tbird  subdivision  of  article  452  of  tbe  Code  of  Procedure,  in  wbicb  case  tbe  orig- 
inal bond  or  recognizance  sball  remain  in  force.  In  tbis  case  tbe  judgment  sus- 
taining  tbe  principal's  verbal  motion  and  setting  aside  tbe  original  forfeiture, 
does  not  sbow  tbe  grounds  upon  wbicb  eitber  it  or  tbe  motion  was  based.  In 
tbis  State  of  case  tbe  presumption  obtains  tbat  tbe  court  acted  witbin  tbe  provis- 
ions  of  subdivision  3  of  article  452  of  tbe  Code  of  Procedura.  Brown  et  al.  «. 
&ate,^. 
12.  See  tbe  Statement  of  tbe  case  for  evidence  held  to  raise  tbe  question  of  tbe  bomt^ 
fldes  of  an  explanation  of  possession  of  recently  stolen  property ,  and  tberefore  to^ 
bave  demanded  of  tbe  court  an  Instruction  upon  tbat  issue;  and  see  tbe  opinion 
for  a  special  Instruction  on  tbe  question  reqnested  by  tbe  defendant  tbe  refusal 
of  wbicb  by  tbe  court  was  error.  White  v.  State,  71. 
18.  An  erroneous  cbarge,  altbougb  it  enures  to  tbe  benefit.of  tbe  accused,  if  excepted 
to  constitutes  reversible  error.    Id. 

14.  Tbe  proof  establisbing  tbe  complicity  of  tbe  principal  State's  witness  as  an  accom- 

plice  to  tbe  crime,  tbe  trial  court  erred  in  omitting  to  instrnct  tbe  jury  tbat  in. 
Order  to  Warrant  tbe  conviction  of  tbe  defendant  upon  tbe  testimony  of  tbe  said 
witness,  legal  corroboration  tbereof  was  indispensable.    Puryear  v,  State,  73. 

15.  Upon  tbe  ground  tbat  be  was  under  arrest  and  was  not  cautioned,  tbe  defendant 

objected  to  proof  at  tbis  trial  of  bis  actions  and  condnct  at  tbe  examining  trial 
during  tbe  time  bis  accomplice  was  testifying.  Held,  tbat  under  tbe  proof  in 
tbis  case  tbe  objection  was  well  taken,  and  sbould  bave  been  sustained.  If  tbe 
proof  supported  tbe  assumption  of  tbe  State  tbat  tbe  accomplice  claimed  to  bave 
been  intimidated  by  tbe  defendant  at  tbe  examining  trial,  and  for  tbat  reason 
gave  testimony  on  tbat  trial  contradicted  by  ber  testimony  on  tbis  trial,  tben  in- 
deed  tbe  evidence  would  be  admissible,  wbetber  be  was  cautioned  or  not,  to  cor- 
roborate  tbe  accomplice  as  to  intimidation,  but  for  no  otber  purpoee,  and  it 
would  devolve  upon  tbe  court  to  so  instruct  tbe  Jury.     Id. 

16.  Bill  of  exceptions  to  tbe  admission  of  evidence  is  incomplete,  and  is  entitled  to  no 

consideration  by  tbis  court,  unless  it  sbows  not  merely  tbat  tbe  testimony  ob- 
jected to  was  offered,  but  tbat  it  went  to  tbe  jury  as  evidence.  Waiving  tbe 
question  of  tbe  sufficiency  of  tbe  bill  of  exceptions  in  tHis  insUmoe,  tbe  court 
bolds  tbat  tbe  official  cbaracter  of  tbe  deceased  being  merely  an  incidental  or 
collateral  issue  in  tbe  case,  parol  evidence  tbereof  was  properly  admitted.  Jacobs 
«.  Staie,  79. 

17.  As  tending  to  sbow  tbe  defendant*s  raotive  in  committing  tbe  bomicide,  and  to  ex- 

plain  tbe  motives  and  conduct  of  tbe  offlcers  and  posse  tbat  were  seeking  to  arrest 
tbe  defendant,  and  to  tbrow  ligbt  upon  tbe  wbole  transaction,  tbe  trial  court  did 
not  err  in  admitting  in  evidence  tbe  records  of  tbe  District  Court  of  Frio  County 
to  sbow  tbat  an  indictment  for  murder  was  pending  in  tbe  said  court  against  the 
defendant     Id. 

18.  For  the  reasons  enumerated  in  tbe  foregoing  ruling,  and  for  tbe  furtber  reason 

tbat  it  tended  to  sbow  tbat  in  attempting  to  arrest  tbe  defendant  tbe  offlcers  and 
posse  were  acting  by  autbority  of  law,  and  tbat  said  attempted  arrest  was  l^gal, 
tbe  trial  court  properly  permitted  tbe  sberiff  of  Milam  County  to  testify  tbat 
about  a  week  before  the  bomicide  be  received  a  letter  from  a  deputy  sberiff  of 
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Lee  Coontj,  stating  that  the  defendant  and  one  Johnson  were  in  Milam  Coonty 
annt9d  with  rlfles  and  pistols;  and  also  that  he  obtained  like  infonnation  from 
one  S.,  a  credible  peraon.    Id. 

19.  As  oompetent  to  show  the  legalitj  of  the  attempted  arrest  of  the  defendant,  the 
trial  court  properly  admitted  the  testimonv  of  the  offleer  in  Charge  of  the  posse, 
and  of  D.,  to  the  eflfect  that  aboat  an  hour  before  the  attempted  arrest  D.  informed 
the  Said  olficer  that  within  the  preceding  hour  he  had  seen  the  defendant  carry- 
ing  a  pistol  on  his  person.     Id. 

"20.  The  defense  objected  to  proof  adduced  hj  the  State  to  the  effect  that  one  Johnson, 
who  was  shown  to  have  been  with  the  defendant  at  the  house  of  B.  (where  the 
homicide  occurred),  and  to  have  been  constantly  in  Company  with  the  defendant 
untii  aboat  a  week  before  the  homicide,  liabitually  carried  a  rifle  and  pistol  on 
his  person  when  riding  about  the  neighborhood  of  B.'s  hoase.  Held,  that  the 
evidence  was  properly  admitted,  it  being  oompetent  to  show  that  Johnson  was 
aiding  the  defendant  to  evade  arrest,  and  that  he  acted  together  with  defendant 
in  openly  and  continnously  defying  the  law  and  its  officers.  Moreover,  it  was 
competent  to  explain  the  condnct  of  the  officers  in  attempting  the  defendant*s 
arrest,  and  to  show  that  in  attempting  the  arrest  in  the  manner  they  did,  having 
good  reason  to  believe  that  in  resisting  arrest  defendant  would  be  aided  by  John- 
son, they  acted  within  the  limits  of  pradence  and  of  the  law.    Id. 

21.  Bill  of  exceptions  reserved  to  the  rejection  of  testimony  will  not  be  considered  by 
the  appellate  coart  if  too  indefinite  in  the  recital  of  facts  to  enable  the  court  to 
anderstand  the  facts  upon  which  the  oorrectness  or  error  of  the  raling  oomplained 
of  depends.    Id. 

23.  The  recently  enacted  Statute  qualitylng  a  defendant  to  testify  in  his  own  behalf, 

in  nowise  abrogates  or  changes  the  rulee  relating  to  declarations  by  a  defendant, 
and  can  not  be  construed  to  qualify  as  evidence  for  a  defendant  his  declarations 
which  are  not  otherwise  res  gesta.  The  trial  court  therefore  did  not  err  in  re- 
f  using  to  permit  the  defense  to  prove  the  declarations  of  the  defendant  about  the 
homicide,  made  an  hour  after  the  homicide  occurred.  Gtmzales  v.  State,  180. 
28.  Bill  of  exceptions  must  show  afflrmatively  that  testimony  objected  to  went  to  the 
Jury,  otherwise  the  question  will  not  be  reviewed  on  appeal.  Jackson  v.  State,  148. 

24.  Charge  of  the  court  which  presents  an  issue  not  raised  by  the  evidence  is  erro- 

neous.  But  note  that,  in  this  case,  the  charge  does  not  operate  reversible  error 
in  this  respect,  the  defense  having  omitted  to  reserve  exception.    Id. 

25.  Defendants  jointly  indicted  and  proeecuted.  are  entitled  as  a  matter  of  right  not 

only  to  sever,  but,  by  agreement,  to  fix  and  indicate  the  order  in  which  they 
shall  be  tried.     Teiifian  v.  State,  144. 

26.  The  appellant  and  Taylor  and  Norman  were  jointly  indicted  for  arson.    At  the 

term  of  the  court  preceding  this  trial  the  Joint  defendants  were  awarded  a  sev- 
erance,  and  Taylor  was  placed  upon  trial.  Failure  of  the  jury  to  agree  upon  a 
verdict  operated  a  mistrlal;  and,  at  the  succeeding  term,  Taylor  applied,  under 
article  669a  of  the  Code  of  Criminal  Procedure,  for  a  continuance  until  his  co- 
defendants  should  have  been  tried.  His  motion,  signed  only  by  himself ,  recited 
that  it  was  "  agreed  by  all  the  defendants  in  this  cause  that  Teiman  and  Norman 
'be  first  put  upon  trial."  When  the  case  was  called  as  to  Teiman  and  Norman 
they  moved  for  a  severance.  The  motion  was  refused  upon  the  grounds  that 
they  were  bound  by  the  said  recital  in  Tajlor*s  application  for  continuance,  and 
because  all  of  the  defendants  had  been  represented  throughout  the  proceedings 
by  the  same  counsel.  Held,  that  the  ruling  was  error,  because  not  having  signed 
Taylor's  application  for  continuance,  Teiman  and  Norman  were  not  bound  by  it. 
JSioreover,  the  terms  of  Taylor's  application  can  not  be  construed  against  Teiman 
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and  Nonnan  as  binding  tbemselves  to  a  Joint  trial,  notwlthstanding  all  of  the- 
parties  were  represented  by  the  same  oounsel.     Id, 

27.  Declarations  of  a  def  endant,  to  be  admissible  as  res  gestm  in  bis  bebalf ,  most  stand 

in  immediate  caasal  relation  to  tbe  act,  and  become  part  eitber  of  tbe  action  im- 
mediately  producing  it,  or  of  tbe  action  whicb  it  immediately  produces.  Under 
tbis  rule  tbe  trial  court  did  not  err  in  refusing  to  permit  tbe  defense  to  prove 
tbe  declarations  of  tbe  defendant  to  a  witness  tbree  bours  before  tbe  bomicide, 
as  to  tbreats  uttered  by  tbe  deceased  on  tbe  day  of  tbe  bomicide,  and  tbat  tbe 
deceased  assaulted  bim,  defendant,  on  tbat  day  wltb  a  knife.    Giebel  r.  State,  151. 

28.  No  rule  of  evidence  will  admit  irrelevant,  inmiaterial,  and  incompetent  defensive 

testimony  over  tbe  State*s  objection,  because  witbout  objection  by  tbe  defense 
tbe  State  was  pennitted  to  elicit  irrelevant  and  immaterial  testimony.  Confuting 
no  proof  made  by  tbe  State,  tbe  testimony  oifered  in  rebattal  by  tbe  defense  in 
tbis  case  was  piroperly  rejected.     Id. 

29.  Bill  of  exceptions  reserved  to  tbe  admission  of  evidence,  if  it  merely  states  tbe 

objection  interposed,  is  not  sufflcient  to  establisb  tbe  ground  of  objection.  It 
must  be  made  furtber  to  appear  tbat  tbe  ground  of  objection  actuaJly  existed. 
Huffman  v.  State,  174. 
80.  To  contradict  a  witness  by  sbowing  tbat  be  bad  made  prior  contradictory  State- 
ments, it  is  usually  requisite  to  ask  bim  wbetber  or  not  be  made  tbem,  specifying 
tbe  person  to  wbom  be  made  tbe  same,  and  as  far  as  possible  tbe  circumstances. 
Tbe  contradictory  Statements  must  be  as  to  raatters  material  and  relevant  to  tbe 
issue,  and  it  is  only  upon  a  denial,  direct  or  qualified,  by  tbe  witness  tbat  be 
made  sucb  contradictory  Statements,  tbat  proof  of  tbem  can  be  made.     Id. 

91,  A  defendant  on  tbe  witness  stand  in  bis  own  bebalf  is  subject  to  tbe  same  rulea 
of  examination  as  any  otber  witness,  is  amenable  to  tbe  same  tests,  and  may  b& 
examined,  cross-examined,  impeacbed,  and  contradicted  in  like  manner.  Wbile 
on  tbe  stand  in  bis  own  bebalf  tbe  defendant  was  asked  about  material  State- 
ments made  by  bim  on  bis  preliminary  examination.  Hequalifiedly  denied  tbat^ 
be  made  tbem — ^tbat  is,  be  declared  tbat  be  bad  no  recollection  of  baving  made 
tbem.  Tbereupon  tbe  State,  over  tbe  objection  tbat  tbe  predicate  was  insuffi- 
cient,  was  pennitted  to  introduce  in  evidence  the  written  Statement  of  tbe  defend- 
ant upon  bis  preliminary  trial.  Held,  tbat  tbe  predicate  was  sufficient,  and  tbe 
objection  was  properly  overruled.     Id. 

82.  Tbe  pposecution  was  for  tbe  tbeft  of  a  mare,  and  tbe  proof  sbowed  tbat  tbe  mare 
was  in  tbe  HOF  brand  wben  recovered  by  ber  owner.  Over  tbe  objection  of 
tbe  defendant  tbe  State  was  permitted  to  prove  by  one  Milligan  tbat  wben  be 
traded  witb  defendant  for  tbe  mare  in  question,  in  tbe  presence  of  one  Morris, 
tbe  defendant  and  Morris  told  bim  tbat  tbey  were  jointly  interested  in  tbe  HOF 
brand.     Held,  tbat  tbe  proof  was  competent,  and  was  properly  admitted.     Id. 

88.  On  a  trial  for  murder  tbe  State  proved  by  two  witnesses  tbe  statements  of  tbe  de- 
fendant to  tbe  magistrate  at  tbe  time  of  bis  examining  trial,  tbe  predicate  being 
fully  laid  as  provided  by  article  750  of  tbe  Codeof  Criminal  Procedure.  To  tbis 
proof  it  was  objected  tbat  tbe  defendant  was  intoxicated  at  tbe  time  be  made  tbe 
Said  Statements.  Held,  tbat  tbe  objection  was  properly  overruled,  because  (1)  it 
was  not  made  to  appear  tbat  at  tbe  time  be  made  tbe  said  statements  be  was  in- 
toxicated to  tbat  degree  tbat  be  was  incapable  of  understanding  tbe  waming  and 
caution  administered  to  bim,  nor  incapable  of  making  an  intelligible  Statement 
of  tbe  facts;  and  (2)  because  wbile  bis  mental  condition  at  tbe  tuue  of  making 
tbe  statements  was  proper  matter  for  tbe  consideration  of  tbe  jury  in  weigbing 
bis  testimony,  it  was  not  sufficient  ground  upon  wbicb  to  exclude  bis  Statement 
from  tbe  jury.     Lienpo  v.  State,  179. 

84.  It  is  no  longer  a  question  tbat  a  witness  may  express  bis  opinion  as  to  tbe  cor- 
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reepondence  of  footprints  with  boots  or  shoes.  See  tlie  opinion  for  a  collocation 
and  review  of  aathorities  on  this  question.     CU^rk  v.  Staie,  189. 

85.  The  Statutes  of  this  State  prescribe  no  particular  fonn  of  certificate  for  the  aathen- 

tication  of  depositions  of  deceased  witnesses.  The  certificate  authenticating  the 
depodtion  read  in  evidence  on  this  trial  is  as  foUows:  "The  foregoing  testimony 
was  swom  to  and  snbscribed  before  me,  this  October  16,  1888.  J.  T,  Washing- 
ton, J.  P. "  etc.     Held,  suflicient.     Id. 

86.  Charge  of  the  coort  correctly  defines  robbery  if  it  literally  coples  the  language  of 

the  Code.     Id. 

87.  Conforming  to  the  mle  that  a  defendant  can  be  charged  in  the  same  ooant  with 

felonious  acts  with  respect  to  several  parties  if  they  coniprise  a  single  transac- 
tion,  the  indictment  in  this  case  charged  the  simultaneous  robbexy  of  C.  of  a 
pistol  and  of  T.  of  money,  alleging  the  ownership  and  possession  of  the  pistol 
in  C.  and  the  ownership  and  possession  of  the  money  in  T.  The  proof  sustained 
the  allegations  of  ownership  and  possession,  and  the  charge  of  the  coort  con- 
formed  the  law  to  the  allegations  and  proof.     Hdd,  correct.     Id. 

88.  It  is  a  matter  of  discretion  with  the  trial  judge  to  discharge  or  ref  use  to  discharge 

a  Jury  because  they  have  been  kept  together  such  a  time  as  to  render  it  alto- 
gether  improbable  that  they  can  agree;  and  the  exercise  of  that  discretion  will 
be  revised  on  appeal  only  when  it  has  been  manifestly  abused.     Id. 

89.  Under  the  provisions  of  article  697  of  the  Code  of  Procedure,  a  witness  who  has 

tesüfied  upon  the  stand  may  be  recalled  and  required  to  detail  bis  testimony 
again  to  the  jury  as  to  any  particular  point  about  which  the  jury  has  disagreed, 
and  no  other.  While  this  article  does  not  specifically  embrace  depositions  in 
writing,  taken  before  an  examining  court,  it  must  be  held  to  authorize  the  re 
reading  to  the  jury  of  a  deposition  when  the  jury  has  disagreed  as  to  the  Con- 
tents of  the  same.    Id. 

40.  The  rule  is  fundamental  that  the  proof  must  correspond  with  the  allegations. 

This  rule,  however,  is  not  so  inflexible  that  it  requires  the  evidence  to  fix  the 
time  of  an  offense  precisely  as  alleged.  It  is  sufficient  if  it  fixes  the  time  within 
the  period  of  limitation,  and  anterior  to  the  presentment  of  the  indictment. 
This  indictment,  which  was  filed  June  11, 1888,  charged  that  the  offense  was 
committed  June  8, 1888.  But  the  proof  tends  to  fix  tbe  date  of  the  offense  in 
June,  1889.     Ueldy  not  to  support  the  allegation  of  time.   Arcia  v.  State,  198. 

41.  The  appellate  court  in  determining  the  proof  in  a  given  case  must  regard  as  con- 

clusive  the  recitals  of  tbe  Statement  of  facts  on  that  particular  appeal,  unless 
the  same  be  confuted  by  the  recital  of  a  sufiicient  and  properly  authenticated 
bill  of  exception,  in  which  event  the  bill  of  exception  will  control.  The  record 
on  a  former  appeal  of  the  same  case  can  not  be  oonsulted  to  explain,  modify,  or 
supply  evidence  on  the  pending  appeal.     Id. 

43.  The  previous  trial  of  the  aceused  resulted  in  a  disagreement  of  the  jury.    The  de- 

fendant in  person  expressly  agreed  to  the  discharge  of  the  jury  upon  condition, 
which  was  complied  with,  that  the  case  should  stand  continued  until  tbe  next 
term  of  tbe  court.  On  this  trial  the  aceused  pleaded  bis  said  former  trial  as 
jeopardy.  Held,  that  the  plea  was  without  merit,  there  being  no  rule  of  law 
prohibiting  the  discharge  of  a  jury  by  the  personal  consent  of  the  aceused.  Id. 
48.  Duplicity  is  an  objection  which  applies  to  an  indictment  in  which  two  or  more 
distinct  offenses  are  joined  in  a  single  count,  and  not  to  an  indictment  such  as 
that  in  this  case,  wherein  the  offenses  are  alleged  in  separate  counts.  Reagan 
V.  State,  227. 

44.  The  record  discloses  that  one  D. ,  a  witness  subpcRuaed  for  the  defense,  was  in  at- 

tendance  upon  the  court  until  August  1 ;  that  none  of  the  witnesses  in  the  case 
being  present  on  August  2,  they  were  attached;  that  when  the  parties  were  called 
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upon  to  announce,  the  sheriff  stated  to  the  ooonsel  for  the  defiense  that  D.  was 
ander  attachment,  and  would  appear  to  testify,  but  that  in  fact  the  said  witness 
did  not  appear  and  testify.  The  defense,  after  verdict,  brought  forwiü^  this 
matter  as  cause  for  new  trial,  setting  out  the  facts  expected  to  be  proved  hy  D. 
Held,  that  the  conrt  did  not  err  in  ref  using  the  new  trial  upon  this  showing.  The 
proper  practice  in  the  premises  was  for  the  defense,  upon  discovering  that  the 
absent  witness  would  not  be  present  upon  the  trial,  to  move  for  a  withdrawal  of 
its  announcement,  and  for  the  continuance  or  postponement  of  the  triaL     Id. 

45.  Evidence  which,  if  not  known  to  the  defendant,  was  accessible  bj  the  use  of  dili- 

genoe,  and  which  would  have  been  obtained  f  rom  other  sources  than  than  stated 
in  the  motion  for  new  trial,  does  not  come  within  the  category  of  newly  disooy- 
ered  evidence.    Id. 

46.  Article  88  of  the  Code  of  Prooedure  provides  as  follows:     **  The  district  or  county 

attomey  shall  not  dismiss  a  case  unless  he  shall  file  a  written  Statement  with  the 
papers  in  the  case,  setting  out  bis  reasons  for  such  dismissal,  which  reasons  shall 
be  inoorporated  in  the  judgment  of  dismissal;  and  no  case  shall  be  dismissed 
without  the  pennission  of  the  presiding  judge.  who  shall  be  satisfied  that  the 
reasons  so  stated  are  good  and  sufflcient  to  authorize  such  dismissal. "  Held,  that 
the  power  of  the  prosecuting  attomey  is  circumscribed  by  the  said  article,  and 
such  offleer  has  no  authority,  without  first  conforming  to  its  requirements,  to 
bind  the  Htate  by  an  agreement  or  contract  to  dismiss  a  prosecution.  Fleming 
V.  State,  234. 

47.  The  application  showing  a  want  of  diligence  to  secure  the  absent  testimony,  the 

continuance  was  properly  ref used  in  the  first  instance.  And  in  so  far  as  it  was 
probably  true,  the  absent  testimony  being  immaterial,  the  oourt  properly  ref  used 
the  motion  for  new  trial.    McFadden  v.  State,  841. 

48.  A  State's  witness,'testifying  aboutthe  animals  involved  in  the  prosecution  (which 

he  bought  from  the  accused  and  one  Freeze),  was  properly  permitted  to  read 
from  the  bill  of  sale  executed  by  Freeze,  conveyingthe  said  animals,  for  the  pur- 
pöse  of  ref  reshing  his  memory  as  to  marks  and  brands.    Id. 

49.  The  defense  f urther  objected  to  the  bill  of  sale  as  evidence,  because  it  was  exe- 

cuted by  Freeze  after  the  offense  charged  in  the  indictment  was  consummated, 
and  upon  the  ground  that  he,  defendant,  was  not  a  party  to,  and  was  not  aware 
of  the  Contents  of  the  Instrument.  HM,  that  the  bill  of  sale  was  properly  ad- 
mitted  in  evidence,  tue  proof  showing  that  the  said  bill  of  sale  was  a  part  of  the 
re*  gestdB  of  the  consummation  of  the  crime,  and  that  defendant  was  present  in 
the  room  when  it  was  executed  by  Freeze,  between  whom  and  defendant  the 
evidence  established  a  fraudulent  conspiracy  to  seil  or  dispose  of  the  stolen  ani- 
mal.  To  this  State  of  case  two  rules  are  applicable:  1.  The  parties  are  prindpal 
offenders,  or  acting  together,  so  long  as  any  portion  or  object  of  the  common  de- 
sign  remainsincomplete;  in  other  words,  until  the  füll  purpose  and  object  of  the 
conspiracy  is  consummated  and  accomplished.  2.  The  acts  and  declarations  of 
one  of  the  conspirators,  even  in  the  absence  of  the  defendant,  but  before  the 
consummation  of  the  sale  of  the  property  and  division  of  the  proceeds,  are  leglti- 
mate  evidence  against  the  defendant.     Id. 

00.  The  Statutes  of  this  State  prescribe  no  particular  form  of  certificate  to  authenti- 
cate  testimony  taken  before  an  examining  court.     Id. 

51.  That  clause  of  the  Act  of  April  4,  1889,  which  prohibits  counsel  from  alluding 
to  or  commentmg  upon  the  failure  of  a  defendant  to  testify  in  his  own  behalf, 
can  not  be  extended  in  meaning  to  protect  from  the  criticism  of  oo.unsel  a  de- 
fendant who  takes  the  stand  and  testifies  in  his  own  behalf;  and  if,  in  his  argu- 
ment,  the  counsel  animadverts  upon  the  defendant's  failure,  while  testifying,  to 
explain  inculpatory  factb  proved  against  him.  he  commits  no  abuse  of  the  privi- 
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lege  of  argoment.  In  other  words,  tbe  attitade  of  a  defeodant  on  the  witnees 
stand  is  identically  the  same  as  that  of  any  other  witness  in  the  case.    Id. 

Sa,  The  Charge  of  the  court  on  circumstantial  evldenoe  reads  as  follows:  **  In  order 
to  Warrant  a  conviction  of  a  crime  on  circumstantial  evidence,  each  fact  necessaiy 
to  the  conclusion  sought  to  be  established  most  be  proved  by  competent  evidence 
beyond  a  reasonable  doabt;  all  the  facta  (that  is,  the  facta  necessary  to  the  con- 
clusion) most  be  consistent  with  each  other,  and  with  the  main  fact  sought  to  be 
proved;  and  the  circumstances  taken  together  must  be  of  a  conclusive  nature, 
leadlng  on  the  whole  to  a  satisfactory  conclusion,  and  producing  in  effect  a  reason- 
able and  moral  certainty  that  the  defendant,  and  no  other  person,  committed  the 
offense  charged;  and  unless  the  evidence  does  so  you  will  acquit  the  defendant. 
But  if  the  evidence  does  satisfy  the  understanding,  reason,  and  conscience  of  the 
Jury,  and  produces  in  their  minds  a  reasonable  and  moral  certainty  of  the  g^lt 
of  the  defendant  beyond  a  reasonable  doubt,  and  to  the  exclusion  of  every  reason- 
able hypothesis  than  that  of  bis  guilt,  then  the  jury  should  oonvict  the  defend- 
ant." Held^  correct,  notwithstiinding  the  concluding  sentence  is  unusual  in 
chargee  upon  circumstantial  evidence.     OaUaher  v,  State,  247. 

58.  It  is  a  statutoiy  rule  of  evidence  in  this  State,  that  when  a  part  of  a  conversation 
has  been  brought  out  by  one  party ,  the  other  party  is  entitled  to  have  the  whole 
of  the  Said  conversation.  With  reference  to  certain  testimony  of  the  witness 
Barbee,  objected  to  by  the  defense,  the  majority  of  the  court  holds  it  admissible 
as  Coming  within  the  terms  of  this  rule,  and  that  the  court  properly  admitted  it. 
Id. 

54.  See  the  dissenting  opinion  of  Hurt,  J.,  on  original  hearing,  for  certain  proof  pio- 

poeed  to  be  made  for  the  defense  by  its  witness  Peareson,  held  by  the  majority 
of  the  court  to  have  been  properly  ezcluded  as  Coming  within  the  nature  of  self- 
serving  testimony.     Id. 

55.  Upon  the  question  of  motive  the  State  proved  that  litigation  involving  real  eetate 

had  been  long  pending,  and  at  the  timeof  the  homicide  was  still  pending  between 
the  accused  and  the  deceased.  To  meet  this  proof  the  defendant  offered  to  prove 
by  bis  witness  Peareson,  in  substance,  that  he,  Peareson,  as  the  attomey  for  the 
accused  in  the  said  litigation  advised  the  accused,  prior  to  the  homicide,  that 
bis  title  was  absolutely  good  to  all  the  land  he  claimed;  that  after  the  suit  was 
instituted  the  accused,  through  the  witness  and  bis  associate  counsel,  offered  to 
surrender  to  the  deceased  all  of  the  land  to  which  she  had  title,  and  that  when 
the  said  offer  was  made  to  her  in  open  court,  her  attomeys  and  the  presiding 
judge  advised  her  to  accept  it.  Hurt,  J.,  holds  (in  Opposition  to  the  majority  of 
the  court),  that  the  proposed  proof,  if  true,  tending  strongly  to  eliminate  the  land 
litigation  from  the  case  as  motive  for  the  homicide,  its  rejection  was  error.  See 
the  dis^nting  opinion  on  original  hearing  for  a  discussion  of  the  question.     Id, 

56.  Barbee,  a  State  witness,  was  asked  on  a  cross-examination  by  the  defense,  *'  if  he 

did  not  say  to  Judy  James  (the  principal  witness  for  the  prosecution),  that  her 
husband's  neck  was  in  danger  if  she  did  not  teil  what  she  knew  ?"  Barbee  re- 
plied  that  he  did  not  know  that  he  used  language  so  positive,  but  that  he  said  to 
her,  in  effect,  that  the  deceased  was  taken  from  her,  Judy's,  house,  and  that  she 
ought  to  know  something  about  it,  and  that  if  she  did  not  teil  what  she  knew, 
it  would  place  her  and  her  husband  in  danger.  On  re-examination  by  the  State, 
and  over  defendant's  objection,  the  witness  was  permitted  to  testify  to  what 
Judy  James  said  to  bim  in  reply.  Controverting  the  ruling  of  the  majority  of 
the  cpurt  on  this  question,  Hurt,  J.,  holds  that  it  was  error  to  permit  the  witness 
to  State  in  evidence  the  reply  made  to  him  by  the  witness  Judy  James,  because: 
1.  The  questions  propounded  by  the  defense  did  not  seek  to  elicit  the  conversa- 
tion between  the  witnesses  Barbee  and  Judy  James,  nor  did  tbey  draw  out  a 
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Single  Statement  made  by  Jady  James  to  Barbee.  2.  The  parpoee  of  th» 
defense  being  to  show  by  Barbee  tbat  undue  influences  may  have  been  applied 
to  induce  Judy  James  to  swear  to  incriminating  facts,  tUe  State,  to  support  her, 
and  to  rebut  the  inference  of  such  ondue  influences,  might  prove  Statements 
made  by  her  hefore  she  was  subjected  to  such  Influences,  but  not  the  Statement» 
made  by  her  afler  she  was  so  subjected.  See  the  dissenting  opinions  in  extenso- 
for  an  elucidation  of  the  principle.     Id. 

57.  It  was  the  contention  of  the  State  that  even  if  the  testimony  of  Barbee  as  to  the 

Statements  of  Judy  James  was  incompetent,  it  was  immaterial  error,  in  view  of 
Judy  James's  Statement  to  her  husband  at  the  time  deceased  was  taken  from  her 
house,  that  the  accused  was  one  of  the  party  who  took  her,  and  that,  therefore, 
her  subsequent  testimony  could  not  have  been  influenced  as  alleged  by  the  ac- 
cused. But  Hurt,  J.,  dissenting.  holds  that  the  State's  contention  is  without 
merit;  that  Judy  James's  testimony  shows  that  at  the  time  of  the  removal  of 
the  deceased  she  told  her  husband  that  "  she  believed  one  of  the  party  was  the 
accused,"  whereas  subsequent  to  being  indirectly  threatened  by  Barbee  with 
prosecution,  in  connectioti  with  her  husband,  who  was  then  under  arrest,  she 
was  positive  as  to  the  identity  of  the  accused.     Id. 

58.  Charge  of  the  oourt  instructed  the  jury  that  they  were  the  **sole  judges  of  the 

weight  of  the  evldence  and  the  credibility  of  the  witnesses.*'  Held,  sufficient  to 
authorize  the  jury  to  credit  the  testimony  of  a  witness,  notwithstanding  his  im- 
peachment  on  the  question  of  veracity.     Id. 

59.  Note  the  opinion  of  Willson,  J.,  on  the  motion  for  rehearing,  sustaining and  elab- 

orating  the  ruling  of  the  majority  of  the  court  on  the  original  hearing  that  the 
testimony  of  the  witness  Barbee,  as  to  the  declarations  to  him  by  the  witness- 
Judy  James,  was  correctly  admitted;  and  note  the  dissenting  opinion  of  Hurt, 
J.,  on  the  motion,  maintaining  the  converse  proposition  asserted  in  his  original 
dissenting  opinion.  And  note  that  the  majority  adheres  to  its  original  ruling- 
that  the  trial  court  did  not  err  in  excluding  the  proposed  testimony  of  the  wit- 
ness Peareson,  offered  to  rebut  the  testimony  of  the  State  on  the  question  of 
motive.     Id. 

ÖO.  The  defendant  assigned  for  error,  on  a  trial  for  mnrder,  that  the  "court  erred  in 
permitting,  to  the  prejudiceof  defendant's  rights,  thecounsel  for  the  State,  while 
re-examining  the  witness  Judy  James,  to  cause  the  defendant  James  Gallaher  to 
stand  up  before  the  jury  and  put  on  his  head  a  broad  brimmed  hat,  and  put  over 
his  face  a  handkerchief ,  and  then  thus  exhibiting  the  defendant  before  the  juiy 
to  ask  Judy  James  if  that  was  the  way  Gallaher  looked  at  the  time  she  saw  him, 
on  the  night  of  the  murder,  and  in  permitting  Judy  James  to  testify  that  'that 
was  exactly  the  way  he  looked,'  thus  permitting  and  requiring  the  defendant  ta 
testify  against  himself ,  to  the  material  inj ury  and  prejudice  of  his  rights. "  Held: 
Primarily,  this  question  is  not  revisable  by  this  court  in  the  absence  of  a  bill  of 
exception.  But  waiving  this  legal  requisite  in  this  instance,  the  court  holds  that 
so  far  as  the  record  shows,  the  disguise  and  exhibition  of  the  defendant  was  not 
compulsory,  but  was  consented  to  and  may  even  have  been  desired  by  him;  and 
he  can  not  now  be  heard  to  complain      Id. 

61.  Evidence  which  tends  to  establish  the  complicity  of  a  prosecuting  witness  as  an 
accomplice  to  the  oflEense  on  trial,  requires  that  the  question  of  such  complicity 
shall  be  submitted  to  the  jury  in  connection  with  proper  Instructions  as  to  the 
necessary  corroboration  of  accomplice  testimony.  See  the  opinion  in  extenso  for 
evidence  held  to  present  the  complicity  of  the  witness  Lunsford,  as  an  accom- 
plice, as  an  issue  in  the  case,  and  to  have  demanded  of  the  trial  court  a  proper 
Charge  upon  accomplice  testimony.     Shnhe  t.  State,  816. 

68.  Upon  the  introduction  by  the  State  of  inculpatory  evidence  which  operated  a  sur- 
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prise,  the  defendant  moved  to  withdraw  bis  announcement,  and  for  a  continuance 
to  obtain  testimony  wherebj  be  could  meet  tbe  said  inculpatory  evidence.  Held, 
tbat  tbe  absent  testimony  being  sucb  as  was  calculated,  ander  tbe  cir^amstance» 
of  tbe  cajse,  to  conf  ute  tbe  said  inculpatoiy  evidence,  and  tbe  motion  sbowing 
Service  upon  tbe  absent  witness,  and  tbat  be  was  confined  to  bis  bed  by  ilbiess, 
tbe  motion  sbould  bave  been  granted.     Id. 

68.  Tbe  rule  is  statutory  tbat  wben  tbe  special  venire  is  called  in  a  capital  case  eitber 
party  may  bave  attacbments  for  absent  veniremen,  retumable  instanter.  And  in 
selecting  tbe  jury  from  tbe  persons  summoned,  tbey  must  be  called  and  passed 
upon  seriatim  as  tbelr  names  appear  upon  tbe  list ;  and  a  person  wbo  bas  been  sum- 
moned  bat  is  not  presentmay,  apon  bis  appearance  before  tbe  jury  is  completed, 
be  tried  as  to  bis  qaalifications  and  impaneled  as  a  Juror,  unless  cballenged;  bat 
no  cause  sball  be  unreasonably  delayed  on  account  of  tbe  absence  of  sucb  person, 
even  tbougb  an  attacbment  be  out  for  bim  at  tbat  time.  Wbat  will  amount  to 
an  unreasonable  delay  rests  in  tbe  sound  discretion  of  tbe  trial  judge,  and  bis 
action  in  tbe  premises  will  be  revised  only  upon  an  abuse  of  tbat  discretion.  Note 
tbat  in  tbis  case  tbese  ruies  were  in  no  wise  inf  ringed  in  tbe  Organization  of  tbe 
trial  jury.    Hudson  v.  State,  323. 

64.  An  "objectionable  juror"  witbin  statutory  meaning  is  one  against  wbom  sucb. 
cause  for  cballenge  exists  as  would  likely  affect  bis  competency  or  impartiality 
in  tbe  trial.  Merely  tbat  a  "Juror  objectionable  to  tbe  defendant"  was  impan- 
eled and  sat  upon  tbe  jury,  is  not  an  exception  sufficient  to  raise  tbe  question  of 
tbe  juror's  Status  in  tbis  court.    Id. 

66.  After  tbe  special  venire  was  exbausted  in  tbis  case»  resort  was  bad  to  tbe  list  of 
twenty-tbree  jurymen  drawn  by  tbe  clerk  from  tbe  regulär  jury  for  tbe  week. 
The  calling  of  tbe  names  of  tbese  Jurors  disciosed  tbat  several  of  tbem  bad  been 
impaneled  on  tbe  trial  of  anotber  felony  case,  and  were  tben  in  retirement  delib- 
erating  upon  tbe  verdict.  Tbe  defense  moved  for  poetponement  until  tbe  said 
Jurors  could  be  brougbt  in  and  passed  upon  in  tbe  order  in  wbicb  tbeir  names. 
appeared  upon  tbe  list.  Tbe  motion  was  overruled.  Certifying  tbe  bill  of  ex- 
ceptions  to  bis  action  in  tbis  matter,  tbe  trial  judge  states  as  follows:  "  Tbe  call 
of  tbe  remainder  of  tbe  panel  was  proceeded  witb  and  tbe  Jurors  passed  upon,  and 
tbe  Alloom  jury  being  unable  to  agree  was  discbarged,  and  tbe  Jurors  were  called 
and  passed  on  in  tbis  case  before  tbe  talesmen  were  ordered."  Held,  tbat  tbe  ac- 
tion of  tbe  trial  court  was  not  error.  Note  dlstinction  between  tbis  and  tbe  cases 
of  Bates  v.  Tbe  State,  19  Texas,  123,  and  Tburston  v.  Tbe  State,  18  Texas  Ct. 
App.,  26.    Id. 

66.  "  Wben  a  juror  is  misnamed  in  tbe  copy  of  tbe  special  venire  served  on  tbe  de- 

fendant, it  is  tbe  proper  practice  to  stand  bim  aside. "  Ref usal  to  stand  aside  a 
special  venireman  for  tbis  cause,  upon  tbe  Organization  of  tbe  jury  in  tbis  case, 
was  error,  but  tbe  error  was  immaterial  in  view  of  tbe  fact  tbat  be  was  peremp- 
torily  cballenged  by  tbe  defense,  and  tbat  no  objectionable  juror  was  impaneled 
on  tbe  trial.    Id. 

67.  Tbe  defense  on  tbe  cross-examination  of  a  State's  witness  proved  certain  matters 

relating  to  tbe  defendant 's  attempts  to  prosecute  tbe  deceased  before  tbe  witness, 
wbo  was  a  justice  of  tbe  peace.  Tbe  State,  in  response,  was  i>ermitted  to  prove 
by  tbe  said  witness,  over  defendant^s  objection,  tbat  tbe  deceased  bad  previously 
instituted  proeecutions  before  bim  against  tbe  defendant.  Held,  tbat  wbetber  or 
not  tbe  evidence  wascoUateral,  irrelevant,  and  immaterial,  tbe  defendant  baving 
caused  its  introduction,  can  not  be  beard  to  complain.     Id. 

68.  To  contradict  a  witness  tbe  State  was  permitted  to  read  in  evidence  tbe  record  of 

tbe  said  witness*s  testimony  on  tbe  examining  trial  of  tbe  defendant.  It  was  not 
objected  at  tbe  time  tbat  tbe  impeacbment  was  upon  immaterial  and  collateral 
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matter,  nor  was  the  identity  of  the  reoord  «s  the  evidence  daly  and  legallj  taken 
on  the  examining  trial  qaestioDed.  HM,  that  the  evidenoe  was  properlj  ad- 
mitted.  Id, 
09.  The  defense  complains  of  the  Statement  in  argument  by  the  district  attorney  that 
he  coald  make  the  case  stronger  against  the  defendant  if  the  court  would  hold 
the  case  open  until  he  could  produce  the  testimony  of  an  absent  Fitness.  Bat 
held,  that  the  evidence,  independent  of  the  absent  testimonj,  being  ample  to 
Support  the  oonviction,  the  said  remark  could  not  have  Injured  the  defendant, 
and  is  not,  therefore,  cause  for  reversal.    Id, 

70.  Under  the  provisions  of  articleSOOof  the  Ck>de  of  Procedure  cumnlative  terms  of 

imprisonment  adjudged  at  the  same  term  of  court  shall  be  so  tacked  that  the 
subeequent  term  shall  begin  at  the  expiration  of  the  preceding  one.  Unless  so 
provided  in  the  judgment  the  terms  became  concnrrent,  and  the  imprisonment 
as  to  both  (or  all)  sentences  oommences  to  run  and  expire  at  the  same  time.  Ex 
ParU  Hunt,  861. 

71.  Article  816  of  the  Code  of  Procedure  provides,  in  effect,  that  if  a  defendant  con- 

victed  of  misdemeanor  makes  oath  in  writingof  his  inability  to  paj  the  pecuniary 
fine  assessed  against  him,  and  the  oounty  authorities  fail  to  hire  him  out,  or  to 
put  him  to  labor  in  acoordance  with  the  law  regulating  county  convicts,  he  shall 
be  imprisoned  in  the  oountj  jail  a  sufficient  length  of  time  to  discharge  the  füll 
amount  of  fine  and  costs  adjudged  against  him,  rating  such  punishment  at  three 
dollars  per  day.     Id. 

72.  Two  pecuniary  judgments  in  the  County  Court  against  the  relator  aggregated  the 

sum  of  $107.50.  Imprisonment  on  account  of  the  finee  began  October  14.  On 
October  16  the  relator  made  Affidavit  of  his  inability  to  pay  the  said  fines.  The 
county  authorities  did  not  put  him  to  manual  labor  nor  hlre  him  out,  and  he  re- 
malned  in  custody  under  the  said  judgments  of  the  County  Court  until  December 
1,  a  period  of  forty -slx  days.  HM,  that  under  the  facts  the  relator  was  entitled 
to  a  credit  of  three  dollars  per  day  for  the  said  forty-six  days  of  imprisonment, 
which  more  than  discharged  the  aggregate  fines  assessed  by  the  judgments  of 
the  County  Court.  Id, 
78.  Pending  his  imprisonment  under  the  judgments  of  the  County  Court  the  relator. 
under  an  indictment  for  assault  to  murder  was  oonvicted  in  the  District  Court 
of  aggravated  assault,  the  fine  and  costs  assessed  against  him  aggregating  $288.44. 
The  judgment  In  this  case  became  final  on  December  1,  and  on  December  8  he 
was  put  to  manual  labor  on  the  county  farm,  where  he  labored  for  240  days,  at 
the  end  of  which  time  he  was  released  upon  his  agreement  to  pay  the  county  at 
the  rate  of  five  dollars  per  month  until  he  should  discharge  the  amount  claimed 
by  the  county  to  be  due  on  the  three  judgments.  But  htld,  that  under  the  pro- 
visions of  article  8597  of  the  Revised  Statutes  the  relator  was  entitled  to  a  credit 
of  one  doUar  per  day  for  the  240  days  he  labored,  and  therefore  had  overpaid 
the  fine  and  costs  when  released  upon  bis  said  agreement.    Id, 

74.  But  in  Support  of  the  actlon  of  the  county  authorities  the  State  relied  upon  the 

Act  of  March  7,  1889,  which,  amending  article  8597  of  the  Revised  Statutes,  re- 
duced  to  fifty  cents  per  day  the  amount  of  credit  allowable  to  a  misdemeanor  con- 
vict  for  county  labor.  HM,  that  as  the  judgments  against  the  relator  were 
rendered  in  1888,  the  said  Act  of  March  7,  1889,  would  be  ex  po9t  facto  as  to  said 
judgments.    Id. 

75.  Failing  and  ref  using  to  ablde  his  agreement,  the  relator  was  arrested  on  a  eapUu 

pro  fine  and  placed  in  custody.  He  sued  out  the  writ  of  habe€U  corpus  for  dis- 
charge, but  upon  the  bearing  of  the  same  by  the  county  judge  he  was  remanded 
to  custody.     Held,  that,  under  the  facts  of  the  case,  the  ruling  was  error.     Id. 

76.  It  is  a  rule  of  practice  that  '*  when  the  grand  Jury,  by  the  use  of  reasonable  dili- 
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gence,  can  ascertain  the  name  of  the  owner  of  the  stolen  propertj,  it  is  their  duty 
to  do  so,  and  failing  in  this  duty,  a  new  trial  should  be  granted. "  Kimbrough  'o. 
Stau,  867. 

77.  To  being  required  to  pass  upon  three  specijal  veniremen  the  defense  objected  that 
the  same  veniremen  were  present^d  at  bis  former  trial  (which  resalted  in  a  mis- 
trial),  when  he  rejected  them  by  peremptory  challenge.  His  objection  being 
overrnled,  the  defendant  again  challenged  the  said  special  veniremen  peremp- 
torily,  not,  however,  exhausting  his  peremptory  challenges.  Hdd,  that  the  pro- 
posed  Jurors  were  not  incompetent  for  the  reason  assigned;  and  moreover,  the 
defendant  not  having  exhausted  his  peremptory  challenges,  and  having  no  objec- 
tionable  Juror  forced  upon  him,  could  in  no  event  be  heard  to  oomplain.  NaUey 
V.  State,  887. 

78«  Charge  of  the  oourt  as  to  correctness  and  sufficiency  will  be  examined  by  this 
court  and  tested  as  a  whole,  and  not  by  disconnected  paragraphs  or  excerpts.  Id. 

79.  The  rtlle  is  now  well  established  that  when  essential  to  the  due  administration  of 

justice  it  is  within  the  discretion  of  the  trial  judge  to  receive  evidence  at  any 
stage  of  the  trial  before  the  conclusion  of  the  argument,  and  the  exercise  of  such 
discretion  vrill  not  be  revised  on  appeal  unless  it  plainly  appears  to  have  been 
abused.     Id. 

80.  The  district  attomey  asked  his  witness  W.  if  a  few  days  before  this  trial  he  did 

not  have  a  conversation  with  the  defendant's  brother.  The  defendant's  counsel 
objected  to  the  question,  but  before  he  could  formulate  his  objection  the  district 
attomey  stated  to  the  court,  in  the  presence  and  hearing  of  the  Jury,  that  he  pro- 
posed  to  prove  by  the  witness  that  the  brother  of  defendant  induced  him,  the 
witness,  to  leave  the  county  to  avoid  testifyi^g  in  this  case.  It  was  not  claimed 
by  the  State,  nor  did  it  attempt  to  show,  that  the  defendant  knew  of  or  was  con- 
nected in  any  manner  with  his  said  brother's  attempt  to  suppress  testimony;  and 
the  oourt  erred  in  not  charging  the  Jury,  under  the  circumstances,  that  without 
being  directly  connected  therewith  the  defendant  could  not  be  held  bound  by  any 
act  or  Statement  of  his  said  brother.  Primarily  it  was  not  competent  to  prove 
the  act  of  the  defendant's  brother  without  connecting  the  defendant  as  a  party 
thereto.    Id. 

81.  A  witness  may  be  impeached  by  the  party  introducing  him  in  any  manner  except 

by  proving  his  bad  character.     Seif  v.  State,  898. 

82.  The  exdusion  of  evidence  oflered  by  the  defendant,  although  competent,  is  not 

ground  for  reversal  if  it  appears,  in  the  light  of  the  evidence  adduced,  that  the 
excluded  evidence  could  not  reasonably  have  influenced  the  result  of  the  trial  fa- 
vorably  to  the  defendant.  Id. 
88.  The  charges  of  the  court  in  this  case  on  the  issues  of  malice,  threats,  and  self- 
defense  are  substantially  the  same  as  those  given  by  the  court  in  the  preced- 
ing  case  of  Powell  v.  The  State;  and  the  rulings  in  that  case  thereupon  are  ap- 
proved.     Id. 

84.  See  theopinion  for  the  substanceof  evidence  set  forth  in  an  appllcation  for  contin- 

uance  which,  in  view  of  the  proof  on  the  trial,  being  both  material  and  probably 
true,  entitled  the  defendant  to  a  new  trial — ^his  application  for  continuance  having 
been  refused.     Id. 

85.  Although  the  application  for  continuance  djscloses  a  failure  of  diligence  to  secure 

the  absent  witnesses  at  the  trial,  yet  if  on  the  trial  the  absent  testimony,  oonstrued 
in  the  light  of  the  evidence  adduced,  appears  material  and  probably  true,  the 
defendant,  if  oonvicted,  should  be  awarded  a  new  trial.    Hammond  v.  Statt,  413. 

86.  This  court  will  not  revise  the  action  of  the  trial  court  in  refusing  a  new  trial  be- 

cause  of  its  previous  refusal  of  a  continuance,  unless  it  be  made  to  appear  not 
merely  that  theaocused  might  probably  have  been  prejudiced  by  such  ruling. 
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but  tbftt  it  is  reasonably  probable  tbat,  bad  the  absent  testimonj  been  before  the 
Jury,  a  verdict  more  favorable  to  the  defendant  woald  bave  resnlted.     See  the 
opinion  for  a  State  of  case  in  which,  under  the  above  rules,  a  new  trial  sbonld 
•  have  been  awarded.     Id, 

87.  The  rule  is  statutory  that  the  trial  oonrt  shall  permit  testiinonj  to  be  introduced 
at  any  stage  of  the  trial  before  the  conclusion  of  argument.  It  is  a  matter  con- 
fided  to  the  discretion  of  the  trial  judge,  and  bis  action  will  not  be  revised  un- 
less  it  plainly  appears  that  he  abosed  bis  discretion.     Hendricks  v.  State,  416. 

Sß.  **  Where  the  jury,  after  having  retired  to  deliberate  npon  a  case,  have  reeeived 
other  testimony,"  etc.,  is  one  of  the  grounds  enumerated  in  article  777  of  the 
Code  of  Criminal  Procedare  as  entitling  a  convicted  defendant  to  a  new  trial. 
But  in  Order  to  entitle  the  defendant  to  a  new  trial  upon  this  ground  the  testi- 
mony  or  other  matter  reeeived  in  evidence  by  the  jury  after  retirement  must  be 
of  such  character  as  would  probably  influence  the  verdict.  In  this  case  the 
clothes  wom  by  the  deceased  when  shot  were  inadvertently  left  in  the  room, 
which  was  afterwards  assigned  to  the  jury  when  deliberating  upon  tbeir  ver- 
dict, and  the  said  clothes  were  inspected  by  the  jury.  The  said  clothes,  how- 
«ver,  afforded  no  other  evidence  than  had  been  adduced  on  the  trial,  and  the 
Jurors  testified  on  the  hearing  of  the  motion  for  new  trial,  not  only  that  the 
inspection  of  the  clothes  did  not  affect  their  verdict,  but  that  they  had  individ- 
ually  made  up  their  minds  before  the  said  inspection  of  the  clothes.  Held,  that 
under  the  circumstances  the  defendant  was  not  prejudiced,  and  the  motion  for 
new  trial  was  properly  overruled.     Id. 

B9,  Defendant  proposed  to  prove  by  bis  witness  W.  that  he,  W.,  was  standing  to 
the  left  of  defendant  just  before  the  fatal  shots  were  fired,  and  that  he  passed 
behind  defendant  because  he  feared  the  deceased  was  going  to  strike  at  defend- 
ant with  the  billiard  cue  and  miss  defendant  and  hit  bim,  W.  Held»  that  the 
exclusion  of  the  proposed  evidence  was  error.  As  bearing  upon  the  probable 
effect  of  the  conduct  of  the  deceased  upon  the  defendant's  mind,  it  was  compe- 
tent  to  prove  the  effect  of  bis  conduct  upon  a  bystander's  mind.  üaehran  «. 
8tate,422. 

90.  As  bearing  directly  upon  the  issue,  the  State  was  properly  permitted  to  prove  that 
defendant  testified  before  the  grand  jury  that  he  had  not  seen  any  card  playing 
in  the  room  described  in  the  indictment.     Sisk  v.  State,  482. 

'91.  The  foreman  of  the  grand  jury  which  presented  the  indictment  against  the  accused 
was  introduced  as  a  witness  by  the  State,  and  as  a  means  of  refresbing  bis 
memory  as  to  the  Statements  of  the  accused  before  the  said  grand  jury  was  per- 
mitted to  read  the  indictment,  to  which  proceeding  the  defense  objected.  Held, 
that  the  proceeding  was  not  error.     Id. 

92.  The  admission  of  testlmony  immaterial  to  the  issue  and  harmless  in  its  effect  doee 
not  constitute  material  error.    Id. 

93.  An  accused  can  not  be  heard  to  complain  of  the  rejection  of  defensive  testimony 

which  was  irrelevant  and  immaterial  and  could  not  affect  the  result  of  the 
trial.   Id. 

94.  The  defense  proposed  to  prove  what  a  grand  Juror  said  in  the  grand  jury  room  at 

the  time  defendant  testified  before  the  said  grand  jury  about  the  defendant 
then  being  in  an  intoxicated  condition.  Held,  that  the  proposed  proof  was  pro- 
perly excluded  aß  mere  hearsay,  and  as  not  Coming  within  the  rule  of  res  gestm 
under  the  facts  of  this  case.    Id. 

95.  Even  though  material,  if  the  absent  testimony  relied  upon  for  postponement  of  the 

trial  does  not  appear  to  be  probably  true,  the  postponement  is  properly  refused.  Id. 

96.  It  is  ordinarily  competent  for  the  defense,  on  cross-examination,  to  ask  a  State's 
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witness  anj  question  whicli  tends  to  affect  tlie  credibility  of  the  witness.  Miller 
V.  State,  445. 

^.  The  homicides  for  which  this  prosecation  was  Lad  were  coinmitted  during  the  pro- 
gress  of  an  affray  between  white  persona  and  negroes  pending  a  trial  in  a  Justice 
Court.  An  issue  presented  was  whether  the  whites  or  negroes»  in  pursuance  of  a 
oonspiracj,  were  the  aggressors,  and  evidence  was  introduced  supportlng  the 
State's  theory  on  the  one  hand  that  the  negroes  were  the  aggressors,  and  the 
def endants'  theory  on  the  other  hand  that  the  whites  were  the  aggressors.  The 
State  was  permitted  to  ask  the  witness  De  Bardeleben  •*  why  he  went  armed  to 
the  trial  of  Addie  Lytton,  the  scene  of  the  difflculty?"  to  which  question  the  wit- 
ness replied  that  he  "  went  to  see  that  no  härm  came  to  Addie  Lytton,"  and  then 
proceeded  to  detail  certain  Statements  f  oreboding  danger  to  white  men  at  the  trial, 
made  to  him  several  days  before  the  bomicide  by  one  of  the  deceased  parties. 
Held,  that  the  question  was  competent  as  touching  the  motive  actuating  the 
witness  in  going  armed  to  the  trial,  and  that  his  direct  answer  as  above  qnoted 
was  competent  evidence  on  that  matter,  but  in  perrnitting  the  witness  to  f  urther 
detail  the  Statements  made  to  him  by  the  deceased  person,  the  tnal  court  erred. 
Wicka  et  al.  v.  State,  448. 

^.  On  the  trial  the  witnesses  Randel  and  Jackson  were  permitted  to  testify  to  State- 
ments made  by  co-defendants  in  the  absence  of  the  defendants  on  trial.  Such 
evidence  was  admissible  only  upon  proof  of  a  conspiracy  between  the  said  co- 
defendants  and  the  defendants  on  trial  to  commit  murder,  and  that  they  were 
made  pending  such  conspiracy  and  in  f  urtherance  of  the  common  design.  Under 
the  evidence  adduced  on  this  trial  the  testimony  of  Handel  and  Jackson  was  er- 
roneously  admitted.     Id, 

"99.  By  his  own  testimony  a  State*8  witness  clearly  inculpated  himself  as  an  accom- 
pllce  to  the  homicides,  notwithstanding  which  the  trial  court  omitted  to  instruct 
the  Jury  as  to  the  law  governing  accomplice  testimony,  and  ref used  a  special  In- 
struction upon  that  question.     Held,  material  error.     Id. 

100.  On  a  trial  for  murder  the  witness  B.  testified,  for  the  State,  that  during  the  Sum- 

mer before  the  homicide  the  deceased  gave  him  a  letter  to  defendant,  and  told 
him  to  teil  defendant  on  delivering  it  that  if  he,  defendant,  did  not  "bring  his 
things  back  he  would  get  them  by  law;  that  he  had  been  to  Estacado  and  found 
out  what  the  law  was."  The  witness  A.  was  also  permitted  to  testify  that  de- 
fendant*s  wife  told  him  that  when  B.  delivered  the  said  letter  to  her  for  her  hus- 
band — ^the  latter  being  absent — he  told  her  that  deceased  requested  him  to  say  to 
defendant  that  if  he  did  not  retum  his  property  he  would  have  both  him  and 
his  wife  arrested  for  theft.  The  objection  urged  to  this  proof  was  that  defend- 
ant was  not  present  on  either  occasion.  But  Jield:  The  proof  showing  tliat  the 
defendant  knew  all  about  the  said  letter,  that  it  was  read  in  his  presence,  and 
that  the  matter  of  the  retum  of  the  deceased's  property  was  discussed  by  the  wlt' 
ness  A.,  the  defendant,  and  the  defendant's  wife,  the  error,  if  any,  was  without 
prejudice.     Fulcher  f>.  State,  465. 

101.  The  witness  C.  was  permitted  to  testify  that  on  the  second  night  after  the  shoot- 

ing  the  defendant  was  arrested  and  was  brought  into  the  presence  of  the  deceased, 
when  deceased  identified  him  as  the  man  who  shot  him.  It  was  objected  that 
this  was  the  mere  expression  of  opinion.  But  held,  that  the  evidence  was  com- 
petent under  the  rule  that  "when  the  opinion  is  the  mere  shorthand  rendering 
of  the  facts,  then  the  opinion  can  be  given,  subject  to  cross-examination  as  to 
the  facts  upon  which  it  is  based."    Id. 

102.  The  defense  objected  to  proof  of  the  declarations  of  deceased  to  the  witness  C, 

about  thirty  minutes  after  theshooting,  astothe  shooting,  as  to  the  circumstances 
of  the  shooting,  and  the  person  who  shot  him.     The  proof  shows  that  the  wit- 
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ness  reacbed  the  deceased  aboat  fifteen  minntes  aftor  the  shooting;  tbat  de- 
ceajsed's  throat  was  then  so  clogged  with  blood  be  coald  not  articulate;  tbat 
witness  administerbd  a  draugbt  to  remove  tbe  blood,  and  tbat  about  fifteen  min- 
utes  later  tbe  deceased  became  able  to  speak  clearly,  and  made  tbe  Statements 
objected  to.  Held,  tbat  ander  tbe  clrcamstimces  tbe  declaration  was  res  gesUt, 
and  as  sucb  was  properly  admitted.     Id. 

108.  As  a  predicate  f or  proof  of  tbe  dving  declarations  of  deceased;  tbe  witness  testified 
tbat  tbe  declarations  were  voluntarily  made,  and  not  in  reply  to  questions  asked 
bim;  tbat  deceased  was  sane  wben  be  made  tbem,  and  was  conscious  of  ap- 
proacbing  deatb,  and  declared,  in  connection  witb  bis  said  declaration,  tbat  be 
could  not  poesibly  recover,  bat  was  bound  to  die.  Held,  suffident  asa  predicate. 
Id. 

I<y4.  In  tbe  cases  of  Cordova  y.  Tbe  State,  6  Texas  Court  of  Appeals,  208,  and  Handline 
y.  Tbe  State,  Id.,  848,  tbe  doctrine  was  annoonced  tbat  ''tbe  acts  and  condact 
of  tbe  defendant  in  arrest,  eitber  before  or  after  being  accused  witb  tbe  crime 
may,  tbougb  not  res  gestce,  be  competent  evidence  against  bim  as  indicatiye  of  a 
guilty  mind."  But  tbis  doctrine  was  overruled  in  Nolen's  case,  14  Texas  Court  of 
Appeals,  474  (wbicb  is  approyed),  and  tbe  rule  as  it  now  obtains  is  tbat  **  wbere 
tbe  confessions  of  a  defendant  under  arrest  are  inadmlssible  against  bim  be- 
cause  made  wbile  be  was  uncautioned,  bis  acts,  if  tantamount  to  sucb  oonfes- 
sion  and  done  under  similar  circumstances,  are  likewise  inadmlssible."    Id. 

105.  Tbe  proof  in  tbe  case  not  presenting  tbe  issue  of  assault  witb  intent  to  murder,  the 

oourt  did  not  err  in  ref nsing  a  correct  Instruction  upon  tbat  issue,  bowever  cor- 
rect  in  principle  it  may  bave  been.  Under  tbe  same  circumstances  tbe  defend- 
ant can  not  be  beard  to  complain  of  a  cbarge  upon  tbat  issue,  wbicb  in  any  eyent 
was  more  f  avorable  to  bim  tban  be  was  entitled  to.     Id. 

106.  Tbe  act  of  1889  wbicb  qualifies  a  defendant  in  a  criminal  cause  to  testify  in  hi» 

own  bebalf,  probibits  counsel  from  commenting  on  tbe  defendant's  failure  to 
exercise  bis  rigbt  to  testify,  but  does  not  probibit  tbe  court  from  giying  tbe  said 
act  in  cbarge  to  tbe  Jury.  Tbe' court  is  clotbed  witb  discretlon  in  tbe  matter  of 
sucb  cbarge,  and  in  cbaiging  tbe  substance  of  tbe  act  in  tbis  case  tbe  trial  court 
did  not  abuse  its  discretion.     Id. 

107.  An  indispensable  requisite  of  an  Information  is  tbat  it  is  made  to  appear  upon  its  face 

tbat  it  was  presented  in  a  court  of  competent  Jurisdiction.  Except  by  inferenoe 
tbe  infonnation  in  tbis  case  does  not  appear  to  bave  been  presented  in  any  court. 
Tbe  State  failing  to  amend  tbe  Information  in  tbis  respect,  tbe  court  erred  in. 
overruling  tbe  defendant's  exception  tbereto.     Bowert  v.  State,  498. 

108.  If  on  a  trial  for  aggravated  assault  tbe  jury  determines  to  convict  for  simple  as- 

sault, tbey  sbould  so  specify  in  tbeir  verdict.    Id. 

109.  Improper  and  unwarranted  remarks  of  prosecuting  counsel  in  argument,  altbough 

always  reprebensible,  do  not  constitute  cause  for  reversal  unless,  under  all  tbe 
circumstances  of  tbe  case,  tbey  were  calculated  to  prejudice  tbe  rigbts  of  tbe  ac- 
cused.    Walker  v.  State,  508, 

110.  Objection  to  tbe  qualification  of  a  person  proposed  to  be  impaneled  as  a  grand  juror 

can  be  made  by  cballenge,  and  in  no  otber  manner.  Tbe  intimation  in  Woods's 
case,  26  Texas  Court  of  Appeals,  490,  tbat  sucb  an  objection  can  be  raised  by 
motion  to  set  aside  tbe  indictment  is  a  mere  dictum;  or  at  all  events  is  not  tbe 
law.  Subdiyision  2  of  article  523  of  tbe  Code  of  Procedure  wbicb  provides  tbat 
a  motion  to  set  aside  an  indictment  upon  tbe  ground  tbat  a  person  not  autborized 
by  law  was  present  wben  tbe  grand  jury  were  deliberating  upon  tbe  accusation 
against  tbe  defendant,  etc. ,  applies  only  to  persons  wbo  were  not  impaneled  as 
grand  Jurors.     Doss  v.  State,  506.  * 

111.  A  j>apeT  signed  by  opposing  counsel  purporting  to  be  a  Statement  of  facts,  but  wbich 
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is  not  authenticated  by  the  trial  judge,  will  not  be  oonsidered  bj  tfais  court  on 
appeal;  and  in  the  absence  of  a  sutficient  Statement  of  facta  the  court  will  review 
the  record  only  with  reference  to  fundamental  enors.    Lynn  9,  SUUe»  515. 

112.  T«^f<^Tnining  oourts  are  required  bj  the  law  to  certifj  to  all  proceedings  had  be- 
fore  them,  and  parol  testimony  is  not  admissible  to  supply  an  Omission  in  the  re- 
cord in  this  respect.  In  this  case  it  appears  that  the  magistrate  made  no  reoord 
of  the  fact  that  an  appearance  bond  was  required  of  a  witnees  who  testified  before 
him,  and  that  the  court  permitted  the  county  attomey  to  testify  that  at  the  con- 
clusion  of  the  examining  trial  he  made  a  request  of  the  magistrate  tliat  such  re- 
quirement  be  made.  The  trial  judge — a  jury  having  been  dispensed  with — found 
that  the  requirement  was  made.  Held,  that  the  admission  of  the  parol  evldenoe 
was  error.     Foat  v.  State,  527. 

118.  The  record  shows  that  the  bond  sued  on  in  this  case  was  not  executed  until  foor 
days  after  the  conclusion  of  the  examining  oourt,  and  after  the  said  court  had 
adjoumed;  and  further,  that  no  order  requiring  such  bond  had  been  entered  by 
the  magistrate.    Held,  that  the  bond  was  invalid,  and  could  not  be  enforoed.  Id. 

Practice  in  Gourt  of  Appeals.  See  Charge  ofthe  Court,  118;  Practice,  86,  87, 
The  appellate  court  in  determining  the  proof  in  a  given  case  must  regard  as  conclu- 
sive  the  recitals  of  the  Statement  of  facts  on  that  particular  appeal,  unless  the 
same  be  confuted  by  the  recital  of  a  sufficient  and  properly  authenticated  bill  of 
exception,  in  which  event  the  bill  of  exception  will  control.  The  reoord  on  a 
former  appeal  of  the  same  case  can  not  be  consulted  to  explaln,  modify,  ot  sup- 
ply evidence  on  the  pending  appeal.    Arda  v.  State,  198. 

Predicate.    See  Evidenee,  S7,  116. 

Presumption  of  Izmocence.    See  Charge  ofthe  Court,  61. 

PresnmptionB  of  Law  and  Fact.    See  Scire  Fadas,  4. 

Privilege  of  GounaeL    See  Charge  of  the  CouH,  ISl;  Evidence,  ISt 

1.  Objections  to  remarks  used  in  argument  by  State*»  counsel  come  too  late  when 

raised  for  the  first  time  on  motion  for  a  new  trial.  Objections  must  be  made  at 
the  time  and  perpetuated  by  bill  of  exception;  otherwise  they  will  be  revised  only 
when  material  injury  to  the  defendant  is  manifest.     Watson  v.  State,  84. 

2.  Section  1  of  the  Act  approved  April  4, 1889,  which  repeals  subdivision  4  of  articie 

730  of  the  Code  of  Criminal  Procedure,  provides  that  **  hereafter  any  defendant 
in  a  criminal  action  shall  be  permitted  to  testify  in  bis  own  behalf  therein,  but 
the  failure  of  any  defendant  to  so  testify  shall  not  be  taken  as  a  circumstance 
against  him,  nor  shall  the  same  be  alluded  to  or  commented  on  by  counsel  in  the 
cause.**  Construing  the  said  section,  it  is  held  that  the  effect  of'  the  last  clause 
is  to  absolutely  inhibit  aüuHon  by  counsel  to  the  failure  of  the  accused  to  testify 
in  bis  own  behalf;  and  that  the  Inhibition  is  so  far  mandatory  that  its  violation 
by  a  prosecuting  counsel  will  work  the  reversal  of  a  conviction,  although  he 
may  have  been  provoked  thereto  by  the  argument  of  counsel  for  the  defense, 
and  although  the  court  may  have  sought,  by  admonition  and  by  Instructions  to 
the  jury,  to  control  the  effect  of  the  same.  See  the  opinion  in  extenso  on  the 
question.  Hunt  v.  State,  149. 
8.  That  clause  of  the  Act  of  April  4,  1889,  which  prohibits  counsel  from  alludlng 
to  or  commenting  upon  the  failure  of  a  defendant  to  testify  in  his  own  behalf, 
can  not  be  extended  in  meaning  to  protect  from  the  criticism  of  counsel  a  de- 
fendant who  takes  the  stand  and  testifies  in  his  own  behalf;  and  if,  in  his  argu- 
Vol.  XXVni-45 
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ment,  the  oounsel  animadverts  upon  the  defendant's  failure,  while  testifying,  to 
explain  inculpatory  facts  proved  against  him,  lie  commits  no  abäse  of  the  privi- 
lege of  argument.  In  other  words,  the  attitude  of  a  defendant  on  the  witness 
stand  is  identicallj  the  same  as  that  of  anj  other  witness  in  the  case.  McFad- 
den  V.  State,  241. 
4.  Improper  and  unwarranted  remarks  of  prosecuting  coonsel  in  argument,  althoogh 
always  reprehensible,  do  not  constitute  cause  for  reversal  unless,  under  all  the 
circumstances  of  the  case,  they  were  calculated  to  prejudice  the  rights  of  the  ac- 
cused.     Walker  v.  State,  503. 

"Public  House."    See  Deflnitums,  3. 

Bape. 
Over  the  defendant's  objection  that  it  was  irrelevant  and  immaterial,  the  proeecn- 
tion  in  a  rape  case  was  permitted  to  prove  by  a  witness  that  about  a  month  be- 
fore  the  alleged  rape  she  and  the  defendant  were  talking  about  sweethearts, 
when  the  defendant  said  he  "had  a  good  thing,  but  it  was  not  black;"  and  that 
she  told  him  he  •*  had  better  mind  how  he  talked."  Held,  that  in  view  of  other 
proof  in  the  case  (for  which  see  the  opinlon)  the  evidence  objected  to  was  prop- 
erly  admitted.      Wood  v,  State,  61. 

w 

Beasonable  Doubt.    See  Charge  ofthe  Court,  91,  9S. 

1.  The  trial  being  for  murder,  it  is  objected  to  the  Charge  of  the  oourt  that  it  omitted 

to  instruct  the  jury  to  apply  the  reasonable  doubt  as  between  the  several  d^grees 
charged  upon.  Such  Omission  is  not  error  when  the  court  has  applied  the  reason- 
able doubt  to  the  whole  case,  except  in  those  cases  wherein  the  court  has  ref  used 
special  instructions  covering  the  Omission.     Hall  v.  State,  146. 

2.  The  trial  court  instructed  the  jury  as  follows:     **  The  defendant  is  preBomed  by 

the  law  to  be  innocent  until  his  guilt  is  established  by  legal  evidence,  to  the  sat- 
isfaction  of  the  jury  beyond  a  reasonable  doubt,  and  unless  the  evidence  so  satls- 
fies  you  in  this  case  of  the  guilt  of  the  defendant  of  murder  of  the  first  or  of 
the  second  degree,  then  you  will  find  him  not  goilty."  HM,  oorrect  and  soffi- 
cient.     GaUaher  v.  State,  247. 

Bebutting  Evidence.    See  Evidence,  I40, 

Becognizance. 

1.  A  bail  bond  or  recognizance  which  binds  the  principal  absolutely  withoot  any 

condition  as  to  bis  appearance,  and  which  does  not  bind  the  sureties,  is  more 
onerous  than  the  law  requires.     Hand  et  al,  v.  State,  f^. 

2.  A  recognizance  can  not  be  amended,  nunc  pro  tunc,  as  to  intrinsic  matter  without 

notice  to  both  the  principal  and  the  sureties.     Id. 
8.  After  amendment  for  intrinsic  defects  a  recognizance  can  be  forfeited  only  as  an 
original  recognizance,  and  by  the  same  proceeding.     Id. 

Beeeiving  Stolen  Property,  etc. 

1.  CTiarge  of  the  court  authorized  the  jur}'  to  convict  if  they  found  from  the  evidence 
that  the  acts  charged  against  the  accused  were  committed  by  him  in  June,  1889 — 
a  proposition  supported  by  the  proof  in  the  case,  but  not  by  the  allegationsof  the 
indictment.  Held,  error;  and  further,  that  the  said  erroneous  Charge  not  being 
withdrawn,  the  Submission  of  a  special  Charge,  requiring  the  proof  to  conform 
to  the  indictment,  could  not  operate  to  eure  the  error  in  the  main  charge.  Note 
the  distinction  between  this  and  McCoy's  case,  7  Texas  Court  of  Appeals,  379. 
Arcia  v.  State,  198. 


Digitized  by 


Google 


Index.  707 

lUeceiving  Stolen  Property,  etc  —emtinued. 

2.  See  tlie  Statement  of  the  case  for  evidence  Ttdd  safficient  to  snpport  a  conviction 
for  receiving  and  concealing  stolen  propertj.    McFadden  v,  State,  421. 

Bepeal. 
As  to  repeal  by  implication  a  correct  rule  is  stated  as  follows:  "The  presumption 
is  not  lightly  to  be  indulged  tliat  the  Legislature  has  by  imjMeation  repealed,  as 
respects  a  particular  municipality,  or  as  respects  all  inunicipalities,  laws  of  a 
general  nature  elsewhere  in  force  throughout  the  State;  yet  a  charter  or  special 
act  pafised  subsequent  to  the  general  law,  and  plainly  irreconcilable  with  it,  will 
to  the  extent  of  the  conflict  operate  a  repeal  of  the  latter  by  implication.  But  by 
a  well  known  rule,  founded  on  solid  reasons,  such  repeals  are  not  favored;  and 
the  principle  of  implied  repeal  ought  to  be  applied  with  extreme  caution."  Ex 
Parte  Garza,  381. 

'Sendence.    See  Garrying  Pistd,  2. 

Hetail  Liquor  Dealers. 

1.  The  prosecution  in  this  case  was  for  pursulng  the  occupation  of  selling  malt 
liquors  without  having  posted  in  a  conspicuous  place  in  the  house  wherein  the 
occupation  was  pursued  a  license  issued  by  the  county  clerk.  üpon  the  groond 
that  the  act  of  the  Legislature  under  which  the  prosecution  was  instituted  con- 
flicts  in  several  particulars  with  the  Constitutions  of  this  State  and  of  the  United 
States,  the  defendant  moved  the  trial  court  to  quash  the  Information,  which 
motion  was  overruled.  The  contention  of  the  defendant  involves  the  proposi- 
tions  that  the  said  act  invades  powers  elsewhere  vested  by  section  20  of  artide 
16  of  the  State  Constitution;  and  that,  by  requiring  bond  as  a  condition  prece- 
dent  to  license,  it  abridges  the  Privileges  and  immunities  guaranteed  him  as  a 
Citizen  by  the  Constitution  of  the  United  States.  But  see  the  opinion  in  extenso, 
holding  that  the  power  of  the  Legislature  to  regulate  the  liquor  traffic,  and  to 
impose  the  conditions  provided  by  the  said  act,  is  not  limited  either  by  the  State 
or  Federal  Constitution.  BeU  v.  State,  06. 
^.  An  occupation  taxed  by  law  can  not,  under  any  circumstances,  be  legally  pursued 
without  the  necessary  license  being  first  obtained;  and  a  person  is  liable  to  pros- 
ecution and  conviction  who  without  the  license  pursues  the  occupation,  unless 
after  prosecution  is  instituted  but  before  conviction  he  pays  the  tax  and  costs  of 
prosecution  and  procures  the  license,  thereby  barring  the  prosecution.  It  was  no 
defense  that,  although  he  was  entitled  to  and  applied  for  license,  tendering  pay- 
ment  of  the  tax  levied,  the  accused  was  wrongfuUy  or  arbitrarily  refused  license 
by  the  collector  of  taxes.     Currf/  v.  State,  477. 

Setailiiig  Spirituous  Liquors.    See  Eetaü  Liquor  Dealers,  S, 

night  of  BaiL     See  Habeas  Corpus,  g,  S. 

Jtobbery. 

1.  See  indictment  sufficient  to  Charge  robbery.     Clark  «.  State,  189. 

2.  Charge  of  the  court  correctly  defines  robbery  if  it  literally  copies  the  langoage  of 

the  Code.     Id. 

Bcire  Facias.    See  Bau  Bond,  2;  Eddevce..  75,  76,  1S9,  IJß, 

1.  A  bail  bond  or  recognizance  which  binds  the  principal  absolutely  without  any  con- 
dition as  to  bis  appearance,  and  which  does  not  bind  the  sureties,  is  more  onerous 
Jthan  the  law  requires.     Rand  et  al.  v.  State,  28. 
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2.  A  recognizance  can  not  be  amended,  nvM  pro  tune,  as  to  intrinsic  matter  without 

notloe  to  both  the  prindpal  and  the  sureties.     Id. 

3.  After  amendment  for  intrinsic  defects  a  recognizance  can  be  forfeited  only  as  an 

original  recognizance,  and  hj  tbe  same  proceeding.     Id, 

4.  A  judgment  niu  was  rendered  on  tbe  bail  bond  in  tbis  case  on  February  7,  1887. 

Alias  capias  issued,  and  tbe  principal  was  rearrested  and  placed  in  jail.  On  Feb- 
ruary 12, 1887,  on  bis  verbal  motion  tbe  said  judgment  nisi  was  set  aside,  and  be 
was  discbarged  witbout  being  required  to  enter  into  new  recognizance.  Tbe  prin- 
cipal again  defaulting,  a  seoond  forfeiture  and  judgment  nisi  was  on  September 
12,  1887,  taken  on  tbe  bail  bond.  Scire  facias  issued  to  tbe  sureties,  to  wbicb, 
amongst  otbers,  tbey  interposed  tbe  defense  tbat  tbey  were  discbarged  f rom  lia- 
bility  on  tbe  bond  by  tbe  acUon  of  tbe  court,  because  after  tbe  first  forfeiture  and 
tbe  principars  rearrest,  tbe  old  bond  hocosne^  functtis  oßciOy  and  tbe  court  sbould 
bave  exacted  new  recognizance  or  bond.  Hdd,  tbat  tbe  defense  will  not  a'vail 
in  tbis  case.  Article  461  of  tbe  Code  of  Criminal  Prooedure  provides  tbat  upon 
tbe  arrest  of  a  defaulting  principal  after  tbe  .forfeiture  of  bis  bail,  be  sball  be  re- 
quired to  enter  mto  new  bail  unless  tbe  forfeiture  bas  been  set  aside  under  tbe 
tbird  subdi Vision  of  article  452  of  tbe  Code  of  Procedure,  in  wbicb  case  tbe  orig- 
inal bond  or  recognizance  sball  remain  in  force.  In  tbis  case  tbe  judgment  sub> 
taining  tbe  principal's  verbal  motion  and  setting  aside  tbe  original  forfeiture, 
does  not  sbow  tbe  grounds  upon  wbicb  eitber  it  or  tbe  motion  was  based.  In 
tbis  State  of  case  tbe  presumption  obtains  tbat  tbe  court  acted  witbin  tbe  provis- 
ions  of  subdivision  3  of  article  452  of  tbe  Code  of  Procedure.    Brown  et  al.  v. 

5.  Tbe  writ  in  tbis  case  commenoed ' '  Tbe  State  of  Texas,  to  tbe  sberiff  or  any  oonstable, 

greeting. "  Heidi  a  sufficient  compliance  witb  tbe  oonstitutional  requirement  tbat 
all  process  in  tbis  State  sball  run  ' '  in  tbe  name  of  tbe  State  of  Texas. "  Id, 
^  If  tbe  offense  cbarged  against  tbe  principal  in  tbe  bond  be  one  wbicb  is  made  a 
distinct  crime  eo  Twminej  tben  to  designate  tbe  offense  simply  by  tbe  name  given 
it  in  tbe  Code  will  be  suflScient  in  a  bail  bond  taken  eitber  before  or  after  tbe  re- 
tum  of  indictment;  provided,  bowever,  tbat  after  indictment  tbe  very  same 
offense  is  stated  in  tbe  bond  as  is  cbarged  in  tbe  indictment.  Tbe  rule  is  tbat 
"  if  tbe  cbarge  against  tbe  accused  is  known  and  can  be  designated  by  a  distinct- 
iye  name,  it  is  sufficient."  Tbe  bond  in  tbis  case,  bmng  in  tbe  sum  of  $500,  was 
oonditioned  tbat  tbe  principal  "sbould  make  bis  personal  appearance  before  tbe 
bonorable  District  Court  of  Booque  County,  Texas,  on  tbe  tbird  Monday  in  Au- 
gust, 1886,  tben  and  tbere  to  answer  tbe  State  of  Texas  upon  a  cbarge  by  indict- 
ment duly  presented  in  said  court,  wberein  D.  B.  Brown,  said  defendant,  is 
cbarged  witb  tbe  offense  of  embezzlement,"  etc.  Held,  tbat  embezzlement  being 
a  distinct  offense  eo  nomine,  it  was  sufficiently  described  in  botb  tbe  bond  and 
Bcire  facias,  and  bott  were  sufficient  to  sbow  tbe  Jurisdiction  of  tbe  Distriet 
Court,  witbout  reciting  tbat  tbe  value  of  tbe  property  cbarged  in  tbe  indictment 
to  bave  been  embezzled  was  twenty  dollars  or  over.    Id. 

7.  It  was  objected  tbat  tbe  bail  bond  is  raore  onerous  tban  tbe  law  requires  in  tbat 

it  binds  tbe  principal  personally  to  "  appear  before  tbe  next  term  of  tbe  District 
Court, "  instead  of  '  •  before  said  court  at  its  next  term. "  Held,  tbat  tbe  objection 
is  bypercritical.     Id. 

8.  Tbe  scire  facias  recited  tbat  tbe  forfeiture  was  taken  and  judgment  nisi  rendered 

on  September  13,  1887.  Tbe  judgment  nisi  wben  offered  and  read  in  evidence 
sbowed  on  its  face  tbat  it  was  rendered  September  12,  1887.  Under  tbe  mle 
tbat  tbe  time  wben  tbe  forfeiture  was  taken  must  be  oorrectly  stated  in  tbe  sdre 
facias,  tbe  variance  must  be  beld  fatal.     Id. 

9.  **  Wilkin"  and  "  Wilkins"  are  not  tbe  same  name  and  are  not  idem  sonaru,  and  tbis 
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y&riance  between  the  names  as  recited  in  the  scire  facias,  judgment  nisi,  and 
the  bond,  is  fatal  to  the  judgment  in  this  case.    Id. 

10.  Brown,  on  a  cbaige  of  assanlt  to  murder,  before  a  justice  of  the  peace  as  a  com- 

mitting  court,  waived  examination  and  entered  into  bond  for  bis  appearance  at 
the  next  term  of  the  District  Court.  Ile  was  thereupon  discharged  from  custody, 
and  tbe  bond  was  returned  to  the  District  Court  This  bond  was  forf eited  and 
judgment  nisi  rendered  upon  it  by  the  District  Court.  The  scire  facias  to  the 
sureties  recites,  in  effect,  that  defendant  Brown,  **  in  a  certain  prosecution  pend- 
ing m  the  District  Court,  did  enter  into  a  bond  with  M.,  A.,  and  B.  as  sureties, 
in  the  penal  sum  of  $1000,  conditioned  that  defendant  should  make  bis  personal 
appearance  before  said  court  on  September  8, 1888,  then  and  there  to  answer  the 
State  of  Texas  upon  a  charge  by  Information  before  H.,  J.  P.,  etc.,  duly  pre- 
sented  in  said  court,  wherein  J.  L.  Brown,  said  defendant,  is  charged  with  the 
offense  of  assault  to  murder,  and  there  to  remain,  etc. ;  and  whereas,  on  Septem- 
ber 24,  1888,  before  said  court,  then  in  session,  etc.,  said  prosecution  was  called 
for  trial,  and  said. Brown  wholly  failed  to  appear,  etc.,  and  thereupon  said  bond 
was  duly  declared  forf  eited  by  said  court,  and  it  was  ordered,  adjudged,  and  de- 
creed,'*  etc.  Held:  This  scire  facias  shows  upon  its  face  that  the  bond  was  for- 
f eited  and  judgment  nisi  rendered  in  the  Justice  Court,  and  upon  a  charge  by 
Information  pending  in  that  court  Such  allegations  are  not  sustained  by  the 
judgment  nisi  rendered  in  the  District  Court.     Id. 

11.  Bail  bonds  in  these  cases  required  the  prindpal  to  appear  before  the  Criminal  Dis- 

trict Court  of  Galveston  County  on  the  **  first  Monday  in  November,  188."  Held, 
fatally  defective,  because  it  obligates  the  prindpal  to  appear  at  a  time  when  a 
legal  term  of  the  court  could  not  be  held.     Wegner  v.  State,  419. 

"12.  After  the  bonds  were  executed,  the  sheriff,  without  the  knowledge  or  consent  of 
the  sureties,  added  the  figure  *'9"  after  tbe  figures  *'  188,"  making  the  year  of 
appearance  **  1889"  instead  of  "  188,"  as  originally  written.  Held,  that  the  un- 
authorized  addition  of  the  said  figure  by  the  sheriff  vitiated  the  bond.    Id. 

18.  Prior  to  the  adoption  of  the  codes  a  bail  bond  was  suffldent  if  it  obligated  the 

prindpal  to  appear  at  the court  of  the  proper  county  at  the  next  term  thereof . 

Such,  however,  is  not  now  the  law,  and  the  cases  of  Brite  v.  The  State,  24  Texas, 
219,  and  Wilcox  ▼.  The  State,  Id.,  544,  decided  under  the  old  law,  are  obsolete. 
Under  the  present  law  the  bond  must  State  the  time,  place,  and  court  when, 
where,  and  before  which  the  defendant  is  bound  to  make  bis  personal  appear- 
ance.    The  court  can  not  treat  an  objectionable  condition  as  mere  surplusage.    M. 

14.  In  answer  to  dtation  to  show  cause  why  judgment  nm  should  not  be  made  final, 
the  sureties  on  a  bail  bond  pleaded  the  surrender  of  their  prindpal  to  the  sherifC 
prior  to  the  forfeiture  of  the  bond.  The  State  filed  a  general  exception  to  this 
plea,  which  was  sustained  by  the  court.  Held,  error.  The  plea  presented  a 
valid  defense,  and  if  supported  by  proof  would  defeat  a  recovery  on  the  bond  by 
the  State.    Hughes  v.  State,  499. 

J^U^Defense,    See  AssauU  to  Murder,  1;  Charge  of  the  Court,  8,  49,  9£,  HO;  Mur- 

der,  30. 

1.  Charging  the  jury  as  to  self-defense  the  court  instructed  them  that  to  justify  the 

killing  it  must  have  taken  place  while  the  deceased  was  in  the  act  of  committing 

murder  or  maiming,  or  after  some  act  done  by  bim  showing  etidenUy  an  Intention 

to  commit  such  an  offense.     The  objection  urged  to  this  charge  is  based  upon 

the  use  of  the  word  "  evidently."   Held,  that  the  word  is  statutory,  and  that  the 

objection  is  without  merit.     Gonzales  v.  State,  130. 

.2.  The  Charge  of  the  court  upon  the  iasue  of  self-defense,  in  so  far  as  it  determines 

the  right  of  the  slayer  to  act  upon  apparent  danger,  is  insuflBclent,  in  that  it  does 
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not  distinctly  direct  the  jury  that  the  danger  must  be  jadged  of  from  the  slajer's 
Standpoint  and  from  no  other,  and  from  all  the  circomstances  proyed.  See  the 
opinion  for  such  a  charge  on  the  snbject  as,  ander  the  proof,  shoold  have  been 
given  in  this  case.  td, 
8.  The  Charge  of  the  court  on  seif -defense,  with  respect  to  threats  as  bearing  upon 
that  issue,  requires  that  in  order  to  constitute  jnstification  the  deceased,  at  the 
time  of  the  homicide,  manifested  an  intention  then  and  there  by  words  or  ges- 
tures to  execute  the  threats  so  made.  Held^  insufficient.  The  charge  should 
have  f  urther  required  it  to  appear  that  the  deceased,  at  the  time  of  the  homicide, 
did  some  act  which  was  reasonably  calculated,  in  view  of  all  the  circumstances 
of  the  case,  to  produce  in  the  mind  of  the  defendant  the  belief  that  the  deceased 
was  then  about  to  execute  the  threat.  A  special  charge  harmonizing  with  this 
rule  was  erroneously  refused.  The  charge  of  the  court  is  otherwise  insufficient, 
inasmuch  as  it  restricts  to  threats,  and  does  not  apply  to  the  whole  issue  of  self- 
defense,  the  doctrine  that  the  defendant  was  not  boond  to  retreat  in  order  to  avoid 
the  necessity  of  killing  his  adversary.     Id. 

4.  As  part  of  the  law  of  seif -defense  in  this  case,  the  trial  court  charged  the  jury  as 

follows:  "An  officer  who  has  made  such  arrest  has  no  right  to  use  a  deadly  wea- 
pon  upon  the  person  so  arrested  after  his  arrest,  or  at  any  time,  except  it  be  in 
the  necessary  defense  of  his  own  person  from  some  serious  bodily  injury  then 
about  to  be  inflicted  upon  him  by  such  prisoner;  he  has  no  right  to  take  the  life 
of  the  person  arrested,  or  about  to  be  arrested,  even  though  such  person  resists 
•such  arrest,  unless  the  life  of  the  offleer  is  endangered  by  the  use  or  attempted 
use  of  such  force  by  the  person  arrested,  or  about  to  be  arrested,  and  of  such  a. 
character  as  to  create  in  him  just  ground  to  fear  that  his  own  life  will  be  taken, 
or  that  he  will  suffer  great  bodily  injury  thereby."  Held,  correct,  and  not  ob- 
noxious  to  the  objection  that  it  bases  the  right  of  self-defense  upon  the  actual 
exlstence  of  danger,  and  not  upon  its  reasonable  appearance.     Gidtd  t.  State,  151. 

5.  In  connection  with  the  main  charge  upon  self-defense,  the  trial  court  instructed 

the  jury  as  follows:  *'  If  defendant  sought  Joiner  and  brought  on  the  difficulty 
with  him  and  killed  him,  then  in  such  case  the  defendant  can  not  rely  on  self- 
defense,  and  can  not  avail  himself  of  threats  made  against  his  life."  Hddy 
sufficient  under  the  proof  on  the  trial.  Nor  did  the  trial  court,  in  view  of  the 
evidence,  err  in  refusing  the  special  Instructions  requested  by  the  defendant 
upon  the  law  of  self-defense.     Levy  t.  State,  308. 

6.  If  the  provocation  upon  which  the  defendant  acted  in  killing  the  deceased  was  in- 

sulting  language  used  by  deceased  about  his  mother,  and  the  defendant  sought 
the  deceased  with  the  intention  of  killing  him  therefor,  it  would  make  no  differ- 
ence,  his  own  intention  being  to  commit  a  felony,  that  the  deceased  attempted 
to  draw  a  weapon,  or  that  he  shot  to  save  his  own  life;  he  could  not  claim  self- 
defense,  but  his  act  would  constitute  manslaughter,  he  having  provoked  the 
occasion  which  produced  the  necessity  to  kill  the  deceased.     Id. 

7.  It  is  objected  to  the  charge  on  self-defense  that  it  omitted  to  instruct  the  jury  that 

the  defendant  had  the  right  to  act  upon  the  appearance  of  danger,  and  that  it 
was  not  necessary  that  the  danger  be  real;  and  f  urther,  that  it  omitted  to  instruct 
that  defendant  was  not  bound  to  retreat.  But  Iield,  that  the  testimony  of  the 
defendant  in  his  own  behalf  showing  that  his  danger  was  real  and  not  apparent, 
and  that  he  did  retreat  l^efore  he  fired  the  fatal  shot,  eliminated  the  questions  of 
apparent  danger  and  retreat  as  issues  in  the  case.     Hudson  v.  State,  323. 

8.  The  court  charged  the  jury  as  follows:     "  If  the  defendant  sought  and  brought 

on  a  conflict  with  John  Mouchett,  then  he  can  not  avail  himself  of  the  law  of 
self-defense,  though  in  such  conflict  his  life  or  person  was  endangered.*'  Hdd, 
insufficient  under  the  evidence  adduced.     The  said  charge  should  have  been 
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qualified  by  the  f urther  Instruction  that  if  the  defendant  provoked  the  contest» 
but  witbout  any  Intention  to  kill  or  inflict  serious  bodily  injurj,  be  would  not 
be  wboUy  deprived  of  tbe  rigbt  of  self-defense.  Carter  v.  Siate^  355. 
9.  Tbe  oourt  cbarged  tbe  jury  as  follows:  "  It  is  tbe  rigbt  of  tbe  defendant  to  bave 
tbe  facts  conaidered  by  tbe  jury  as  tbey  reasonably  appeared  to  bim  at  tbe  time 
tbey  transpired,  and  if,  as  tbe  facts  reasonably  appeared  to  tbe  defendant,  be 
woald  be  justified  under  tbe  law  as  given  in  tbis  cbarge,  be  sbould  beacquitted. 
It  would  make  no  düterence  tbat  tbe  facts  were  mistaken  by  tbe  defendant,  and 
tbat  be  was  in  no  real  danger  if  it  be  so."  Udd,  correct  and  sufficient.  Naüey 
V.  State,  387. 
10.  Upon  tbe  issue  of  self-defense  tbe  court  instructed  tbe  jury  as  follows:  '•  If  you 
believe  from  tbe  evidence  before  you  tbat  tbe  deceased  Jobn  McLennan  made  an 
assault,  as  bereinbefore  explained,  upon  tbe  defendant,  and  tbat  tbe  assault  was 
made  in  sucb  a  manner  as  to  reasonably  cause  defendant  to  believe  tbat  bis  life 
was  in  danger,  or  tbat  be  was  in  danger  of  serious  bodily  injury  from  tbe  as- 
sault, tben  be  was  not  bound  to  retreat,  but  could  stand  bis  ground,  and  tbe  de- 
fendant would  bave  tbe  rigbt  to  defend  bimself  by  any  means  in  bis  power; 
and  if  be  commenced  to  sboot  as  a  means  of  defense,  be  would  be  justified  in 
continuing  to  sboot  until  be  bad  reason  to  believe  tbat  be  was  out  of  danger; 
and  if  you  can  believe  from  tbe  evidence  tbat  tbe  defendant  sbot  tbe  deceased» 
and  tbat  be  believed  at  tbe  time  be  did  so  be  was  in  danger  of  '  losing'  bis  life, 
or  of  suffering  serious  bodily  injury  at  tbe  bands  of  tbe  deceased,  and  tbat  be, 
defendant,  acting  upon  sucb  apprebension  of  danger  as  the  same  appeared  to  bim, 
tben  in  case  you  so  believe  you  will  find  bim  not  guilty."  Held,  insufficient  as 
to  apparent  danger,  and  in  failing  to  instruct  tbe  jury  tbat  in  judging  of  tbe  dan- 
ger tbe  facts  and  circumstances  surrounding  tbe  defendant  must  be  viewed  and 
estimated  from  bis  Standpoint  and  as  tbey  appeared  to  bim.  Tbe  rule  is  tbat 
"  if  tbe  jury  migbt  believe  from  tbe  evidence  tbat  attbe  time  tbe  defendant  fired 
tbe  fatal  sbot  tbe  deceased  was  making  a  violent  attack  upon  bim  under  circum- 
stances wbicb  reasonably  indicated  an  intention  to  murder,  malm,  or  inflict  upon 
bim  some  serious  bodily  injury,  and  tbe  weapon,  and  tbe  manner  of  its  use, 
were  sucb  as  were  reasonably  calculated  to  produce  eitber  of  tbose  results,  tben 
tbe  law  presumes  tbat  tbe  deceased  intended  to  murder,  maim,  or  inflict  sucb  in- 
jury upon  tbe  defendant;  and  tbe  jury  sbould  bave  been  so  instructed  in  explicit 
terms,  and  tbat  in  sucb  State  of  case  tbe  bomicide  would  be  justifiable."  Upon 
tbis  subject  tbe  court  sbould  bave  f  urtber  intructed  tbe  jury  tbat  if  tbe  conduct 
of  tbe  deceased  at  tbe  time  of  tbe  bomicide  was  sucb,  under  tbe  circumstances,  as 
to  reasonably  produce  upon  tbe  mind  of  tbe  defendant  tbe  belief  tbat  tbe  de- 
ceased was  tben  about  to  kill  or  inflict  serious  bodily  injury  upon  bim,  tbe  bomi- 
cide would  be  justifiable,  altbougb  in  fact  tbe  danger  was  not  real,  but  only 
apparent.     Cochran  v.  State,  422. 

Selling  Liquor  on  Sunday. 

"  ünlawfully  selling  liquor  on  Sunday,"  as  tbe  oifense  is  denominated  in  tbe  bau 
bond,  is  not,  eo  riotjtiney  an  offense  against  tbe  laws  of  tbis  State.  To  be  suf- 
ficient tbe  bail  bond  sbould  bave  reoited  tbe  specific  offense  cbarged  against  tbe 
principal,  tbat  is  tbat  being  a  mercbant,  grocer,  or  dealer  in  wares  and  mercban- 
dise,  or  a  trader  in  buainess,  be  as  sucb  did  ünlawfully  seil  liquor  on  Sunday — 
following  and  conforming  to  tbe  cbarge  in  tbe  indictment  or  Information.  Bowen 
et  al.  V.  State,  103. 

Separation  of  Jury.    See  Jury  Law,  1,  -2. 

Section  15  of  tbe  Bill  of  Rigbts  declares  tbat  "tbe  rigbt  of  trial  by  jur^  shall 
remain  inviolate,"  and  tbat  "tbe  Legislature  sball  pass  sucb  laws  as  may  be 
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needed  to  regulate  tbe  same,  and  tomaintain  its  pnrity  and  efficiencj.'*  Respond- 
ing  to  tbis  constitutional  direction,  articie  687  of  the  Code  of  Prooedore  provides 
that  "  after  the  jurj  has  been  swom  and  impaneled  to  try  any  case  of  felony  tbey 
sball  not  be  permitted  to  separate  until  tbey  bave  retumed  a  verdict,  anlese  by 
permission  of  tbe  court,  witb  consent  of  tbe  attomeys  lepresenting  tbe  State 
and  tbe  defendant,  and  in  cbarge  of  an  officer."  Under  tbis  Statute  a  Separation 
of  tbe  Jury  in  a  felony  case  can  not  be  legally  bad  by  consent  of  tbe  parties  and 
pennission  of  tbe  court,  unless  during  Separation  eacb  individual  joior  u  in 
cbarge  of  an  officer  of  tbe  oourt    EnglM  d.  ßkUe,  500. 

Severaace. 

1.  Defendants  jointly  indicted  and  prosecuted  are  entitled  as  a  matter  of  rigbt  not 

only  to  seyer,  but,  by  agreement,  to  fix  and  indicate  tbe  order  in  wbicb  tbey 
sball  be  tried.     Teiman  v.  State ,  144. 

2.  Tbe  appellant  and  Taylor  and  Norman  were  jointly  indicted  for  arson.     At  tbe 

term  of  tbe  court  preceding  tbis  trial  tbe  Joint  defendants  were  awarded  a  sev- 
erance»  and  Taylor  was  placed  upon  trial.  Failure  of  tbe  jury  to  agree  upon  a 
verdict  operated  a  mistrial;  and,  at  tbe  succeeding  term,  Taylor  applied,  under 
article  669a  of  tbe  Code  of  Criminal  Procedure,  for  a  continuance  until  bis  co- 
defendants  sbould  bave  been  tried.  His  motion,  signed  only  by  bimself ,  recited 
tbat  it  was  "  agreed  by  all  tbe  defendants  in  tbis  cause  tbat  Teiman  and  Norman 
be  first  put  upon  trial.*'  Wben  tbe  case  was  called  as  to  Teiman  and  Norman 
tbey  moved  for  a  severance.  Tbe  motion  was  ref used  upon  tbe  grounds  tbat 
tbey  were  bound  by  tbe  said  recital  in  Taylor'»  application  for  continuance,  and 
because  all  of  tbe  defendants  bad  been  represented  tbrougbout  tbe  proceedings 
by  tbe  same  counsel.  ßeldf  tbat  tbe  ruling  was  error,  because  not  baving  signed 
Taylor's  application  for  continuance,  Teiman  and  Norman  were  not  bound  by  it. 
Moreover,  tbe  terms  of  Taylor's  application  can  not  be  construed  against  Teiman 
and  Norman  as  binding  tbemselves  to  a  Joint  trial,  notwitbstanding  all  of  the 
partiea  were  represented  by  tbe  same  counsel.    Id, 

Slander. 

1  See  tbe  Statement  of  the  case  for  the  charging  part  of  an  indictment  held  suffident 
to  cbarge  tbe  offense  of  slander.     Shaw  v.  J^te,  286. 

2.  Wbile  tbe  State  is  not  required,  in  slander  cases,  to  prove  tbe  falsity  of  tbe  impn- 
tations  alleged  to  be  slanderous,  the  defendant  has  the  rigbt  to  justify  by  proving, 
if  be  can,  tbe  trutb  of  bis  imputations,  and  upon  tbis  issue  the  general  reputa- 
tion  of  tbe  female  for  chastity  may  be  proved;  and  proof  of  her  bad  reputation 
will  entitle  tbe  ^cused  to  an  acquittal.  In  refusing  a  requested  cbarge  to  tbis 
effect  tbe  trial  court  erred     Id. 

8.  To  rebut  tbe  inf  erence  of  malice,  and  tbat  tbe  Imputation  was  wantonly  made,  the 
defense  ofFered  evidence  to  tbe  effect  that  one  Taylor  bad  said  tbat  defendant 
and  the  alleged  slandered  female  bad  been  camally  intimate,  and  tbat  Taylor 
was  being  threatened  witb  violence  wben,  for  tbe  purpose  of  protecting  Taylor, 
the  defendant  made  tbe  slanderous  Statements.  Tbe  court  rejected  tbe  proposed 
proof.     Held,  correct.    Id. 

Special  Venire.    See  Jury  Law,  17. 

1.  A  special  venire  is  a  writ  issued  by  order  of  the  court  in  a  capital  case  for  any 
number  of  persons  not  less  than  thirty-six,  within  tbe  court's  discretion,  to  serve 
aa  a  jury  in  the  particular  case.  The  failure  of  the  sheriff  to  summon  all  of  tbe 
persons  ordered,  even  thougb  tbe  number  summoned  be  less  than  tbirty-slx, 
constitutes  no  valid  objection  to  either  the  special  venire  or  tbe  retum  tbereof. 
UaR  V.  State,  146. 
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2.  The  rale  has  been  laid  down  by  this  court,  and  is  reasserted»  that  antil  a  special 
venire  bas  been  exhausted,  or  has  been  discharged  with  the  defendant's  consent, 
the  trial  cpart  has  no  power  to  order  the  issuance  and  execution  of  another  venire. 
Id. 

S.  The  defendant  verbally  applied  for  a  special  venire  of  sixty  men,  bat  by  inad- 
vertence  only  fifty-nine  names  were  drawn  or  placed  upon  the  list  attached  to 
the  writ.  Of  the  fifty-nine  so  placed  upon  the  list,  fifty-seven  were  actuaUy 
snmmoned.  The  defendant  moved  to  quash  the  Service  upon  him  of  the  special 
venire,  bat  made  no  motion  with  respect  to  the  special  venire  itself .  The  court 
asked  the  defendant  if  he  would  waive  his  right  to  a  venire  of  sixty  men,  or  if 
he  desired  to  apply  for  a  special  venire  in  writing,  ander  oath,  as  provided  by 
article  607  of  the  Code  of  Procedure.  He  declined  to  do  either;  whereupon  the 
district  attomey  moved  orally,  ander  article  606,  for  a  special  venire  of  sixty  men. 
The  trial  court  sustained  the  motion  and  ordered  a  new  special  venire  of  sixty 
men,  bat  made  no  order  or  entry  discharging  the  first  venire.  To  the  validity  of 
this  second  special  venire,  and  to  being  comx)elled  to  select  his  jury  therefrom, 
the  defendant  objected  because  the  order  therefor  was  unauthorized  and  void, 
and  because  the  original  special  venire  had  not  been  quashed  or  vacated.  The 
court  overruled  the  objections,  and  required  the  defendant  to  select  his  jury 
f rom  the  second  venire.  Held,  that  in  this  ruling,  and  in  depriving  the  defendant 
of  his  right  to  select  his  jury  from  the  original  special  venire,  the  trial  court 
erred.     Id. 

4.  The  minutes  of  the  court  show  that  at  the  March  term  of  the  court  commissioners 
were  appointed  to  select  Jurors  to  serve  at  the  next  term,  which  was  to  convene 
in  May.  By  inadvertance  the  commissioners  so  appointed,  in  writing  the  caption 
or  heading  of  the  several  lists,  wrote  "April  tenn  **  instead  of  '*  May  term,"  and 
80  retumed  them  in  the  sealed  envelope  delivered  by  them  to  the  judge.  The 
motion  to  vacate  and  set  aside  the  special  venire,  because  of  this  misdescription 
of  the  term  of  the  court  in  the  heading  of  said  lists,  is  based  upon  the  objection 
ihat  the  persons  named  in  the  said  lists  could  not  legally  serve  as  Jurors  at  the 
Bald  May  term.  But  held,  that  it  being  in  no  manner  shown  that  the  envelopee 
in  which  the  lists  were  enclosed  were  not  properly  indorsed,  the  presumption 
obtains  that  they  were  so  indorsed;  wherefore  the  motion  to  vacate  the  special 
venire  was  properiy  overruled.     Oiebü  v.  State,  151. 

9.  A  special  venire  is  provided  for  in  our  Code  only  in  capital  cases.  The  accused 
in  this  case,  though  charged  by  indictment  with  a  capital  offense,  had  not  attained 
the  age  of  seventeen  jrears.  Being  under  age,  and  therefore  not  liable  to  the 
death  penalty — the  offense  as  to  him  not  being  capital — he  was  not  entitled  to  a 
special  venire  on  his  trial,  and  the  court  did  not  err  in  ref  using  it.  Walker  f>, 
State,  508. 

Statement  of  Facta. 

A  paper  signed  by  opposing  counsel  purporting  to  be  a  Statement  of  facta,  bat  which 
is  not  authenticated  by  the  trial  judge,  will  not  be  considered  by  this  court  on 
appeal;  and  in  the  absence  of  a  sufflcient  Statement  of  facts  the  court  will  review 
the  record  only  with  reference  to  fundamental  errors.     Lynn  v.  State,  515. 

Statutes  Construed.     See  Interpretation  ofthe  Codes. 
Surprise.     See  Contiuuance,  5;  Emden4^,  147. 

Swindling. 

1.  To  constitute  the  offense  of  swindllng  there  must  be  an  acquisition  of  property  by 
means  of  some  false  or  deceitf ul  pretense  or  device,  or  fraudulent  representa- 
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tion;  and  the  title  to  the  property  must  pass  from  the  injared  party  to  tbe  ac- 
cused.  And  as  to  venue,  in  all  cases  not  speciiically  named  in  the  Code  the 
proper  county  for  the  prosecutlon  is  that  in  which  the  offense  was  committed. 
Swindling  is  not  one  of  the  offenses  thas  enumerated,  and  must  be  proeecuted 
in  the  county  in  which  the  property  was  acquired.  In  this  case  the  prosecution 
was  had  in  Eastland  County,  in  which  county  the  indictment  alleged  the  venue. 
The  ppoof  shows  that  the  false  pretenses  and  representations  were  made  by  de- 
fendant  in  Eastland  County,  butthat  the  property  wasdelivered  to  him  in  Brown 
County.  The  court  charged  that  if  the  offense  was  begun  and  partly  committed 
in  Eastland  County,  and  completed  in  Brown  County,  the  allegation  of  Tenne 
was  sustained.  Held,  error.  Sivi8  v.  State,  447. 
2.  Indictment  for  swindling,  to  be  sufflcient,  must  clearly  and  directly  all^e  the 
ownership  of  the  property  f  raudulently  acquired  by  the  defendant.  In  substance, 
the  indictment  in  this  case  charges  that  the  appellant,  falsely  representing  him- 
seif  to  be  the  owner  of  certain  cattle,  executed  a  pretended  mortgage  thereon  to- 
one  R.,  in  consideration  whereof  the  said  R.  executed  and  delivered  to  defendant 
a  check  on  a  bank  for  sixty  dollars.  Failing  to  Charge  the  ownership  of  the  said 
check,  the  indictment  was  fatally  defective.    Mays  d.  State,  484. 

Testimony  of  Defiendant  in  His  Own  Behall.    See  Charge  of  ihe  Court,  ISS; 

Evidcnce,  119. 

1.  The  recently  enacted  Statute  qualifying  a  defendant  to  testify  in  bis  own  behalf, 

in  nowise  abrogates  or  changes  the  rules  relating  to  declarations  by  a  defendant, 
and  can  not  be  construed  to  qualify  as  evidence  for  a  defendant  bis  declarations 
which  are  not  otherwise  res  gestae.  The  trial  court  therefore  did  not  err  in  re- 
f using  to  permit  the  defense  to  prove  the  declarations  of  the  defendant  about  the 
homicide,  made  an  hour  after  the  homicide  occurred.     Gonzales  v.  State,  130. 

2.  Section  1  of  the  Act  approved  April  4, 1889,  which  repeals  subdivision  4  of  article 

780  of  the  Code  of  Criminal  Procedure,  provides  fhat  ' '  hereafter  any  defendant 
in  a  criminal  action  shall  be  permitted  to  testify  in  bis  own  behalf  therein,  but 
the  failure  of  any  defendant  to  so  testify  shall  not  be  taken  as  a  circumstance 
against  him,  nor  shall  the  same  be  alluded  to  or  comraented  on  by  counsel  in  the 
cause."  Construing  the  said  section,  it  is  held  that  the  effect  of  the  last  clause 
is  to  absolutely  inhibit  allimon  by  counsel  to  the  failure  of  the  accused  to  testify 
in  bis  own  behalf;  and  that  the  Inhibition  is  so  far  mandatory  that  Its  violation 
by  a  prosecuting  counsel  will  work  the  reversal  of  a  conviction,  although  he 
may  have  been  provoked  thereto  by  the  argument  of  counsel  for  the  defense, 
and  although  the  court  may  have  sought,  by  admonition  and  by  instructions  to 
the  Jury,  to  control  the  eflFect  of  the  same.  See  the  opinion  in  extenso  on  the 
question.     Hunt  c.  State,  149. 

8.  The  trial  court  did  not  err  in  ref using  the  defendant  a  continnance  in  order  to  en- 
able  him  to  obtain  the  benefit  of  the  provisions  of  the  recently  enacted,  and  not 
yet  operative,  Statute  qualifying  a  defendant  to  testify  in  bis  own  behalf.  Giebel 
V.  Stau,  151. 

4.  Section  39  of  article  8  of  the  Constitution  provides  that  **no  law  passed  by  the 
Legislature,  except  the  general  appropriation  act,  shall  take  effect  or  go  into 
force  until  ninety  days  after  the  adjoumment  of  the  Session  at  which  it  was  en- 
acted, unless  in  case  of  an  emergency,  which  emergency  must  be  expressed  in  a 
preamble  or  in  the  body  of  the  act,  the  Legislature  shall,  by  a  vote  of  two-thirds 
of  all  the  merabers  elected  to  each  house,  otherwise  direct:  and  said  vote  to  be 
taken  by  yeas  and  nays,  and  entered  upon  the  Journal."*  Hdd,  that  the  passage 
of  an  act  containing  an  emergency  clause,  by  a  vote  of  less  than  two-thirds  of 
all  the  members  elected  to  each  house  of  the  Legislature,  effectually  eliminate& 
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the  emergency  clause,  and  the  act  does  not  become  operative  until  ninety  dajs 
after  the  adjoaminent  of  the  Session  of  the  Legislature  at  which  it  is  euacted; 
and  within  this  categoiy  comes  the  Act  of  April  4,  1889,  qualifying  a  defendant 
to  testify  in  his  own  behalf.  The  said  act  not  being  operative  at  the  time  of  this 
trial,  the  trial  coart  did  not  err  in  refusing  to  pennit  the  defendant  to  testifj  in 
his  own  behalf.  Id. 
5.  An  unpardoned  exconvict  is  a  competent  witness  to  testifj  in  his  own  behalf. 
WiüiarM  v.  State,  801;  Shannon  v.  State,  474. 

Theft.    See  Accomplice,  1;  Charge  ofthe  Court,  83. 

1.  A  general  rule  as  to  venue  and  Jurisdiction  is  that  the  proof  must  establish  a  com- 

plete  commission  of  the  offense  in  the  countj  where  the  venue  was  laid.  But  by 
express  statutory  provision,  when  property  is  stolen  in  one  county  and  carried 
off  by  the  off  ender  into  another  county,  he  may  be  prosecuted  either  in  the 
county  where  he  took  the  property  or  in  any  other  county  through  or  into  which 
he  may  have  carried  the  same.     West  v.  State,  1. 

2.  With  regard  to  theft  the  rule  of  law  in  force  in  October,  1888,  was  that  unless  the 

accused  acquired  possession  of  the  property  by  means  of  a  false  pretext  or  with 
intent  at  the  very  time  of  obtaining  it  of  depriving  the  owner  of  the  value  thereof 
and  appropriating  the  same  to  his  own  use  and  benefit,  he  would  not  be  guilty 
of  the  theft  of  the  same;  and  no  subsequent  appropriation  or  con Version  would  or 
could  relate  baclc  to  the  original  taking  so  as  to  make  it  theft.  Rumbo  v.  State,  80. 
8.  The  indictment  alleged  the  ownership  of  the  stolen  property  to  be  in  Frank  Fax- 
ten and  C.  C.  McClure,  and  the  court  charged  the  jury  as  follows:  **  If  from 
the  evidence  adduced  in  this  case  you  are  satisfied  beyond  a  reasonable  doubt 
that  *  *  *  defendant  unlawfully  took  one  cow.  *  *  *  the  property  of 
Frank  Paxton  and  C.  C.  McClure,  without  the  consent  of  said  Paxton  and  said 
McClure  or  of  either  of  them,'*  etc.  Held,  that  the  words  italicised  sbould  have 
been  omitted,  and  that  the  charge  as  to  consent  should  have  been  *'  without  the 
consent  of  Frank  Paxton  and  without  the  consent  of  C.  C.  McClure,"  etc.  Jones 
V.  State,  42. 

4.  A  conviction  for  crime  can  not  be  had  upon  the  uncorroborated  testimony  of  an 

accomplice.  See  the  opinion  for  the  substance  of  evidence  held  insufficient  to 
Support  a  conviction  for  theft,  because  based  upon  the  uncorroborated  testimony 
of  an  accomplice.     Roguemore  v.  State,  55. 

5.  On  a  trial  for  theft  it  is  competent  for  the  State  to  prove  the  theft  of  other  prop- 

erty than  that  involved  in  the  trial  only  when  the  thefts  were  contemporaneous, 
and  then  only  when  such  proof  will  aid  to  establish  identity  in  developing  the 
res  gestce,  and  for  that  purpose  alone  is  such  proof  admlssible.  See  the  opinion 
on  the  question,  and  note  the  same  for  proof  held  under  this  rule  to  have  been 
erroneously  admitted.     Musgrave  t.  State,  57. 

6.  See  the  opinion  in  extenso  for  the  substance  of  evidence  adduced  on  a  trial  for 

theft,  held  to  inculpate  the  principal  State's  witness  as  an  accomplice;  and  note 
the  same  for  the  substance  of  remaining  proof  Jield  insufficient  to  corroborate 
the  testimony  of  the  said  accomplice.     Chumley  v.  State,  87. 

7.  The  indictment  contained  four  counts,  the  first  alleging  the  ownership  of  the  stolen 

animal  in  Sparlin,  the  second  in  Wolf,  the  third  in  Smith,  and  the  fourth  in  a 
person  unknown.  It  appears  that  the  defendant  had  been  previously  tried  for 
the  same  oifense  under  an  indictment  alleging  the  ownership  in  Sparlin,  and  that 
on  that  trial  a  witness  named  Maloney  testified  that  in  May,  1886,  he  saw  some 
parties  pen  some  horses  at  Baker's  pen;  that  he  saw  some  of  the  parties  rope  a 
gray  animal  and  throw  it  down,  and  that  one  of  those  parties,  whom  he  did  not 
know,  had  a  knife  in  his  band.     Maloney  being  dead,  his  said  testimony  was  re- 
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produced  by  the  State.  After  the  evidence  was  closed  the  district  attoroey  ndUe 
prossfd  the  first  three  counts  in  the  indictment.  It  isclaimed  by  the  defense  that 
the  action  of  the  district  attorney  in  dismissing  the  count  alleging  ownership  in 
Sparlin  destroyed  the  competency  of  the  testimony  of  Maloney  as  reproduced  by 
the  State,  and  that  the  Jury,  in  determining  the  guilt  of  the  defendant  ander  the 
last  count  in  this  indictment,  could  not  consider  it.  But  Iield,  that  the  position 
can  not  be  maintained.     Cox  t.  State,  92. 

8.  To  convict  of  theft,  when  the  property  was  lawf ully  acquired  by  the  accused,  it 

must  be  shown  by  the  State  that  such  lawful  poesession  was  obtained  by  false 
pretext,  or  with  intent  on  the  part  of  the  accused,  at  the  very  time  he  obtained 
poesession,  to  deprive  the  owner  of  the  value  of  the  property,  and  to  appropriate 
the  same  to  his  own  use,  and  that  he  did  so  appropriate  it.  Such  a  phase  of  case 
being  presented  by  the  evidence,  the  trial  oourt  should  have  instructed  the  jury 
in  conformity  with  this  rule;  and  further,  that  no  fraudulent  intent  conoeived 
öfter  the  lawful  acquisition  of  the  property  would  constitute  theft.  NiehaU  «. 
State,  105. 

9.  By  the  provisions  of  the  Act  of  March  8,  1878  (Penal  Code,  art.  742a),  the  con- 

version  of  property  subsequent  to  its  lawful  acquisition  is  made  theft;  but  to 
authorize  a  conviction  for  such  theft  the  indictment  must  Charge  conversion  by 
the  bailee.  Proof  which  would  sustain  a  conviction  for  theft  as  defined  by  said 
article  would  not  support  a  conviction  under  an  indictment  for  general  theft.    Id. 

10.  Theft  from  the  person  is  an  offense  separate  and  distinct  from  general  theft,  and 

a  conviction  therefor  can  not  be  had  under  an  indictment  for  general  theft.     Id, 

11.  The  District  Court  of  the  county  in  which  the  offense  was  aetually  committed 

alone  has  Jurisdiction  of  theft  from  the  person.     Id. 

12.  See  the  opinion  for  the  substance  of  evidence  in  a  theft  case  held  insofficient  to 

support  a  conviction  because  it  does  not  sustain  the  allegation  of  the  possessioii 
from  which  the  property  was  taken.  Owens  v.  State,  122. 
18.  In  the  absence  of  evidence  tending  to  support  it,  the  chai^  of  the  court  was  erro- 
neous  in  submitting  to  the  jury  the  first  count  in  the  indictment.  It  was  further 
erroneous  in  assuming  that  the  defendant  took  the  alleged  stolen  property,  instead 
of  submitting  that  issue  to  the  jury  as  a  hypothetical  qnestion.     Id. 

14.  Proof  was  adduced  that  the  proeecuting  witness,  after  he  recovered  the  alleged 

Stolen  cow  from  the  possession  of  the  defendant's  brother,  who  claimed  to  have 
acquired  her  from  the  defendant,  took  her  to  his  home,  and  put  her  in  his  pen. 
Evidence  was  then  admitted,  over  the  objections  of  defendant,  to  the  effect  that 
one  night,  about  a  month  after  the  recovery  of  the  said  cow,  two  men  entered  the 
pen  and  attempted  to  drive  her  off.  It  was  further  proved,  over  objection  by  the 
defendant,  that  on  the  day  of  the  night  of  the  attempt  to  drive  the  said  cow  from 
the  pen  the  defendant,  wearing  a  straw  hat,  and  another  party,  were  seen  in  the 
neighboring  town  of  Marlin,  and  that  early  on  the  said  night  three  men,  one  of 
whom  wore  a  straw  hat,  were  seen  in  the  comer  of  a  fence  near  the  house  of  the 
prosecuting  witness.  Held,  that  the  evidence  objected  to  was  oompetent,  and  the 
several  objections  were  properly  overruled.     Id. 

15.  Evidence  suflScient  to  support  a  conviction  for  theft.     Huffman  c.  StcAe,  174. 

16.  Article  738  of  the  Penal  Code  provides:    **If  property,  taken  under  such  cir- 

cumstances  as  to  constitute  theft,  be  voluntarily  retumed  within  a  reasonable 
time,  and  beforie  any  prosecution  is  commenced  therefor,  the  punlshment  shall 
be  by  fine  not  exceeding  one  thousand  dollars."  If  the  evidence  on  a  trial  for 
theft  shows  such  a  retum  of  the  stolen  property  to  the  owner.  the  failure  of  the 
trial  court  to  give  the  provisions  of  the  said  article  in  charge  to  the  jury  is  fun- 
damental error.  But  see  the  opinion  for  the  substance  of  evidence  hdd  in  any 
event  insufficient  to  support  a  conviction  for  theft.    Bennett  v.  State,  fttö. 


Digitized  by 


Google 


Index.  717 

Theffc — eontinued. 

17.  ünder  an  indictment  for  horse  theft  the  appellant  was  convicted  for  wilfully  driv- 

ing  stock  f rom  its  accustomed  ränge,  etc.  The  proof  sliows  tliat  if  guilty  at  all, 
the  defendant  was  either  the  guilty  agent  who  took  the  horse,  or  he  was  guilty 
as  a  principal  by  acting  with  one  Campe — who  had  been  convicted  of  theft — in 
the  taking.  In  either  event  the  proof  would  not  raise  the  issue  of  wilfully  driv- 
ing  stock  from  the  accustomed  ränge,  for  If  guilty  as  a  principal  because  of  his 
acting  with  Campo,  he  oould  be  guilty  only  of  the  offense  of  which  the  proof 
showed  Campo  to  be  guilty.  The  trial  court  erred  in  submitting  to  the  jury  the 
issue  of  wilfully  driving  stock  from  its  accustomed  ränge.     Lopez  v.  State,  343. 

18.  Although  under  arrest  the  defendant  was  not  informed  that  he  was  suspected  or 

charged  with  the  theft  of  horses  until  so  informed  by  the  sherüT.  On  this  trial 
he  proposed,  but  was  not  permitted,  to  prove  by  the  sheriff  that  immediately 
upon  being  informed  of  the  cause  of  his  arrest,  he  told  the  sheriff,  in  explana- 
tion  of  his  possession  of  the  alleged  stolen  horse,  that  he  traded  another  horse  for 
it  with  Campo,  and  that  Campo  was  present  and  assented  to  his  said  Statement 
to  the  sheriif .     Held,  that  the  exclüsion  of  the  proposed  evidence  was  error.  Id. 

19.  Charge  of  the  court  reads  as  follows:     "  Evidence  of  the  theft  and  possession  of 

another  animal  by  the  defendant  at  the  same  time  and  place  as  that  where  it  is 
testified  the  animal  in  question  was  lost  or  missing  has  been  admitted,  and  you 
are  instructed  that  the  object  of  this  testimony  (and  the  only  purpose  for  which 
you  can  consider  it)  is  to  explain  the  intent  with  which  the  animal  in  question 
was  taken  (if  taken),  and  not  as  proof  of  the  taking  of  the  animal  charged.'' 
Held,  obnoxious  to  the  objection  that  it  assumes  as  a  fact  that  the  evidence 
established  the  contemporaneous  theft  of  another  horse.    Id, 

20.  See  the  Statement  of  the  case  for  evidence  held  to  have  been  improperly  ad- 

mitted on  a  trial  for  theft  because  hearsay,  and,  in  view  of  the  other  proof,  cal- 
culated  to  pr^judioe  the  accused.    Mixon  v.  State,  347. 

21.  The  first  count  of  the  indictment  alleged  the  ownership  of  the  stolen  property 

in  one  Porter,  and  the  second  count  in  some  person  unknown  to  the  grand  jury. 
To  Warrant  a  conviction  under  the  first  count  it  devolved  upon  the  State  to  prove 
the  ownership  in  Porter,  and  under  the  second  count,  to  prove  that  the  owner- 
ship was  unknown  to  the  grand  jury,  and  that  they  used  reasonable  diligence 
to  ascertain  the  fact  of  ownership.  See  the  opinion  for  a  charge  of  the  court 
Tield  erroneous  in  itself ,  and  incorrect  because  it  does  not  present  the  law  appli- 
cable to  the  two  counts  separately.  But  note  that  being  objected  to  for  the  first 
time  on  appeal,  the  question  whether  it  should  operate  re  versal  is  not  decided.  Id. 

22.  The  proof  shows  that  the  defendant  stole  the  horse  in  Palo  Pinto  County ;  that  he 

took  it  to  Parker's  house,  in  Parker  County;  that  Parker  there  borrowed  the 
horse  to  ride  into  Erath  County,  and  that  defendant  went  with  Parker  into  Erath 
County,  Parker  riding  the  horse  into  Erath  County.  Under  this  State  of  proof 
the  court  charged  the  jury  that  the  act  of  Parker  in  taking  the  horse  into  Erath 
County  was  the  act  of  defendant.  Held,  correct.  And  this  would  be  so  whether 
or  not  Parker  knew  that  the  horse  was  stolen  property.  Wampler  v.  State,  352. 
28.  The  appellant  was  proeecuted  under  an  indictment  which  charged  him  with  the 
theft  of  twenty  doUars,  "  United  States  paper  currency  money  of  the  aggregate 
value  of  twenty  dollars."  The  proof  showed  the  money  to  be  United  States  cur- 
rency, but  failed  to  identify  it  specifically  as  gold  or  silver  certificates,  legal 
tender  hüls,  or  national  bank  notes.  The  court,  under  this  proof,  charged  the  jury 
that  *'  United  States  paper  currency  money  means  either  United  States  treasury 
notes,  or  what  is  known  as  national  bank  bills,  or  United  States  gold  or  silver 
certificates."  Held,  correcX.  ''United  States  paper  currency  money"  embraces 
every  character  of  paper  currency  issued  and  allowed  to  be  used  as  a  medium 
and  circulated  as  money  under  authority  of  the  laws  of  the  United  States;  and 
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such  moDej,  ander  oor  Statute,  is  "  pfopertr,**  and  sabjeci  to  tbefL     Kumbrcfugk 
V.  Stau,  367. 

2L  Tbe  oertified  proeeedingis  before  the  examining  coart,  and  the  baO  bond  af  tbe 
defendant  to  appear  before  tbe  proper  tribimal  for  trial,  are  docmneots  whicb 
sboald  properlj  go  before  the  grand  jorj  examinmg  into  tbe  aocmatioa.  To 
meet  tbe  allegation  in  tbe  indictment,  that  the  Christian  name  of  Dodd,  the  al- 
leged  owner  of  the  stolen  money,  was  nnknown  to  the  grand  jnrj,  or  to  sbow  that 
the  grand  jaiy,  bj  the  lue  of  reasonable  dlllgenoe,  nüght  have  asoertained  bis 
Christian  name»  the  defense  propoeed,  bat  was  not  permitted,  to  introdoce  in  evi- 
dence  such  docoments,  whicb  showed  the  owner  to  be  S.  W.  Dodd;  and  to  prove 
that  the  complaint,  signed  07  said  S.  W.  Dodd,  was  in  fact  before  the  grand 
jary.     Held,  that  the  exclasion  of  the  propo^ed  eTidence  was  error.     Id. 

25.  Writings  may  be  osed  to  assist  memoiy  "  when  tbe  witness  recoUects  having  seen 
the  writing  before,  and  thoogh  he  has  now  no  independent  reooUection  of  tbe 
facts  mentioned  in  it,  yet  he  retnembers  that  at  the  time  he  saw  it  he  knew  the 
Contents  to  he  correct.**  Under  this  rale  the  coart  erred  in  refosing  to  pennit 
the  justice  of  the  peace  to  testify  that,  thoogh  he  had  no  independent  recollee- 
tion  of  the  transaction,  he  knew  from  bis  entries  on  bis  docket  that  the  oomplaint 
against  the  defendant  was  signed  by  S.  W.  Dodd.     Id, 

"21^,  Charge  of  the  coart  whicb,  in  effect,  rested  the  right  of  the  defendant  to  acquittal 
apon  the  sufficiency  of  the  e\idence  to  sbow  him  innocent  of  the  fraudalent  tak- 
ing  of  the  alleged  stolen  property,  was  error.  The  charge  shoald  have  direeted 
acquittal  anless  the  jary  believed  from  the  evidence  that  the  accased  did  fraud- 
alently  take  the  stolen  property.     Moore  t.  State,  377. 

27.  The  defense  relied  upon  was  that  the  accused,  in  good  faith,  received  the  alleged 
stolen  property  from  one  T.,  as  the  agent  or  bailee  of  T.  Soch  defense  being  sap- 
ported  by  evidence  on  the  trial,  the  charge  of  the  coart  shoald  have  explicitly 
instracted  the  jury  that  if  T.  delivered  the  property  to  the  defendant,  and  tbe 
defendant  did  not  participate  in  the  theft  of  the  same  as  a  principal,  hecould  not 
be  convicted  of  theft  although  T.  had  stolen  the  property,  and  althoagh  he  may 
have  known  at  the  time  he  received  it  that  T.  had  stolen  it.  See  the  stat^nent 
of  the  case  for  an  Instruction  upon  the  question  held  insufficient,  and  for  a  spe- 
cial Charge  requested  to  supply  the  deficiency,  which,  being  correct,  shoald  have 
been  given.     Id. 

^.  The  trial  court  admitted  evidence  of  the  contemporaneous  theft  of  other  property 
than  that  involved  in  the  trial,  and  instracted  the  jary  in  regard  thereto  as  fol- 
lows:  **The  defendant  is  on  trial  for  the  theft  of  E.  A.  Gresham*s  horse,  and 
you  will  give  no  attention  to  the  testimony  about  the  slicker  and  saddle  as  evi> 
dence  to  show  the  theft  of  the  horse.  The  said  testimony  can  only  be  consid- 
ered  by  you,  if  at  all,  for  what  you  may  deem  it  worth  as  tendlng  to  show  the 
intent  of  defendant.  in  whatever  action  you  may  find  from  the  evidence  was  done 
by  him,  if  any. "    Held,  correct.     Id. 

29.  Indictment  alleges  that  **  Mack  Brown  ♦  ♦  ♦  did  then  and  there  unlawfuUy 
and  f raudulently  take  from  the  poesession  of  Mack  Brown  five  head  of  cattle,  the 
same  being  the  corporeal  personal  property  of  said  Mack  Brown,  without  the  con- 
sent of  the  said  Mack  Brown,  and  with  the  intent  to  deprive  the  said  Mack  Brown 
of  the  value  of  the  same,  and  to  appropriate  them  to  the  nse  and  benefit  of  him  the 
said  Mack  Brown,  contrary,"  etc. — the  names  of  the  defendant  and  the  owner  as 
alleged  being  the  same.  To  this  indictment  it  is  objected  that  the  conclading 
clause  alleges  the  intent  to  be  to  appropriate  the  property  stolen  to  the  ose  and 
benefit  of  the  owner.  Ueld,  that  the  objection  is  not  well  taken.  The  piain  sense 
of  the  indictment  shows  that  the  word  "  said"  used  in  the  clause  alleging  appro- 
priation  was  meant  to  apply  to  the  defendant,  and  not  to  the  alleged  owner.    The 
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rule  is  that  tlie  word  "said"  in  an  indictment  will  be  referred  to  the  next  ante- 
cedent  only  when  tlie  piain  meaning  requires  it.     Brown  x.  State,  379. 

80.  Indictment  alleged  the  possession  of  the  stolen  cotton  to  be  in  P.  R.  King.  The 
proof  showed  that  King  delivered  to  Shaffer,  at  Shaffer's  gin,  a  qoantitj  of  cotton 
to  be  ^ned  and  baled;  that  having  ginned  and  baled  it,  ShafEer  piled  it  with 
other  cotton  in  his  gin  yard;  that  a  few  days  before  the  alleged  theft  King,  as  a 
a  precaution  against  fire»  caused  his  said  cotton  to  be  removed  f rom  where  placed 
by  Shaffer  to  another  place  designated  by  him,  from  which  last  named  place  the 
cotton  was  taken.  Hddy  that  the  proof  established  the  possession  as  alleged, 
and  constituted  no  variance  between  allegata  and  probata,  See  the  Statement 
of  the  case  for  charge  of  the  court  on  this  branch  of  the  case,  /leld,  correct. 
Do8s  V.  State,  506. 

ZI.  The  defendant  was  pennitted  to  testify  in  his  own  behalf  that  he  obtained  the 
cotton  from  one  Shelton,  who  claimed  to  own  it,  but  was  not  pennitted  to  testify 
to  Statements  about  the  cotton  made  to  him  by  Shelton  at  the  time  he  received  it 
from  Shelton.  Held,  that  the  exclusion  of  the  proposed  evidence  was  error,  the 
Said  Statements  being  res  gesto!  as  a  part  of  the  transaction  aifecting  the  defend- 
ant's  Claim  of  innocent  possession.    Id. 

82.  See  the  Statement  of  the  case  for  a  charge  of  the  court  upon  the  issne  as  to  the 
manner  in  which  the  defendant  acquired  possession  of  the  property,  heid  erro- 
neous;  and  see  the  same  for  a  requested  Instruction  on  that  issue,  and  for  a  re- 
quested  instruction  upon  the  question  of  identity  of  the  cotton  recovered  with  that 
Stolen,  which,  presenting  correct  principles  of  law,  should  have  been  given.   Id. 

^rheft  from  the  Person.    See  Theß,  10,  11. 

1.  When  necessary  to  describe  property  of  any  kind  in  an  indictment,  a  general  de- 
scription  of  the  same  by  name,  kind,  quantity,  number,  and  ownership  if  known, 
is  sufiBcient.  If  property  stolen  be  described  by  the  name  usually  applied  to  it, 
that  will  be  sufiBcient.  *•  Money"  is  **  property"  within  the  meaning  of  the  Stat- 
ute, and  as  such  is  the  subject  of  theft.  Indictment  for  theft  from  the  person 
described  the  stolen  property  as  **one  five-dollar  bill  in  money,  of  the  value  of 
five  dollars."    Hdd,  sufficient.      Green  v.  State,  498. 

"2.  Theft  from  the  person  ispersea  felony,  without  reference  to  the  value  of  the  prop- 
erty stolen,  if  of  any  value  whatever;  and  therefore  it  is  neither  necessary  to 
allege  or  prove  the  value  of  the  property  taken,  and  hence  the  trial  court  is  not 
required  to  instruct  the  jury  upon  the  question  of  value.     Id. 

8.  To  constitute  theft  from  the  person  three  circumstances  must  concur:  1.  The 
theft  must  be  from  the  person;  it  is  not  sufficient  that  the  property  be  merely  in 
the  presence  of  the  person  from  whom  it  is  taken.  2.  The  theft  must  be  com- 
mitted  without  the  knowledge  of  the  person  from  whom  the  property  is  taken, 
or  so  suddenly  as  not  to  allow  time  to  make  resistance  before  the  property  is  car- 
ried  away.  8.  It  is  only  necessary  that  the  property  stolen  should  have  gone 
into  the  possession  of  the  thief ;  it  need  not  be  carried  away  in  order  to  complete 
the  oflfense.  Under  the  third  subdivision  of  this  Statute,  asportation  is  not  neces- 
sary, and  the  offense  is  complete  when  the  property,  taken  from  the  person  with- 
out the  knowledge  of  the  owner,  passes  into  the  actual  possession  of  the  taker, 
although  the  owner  discovers  the  taking  instantly  afterwards,  and  at  the  time 
oifers  no  resistance.     Id. 

Threato.     See  Charge  oftfie  Court,  ^4.  48,  92;  Bvidence,  52;  Self-Defense,  S. 

Transfer  of  Causes  from  District  Court,  etc. 
1.  The  Statute  providing  for  the  transfer  of  indlctments  from  the  District  to  an  in- 
ferior court  prescribes  no  particular  form  of  certificate  to  such  transfer,  but  only 
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that  the  judge  shall  make  an  order  transferring  the  indictment,  stating'  in  snctt 
Order  the  cause  transferred,  to  what  court  traosferred,  and  directing  that  the 
derk  of  the  District  Court  shall  deliver  the  indictment,  together  wlth  all  papers 
in  the  cause,  to  the  proper  court,  accotnpanying  the  case  with  a  certlfied  copj  of 
all  the  proceedings  in  the  District  Court.  The  certificate  of  transfer  in  this  caae 
designated  the  indictment  transferred  hy  number,  and  not  by  the  name  of  the 
accused,  and  its  sufficiency  was  impugned  upon  that  ground.  Hdd,  that  the 
objection  was  not  well  taken,  and  that  the  certificate  was  sufficient.  Lynn  v. 
State,  515. 
2.  The  "keeping<of  a  house  for  public  Prostitution/'  et-c.,  is  an  offense  of  which.  the 
County  Court  has  Jurisdiction.  The  order  of  the  District  Court  transf erring  the 
indictment  in  this  case  omitted  the  word  "  county"  before  '*  court,"  and  the  de- 
fendant's  plea  to  the  Jurisdiction  of  the  County  Court  is  based  upon  such  onüs- 
sion.  Held,  that  the  Omission  is  a  manifest  clerical  error,  wherefore  the  plea  was 
properly  overruled.  It  can  not  be  presumed  that  the  District  Court  intended  to 
*  transfer  the  indictment  to  a  oourt  which  had  no  j  urisdiction  of  the  offense  charged. 
Johnsen  V.  State,  502. 

"Traveler."    See  Carrying  Piäd,  4- 

Unlawfülly  Carrying  Fistol.    See  Carrying  Pistol. 

Unlawfully  Belling  Liquor.    See  Charge  ofihe  Court,  116;  SeUing  Liquor  an  Sun- 
day. 

Uaing  Violent  and  Abusive  Language,  etc. 
The  Information,  based  upon  article  495a  of  the  Penal  Code,  charged  that  the  ac- 
cused,  on  May  4. 1889,  used  conceming  Mrs.  F.  C.  Johnson  the  abusive  language, 
*  *  You  dirty  bitch  1"  By  separate  Information  the  wif  e  of  the  accused  was  charged 
with  using  conceming  Mrs.  F.  C.  Johnson,  on  the  same  day,  the  abusive  lan- 
guage,  "  Tou  dirty  old  slut!"  On  the  trial  the  defendant  offered  his  wife  as  a. 
witness  in  his  behalf,  but  upon  the  objection  that  she  was  charged  in  a  separate 
Information  with  the  same  offense  she  was  rejected  by  the  court  as  an  incompe- 
tent  witness.  Held,  error.  The  inf  ormations  charged  the  same  statutory  offense 
but  not  the  same  transaction.    Seeker  v.  State,  479. 

Vagrancy. 

1  The  rule  is  elementary  that  if  an  offense  is  laid  generally  in  an  indictment  or  In- 
formation, evidence  of  general  reputation  to  prove  such  offense  is  not  admissible; 
the  particular  facts  which  constitute  the  offense  must  beproved.  The  Informa- 
tion in  this  case,  in  general  terms,  charged  the  accused  with  being  a  vagrant,  te- 
wit,  a  common  prostitute,  and  upon  the  trial  the  court  admitted  evidence  of 
general  reputation  to  support  the  Charge.  Held,  error,  and  that  it  devolved  upon 
the  State  to  prove  the  particular  fatcs  showing  the  accused  to  be  a  common  pros- 
titute.   Arnold  v.  State,  480. 

2.  Over  defendant's  objection  the  State  was  permitted  to  prove  the  bad  character 
of  the  women  who  lived  in  the  vicinity  in  which  the  defendant  lived,  and  with. 
whom  she  sometimes  associated.  Held,  that  the  proof  was  inoompetent  and  irrel- 
evant, and  its  admission  was  material  error.    Id, 

Variance.    See  Charge  ofihe  Court,  111;  Eddenee,  44,  14£;  Forgery,  2;  Indictment, 
6,  7;  Theft,  30. 
The  scire  facias  recited  that  the  forfeiture  was  taken  and  judgment  nlsi  rendeied  on. 
September  18,  1887.     The  judgment  nisi  when  offered  and  read  in  evidence 
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showed  on  its  face  that  it  was  rendered  September  12, 1887.  ünder  the  nüe  that 
tlie  time  when  the  forfeitare  was  taken  most  be  correctlj  stated  in  the  sdre 
fadas,  the  variance  most  be  held  fataL    Brown  et  cd,  «.  State,  65. 

Venue.    See  Smndling,  1. 

1.  A  general  rule  as  to  yenue  and  Jurisdiction  is  that  the  proof  must  establish  a 
complete  commission  of  the  offense  in  the  countj  where  the  venae  was  laid. 
But  by  express  statutory  provision,  when  property  is  stolen  in  one  county  and 
carried  off  by  the  offender  into  another  coonty,  he  may  be  prosecuted  either  in 
the  county  where  he  took  the  property  or  in  any  other  county  through  or  into 
which  he  may  have  carried  the  same.     West  d.  BtaJtey  1. 

2.  üntil  amended  by  the  Act  of  April  4,  1889,  so  as  to  apply  to  accomplices  and  ac- 

cessories,  the  rule  above  cited  applied  to  the  prindpal  oflfender  only,  and  not  to 
the  accomplice,  whose  acts  under  our  Statute  are  auxiliary  only,  and  are  per- 
formed  and  completed  anterior  and  as  inducements  to  the  crime  about  to  be  com- 
mitted.  This  indictment,  presented  prior  to  the  enactment  of  April  2,  1889, 
alleged  the  venue  in  Wilbarger  County  and  chairged  one  Williams  with  the  theft 
of  a  horse  and  defendant  as  an  accomplice  thereto.  The  proof  showed  that  Wil- 
liams stole  the  horse  either  in  Hockley  or  Lamb  County,  and  that  months  after- 
wards  it  was  recovered  from  him  and  defendant  in  Wilbarger  County.  HM^ 
that  with  respect  to  defendant,  the  proof  does  not  support  the  allegation  of 
venue.  Note  that  Hurt,  J.,  dissenting,  holds  that  even  under  the  old  law  yenue 
as  to  an  accomplice  to  theft  may  be  properly  laid  in  the  county  of  the  taking  or 
in  any  county  into  which  the  accomplice  takes  the  property.  Id. 
B.  Venue  is  an  issue  to  which  the  doctrine  of  reasonable  doubt  does  not  apply,  and 
which,  like  any  other  issue  on  a  trial,  may  be  proved  by  circumstantial  evidence. 
See  the  opinion  for  evidence  Kdd  sufficient  to  support  the  allegation  of  venue. 
Cqx  V,  Stau,  92. 

Verdict. 

1.  Verdict  reads  as  follows:    "We  the  jury  find  the  defendant,  William  Jacobs, 

gilty  of  murder  in  the  second  degree,  and  assess  his  punishment  at  confinement 
in  the  State  Penitentiary  for  the  term  of  ten  years."  HM,  sufficient.  Ja4S€b9 1>. 
State,  79. 

2.  Verdict  was  received  by  the  court  on  Sunday,  the  defendant  being  present  in  per- 

son,  but  his  attomey  absent.     Hetd,  correct.    Huffman  v.  State,  174. 
8.  If  on  a  trial  for  aggravated  assault  the  jury  determines  to  oonvict  for  simple  as- 
sault,  they  should  so  specify  in  their  verdict.    Bowen  v,  State,  498. 

Weight  of  Bridenoe.    See  CJiarge  ofthe  Cami,  4. 

Wilfol  Killing  of  Dumb  Aninialii.    See  MaHoious  MisekUf,  I-4, 

WüAü  Obfltruction  of  Public  Boad.    See  Obitruetüm  ofPubUo  JRoad, 

Witnes«.  See  Oross-Examination;  Evidence,  S7;  PraeUce,  S,  6. 
The  Act  of  April  4,  1889,  expressly^  repeals  subdivision  4  of  article  780  of  the  Code 
of  Procedura,  which  declared  a  defendant  incompetent  to  testify  in  his  own  be- 
half. The  Said  act,  which  qualifies  a  defendant  as  a  witness  in  his  own  behalf, 
makes  no  distinction  between  the  defendant  who  has,  and  the  defendant  who 
has  not,  been  previously  convicted  of  a  felony;  and  under  its  Operation  the  one 
is  as  competent  to  testify  in  his  own  behalf  as  the  other.    WiUiame  v.  State,  801. 

Vol.  xxvm— 4« 
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Working  Public  Boads. 

A  resident  Citizen  of  a  citj  which,  under  the  authority  of  its  Charter,  exerdses  exclu- 
sive  control  over  the  streets,  allejs,  and  public  highways  within  its  corporate 
limits,  can  not  be  reqoired  to  perform  labor  upon  the  public  roads  outside  of  the 
Said  dty  limits.    M  Parte  ßoberU,  43. 
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